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Administrative Law
Professor Stephenson

I. The Place of Agencies in American Government
1. The Constitutional Position of Administrative Agencies:
a. General Overview of Delegation

i. Query: Why delegate to an administrative agency? [terrorism, DHS hypo, notes pg. 1]
ii. Rationales:

1. Quick and flexible agency action. Agencies can move faster than Congress.

2. Specialized Expertise:

a. Agencies are composed of specialists in the particular field that are more familiar with the material, challenges, etc.

b. Critique: Agency tunnel-vision. Agency is concerned only with fulfilling its own mandate, and in pursuing its own (specialized) worldview, and it can’t see the broader picture. Congress has broader goals, and is charged with engaging that difficult political balancing process.

c. Counter: If Congress weren’t allowed to delegate it would have to create a committee or a commission of its own to acquire the necessary expertise to promulgate rules and regulations. But the point remains that delegation isn’t necessary to acquire specialized expertise.

3. Political Accountability and Insulation:

a. Even if Congress could acquire specialized expertise itself, we want this to be used in a sensible way. Congress is under substantial political pressure that influences its decision-making. So delegate decisions to a more neutral body that can use its expertise more freely.

b. Rationale: A certain amount of freedom from political accountability, and a certain amount of subject area focus, is a good thing.

c. Critique: 
i. Agency tunnel-vision, again. The point of political accountability is to consider all of the populace’s priorities and needs, not just the one you are most familiar with. Congress is compelled to consider this more so than an agency.

ii. Democratic Legitimacy: does administrative insulation from politics “cut out the democracy”? 

1. There is something anti-democratic by delegating the decision-making to technocrats on the grounds that you want them to be insulated from the desires and the political pressures of the populace. 

2. Seems to suggest that the more democracy there is, the worse decision-making becomes, which is anathema to our system.

iii. Agency Capture: 

1. Administrative agency insulation from the political process might infuse politics and insulation into the decision-making process, but do so beyond the public’s view.

2. The non-transparent application of political power – as compared to Congresses much more public (and accountable) actions – is arguably even worse.

iv. Rule of Law: (Overbroad or vague delegation) If the delegation to an agency is too broad, there may be no effective way to determine whether the agency is abiding by the statute.

1. Counter: That’s why there are constitutional doctrines on delegation which require, inter alia, an intelligible principle.

d. Counter: Executive Accountability
i. The argument is that administrative agencies aren’t politically unaccountable, but they are now being held accountable via the executive branch and the president. National accountability.

ii. Critique: how much do voters think about an individual administrative agency’s decisions when voting in a national presidential election?

iii. Counter: This is still important because it means that, at least for executive agencies, the administrative discretion is never completely unfettered. There is still responsibility to the president who is, ultimately, responsible to the people.

4. “Filling in the Details”
a. Sometimes Congress knows, more or less, what it wants to happen but it is looking for somebody else to provide the specifics. No legislative statute can ever specify all the details, so there must always be some delegation.
b. See Wayman v. Southard (1826) [pg. 67]: Held: there are certain, less important, subjects of Congressional regulation “in which a general provision may be made, and power given to those who are to act under such general provisions, to fill up the details.” (67).

5. Political Cover
a. From the legislator’s perspective, delegating authority to an agency to carry out a Congressional decision (especially when it is likely to be a rather unpopular decision) can provide some amount of political cover. 

i. It is the agency, not the Congress, which is actually making the specific decisions, passing rules and regulations, and enforcing them.
ii. This allows Congressman plausible deniability – later on, if special interests are upset, he can say that the agency misused the delegation, or took it too far. Critique: The delegation to an agency is somewhat unpredictable, which leaves the Congressman on the hook for (potentially) being blamed for unexpected decisions or outcomes.

b. Critique: But, at the same time, this also robs the Congressman of some amount of political capital (credit) if/when the agency does things that the public values.

iii. Rationales (Industry Perspective)

1. Query: Why might a (potentially) regulated industry like Congressional delegations to administrative agencies?

2. Inevitable Regulation: If some regulation is inevitable (e.g., CO2 controls now) then industry might favor delegation (which might be more nuanced, take longer, and be more susceptible to their political influence [“agency capture” argument]) over direct Congressional regulation.
3. Justification for Price Increases: Agency regulation provides a justification for increased prices or fees (“our hands are tied”), as, for example, the 9/11 security fee the airlines started charging.

4. Barriers to Entry: Existing players, especially large ones, might favor agency regulation insofar as it imposes monetary and administrative barriers to entry for potential competitors. Within a given industry, more regulation might make existing companies more competitive or profitable.
b. The Non-Delegation Doctrine

i. Issue: Under what conditions are Congressional delegations of power to administrative agencies constitutional? 

ii. Constitutional Provisions:

1. Article I: Powers of Congress
a. Section 1: “All legislative Powers granted shall be vested in a Congress…” [Vesting Clause]

b. Section 8.18: “To make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers, and all other Powers vested by this Constitution in the Government of the United States…” (pg. 1307).

2. Article II: Powers of the Executive Branch
a. Section 1.1: “The executive Power shall be vested in a President…” [Vesting Clause]

b. Section 3: “…he shall take Care that the Laws be faithfully executed, and shall Commission all the Officers of the United States.” (pg. 1310).

iii. Important Nondelegation Themes and Considerations:

1. Formalist vs. Functionalist Methodologies and Interpretations:

a. Formalism:

i. Certain powers are inherently legislative or executive; the two powers are qualitatively distinction things and never the twain shall meet.

ii. Critiques: It is difficult to define “legislative power” and “executive power” in a complete but yet non-overlapping way. Rationale: Most executive power involves some degree of discretion, which will look a lot like lawmaking (legislative power).

b. Functionalism:

i. The Constitution establishes a system of separated powers and checks and balances in order to produce political accountability and good governance. The proper division of legislative and executive power should be determined with reference to those ends.

ii. Critiques: 

1. What ends? There is not universal agreement over the legitimate functions (i.e., ends) that the Constitution aims at. 

2. Do courts know what works? This methodology also requires empirical or predictive judgments about the likely effect of a particular legal rule on the functioning of the government. Arguably, courts are not the best-equipped body for making such judgments.

c. Note on overlaps 
i. (Stephenson): these two schools of thought interact in interesting ways. For instance, it is possible to defend formalism using a functionalist argument (stick to the text because it serves certain desirable ends).

ii. See Scalia dissent in Morrison for an example of this (using functionalism to defend formalism).

iii. See also White dissent in Chadha which defends functionalism using a formalistic rationale.

2. Scope or Breadth of Delegation:

a. When considering the delegation a court might be considered with the scope of authority delegated (i.e., the range of outcomes that the agency can reach, as in Hampton where tariffs for a number of goods could be set, in theory, at any price)

b. OR the court might worry about the breadth of the delegation (i.e., the constraints, or lack there of, placed on the agency’s decision-making, as in Panama where the president was unconstrained in his decision to proscribe Hot Oil shipments).

3. Substantive Importance of delegation: 

a. When the delegation is on a narrow matter the court seems to be marginally more comfortable with a delegation that is broader or larger in scope. 

b. When it is a delegation respecting an area of critical importance to the country (e.g., essentially the entire economy in Schechter), the court will be less reluctant to approve of the delegation.

c. (Stephenson): It’s not at all clear where this distinction fits in doctrinally, but it is clearly an important atmospheric concern (See Benzene).
4. Contemporary Status of the Nondelegation Doctrine:

a. Outcome in Panama: This was the first time a federal statute had been struck down on nondelegation grounds, so this case was significant at the time.

b. After Schechter: Thus, after Panama and Schecter, you might have thought that after 1935 the Court was on the cusp of a major revival of the nondelegation doctrine. But after a third case in 1936, there was nothing more for the next seven decades.

i. Note: It is not the case that Congress, deterred by the Court, has simply written narrower statutes and delegated less controversially. 

ii. Although the Supreme Court hasn’t abandoned the nondelegation doctrine, it also hasn’t struck anything down since the 30s. 

c. Yakus (below) is a good example of how the “intelligible principle” approach, which still survives, has played out in the years since: a functionalist approach to delegation, with a broad interpretation of the intelligible principle standard.

5. Continued Importance of the Nondelegation Doctrine:

a. Query: If the nondelegation doctrine has been invoked with little success since the 1930s, what is its continued importance?

b. Answer: 

i. A lot of administrative law, even when not dealing with nondelegation directly, is motivated by the same underlying concerns (e.g., anxiety about a loss of democratic accountability, the rule of law, etc.)(See Kent v. Dulles, below).
ii. Frequently courts will address explicit or implicit nondelegation concerns by interpreting statutes in such a way that the delegation problems are avoided or minimized (constitutional avoidance canon or clear statement rule, See Kent v. Dulles; Benzene, below). 

iv. J.W. Hampton Jr. v. U.S. (1928) [pg. 68; supp]
1. Facts: 

a. A tariff statute imposed tariffs on various listed goods, and authorized the president to alter tariffs if an investigation proved that differences in costs of production warranted it. But note that the president could act only after receiving input from the Tariff Commission.

b. Hampton, a NY company that imports barium dioxide (input for an industrial process), objects to the president raising the tariff by two cents ($0.04 to $0.06) from the original statute.

2. Issue: Does the tariff statute represent an unconstitutional delegation of authority?

3. Held (by Taft, unanimous): No. 

a. Note: The delegation is constitutional, but the opinion has some mixed language about what constitutes an appropriate delegation.

b. Nondelegation Language
i. “…it is a breach of the national fundamental law if Congress gives up its legislative power and transfers it to the President…” (supp.)

c. Delegation Language
i.  “Congress has found it frequently necessary to use officers of the executive branch within defined limits, to secure the exact effect intended by its acts of legislation, by vesting discretion in such officers to make public regulations interpreting a statute and directing the details of its execution…” (supp.)

ii. “common sense requires that…Congress may provide a Commission…to fix those rates….in accord with a general rule that Congress first lays down.” (67).

4. Rule of Law from the Case [Intelligible Principle]

a. What is constitutionally required, Taft held, is “an intelligible principle to which the person or body authorized to fix such rates is directed to conform, such legislation action is not a forbidden delegation of legislative power.” (supp).

b. Result: Congress must make a general decision about what the purpose of the statute, and the delegation must be sufficiently cabined to enforce conformance with that goal (“principle”). Here the intelligible principle is clear: “equalize production costs.”
c. Rationale: Allows Congress to give some degree of discretion, within clear limits, to the executive branch to carry out its will, while still mitigating democratic accountability and rule of law concerns that attach to the delegation of quasi-legislative power to agencies.

d. Query: What constitutes a sufficiently “intelligible” principle? [hypo, notes pg. 7]

i. Is a charge to do what is “just and reasonable” sufficient?

ii. Answer: Perhaps in some situations. Hampton expressly condoned several prior delegations where the intelligible principle looked suspiciously like a “just and reasonable” standard. 

5. Discussion:

a. Legislative Power (definition): Legislative power is the power to make binding rules where there is a legal penalty attached to disregarding those rules.

b. Statute is Unconstitutional (Hampton’s argument):

i. Legislative Power: Only Congress can legislate (Article I, Section 1), and setting tariffs is clearly a legislative power. And all legislative power, not just some, is vested in Congress alone.

ii. Counter: [Executive Power] The statute is an exercise of executive power, not legislative. The statute provides the president a specific mandate – equalize the costs of production through tariff adjustment – and the president is hemmed in by this, and is simply carrying out Congress’s will. This is the very definition of execution, not legislation.

iii. Re-counter: [Not mere filling in the details] The alleged constraint by Congress is so open-ended and vague that the president cannot be said to be merely “filling in the details.”
1. Re-counter: [Safeguards] There are procedural and safeguards in place that do restrict the president’s discretion. For instance, the president must consult with the Tariff Commission. And there are other procedural safeguards and review provisions.

2. Critique: Some safeguards somewhere is insufficient. The relevant safeguards are the legislative process, as spelled out in the Constitution. And these are circumvented.

c. Statute is Constitutional (U.S. argument):

i. Common Sense: Even if this represents an exercise of some amount of legislative power, common sense dictates that the president must have some limited “legislative power” in order to run the nation.

1. “common sense requires that…Congress may provide a Commission…to fix those rates….in accord with a general rule that Congress first lays down.” (67, and above).

2. This is required otherwise the executive branch would be paralyzed, which is not a sensible reading of the Constitution.

3. Critique: [Limited Powers] 
a. The flexibility in the Constitution wasn’t intended to create a Fourth Branch of government. The Constitution envisioned a federal government of limited powers, and the fact that it would be difficult for the executive to operate without the use of some legislative power should not concern us.

b. The Constitution explicitly limits the scope of Congress’s powers, and it makes the carrying out of certain tasks intentionally difficult. It is supposed to be difficult for Congress to legislate broadly.

c. Note: This critique turns the functionalist argument (“common sense”) on its head and argues there are practical, functionalist reasons for disapproving of delegations of legislative power.

4. Counter: [Living Constitution] The Constitution was written broadly and with the expectation that it would be a flexible document to adapt to changing exigencies in the country and in the world. 

a. The Constitution should be adaptable to modern circumstances, and there is a difference between making legislation difficult to accomplish and making it practically impossible.

b. For instance, in this case we would not want to require a new piece of Congressional legislation every time the tariffs for any product needed to be altered. 

c. Note: The limited powers approach would not necessarily result in no tariff statute, it might just lead to a bad or ill-conceived tariff statute.

5. Counter: [Internal Delegation] 

a. The response to this is why doesn’t Congress simply create a legislative agency or sub-committee, rather than an executive agency? 

b. Response: See “Political Accountability and Insulation” section, above.

ii.  “Necessary and Proper”: 

1. It is “necessary and proper” (Article I, Section 8, Clause 19) that Congress delegate some amount of legislative authority to the executive to fill in the details, and carry out its mandate.

2. Note: this acts as a Constitutional hook for the “common sense” argument above.

iii. Appropriate Safeguards: The relevant safeguards were satisfied when Congress followed the legislative procedure in making the initial delegation of legislative power. There Congress followed the provisions of the Constitution, and now the president is merely implementing that delegation and carrying out Congress’s will. Congress retains ultimate authority.
v. Panama Refining Company v. Ryan (1935) [pg. 69]

1. Facts:

a. In between Hampton and Panama we had the Great Depression and the New Deal. While administrative agencies predated the New Deal, they expanded greatly, in number, scope, and power, after it.

b. NIRA (National Industrial Recovery Act) is at issue in this case. The specific provisoin at issue empowered the president to prohibit the interstate transport of “Hot Oil” (oil produced in excess of state limits). 

i. These shipments were already prohibited by states, but the statute gave the president authority to make it illegal under federal law as well.

ii. Roosevelt exercised this authority (under §9 of NIRA) in 1933, and NIRA then issued implementing regulations.

2. Issue: Unconstitutional delegation of power to the president?

3. Held: Yes. The court “found no standard for the President to follow in deciding whether to close interstate commerce to ‘hot oil.’”(69, quoting casebook). 

4. Note on outcome: This was the first time a federal statute had been struck down on nondelegation grounds, so this case was significant at the time.

5. Analysis:

a. Unconstitutional because there is no intelligible principle:

i. Unlike in Hampton, there are no identified set of circumstances or restrictions that would enable one to predict, ex ante, why or when the president might ban shipments of Hot Oil.

ii. “The Congress left the matter to the President without standard or rule, to be dealt with as he pleased.” (69).

b. Critique (Solicitor General’s Argument)

i. Argument: The president’s discretion is actually narrower than that authorized by the statute in Hampton. 
1. Whereas in Hampton the president had broad discretion to set tariffs at any price he saw fit, here the president only has a binary (illegal/legal) decision to make on the sale of Hot Oil.

2. Also, implicit in this is the “intelligible principle” that the president should proscribe Hot Oil shipments only if that furthers the goals of the NIRA, which can be gleaned from the Act itself.

ii. Counter: Hampton had a specific principle – equalize costs of production – that bounded the president’s discretion in a meaningful way. Here, although the president can do only one thing, he can do that thing entirely of his own accord, without real restriction.

c. Dissent (Cardozo):

i. Similar to the SG’s argument, Cardozo says that the purpose of the statute, which everyone is aware of, is to promote fair competition.

ii. The court should look to the broader statute – the NIRA – to ascertain the purpose (“intelligible principle”) of the delegation. That linkage is sufficient to render the discretion “canalized in banks that keep it from overflowing.” (?).

vi. A.L.A Schechter Poultry Corp v. U.S. (1935) [pg. 69]

1. Facts:

a. Another challenge to the NIRA, only five months after Panama. §3 of the NIRA allowed different industry groups to organize into guilds and promulgate “codes of fair competition.” 

i. If the codes were approved by the President a subsequent violation “shall be deemed an unfair method of competition in commerce within the meaning of the Federal Trade Commission Act” – which carried criminal fines of up to $500 a day.
ii. Before the President could approve the codes he had to find that the guilds were representative of the industry, and that the codes were not designed to promote monopolies or to suppress competition.

b. One of these codes was certified for the poultry industry, and was challenged.

2. Issue: Unconstitutional delegation of legislative power?

3. Hold (Hughes; unanimous, including Cardozo who dissented in Panama): Yes.

a. Hughes, majority: 
i. Because “fair competition” can mean almost anything under the statute, Congress has delegated the regulation of virtually the entire economy to the president and to industry groups. If anything violates the nondelegation statute, this is it.

b. Cardozo, concurs: 

i. The delegated power here, in contrast to Panama where it was “canalized,” is “unconfined and vagrant.”

ii. Key Distinction: Scope of approval power (See note on scope vs. breadth, above). 

1. Although, at first blush, the president seems to have a binary approve/not approve power, similar to Panama, in actuality the President can approve anything presented to him as a code, which renders his scope almost unlimited.

2. “Unfair competition,” although not precisely defined, is a term of art. “Fair competition,” on the other hand, has no such well-established restrictions or limitations. (See below for more).

4. Analysis:

a. Democratic Accountability:

i. This is about as far as you can get from a democratically elected group of legislators. The actual substance of the codes, which effectively become Federal law, are devised by private industry groups. 

ii. Counter: The President still must approve the codes, so it is technically the President engaging in the legislation, not industry groups. 

1. (me) Is this different from an industry group today drafting proposed rules or regulations which an agency then implements? 

2. (me) Difference: That would be, for better or worse, a below-the-table maneuver, not one that is specifically sanctioned by statute.

b. Procedural Safeguards: Other statutes that proscribe unfair competition, such as the act that gives the FTC jurisdiction, contain numerous procedural safeguards which are not found in §3 of the NIRA (no formal hearing or review rights).

c. No Intelligible Principle: Adequately Representative
i. The limitations imposed on the President’s approval of codes (e.g., that the trade group be adequately representative of the industry) are simply too ague to provide any meaningful restriction. 

ii. Counter: Intelligible principle doesn’t need to be extremely precise. Is “adequately representative” really any vaguer than “equalize costs of production” (Hampton)?
iii. Substantive Problem: A representative industry group might include the four largest companies, comprising 90% of the market (and hence “representative”), but ignore input from every small player. So this might not provide any other intelligible principle beyond “in the interest of the largest corporations.”

d. No Intelligible Principle: Fair Competition

i. Similarly, there is no intelligible principle governing the actual content of the codes, which are designed to promote “fair competition.”

ii. Fair Competition vs. Unfair Competition:

1. Unfair competition, as used in the FTC statute, is a term of art with a narrowed and specific meaning.

2. “Fair competition,” as in § 3 of the NIRA, can cover just about everything the industry does (e.g., working hour regulations would not fall within the ambit of unfair competition, but could be included by fair competition).

iii. Counter: The purpose of the NIRA is to allow industrial self-regulation, including the ability to define what constitutes “fair competition.”

iv. Critique: This still does nothing to cabin the President’s ability to approve of any such proposed code. There is no way to know, ex ante, whether a submitted code is likely to be found to promote “fair competition” or not; it is simply too vague.

vii. Yakus v. U.S. (1944) [pg. 70]

1. Facts: 

a. The Emergency Price Control Act (EPCA) of 1942, a wartime measure designed to help ease turmoil in the domestic economy, allowed the price administrator to set prices that were “fair and equitable and will effectuate the purposes of this Act.”

b. Yakus was charged and convicted of selling beef at more than the regulated price, as set pursuant to the EPCA, and he brought a nondelegaton challenge.

2. Hold (C.J. Stone, for eight member majority): No unconstitutional delegation. 

3. Analysis:

a. Functionalism: 

i. Stone upholds the EPCA using functionalist rhetoric. The Constitution does not demand the impossible or the impracticable.

1. All Congress must do is establish the basic conditions that trigger the regulations; if the “filling in the details” work is substantial, that is OK.

2. “…Congress is not confined to that method of executing its policy which involves the least possible delegation of discretion to administrative officers.” (71).

ii. Rationale: As long as a Court can discern what Congress meant to accomplish, that is sufficient to satisfy the “intelligible principle” standard. Here the clear purpose is to avoid price gouging in the midst of a world war.

iii. Key Consideration: Scope not Breadth (See note, above)

1. The key consideration for the Court is whether the statute sufficiently defines the limitations on the decision process of the administrator, not whether the scope of the administrator’s delegation is too large.

2. The standards are “sufficiently definite and precise to enable Congress, the courts and the public to ascertain whether the Administrator, in fixing the designated prices, has conformed to those standards.” (71).

b. Dissent (Roberts):
i. There is no intelligible principle here. 
1. The purpose that the majority discloses – that prices are not supposed to be “excessive” – is completely open-ended and provides little to no ex ante predictive value.
2. The purpose or “standard” adduced seems to permit the administrator to adopt any policy.
ii. Procedural Flaws:
1. The administrator is not required to make factual findings in support of his decision.
2. There may be a hearing, at the discretion of the administrator, but there is judicial review only in a special court, and the burden is entirely on the objecting party to show that the administrator’s chosen price is unreasonable.
4. Historical Note: Yakus might have been exceptional in its leniency on the delegation question, because it was decided at the beginning of a war period, but history has not born that out (See note on “Contemporary Status,” above). 
c. Contemporary Non-Delegation Arguments

i. Kent v. Dulles (1958) [pg. 72]

1. Facts:

a. Secretary of state was authorized to “grant and issue passports…under such rules as the President shall designate and prescribe.”

b. The Secretary then barred, by regulation, passports to members or supporters of the Communist Party.

2. Hold (5-4, Douglas majority): The Act did not authorize the executive to refuse passports solely on the basis of the applicant’s political commitments.

3. Analysis:

a. Constitutional Avoidance Canon:

i. Generally: 

1. Douglas thinks that the “right to travel is a part of the ‘liberty’ of which the citizen cannot be deprived without due process of law…”

2. To hold that Congress had delegated the authority to restrict travel would pose a Constitutional problem, but Congress “has made no such provision in explicit terms,” and absent such a clear statement the secretary cannot so regulate.

ii. Application:

1. The Court will narrowly construe all delegated powers that curtail the Constitutional rights of citizens.

2. The Court will only confront such conflicts when there is a clear statement by Congress delegating the challenged authority.

iii. Evaluation of the Canon:

1. Pros: 

a. On the positive side, this gives the executive and legislative branches a warning that there are some limits to delegation, and that if it pushes them too far, too explicitly, the entire statute might get knocked down.

b. Similarly, Congress is presumptively trying to legislate constitutionally so if the Court can save a statute it should. 
c. Requiring a clear statement limits the degree of dangerous over-delegations of legislative power.
2. Cons:

a. This is the Court ducking the hard question.

b. If there is a constitutional problem the Court should strike down the statute. If there is no constitutional problem then the Court is simply using the clear statement rule to deny the executive power that has been properly (and constitutionally) delegated.

3. Query: What is the maximum degree to which statutes can be stretched and reshaped in the name of avoidance? (See Schor, majority, for an example of when this is reached).

b. Implicit Nondelegation:

i. This is why we take time to consider nondelegation. 

ii. Even though the doctrine is rarely invoked officially, this looks (to Stephenson) like a clear case of the court giving voice to nondelegation concerns, without explicitly invoking the nondelegation doctrine.

ii. Mistretta v. U.S. (1989) [pg. 74]
1. Facts:

a. In 1984, responding to the perception that criminal sentences were highly variable, Congress establishes a sentence commission. Designed to set precise sentencing guidelines, the commission is organized as an independent commission within the judiciary.

b. Note (Booker, 2004) held that these sentencing guidelines are unconstitutional insofar as they are mandatory, but this was not on (non)delegation grounds.

c. Mistretta is arrested and convicted for distributing cocaine, and raises a nondelegation challenge to the stentencing guidelines.

2. Hold (8-1, Blackmun majority, Scalia dissent): No delegation problem, the commission is Constitutional.
3. Rule: Mistretta makes it clear, Scalia’s dissent notwithstanding, that the “intelligible principle” standard can usually be satisfied with a clear legislative purpose. It emphasizes a functionalist, rather than a formalist, justification for this.

4. Analysis:

a. Congressional need for delegation:

i. In a highly functionalist opinion, Blackmun emphasizes the need for Congress to delegate on this topic, as the sentencing problems are too complex for the basic legislative process.

ii. Blackman drops a footnote to refer to Panama and Schechter: distinguishes the power to create crimes (Panama) and delegations to private entities (Schechter) from delegating to a public commission the power to set sentences (Mistretta).

b. Dissent (Scalia)

i. Generally:

1. Ever the formalist, Scalia argues that the “setting of sentencing guidelines is fundamentally an exercise of legislative power,” and that “…a pure delegation of legislative power is precisely what we have before us.” (75).

2. Scalia thinks that the basic framework is correct – that the executive must have some room to make discretionary policy judgments in carrying out legislative intent – but that the Court needs to be more aggressive in enforcing the line between pure legislative and pure executive power.

ii. Intelligible Principle:

1. note that Scalia does not base his dissent on the argument that there is no clearly intelligible principle. Rationale: Thinks that executive power may be exercised with discretion, provided that it is truly executive power. 
2. Scalia thinks that the Court should spend more time attempting to distinguish when there is an improper delegation of “pure legislative power” to another branch, rather than focusing on intelligible principles.

iii. Pure Legislative vs. Pure Executive:
1. Pure Legislative power cannot be delegated to other branches. To Scalia, the sentencing commission is a “junior varsity Congress.”

2. However, when there is a lawful delegation of power to the executive or the judiciary, it is OK for those branches to then engage in discretionary lawmaking in the process of exercising that power.

3. Critique: (me) Are there limits on this discretion once a proper delegation has been made?

a. E.g., if the delegation to the sentencing commission is proper, can the commission set any sentencing guidelines that they want, without restriction?

b. (Stephenson): Scalia would likely say that if it was Constitutional for Congress to say that the statutory minimum for every crime was 1 day, and the statutory maximum for every crime was life in prison, then it would be fine for Congress not to impose any standards or restrictions on the judiciary.

4. Critique: “How much is too much?”

a. Scalia’s distinction doesn’t remove the subjectivity and the uncertainty from the nondelegation problem.

b. Scalia wants to away from the Court deciding “how much is too much” power to be delegated, but there is always going to be a mixture of legislative power with executive / judicial power, that the Court will need to evaluate.

iv. Ultimately: Scalia is looking for some other way to beef up the nondelegation principle without falling back to “intelligible principle.”

iii. Industrial Union Department, AFL-CIO v. American Petroleum Institute (1980) [pg. 58] [The Benzene Case] 
1. Facts: 

a. The Occupational Safety and Health Act (OSHA) instructs OSHA (Occupational Safety and Health Agency) to set exposure limits for chemicals at a level “which most adequately assures, to the extent feasible, on the basis of the best available evidence, that no employee will suffer material impairment of health…” (59).

b. Benzene is a non-threshold carcinogen (i.e., there is no safe level of exposure) that OSHA is charged with regulating.

i. The agency explored lowering or altering the initial benzene standard, in effect at the passage of the OSHA, of 10ppm.

ii. The National Institute for Occupational Safety and Health (NIOSH) – a science-focused sub-agency of NIH – advised OSHA to lower the standard to 1ppm. OSHA agreed and (after a failed emergency rulemaking), the full rulemaking lowering the standard was challenged it court.

c. Rationale: OSHA argued that it was required to set a technologically feasible limit on benzene without consideration of cost, provided that the costs would not be so high as to shut down the entire industry.

2. Hold: No clear holding because the Court fractures badly, and there are five separate opinions.
3. Powell Opinion (only for himself): 

a. OSHA was incorrect to assert that it cannot conduct a Cost-Benefit analysis. Believes that the statute can be interpreted to allow this.

b. Note: This view was subsequently rejected in a later case.

4. Stevens Plurality (joined by three others):
a. Implicit nondelegation concern: The idea that Congress would give OSHA the power to create such a massive disruption to the economy is problematic.

b. Threshold Finding
i. note that he doesn’t strike down the Act due to a nondelegation problem, or say that the Act is otherwise unconstitutional.

ii. Instead, Stevens requires OSHA to make a threshold finding that the workplace is unsafe (that there is an unreasonable risk).

1. Threshold Requirement: Unreasonable risk does not mean any non-zero risk. OSHA must make a threshold finding that the workplace is unsafe.

2. Result: OSHA’s failure to make such a finding, combined with Steven’s functionalist interpretation of the statute, leads him to hold that the regulation is invalid.

c. Implicit use of “clear statement”
i. Critique: It is very difficult to see where this threshold requirement comes from. Stephenson thinks it is fair to say that the threshold requirement is not the most natural reading of §6 and §3 of OSHA.

ii. Stevens’s Defense: 

1. Relies on an implicit usage of the “clear statement” rule from Kent v. Dulles. 

2. As in that case, Stevens avoids the nondelegation by (essentially) rewriting the statute to include a threshold requirement that limits the extent of the delegation to OSHA.

a. “If the Government was correct in arguing that neither § 3(8) nor § 6(b)(5) requires that the risk form a toxic substance be quantified sufficiently to enable the Secretary to characterize it as significant in an understandable way, the statute would make such a ‘sweeping delegation of legislative power’ that it might be unconstitutional under (Schechter and Panama). A construction of the statute that avoids this kind of open-ended grant should certainly be favored.”(60).

b. Note that Stevens doesn’t explicitly invoke the “clear statement” rule, although this is obviously what he is employing.

5. Rehnquist:

a. Objects to OSHA on nondelegation grounds, because he fails to find an intelligible principle in the statute. Congress is attempting to regulate risk in a very controversial area, and didn’t provide a clear principle to guide OSHA’s behavior. 

b. How to determine what degree of regulation is appropriate (whether it is using a cost-benefit analysis, a threshold finding of risk, or some other standard) is a fundamental question that Congress failed to address.
c. Result: 

i. The Statute should be sent back to Congress to make this fundamental decision. 

ii. Note: Rehnquist rejects Stevens’s “saving” approach.

6. Marshall (dissent, with three others):

a. “Feasible” means whatever is technologically and economically achievable, and that is a sufficiently “intelligible principle” to uphold the statute.

b. Critique: 

i. Query: (me) Should the scope of the delegation require a more stringent application of the intelligible principle test in this case as compared to other cases? 

ii. Congressional Policy and the Court’s Role (Response): Perhaps Congress has made a delegation disaster, but the Court’s role is not to evaluate Congressional policy. It is to evaluate whether or not the statute has provided adequate standards and guidance for the receiving agency, and that should not depend on the “importance” of the underlying subject matter.

iii. Counter: Maybe it shouldn’t as a matter of law, but as an atmospheric concern (See above) it is still important. And it probably helps explain the outcome in this case to some degree.

iv. American Trucking Litigation:
1. American Trucking Associations, Inc. v. E.P.A. (D.C. Cir. 1989) [pg. 33]

a. Facts:

i. CAA instructs EPA to set NAAQSs at whatever standards are requisite to protect public health with an adequate margin of safety.

ii. Both Ozone and Particulate Matter 9PM) are non-threshold pollutants (i.e., no known safe level of exposure), but when EPA revised their NAAQSs to make them tougher there were a number of challenges, including an unconstitutional delegation challenge.

b. Hold: The CAA, as currently interpreted by the EPA, posed a nondelegation problem. But the D.C. Circuit remanded the case to the EPA in order to provide an intelligible principle for setting the NAAQSs in question.

c. Majority Opinion (Stephen Williams for maj. of the panel):

i. Result: 

1. Rather than having the Court interpret the statute in a way that avoids the nondelegation problem (e.g., Benzene), Judge Williams remands to give the EPA the first crack at this task. 

2. If the agency does it successfully, and articulates an intelligible principle that can find support in the statute, then it can revisit its NAAQS decisions in light of that principle.

ii. No Intelligible Principle: Williams does not find an intelligible principle governing the application of various factors (which are themselves intelligible).

1. “EPA appears to have articulated no ‘intelligible principle’ to channel its application of these factors; nor is one apparent from the statute.” (40).

2. For example, if the EPA is charged with regulating “big guys,” and told to consider “height and weight,” that is insufficient. Although the factors to be considered are intelligible, the process of weighing them is not: how tall, or how heavy, is a “big guy”?

iii. But the case is remanded
1. Query: If the statute lacks an intelligible principle, why does the D.C. Circuit remand to the EPA? Doesn’t Hampton require Congress, not the administrative agency, to provide the intelligible principle?

2. Argument: If the EPA can construe the CAA in such a way that it would impose limiting criteria on its discretion in setting the NAAQSs, then there might no longer be a problem.

a. Critique: The intelligible principle is supposed to be “apparent from the statute,” not supplied by the agency itself.

b. Counter (Defense of Williams’s approach):

i. For functionalist or pragmatic reasons, it is important to avoid striking down the CAA, an important statute that has been on the books for a long time.

ii. Concerns: Although EPA providing its own intelligible principle would not address democratic accountability concerns, it would address rule of law and administrative discretion concerns.

c. Critique (again): There may be good policy reasons for Williams’s approach, but what is the legal theory that permits this?

d. Response: 

i. This is merely the agency construing the statute, rather than a court serving that function, as the Supreme Court did in Dulles and in Benzene.

ii. If a Court can alter the statutory language, as in Benzene (Stevens approach), to avoid the nondelegation problem, then presumably the agency can do the same thing as well. 
iii. Goal: Interpret the statute in a way that imposes a proper limiting principle, and then revisit its relevant NAAQS analysis in light of that new interpretation.

iv. Suggestions for an Intelligible Principle
1. Judge Williams suggests several ways in which the EPA might interpret the CAA to provide an intelligible principle. 

2. Examples: a zero-emissions standard (hints this wouldn’t be approved), cost-benefit analysis (“rough equivalent of a generic unit of harm…”), ask Congress for legislation, or health-health tradeoffs (weigh direct health effects of the more stringent NAAQS against health tradeoffs that result from harm to the economy, including loss of jobs, etc.). 

d. Critique:

i. Congress should make fundamental policy decisions:

1. Similar to Rehnquist’s opinion in Benzene, and the more general critique of the constitutional avoidance canon, the decision here (how to make tradeoffs in setting NAAQSs) is a decision that Congress should not be able to punt on.

2. There is a nondelegation problem here and that can’t be removed simply by allowing the agency to pick its own intelligible principle.
ii. There is an intelligible principle (Judge Tatel, in dissent)

1. The intelligible principle is to protect the public health with an adequate margin of safety.

2. While imprecise, it is no less imprecise than other principles that have been sustained as adequate to avoid the nondelegation problem. 

3. See Marshall’s dissent in Benzene.

2. Denial of Petition for Rehearing En Banc (Silberman, dissent)

a. Argues that the intelligible principle standard is too weak, and that the Supreme Court should revise the doctrine.

b. But given the existing precedent on this point, it is impossible for him to find a nondelegation violation here, when it hasn’t been found in other cases. Remand, as Williams suggests, is not appropriate (See Tatel dissent, and Marshall in Benzen).

3. Whitman v. American Trucking Assocation, Inc. (2001) [pg. 48]

a. Hold (unanimous, Scalia writing): Reverses the D.C. Circuit (Williams and Ginsberg, panel majority) on the nondelegation issue.

i. The Court more or less endorses Judge Silberman’s rationale, above. There is a long history of upholding seeming vague intelligible principles.

ii. Note: The Court, however, declined Silberman’s invitation to alter or strengthen the intelligible principle doctrine.

b. Other Analysis:

i. Stevens vs. Scalia dispute: Has Congress delegated legislative power to the EPA?

1. Recall from Mistretta that Scalia believes there is a certain amount of discretionary lawmaking power inherent in executive power.

a. Scalia, as a strong formalist, wants to adhere tightly to the notion of a clear separation between the three branches.

b. So he crafts a definition account of executive power that allows for some discretionary lawmaking (that looks a lot like legislative power).

2. Stevens thinks this is nonsense. Just call it what it is – legislative power – and don’t play games with words. What is important is to decide how much legislative power may be constitutionally delegated to the executive branch.

3. Note: Although they come from opposite sides of the functionalist / formalist spectrum, the two justices wind up at the same result in this case.

ii. Thomas (Concurrence): Strengthen Intelligible Principle Standard
1. Justice Thomas is willing to revisit and strengthen that standard, as Silberman suggested, because he believes the current doctrine is out of line with the intent of the Framers.

2. But, the doctrine being what it is, the result reached in this case is correct, although he would be open to a challenge to the existing doctrine in a future case.

3. Note (Stephenson): this is a very typical strategy for Thomas.

4. Conclusions from American Trucking Litigation:

a. The Supreme Court decisively rejects that the intelligible principle will be rejected or revised in any serious way.

b. Kent v. Dulles and Benzene are still good law, and indicate that when the Court gets nervous about a delegation it might attempt to limit it itself by ascribing a narrower intelligible principle to the statute, but it clearly rejects Judge Williams’s suggestion of giving the underlying agency the first attempt at such a revision of the intelligible principle.

c. Rule: The intelligible principle, vague though it may be, must come from Congress, or be capable of discovery in the statute by the Court, in order to satisfy the nondelegation concerns. The agency itself cannot discern it.

d. Agency Adjudication and Article III

i. Overview and Background: 

1. Generally, in the agency setting, there will be an agency adjudication, followed by an internal agency review of some sort, followed by judicial review in an Article III court.

2. Legislative vs. Adjudicative: This is a different nondelegation problem. Whereas the previous section is concerned with delegation of legislative power, this section is concerned with (the potentially unconstitutional) delegation of judicial power.

ii. Main Concerns with delegation of judicial authority: 

1. Politicization:  Arguably, delegation of judicial authority poses a greater danger because, while the legislative process is understood to be inherently political, the adjudicative process is (allegedly) completely apolitical.

2. Aggrandizement: Whereas when the legislature delegates legislative power it is simply conveying some of its own powers to another branch, when it delegates adjudicative powers it is conceivably enriching itself, or the executive, at the expense of the judicial branch (See, e.g., Workers’ Comp. Boards, below).
iii. Constitutional Provision: Article III: Powers of the Judicial Branch
1. Section 1: “The judicial Power of the United States, shall be vested in one supreme Court, and in such inferior Courts as the Congress may from time to time ordain and establish. The Judges, both of the supreme and inferior Courts, shall hold their Offices during good Behaviour, and shall, at stated Times, receive for their Services, a Compensation, which shall not be diminished during their Continuance in Office.”

2. Requirements:

a. Life Tenure (“…shall hold their offices during good Behaviour…”)

b. Salary Protection (“…receive…a Compensation, which shall not be diminished…”)

3. Constitutional Issue: In creating an Article I court (e.g., an adjudicative function for an administrative agency) is Congress bypassing the requirements of Article III?

iv. Skeleton Overview of this Section: What is a constitutional delegation of judicial power?

1. Trace the development from Crowell’s two-part formalistic test…
a. Step One: “Private Right” vs. “Public Right”

i. If a public right there is no delegation problem.

ii. If a private right, go to step two.

b. Step Two: Is the adjudicative authority an adjunct to the Article III Court?

i. If yes, then there is no problem.

ii. If no, there is a potential nondelegation problem.

2. through N. Pipeline, Union Carbide, and Schor to emerge with a three factor balancing test:

a. How much adjudicative power has been transferred from the judiciary to the agency?

b. What is the origin and the importance of the right to be adjudicated?

c. How strong is the Congressional interest in using a non-Article III forum to adjudicate the dispute?

v. Workers’ Compensation Boards [pg. 119]

1. Facts:

a. Employees are frequently injured on the job. These boards implement state legislative decisions to displace the common law of torts with a substantively and procedurally simpler – and more employee-favoring – statutory scheme for compensating harms from workplace accidents.
b. Previous Scheme: Tort law
i. Required the worker to demonstrate employer negligence, as well as to demonstrate that he was not contributorily negligent himself. Two very difficult hurdles for a worker to clear.

ii. In addition, there was perceived judicial hostility to compensation claims.

c. Current Scheme: Workers’ Comp. Boards
i. In response, the government adopted a strict liability system.

ii. The Boards were not a necessary requirement of such a scheme, but they were implemented because courts seemed unwilling to follow the legislature’s strict liability scheme (See pg. 120).

2. Benefits:

a. Administrative Efficiency: streamlines the claims process and reduces the workload for overburdened courts.

b. Expertise: Boards are composed of experts in the relevant employment area, which means they will be better able to evaluate workers’ claims against employers.

c. Fairness: Fairly applies the appropriate legal standard – strict liability – which courts appeared unwilling to do.

3. Counters:

a. Administrative Efficiency: Why not simply spend the money for boards on increased resources for the existing adjudicative infrastructure?

b. Expertise: Downside of expertise, as described in intro, is that the specialized boards might develop tunnel vision, and lack the broader perspective needed to care for the health of the economy and society as a whole.

c. Fairness: 

i. If courts were truly excessively hostile to workers’ claims, is the proper solution to try to bypass the courts. Isn’t this a more fundamental problem that needs to be addressed if legislatures are unable to pass statutes that alter common law?

ii. Indeed, this appears to be the epitomization of the aggrandizement concern (above), where the legislature is simply taking away judicial power and giving it to an administrative agency, simply because it doesn’t like the results that the judiciary is producing. 

vi. Crowell v. Benson (1932) [pg. 127]
1. Facts:

a. The Longshoremen’s and Harbor Workers’ Act allowed the commission to make awards for injuries to certain maritime employees.
b. Review was provided for in Article III courts, but while there was plenary power to review findings of law, there was only “clear error” review for findings of fact.

c. An employee (Knudsen) was injured on a barge owned by Benson and brought a claim. Benson argued that he was not liable because he had loaned the barge to Knudsen for personal activity, and hence the injury did not occur during the course of employment.

2. History: 

a. The board finds for Knudsen (employee) so Benson brings a suit in Federal Court, challenging the constitutionality of the Act insofar as it denies him de novo review to findings of fact.

b. District Court agrees with Benson but doesn’t hold the Act unconstitutional. Instead it construes the Act to allow de novo factual findings. It then reviews the facts, overturns the administrative board, and finds for the employer.

c. Court of Appeals affirms.

3. Hold: The Supreme Court agrees with Benson – that fact-finding authority cannot be vested in an agency instead of an Article III court – but only for narrowly drawn “jurisdiction issues.” 

4. Analysis:

a. “Public Rights” vs. “Private Rights”
i. Public Rights:

1. Definition:

a. When the government is a party or when the government has created a right in the public that it need not grant to citizens.

b. These are rights that are not generally recognized at common law, but ones that the government has decided to grant.

2. Adjudication: These rights do not require judicial determination at all, but the Congress can allow it. Delegation of adjudicative authority to administrative agencies is appropriate here.

3. Rationale: Greater Includes the Lesser
a. If Congress could prevent any suit in such cases (allow for no review), then assuredly providing for some adjudication, even if not in an Article III court, is also within the Congressional power.

b. Critique: If adjudication is going to provided (and there will be political pressures, in the name of fairness and democracy, to provide it) then the adjudication must be done fairly (i.e., in accordance with Article III).

ii. Private Rights:
1. Definition: These cases involve the liability of one individual to another under the law as defined, and they have a different constitutional status (pg. 129).

2. Adjudication: 

a. Private Rights cases need not be heard in an Article III court.

b. “There is no requirement that, in order to maintain the essential attributes of the judicial power, all determinations of fact in constitutional courts shall be made by judges.” (pg. 129).

3. Rationale: 

a. By Analogy: The court analogizes to other areas of law (e.g., juries, special masters, etc.) where findings of fact are “outsourced.” The occurrence of fact-finding outside an Article III court does not, therefore, pose a constitutional problem.

b. Efficiency: These are exactly the findings of fact that can be conducted more efficiently by an expert commission, rather than a generalized Article III court. Findings of fact will be reviewed – for process failures, and for clearly erroneous factual findings – but will be treated deferentially. 

c. “Adjunct Theory”: Even in private rights cases, if the commission can be fairly characterized as an “adjunct” to the Article III court then there is no problem.

i. Private rights cases require that an Article III court be used in some capacity, but it need not perform every function.

ii. But note: similarly, the commission or board can not serve as a complete substitute for the Article III court.

iii. Query: What constitutes an “adjunct” to an Article III court? [pg. 130]

1. The scheme approved of in Crowell:

a. Agency action is reviewable by an Article III court

b. AND the reviewing court can determine all questions of law de novo
c. AND the reviewing court can exercise more limited review over factual determinations

2. Note: This is what was approved of in Crowell, and it is not clear whether all of these elements are needed in every case.

3. Essential Question: Does the Article III court retain the essential aspects of judicial power?

b. “Jurisdictional Facts”
i. Despite the fact that this is a “private rights” case, the Court makes a special exception to allow de novo review of jurisdictional facts (e.g., whether the event occurred on navigable waters; whether there was an employee-employer relationship).

5. Summary: How to determine if a board or a commission is appropriately exercising fact-finding authority?

a. Step One: Is this a private rights case?

i. If no, it is a public rights case and there is no problem.

ii. If yes, go to step two.

b. Step Two: Is the administrative board an adjunct to the Article III Court?
i. If yes, then there is no problem.

ii. If no, there is a potential nondelegation problem.

vii. Northern Pipeline Construction v. Marathon Pipe Line Co. (1982) [pg. 130]

1. Facts:

a. Bankruptcy Act:

i. The 1978 Bankruptcy Act, the first major bankruptcy statute in years, established a system of bankruptcy courts as adjuncts to the District Courts.
ii. Bankruptcy judges were not Article III judges – no life tenure or undiminished salary protections – but they were given jurisdiction over all claims and proceedings arising out of Chapter 11.

iii. Rationale:

1. Specialization: Bankruptcy is a highly specialized and technical area of law, and a specialized system would help ensure accuracy and efficiency.

2. Critique: So why didn’t Congress just create new Article III federal judgeships, as it did when it created the Federal Circuit?

3. Explanation: 

a. This was argued against by existing Article III judges, who thought it would dilute their prestige. 

b. More importantly, because Article III judges are appointed for life, if the bankruptcy regime changes and fewer judges are needed, there will be a huge surplus of (otherwise under-qualified) judges with no place to go.

b. N. Pipeline filed state tort and contracts claims against Marathon in the bankruptcy court. Marathon moved to dismiss the lawsuit on the ground that the Bankruptcy Act is unconstitutional, insofar as it confers bankruptcy jurisdiction on non-Article III judges.

2. Hold (Brennan, plurality but not majority): Applying Crowell, Bankruptcy courts are analyzed in the private rights category and do not qualify as “adjuncts” to Article III courts, thus the delegation is unconstitutional.

3. Applying Crowell Framework:

a. Public or Private Right?
i. It looks like a private right because the underlying claims are tort and contract claims between two private parties. There are no actual bankruptcy claims in play here.

ii. Critique: Why bankruptcy claims might be a “public right.”

1. Brennan raises a question of whether at its core bankruptcy proceedings should be construed as public rights. Note that Brennan ultimately does not go in this direction, but there are hints of the argument that he will make in Union Carbide.
2. Rationale: There are powerful efficiency arguments for keeping all bankruptcy claims in a single proceeding. And where the government has injected itself into the area by providing a forum for resolving bankruptcy, then why not resolve all the proceedings in one forum, as a public right?

b. “Adjunct” Analysis:

i. Not Adjuncts:

1. Brennan, writing for the plurality, issues a resounding “no” to the question of whether bankruptcy courts constitute an Article III “adjunct.”

2. “So much authority had been vested in bankruptcy judges that it could not be said the district courts retained the essential attributes of the judicial power or that hose courts were subject to sufficient control by the Art. III district courts.” (130, quoting casebook, internal quotations omitted).

3. Critique: How does this square with Brennan’s concurrence in Union Carbide? (me) Keep in mind that he does drop hints of this in his opinion (See above).

ii. Rationale: Congress cannot reassign adjudication of common law claims (tort and contract) to a non-Article III court. In Crowell, on the other hand, the right in question was a public right, so this was not an issue.

iii. Also note: Brennan’s opinion is only a plurality, and it needs O’Connor and Rehnquist in order to control.

c. Note: Brennan’s opinion is highly formalistic. 

4. White (Dissent, for four Justices):

a. Note: White’s opinion, on the other hand, is clearly functionalist.

b. White’s concern is “encroachment” – whether Congress has excessively encroached on the judicial power or not. 

c. Result: Since this is not a concern here, and there are numerous efficiency and expertise gains to be made from the bankruptcy courts proposal, White is not going to find the delegation unconstitutional.

5. Northern Pipeline Fallout:

a. A big deal at the time because it completely blew up the bankruptcy system.

b. It took Congress several years to respond, which they did by keeping bankruptcy judges as Article I judges but limiting their jurisdiction in some additional respects.

c. Note: It is not entirely clear whether the new scheme is Constitutional, but no lower court has struck down the system on Article III grounds, and the Supreme Court has not taken up the issue again.

6. Granfinanciera, S.A. v. Paul C. Nordberg, Creditor Trustee (1989) [pg. 133]

a. Note: Although the Court has not specifically considered the constitutionality of the revised Bankruptcy Act under Article III, it did consider it in a Seventh Amendment (right to trial by jury) challenge.

b. Generally: If the bankruptcy claims are equitable, the seventh amendment does not apply. If they are legal in nature it may apply.

c. Hold (Brennan, for five justices): The claim in this case was legal in nature, so the seventh amendment may apply. 

i. The “may” is determined by the same inquiry as is done in Article III (prior to Schor): the “public rights” vs. “private rights” analysis.

ii. Where “Article III allows Congress to assign adjudication of that action to a non-Article III tribunal” the right to a trial by jury does not apply 

iii. Important note: that Brennan’s opinion is premised on a pre-Schor understanding of the Article III inquiry, as he thinks Schor is wrongly decided.

d. Concise Rule of Law: “Congress may only deny trials by jury in actions at law….in cases where ‘public rights’ are litigated.” (133).

e. Dissent(s):

i. Scalia (for himself only): Thinks Brennan doesn’t go far enough.

1. Wants to go all the way back to toe original public rights / private rights distinction, which required the government to be a party to the action.

2. Scalia would require an Article III tribunal, and application of the seventh amendment, unless there is a truly public rights issue.

ii. White (for Blackmun and O’Connor): “Viewed the bankruptcy system as an integrated body of law, particularly the province of Congress to design and administered by a ‘specialized tribunal where juries have no place.’” (134, quoting casebook).

viii. Thomas v. Union Carbide Agricultural Products Co. (1985) [pg. 131]

1. Overview: FIFRA

a. FIFRA requires, among other things, that pesticide manufacturers register their pesticides with the EPA before marketing them. This requires research data on health, safety, and environmental effects.
b. Problem: Competitors frequently want to register a “me too” pesticide, and they want to utilize the data submitted by the pioneering manufacturer. While this makes sense for efficiency reasons, it requires some sort of compensation to the original manufacturer, to prevent the competitors from receiving an unfair advantage.

c. Congressional Solution: “me too” manufacturers can use previously submitted data, but they are required to pay “adequate compensation” to the initial manufacturer and data-submitter.

i. Query: What qualifies as “adequate compensation”?

ii. FIFRA requires parties to submit to binding arbitration if they can’t agree on a compensation amount. The arbitration may be reviewed by Article III courts, but only for claims of fraud or abuse.

2. Facts: Union Carbide believed they were inadequately compensated. Argued in Federal court that it was unconstitutional to have compensation determined by an arbitrator and not by an Article III judge.
3. Hold (O’Connor, for five justices): Expands the category of public rights to include situations in which the underlying private right has been closely integrated into a public regulatory scheme.
a. The public right vs. private right distinction remains, but the category of public rights has expanded such that the government need not be a direct party to the action. 

b. If the right in question is bound up with a larger Federal program it is more likely to be a public right than if it is derived from a preexisting place in the law (e.g., common law or state law).

4. Applying Crowell Framework: (O’Connor, majority)
a. Result: This is a highly functionalist opinion from O’Connor.

i.  “The enduring lesson of Crowell” is “that practical attention to substance rather than doctrinaire reliance on formal categories should inform application of Article III.” (132).

ii. See also White’s N. Pipeline dissent – consider the degree of encroachment and don’t be so formalistic.
b.  “Adjunct” Analysis:

i. First, consider what would happen if the dispute at issue was found to implicate a private right. 
ii. Result: The arbitral system of FIFRA will not likely survive the adjunct analysis, because the essential aspects of judicial power are not preserved.
iii. Rationale: There is only a minimal role for the judicial branch to play.

1. “We note as well that the FIFRA arbitration scheme incorporates its own system of internal sanctions and relies only tangentially, if at all, on the Judicial Branch for enforcement.” (pg. 132).

2. Critique: The judicial review is limited, but so too is the nature of the dispute (only ascertain the value of the data). Note that Stephenson does not think this argument is likely to work.

c. “Quasi-Public Right”

i. “The right created by FIFRA is not a purely ‘private’ right, but bears many of the characteristics of a ‘public’ right…”(132).

ii. O’Connor writes: Congress “may create a seemingly ‘private’ right that is so closely integrated into a public regulatory scheme as to be a matter appropriate for agency resolution with limited involvement by the Article III judiciary.” (132).

5. Public Rights and Field Occupation (Brennan, with Marshall and Blakmun)

a. “Private Right” vs. “Public Right”:

i. Private Right Argument
1. Appears to be a private right because it is a dispute between two private parties.

2. Counter: There is only a dispute, and a right of any sort, because Congress created it in the FIFRA statute.

ii. Public Right Argument:

1. FIFRA has a much broader public purpose than the narrow compensation (property) interests of two private parties. The goal of FIFRA is not to confer special property rights in any particular class of parties, it was to regulate an important environmental issue (pesticides and pollution).

2. Critique: 

a. This argument proves too much. Any statute, broadly construed, has a public purpose that goes beyond merely conferring private rights. 

b. Query: What is the difference between this statute and the statute in Crowell, in which the Court found a private right?

3. Counter:

a. The difference here is the expansiveness of the Federal regulation (FIFRA).

b. Unlike in Crowell (dealing with employer liability), the Federal regulation here has a broad public purpose and has entirely occupied the field of pesticide regulation.

c. Result: By occupying the field pesticide sales and marketing has been converted, by Congress, into a publicly regulated field, leaving the government as (effectively) an actor in this case. Thus, it is a public right that is at stake here.

b. Criticism of Brennan: Why doesn’t the “field occupation” argument apply to the bankruptcy context in N. Pipeline? Stephenson thinks there may well be some inconsistency in Brennan’s opinions in this regard.

ix. Commodity Futures Trading Commission v. Schor (1986) [pg. 121]
1. Background:

a. CFTC is an independent regulatory commission that regulates commodities pursuant to the Commodities Exchange Act. 

b. The Act allows any injured person to apply to CFTC for reparations.

c. The Act also allows the CFTC to entertain counterclaims arising out of violations of the Act, which the CFTC interpreted to mean the ability to hear state law claims arising out of challenged transactions.

2. Facts:

a. Schor traded money through Conti, and owed money to Conti on his account. Schor files a complaint with the CFTC, alleging violations of the act on Conti’s behalf.

b. Meanwhile, Conti independently files a contract law claim in the District Court.

c. Schor counterclaims in the Disctrict Court under the Act, then moves the court to stay its action there until the CFTC action is completed.

d. The District Court denies Schor’s motion, but Conti voluntarily agrees to resolve the case before the CFTC.

3. History: 

a. CFTC:

i. Conti wins on both counts (the Commodities Act violation claim and the contract claim) before the CFTC.
ii. Schor responds by challenging CFTC’s jurisdiction to hear the counterclaim (contract claim), his own motion to resolve that claim before the CFTC notwithstanding.

b. D.C. Circuit:

i. Schor did not make a constitutional nondelegation argument before the District Court; only a statutory argument.

ii. At the appellate level, the D.C. Circuit raises the Article III issue sue sponte.

iii. Court invokes the constitutional avoidance canon to construe the Act more narrowly, such that it does not confer jurisdiction to the CFTC to hear state law counterclaims, thereby avoiding (and not resolving) the Article III issue.

c. Cert:

i. Conti petitions the Supreme Court for certiorari (he had won his contract claim in front of the CFTC and wants to preserve that ruling).

ii. In the meantime, the Supreme Court decides Union Carbide, so it remands without hearing to the D.C. Circuit for consideration of that opinion. The D.C. Circuit decides not to change its holding.

4. Hold (O’Connor, over Brennan’s dissent): The CFTC scheme is constitutional.
5. Analysis:

a. Constitutional Avoidance:

i. D.C. Circuit was right to flag a serious constitutional question, but it was wrong to construe the statute narrowly to avoid the issue.

ii. Rationale: The Court argues that you cannot stretch statutory text to an implausible degree. In this case, it was too strained a reading of the statutory language to hold that it did not confer jurisdiction upon the CFTC to hear state law counterclaims.

iii. Result: There is a very fuzzy line beyond which you cannot stretch a statutory text to avoid a constitutional issue. How far is too far? The Supreme Court will know it, like pornography, when it sees it.

b. Constitutionality:

i. Query: Is the unaltered CEA scheme (including the allowance of state law counterclaims before the CFTC) constitutional under Article III?

ii. Arguments against constitutionality:

1. Private Rights:

a. The lawsuit is between two private parties, and it’s hard to imagine a more archetypal private rights case than that.

b. Result: Under existing law, this appears to be a slam dunk for private rights. Clearly two private parts, and there is no hope of defending the scheme under the adjunct analysis (since the CFTC retains all the power to decide the claims).

2. Expertise: (me): 

a. Allowing state law counterclaims before the CFTC will require the commission to adjudicate, potentially, all manner of legal issues and disputes. 

b. Any expertise advantage that might be had by the commission in dealing with commodities will soon be swamped as they try to navigate through complicated state law claims, which they are not experts at.
c. Note: This is a functionalist argument.

3. Aggrandizement (me): 

a. This would appear to be a prime candidate for the encroachment or aggrandizement argument: this is a dispute normally decided by the judicial branch that has been shifted to an independent commission.

b. Note: this is a formalist argument.

iii. Arguments in favor of constitutionality:

1. Efficiency (functionalist):

a. There are obvious efficiency and administrative gains to be had by adjudicating all the issues in a case in a single forum.

b. Splitting up the claims – in these commodity cases there are typically state law claims as well – destroys legitimate adjudication under the CEA.

c. Counter: Does the CFTC have the expertise to adjudicate state law counterclaims? 

d. Re-counter: In this highly specialized area of law, state law claims are so bound up with commodities claims that they will be both familiar to the CFTC, and often inseparable from the underlying CEA claims.

2. Public Rights:

a. N. Pipeline and Union Carbide have already begun the movement away from the notion that a dispute between two private parties is necessarily a private action.

b. Occupy the Field: 

i. The question to ask here is whether the claim in question is so bound up with a larger regulatory scheme that adjudication of the particular claim is part of the larger field of commodities regulation? 

ii. Here, the argument goes, Congress has occupied the commodities field just like it occupied the pesticides regulation field in Union Carbide.

c. Critique (e.g., what Brennan might say had O’Connor used this argument in her opinion)

i. The “occupation of the field” doctrine has not been extended that far.

ii. If it was, there would be no limiting principle to prevent Congress from effectively transferring all of the judicial branch’s power to administrative agencies.

3. Private Right: (Functionalist Perspective)

a. O’Connor admits that this is a private right, and doesn’t try to twist it into the public rights bin.

b. But she takes a highly functionalist approach. 

i. While private rights vs. public rights is not irrelevant, it is not dispositive either. 

ii. In private right situations the court will be more concerned about Article III violations, but there are some situations, as here, where the Article III concerns are not too serious.

c. Critique (Brennan’s actual dissent):

i. Brennan is livid in his defense. The constitutionality of judicial power delegations cannot be decided on a case-by-case basis.

ii. To do so will start the Court down a slippery slope. 

c. Brennan’s Dissent: Expanded Version

i. In a highly functionalist dissent, that sounds almost Scalia-esque, Brennan argues that the Court is putting itself on a slippery slope by deciding these judicial power delegation cases on a case-by-case basis.

ii. Result: The line must be drawn somewhere, otherwise there will be no check on the aggrandizement of the legislative and executive branches at the expense of the judicial.

iii. Rationale:

1. The efficiency and administrative gains from delegating judicial authority to specialized administrative agencies will always be palpable and immediate. Functionalism will always be more immediately compelling than formalism (i.e., checks and balances between the three branches).

2. “…Article III’s prophylactic protections were intended to prevent…abdication to claims of legislative convenience…the benefits of [Article III] are almost entirely prophylactic, and thus often seem remote and not worth the cost in any single case…The danger of the Court’s balancing approach is, of course, that as individual cases accumulate in which the Court finds that the short-term benefits of efficiency outweigh the long-term benefits of judicial independence, the protections of Article III will be eviscerated.” (127).

iv. Explanation for Brennan’s unusual formalism (Stephenson): Brennan has a lot of faith in the judiciary, and doesn’t want to undermine the powers and prerogatives of the Court.

2. Political Control of Administrative Agencies:
a. General Overview: Shift from concerns about legitimacy of delegation to questions about how the elected branches (legislative and executive) can attempt to control the behavior of administrative agencies, and affect the decisions that they make.

b. Appointments and Removal

i. Constitutional Provision: Appointments
1. Article II § 2: Appointments Clause
a. The President “…shall nominate, and by and with the Advice and Consent of the Senate, shall appoint…all other Officers of the United States, whose Appointments are not herein otherwise provided for…”

b. “…but the Congress may by Law vest the Appointment of such inferior Officers, as they think proper, in the President alone, in the Courts of Law, or in the Heads of Departments.”

2. Generally: The appointments clause requires the President to appoint with “advice and consent” of the Senate, except for those “inferior officers” that Congress specifies. 

3. Principle vs. Inferior Officers: Why distinguished?

a. Practicality: There are far too many inferior officers of administrative agencies for Congress to provide advice and consent for every one. This would be cumbersome and inefficient; it would also be unnecessary given that all inferior officers are accountable to principle officers, for whom advice and consent is required.

b. Executive Discretion: The President must have some control over the staffing of administrative agencies.

4. Alternative Appointment Regimes:

a. Total Executive Control of Appointments: Why not?

i. Benefits: This would be more efficient, eliminate Congressional power to paralyze the executive branch by holding up nominations, and would make for a more consistent executive branch (unitary executive).

ii. Critiques:

1. Normative Argument: It is desirable that Congress have the ability to step in, when necessary, and prevent the President from appointing someone that is not qualified (e.g., Harriett Miers).

2. Empirical Argument: In reality, Congress doesn’t frequently hold up or overturn Presidential appointments, so the concern is ill-founded. Counter: just because we don’t observe it doesn’t mean there isn’t a great deal of behind-the-scenes bargaining going on, the stakes of which would be radically altered if the control of appointments shifted to the executive.

3. Formalist Argument: (me) This is part of the checks and balances laid out in the Constitution. The legislative passes the laws, the executive carries them out, but it is appropriate for the legislative branch to exert some control, along with the President, over who will carry out its laws.

b. Total Legislative Control of Appointments: Why not?

i. Benefits: If there is concern about the President representing only one interest, and if agencies will be engaging in activities that look an awful lot like lawmaking, then it is appropriate to have the legislature provide ideological balance to the executive.

ii. Functionalist Critique: The obvious concern is that legislative appointments will impede or hinder the President’s ability to faithfully execute and enforce the laws. If the President doesn’t completely trust his administrative officers then it might produce inefficiency.

iii. Examples: 

1. In Buckley v. Valeo, Congress proposed a scheme to appointment members to the Federal Elections Committee that would have had two members appointed by the Senate, two by the House, and two by the President. The Supreme Court held that this was clearly unconstitutional.

2. In D.C. Metro Airport Board, the Supreme Court rejected a similar plan that would have allowed for enhanced Congressional control over appointments.

ii. Constitutional Provision: Removals
1. Importantly, the Constitution says nothing at all about the removal of agency officials.

2. Apparently the drafters spent a good deal of time thinking about the appointments clause, but very little time thinking about removal procedures. Thus, from the outset, there is substantial uncertainty concerning the President’s removal authority.

iii. Skeleton Overview of this Section: Article III vs. Article II
1. Under both Article III (delegation) and Article II (appointment and removal), the Supreme Court begins with what appears to be a sharp formalist line of distinction:

a. In the Article III context it is public vs. private rights and adjunct analysis test that is first outlined in Crowell.

b. Under Article II it is the core executive vs. quasi-legislative line drawn by Myers and Humphrey’s Executor.

2. But, over time, this formalist line erodes and is replaced by a balancing test of a functionalist bent.

a. In the Article III context it is gradually eroded (N. Pipeline, Union Carbide, and Schor) to produce a three-factor balancing test.

b. Under Article II it is the aggrandizement / encroachment analysis authorized by Morrison.

iv. U.S. v. Perkins (1886) [pg. 150]

1. Federal Civil Service Protection: 

a. established as a response to the political patronage (“spoils system”) embodied by Andrew Jackson’s presidency.

b. First wave of reform was the Pendleton Act of 1883, which created the Civil Service Commission to oversee merit-based hiring via competitive examinations.

2. Held: Validated the Pendleton Act (as well as the reasoning underlying the subsequent Lloyd-LaFollette Act of 1912) which placed restrictions on the President’s ability to fire or demote administrative agency employees.

3. Rationale: The Supreme Court held that if Congress has explicit power to control the appointment of inferior officers (pursuant to the Appointments Clause, Article II, § 2) then it also possess an implicit power to limit removals.

4. Critique: 

a. The appointments clause says nothing about removal. While it might imply a corresponding removal power, there is a similar but competing implication in the executive’s constitutional obligation to “take care” that the laws are faithfully executed.

b. It is not at all clear why one of the two competing implications should be favored.

v. Myers v. U.S. (1926) [pg. 143]
1. Facts:

a. Generally: The U.S. Postal Service is run by the postmaster general, along with several regional postmasters. Regional postmasters are appointed by the President, with the advice and consent of the Senate. They are appointed for four year terms and can be removed when a proceeding is initiated by the President, and with the advice and consent of the Senate.

b. Myers was the regional postmaster for Oregon, and was fired by the postmaster general without approval of the Senate. Myers sues seeking back pay, and the Wilson administration counters with the claim that the statute, by limiting the executive’s removal power, was unconstitutional.

c. Note: From all appearances President Wilson was looking to pick a fight, and wanted to determine whether it was constitutional for the Senate to condition the removal of a top agency official on the Senate’s approval.

2. Hold (Taft, over several dissents): Presidential removal power is plenary, and the statute conferring on the Senate to provide advice and consent for executive removal decisions is unconstitutional. 

3. Analysis:

a. Article II Vesting Power and Responsibility:

i. General Argument:

1. All of the executive power is vested in the President, and the President has a constitutional responsibility to take care that the laws are faithfully executive.

2. Because the President cannot fulfill this responsibility without a mutually trusting relationship with executive officials, he must have control over the appointment and removal of those who are acting on his behalf, implementing his policies, etc.

3. Note that this is, more or less, C.J. Taft’s argument.

ii. Functionalist – Formalist Breakdown:

1. Formalist: The executive power, in its entirety, is assigned to the President and so cannot reside in any other branch, even in part.

2. Functionalist: The President needs to have control over those working under him for a very practical reason: so that he can effectively and efficiently carry out his Article II responsibilities.

b. Critique: Congressional Authority by Implication:

i. Query: How does Taft account for the fact that the Constitution is silent on removal power, but on the subject of appointments it invests Congress with substantial power to restrict the President’s discretion?

ii. Challenge: If the President really needed plenary control over removals it would have been granted explicitly by the Constitution from the outset.

iii. Response: That is a false analogy. The considerations that go into an appointment are different than those that go into a removal.

1. Legislative input may make sense at the time of appointment.

2. But if the officer loses the trust of the President, he must be able to be immediately replaced, otherwise the executive cannot function effectively and efficiently.

c. Squaring Myers and Perkins:

i. The Key Difference:

1. In Perkins Congress imposed statutory limitations on the ability of the President to fire a civil servant (inferior official).

2. In Meyers Congress attempted to require actual case-by-case approval from the Senate prior to removal.

ii. Aggrandizement and Encroachment
1. Perkins: 

a. Laying down a general set of regulations for removal of inferior officials poses less of a threat of Congressional interference in the affairs of the executive branch.

b. While there is some degree of encroachment, there is no Congressional aggrandizement.

2. Myers: 

a. On the other hand, there is a real worry that the Senate will “play politics” if it can exercise removal veto in every single case.
b. In this case Congress has actually aggrandized itself by adding a new power: the right to approve executive official removals.

d. Superior or Inferior Official:

i. Taft expressly rejects that distinction as a basis for determining whether or not the President has removal power over an agency official.

ii. Query: Should it matter?

1. If you think, like Taft, that the President’s removal power is plenary then it doesn’t matter.

2. If you think that Congress should have some voice, then you might want to allow Congressional input into only Superior officers for efficiency and administrative reasons.

4. Critiques and Dissents (note that McReynolds, Brandeis, and Holmes all write separate dissents):

a. Agencies Congressional Created:
i. Agencies are formed by statute, and only exist due to the exercise of Congressional authority.

ii. If Congress can create these agencies in the most minute detail, it is assuredly the case that they have an implicit power to play a hand in removal decisions.

b. Taft’s Argument is Overbroad:

i. Similarly, if the President indeed has plenary authority over removal, he would be expected to exert similar control over other aspects of agency structure.

ii. However, in reality it is Congress that exerts considerable control over this, and the President has very limited power.

c. Legislative Function of Agencies:

i. In reality, agencies are not purely executive entities. They also engage in (quasi)judicial and (quasi)legislative activity.

ii. If this is the case, and agencies will engage in what often looks like rulemaking, then we will be more comfortable delegating power to agencies if the legislature retains some control over the appointment and removal of agency personnel.

iii. Nondelegation: Expanded Congressional control over agencies goes a long way toward addressing the nondelegation concerns of the previous section(s).

d. Note: McReynolds also adds that anything that is not explicitly covered by the constitution should be the subject of statutory regulation, and Congress should have freedom to legislate how it sees fit.

5. The Rules after Myers
a. Removal power is plenary for superior officers.

b. For inferior officers Congress may attach certain restrictions (as in the Civil Service cases, see Perkins) but it may not directly involve itself.

6. Note that Myers was highly controversial when decided, and less than a decade afterward the Supreme Court cut back on its holding significantly in Humphrey’s Executor.

vi. Humphrey’s Executor v. U.S. (1935) [pg. 153]
1. Facts:

a. The Federal Trade Commission, an independent commission, is charged with regulate and prosecuting unfair methods of competition. 

i. Its statute specifies that it is to be governed by 5 commissioners who are appointed, with advice and consent of the Senate, for terms of 7 years.
ii. Additionally, no more than three commissioners can be from the same political party, and commissioners can be removed before the end of their terms for cause: inefficiency, neglect of duty, or malfeasance.

b. Humphrey, a commissioner, was reappointed by Hoover in 1931, and would serve through 1938. In 1933, newly elected Pres. Roosevelt asks Humphrey to resign. Humphrey refuses to resign, Roosevelt fires him, and Humphrey’s estate sues for back pay.

2. Issue: The government never asserts that it fired Humphrey for cause. Instead it argues that it is unconstitutional for a statute to limit the President’s removal of a commissioner to “for cause” cases.

3. Hold (Sutherland majority): The Act is constitutional. The ability of Congress to limit the President’s removal power “will depend upon the character of the office” (156); it is OK in the case of independent commissions (Humphrey’s, using “quasi” power), but not in the case of executive administrative agencies (Myers, using pure executive power).

a. “…demonstrate the congressional intent to create a body of experts who…shall be independent of executive authority, except in its selection….” (154).

b. “…to hold that, nevertheless, the members of the commission continue in office at the mere will of the President, might be to thwart, in large measure, the very ends which Congress sought to realize by definitely fixing the term of office.” (154).

4. Analysis:

a. Argument that the Act is unconstitutional:

i. In light of the result in Myers the government has a strong case that the FTC statute is unconstitutional. 

ii. The argument being that the statute imposes restrictions on the removal of a Superior officer of the executive branch, which infringes on the President’s plenary power.

iii. The underlying rationale being, again, that this violates the vesting clause of Article II, as well as the “take care…faithfully execute” clause.

b. Distinguishing Myers from Humphrey’s:

i. The Supreme Court distinguished between executive branch agencies and independent commissions.

ii. The argument being that there is a fundamental difference between the Postal Service and the FTC, so the removal rules ought to be different as well.

iii. “Quasi-Power”
1. The difference that the Court finds persuasive is that in the case of independent commissions there is an exercise of quasi-legislative or quasi-judicial power, not purely executive power, and this fact justifies the imposition of removal restrictions by Congress.

2. Critiques:

a. Every agency is quasi-legislative:

i. Ever administrative agency or commission, name notwithstanding, engages in activities that have some degree of legislative policymaking.

ii. Result: Any agency, executive or independent, will engage in quasi-legislation which, on the Humphrey’s holding, would leave Myers completely eviscerated.

b. What does “quasi” even mean?

i. What, exactly, is the power that independent commissions are exercising?

ii. It is not pure legislative power, because that would pose a clear nondelegation problem. But it is not pure executive power, because that would implicate Myers.

iii. Criticism: Justice Jackson, in a latter dissent, called independent agencies a “veritable fourth branch of Government, which has deranged our three-branch legal theories…The mere retreat to the qualifying ‘quasi’ is implicit with confession that all recognized classifications have broken down, and ‘qausi’ is a smooth cover which we draw over our confusion…” (158).

c. Result: There is no longer a principled distinction between legislative and executive power, and the Court is just using the word “quasi” in a highly functionalist fashion, to try to fit the independent commissions into our governmental framework.

c. A more sensible distinction (Stephenson): Encroachment vs. Aggrandizement
i. In Humphrey’s the only functional concern for the Court is encroachment, with Congress limiting Presidential power by imposing a “for cause” removal restriction.

ii. In Meyers, on the other hand, there is a concern about aggrandizement, with the Congress actually appropriating some executive power by requiring its advice and consent before the Senate can remove.

d. Note: Stephenson isn’t convinced this is a more principled distinction. If encroachment is more of a concern in certain areas (e.g., particularly important executive agencies, e.g., DHS) then that might send us back to a “how far is too far” calculus for encroachment. And then this is just an exercise in arbitrary line drawing, just like the quasi-legislative vs. core executive distinction of Humphrey’s.

vii. Morrison v. Olson (1988) [pg. 160]
1. Facts:

a. In 1978, in the wake of the Watergate Scandal, Congress enacted the Ethics in Government Act. It established a procedure for appointing an independent counsel to investigate and prosecute high-ranking executive branch officials.
b. Appointment Procedure:

i. If the Attorney General (AG) receives information sufficient to constitution grounds to investigate an alleged violation of the Act, then the AG must conduct a preliminary investigation and issue a report to the Special Division (a specialized tribunal).

ii. If the AG report concludes that there are reasonable grounds to believe that further investigation is warranted, the Special Division then appoints an independent counsel (IC) and defines the IC’s jurisdiction.

c. Removal Procedure:

i. The IC may decide to terminate her own investigation, or the Special Division can decide to terminate the investigation.

ii. Otherwise, the IC can be removed only by the AG, and only for cause. In that case, the IC can seek review of that decision in Federal court.

d. Specific Dispute:

i. In Reagan’s first term there was a dispute over the management of the EPA. Many in Congress believed that the EPA administrator was undermining environmental enforcement efforts by intentionally not enforcing certain provisions.

1. The House launched an investigation and subpoenaed certain documents from the EPA, which it refused to turn over, citing executive privilege.

2. This prompted the House to launch an investigation into the role of the DOJ in the controversy, and ultimately to conclude that several high-ranking DOJ officials (including Olson) had given false and misleading testimony to Congress.

ii. What was once a fight between Congress and the EPA is now a fight between Congress and the DOJ. Congress forwards its report to the AG, who in turn passes it to the Special Division. The Special Division then appoints an IC (Morrison) who issues subpoenas.

e. The DOJ then moves to quash the subpoenas on the ground that the Ethics in Government Act is unconstitutional.

2. Issue: 
a. Is Morrison a Superior or Inferior officer?

i. This is the relevant issue because, as per the Constitution, Superior officers are appointed by the President with the advice and consent of the President.

ii. Because the IC is appointed by the Special Division, she must be found to be an inferior officer to preserve the constitutionality of the Act.

b. Are the removal restrictions imposed by the Act constitutional?

3. Hold (Rehnquist): The Act is constitutional.
a. The Court concludes (7-1) that the IC is an inferior officer. No one factor (see below) is dispositive, but taken together the IC looks like an inferior officer. 
b. This would have been enough, under Perkins, to authorize removal restrictions, but the Court goes further and repudiates Humphrey’s and Myers by replacing the quasi-/pure formalist test with an aggrandizement/encroachment functionalist balancing test.

4. Analysis: 

a. Inferior or Superior Officer:

i. Hierarchy: 

1. The IC can be removed for “misconduct” by the AG, who is another officer of the executive branch. Therefore, the IC must be an inferior officer.

2. Counter: The IC is removable only for cause, and even then the removal may be judicially reviewed. These are not the markings of an inferior official.

3. Re-counter: It may be unusual but there is a reason she is designated an independent counsel. It would be highly unusual for the AG to be able to remove another Principle official of the executive (e.g., the AG could never remove the Secretary of State). Thus, the IC must be inferior.

ii. Limited Duties:

1. The limited scope of powers, jurisdiction, and tenure of the position all suggest an inferior official. Unlike most Superior officials, the IC has no responsibility for policy formation. She is limited to investigating and prosecuting a specific set of individuals for a specific set of violations.

2. Counter: There is a limited jurisdiction but the IC still has full authority over that specific subset of issues and individuals. The scope may be limited, but the breadth is unbounded, and that suggests a Superior official.

b. Constitutionality of Removal Authority:

i. The argument that it is unconstitutional is that the IC is not making any policy and so, in fact, the authority exercised is purely executive. Indeed, the IC is a prosecutor, and it doesn’t get much more purely executive than a prosecutor.

1. Indeed, the Morrison majority stressed the executive (prosecutorial) functions of the IC.

2. Under Humphrey’s Executor this would clearly seem to fall on the “core executive” side of the line, and thus limit the ability of the Congress to restrict removal.

ii. On the other side, the Court finds the statute constitutional (and reconciles it with Humphrey’s and Meyers) by focusing on aggrandizement:

1. Rehnquist concludes that there is no aggrandizement concern in this statute: “this case simply does not pose a ‘dange[r] of congressional usurpation of Executive Branch functions.’” (164).

2. Result: Humphrey’s is expressly repudiated and the Court makes the central touchstone for removal challenges whether or not the executive’s power is excessively infringed upon.

a. If there is aggrandizement this will almost certainly be found.

b. Things are murkier, however, if it is only encroachment alleged.

iii. Encroachment: 

1. Morrison does not stand for the proposition that only aggrandizement is problematic when it comes to evaluating the Constitutionality of removal provisions.

2. Aggrandizement is a bigger concern, but if encroachment “impede[s] the President’s ability to perform his constitutional duty…” (164) then it may be grounds for a finding of unconstitutionality as well.

c. Functionalism vs. Formalism:

i. In repudiating the Humphrey’s core/quasi distinction, the Court moves away from a formalist test (determine where the power in question is appropriately classified: with the legislative, executive, or judicial branches)…

ii. …to a functionalist test in Morrision (consider the importance of the power involved and the degree of impediment to the executive branch).

5. Dissent (Scalia):

a. The multi-factor balancing test provides no clear rule, and hence there is no law. This is only an opinion of the majority of the justices of the Supreme Court, and legal decision-making should be bound by laws (and not opinions).

b. Specific Concerns:

i. The executive power all belongs to the President (Article II), and this is clearly an exercise of executive power (formalist critique).
ii. Playing Politics:

1. Scalia: “this wolf comes as a wolf.”

2. Congress is upset about the conduct of the executive branch, and the statute provides Congress with the power to appoint a prosecutor with no other purpose but to pursue the executive indefinitely.

a. Note: Scalia’s argument is prescient in one sense.

b. The claim that finding something to charge the executive with is the IC’s sole raison d’etre is well-founded in the Whitewater case a decade later.

c. Counter: Although this may appear to vindicate Scalia’s position, there is a strong argument to be made that it is better to proceed with experience, rather than to decide from the outset that the Act was unconstitutional. [notes pg. 38-39].

iii. Functionalist Defense of Formalism:

1. The Act violates the separation of powers (formalism concern).

2. The farmers had good practical reasons for requiring that separation of powers, and this case shows exactly why the separation is so needed (functionalist support).

c. (Stephenson) This dissent offers a good example of how the two strains of functionalism and formalism can blend together.

c. Congressional Control of Agency Decision-Making

i. Tension: Delegation vs. Control

1. Congress cannot do everything itself, so it has a strong incentive to delegate some decision-making authority to administrative agencies.

2. However, Congress is also wary of too many (politically and socially) important decisions falling to political appointees outside of Congressional control, so Congress has an incentive to attempt to retain control of the agency.

3. Note that this same tension is what motivates the legislative veto provision in INS v. Chadha.
ii. Overview of this Section:

1. Congress cannot exercise control of administrative agencies though…

a. Self-Delegation (Bowsher)

b. A legislative veto (Chadha)

2. However, Congress can control administrative agency actions through…

a. The power of the purse [notes pg. 46]

i. Carrot-stick mechanism
1. Congress controls agency budgets, and can slash them to little or nothing, or increase them greatly, as it sees fit.

2. Uses this power to exert pressure over agencies, and their employees, which may be highly responsive to budgetary threats.

ii. Influence priority setting through budgetary limitations

1. Congress can implicitly alter how an agency behaves (e.g., how aggressively it pursues enforcement).
2. Critique: Appropriations, though annual, still require going through Article I, § 7 process, so this is still more or less like passing legislation (see below).
iii. Criticism:

1. Blunt Tool: While the power of the purse is an effective method of controlling agencies, it is also a very blunt tool.

a. Fiddling with budgetary constraints might simply make an agency less effective overall, when all Congress really wants is to alter its behavior in one particular. 

b. While earmarking is a political reality, it is constitutionally questionable and, hence, often done under the table; which means that it might not be perfectly effective in controlling agency behavior.

2. Political Accountability:

a. Budget restrictions allow Congress to, for instance, take political credit for passing aggressive legislation, and then (partially) shift the political accountability problem to the executive branch by failing to fund the legislation.

b. Critique: The public is relatively dumb, but it is not this dumb. 

c. Query: Should a Court be able to find that Congress has implicitly repealed a statutory mandate when it is drastically underfunded?

b. An informal legislative veto [notes pg. 46-47]

i. Generally: There is bargaining between Congress and administrative agencies that go on all the time.

1. Though this is not legally enforceable, and cannot be codified into law, it is a political reality.

2. Result: There are statutes with provisions that look an awful lot like legislative vetoes, and that probably aren’t constitutional if challenged, but they aren’t challenged because of the need for the agency to keep a good working relationship with Congress.

ii. Formalism:

1. Critique: This violates the formalist spirit of Burger’s decisions in Bowsher and Chadha.

2. Counter: Actually, it doesn’t. There are no formal legislative vetoes, and the political process is taking care of the functionalist concerns without bastardizing the constitutional framework in the process. This should make Burger (relatively) happy.

c. Passing new legislation pursuant to constitutional process (Article I, § 7)

i. (Stephenson) It might make more sense to call this persistent political bargaining in the shadow of Article I, § 7, rather than an informal legislative veto.

ii. Congress and the executive agencies cooperate because, in theory, agencies are worried that Congress might otherwise retaliate through Article I, § 7 lawmaking.

d. Congressional Review Act: Congress has overturned only one regulation (out of more than 400) that has come before it, but not clear if the very existence of the CRA is causing agencies to consult more careful with Congress prior to rulemaking.

e. Hearings:

i. This is another means, totally outside of the Article I, § 7 process, for Congress to exert control over administrative agencies.

ii. Congress can require agency administrators to file reports, attend and present at hearings, etc. Congress can, if it wants, significantly add to the workload of an agency (e.g., by turning the GAO on it) and, in addition, drag its top officials into the public spotlight and browbeat them.

f. Procedural Organization and Structure:

i. Congress can, in the initial Article I, § 7 delegation of authority, structure the agency in such a way that predisposes it toward certain behaviors, constituent interests, etc.

ii. While this is part of the Article I, § 7 process, it is still another means by which Congress may exert control over agency actions.

iii. Bowsher v. Synar (1986) [pg. 176]
1. Background:

a. Congress very concerned about fiscal self-discipline, so in 1985 it passes the Gramm-Rudman-Hollings Act.

b. Sets annual deficit targets, with across the board cuts to get down to the limit.

c. Problem: To figure out what the deficit will be, and how much the budget needs to be cut, turns out to be a substantively difficult task, and since it is such a politically charged issue there are incentives to fudge things in one direction or another.

d. Proposed Solution: The Act addresses this problem by delegating the calculations to the Comptroller General (CG), the head of the General Accounting Office (GAO).

2. Facts:

a. The GAO was created by a 1921 statute which states that the CG can be removed “for cause” by a joint resolution of Congress. A joint resolution needs to be passed by both houses and must be signed by the President.

b. Synar, a Congressman who opposed the GRH Act, challenges its constitutionality.

3. Issue: Is the CG’s potential removal by Congress constitutional?

4. Hold (Burger, majority): No. Legislative self-delegations are unconstitutional.
a. Ultimately the problem is that the CG is under the control of Congress but exercising executive power (executing and interpreting an act of Congress).

b. This confluence of powers – a legislative agency exercising executive power – is an unconstitutional violation of the separation of powers.

5. Analysis:

a. “Who owns the GAO”?

i. The majority first notes that GAO is an arm of Congress, something that is made clear primarily because it is Congress, and not the President, that can initiate removal proceedings.

ii. Thus, the CG is exercising legislative power, not executive power.

iii. Counter: This doesn’t consider the fact that Congress can only remove “for cause,” and that they are required to obtain the President’s signature.

b. Reconciling Bowsher with Humphrey’s:

i. In Humphrey’s the investigation was whether the FTC was independent of the President. The Court concluded it was because removal could only be “for cause,” which imposed limitations on the President.

ii. In Bowsher, on the other hand, the question is whether the CG is independent of Congress. Because the “cause” for which the CG can be removed is broad, the Court concludes there is no independence.

iii. Result: “for cause” can be construed more or less broadly. The more narrowly it is construed the more of a constraint that puts on the removal power .

1. By Bowsher, however, the Supreme Court appears to construe “for cause” quite broadly, which leads to the conclusion that the removal power of Congress is relatively unconstrained.

2. This is a concern because it means that the CG might be beholden to Congress (e.g., for his job) in a more significant way than if “for cause” imposed a truly meaningful limitation on the Congressional removal power.

iv. Critique: Doesn’t Congress always retain some significant control over an official (e.g., the ability to legislate to reduce the agency’s budget or jurisdiction, etc.)? Does it really make sense to worry overmuch about Congressional involvement in removal?

1. Counter: The fact that Congress can do something through formal Article I, § 7 legislation does not mean that they should be allowed to them bypass all of the procedural requirements that legislation entails.

2. Although Congress could abolish the office of Comptroller General tomorrow, by legislation, this would require walking a more difficult procedural road (and also result in more political fallout) than utilizing the current removal provision, even though both would accomplish the same goal.

c. Functionalism vs. Formalism:

i. Note: Remember that Burger is a super-formalist on these matters, although his opinion picks up votes from O’Connor and Rehnquist, both of whom are much more functionalist.

ii. Functionalist Appeal:

1. The concern here, although Burger doesn’t focus on this in his opinion, is Congressional aggrandizement: Congress usurping the executive branch’s power by investing a legislative agency with executive power.

2. This concern is likely what draws in the likes of O’Connor and Rehnquist.

iii. Note that Stevens concurrence, which focuses on the legislative character of the GAO and the impropriety of self-delegation outside the formal legislative process is a nice mix of functionalist and formalist themes.

6. Concurrences and Dissents:

a. Stevens (and Marshall) concur only in the judgment.

i. Legislative vs. Executive Power: 

1. Does not agree that the CG is exercising executive power.

2. Presumption is that whenever a branch acts it is acting presumptively within the power of that branch.

a. There will always be arguments to be made that an agency is exercising predominantly executive or predominately legislative power.

b. As in American Trucking, Stevens thinks it is silly to try and determine which is which, since there is no principled distinction.

ii. Problem: Self-Delegation outside of Article I, § 7
1. Stevens agrees that the CG is an agent of Congress: everyone knows this. The practical reality makes it clear that the GAO and CG belong to Congress.

2. Problem: The Constitution requires Congress to make binding policy decisions only through the formal legislative process (Article I, § 7). This case, which looks a lot like Congress delegating lawmaking authority to a Congressional committee, attempts to bypass that process and is therefore unconstitutional.
b. White’s dissent:

i. Legislative vs. Executive Power: A meaningless distinction

1. As the Court’s arch-functionalist, White dissents because he does not agree that this is a legislative agency exercising executive power.

2. Like Stevens, he thinks that the type of power being exercised can be construed as either legislative or executive, and there is no meaningful distinction between the two.

ii. Checks and Balances: The relevant inquiry
1. According to White, the important consideration is checks and balances and, by extension, the concerns of aggrandizement or excessive interference (encroachment) that characterize the reasoning in Morrison.

2. CG not a Legislative Agent
a. White believes that the CG is not fully within legislative control, because there is executive oversight of the removal (President can veto, and can only be overridden with a 2/3 vote in each house).

b. There are adequate judicial and executive constraints on the CG, including Congressional ability to remove the CG, that he cannot be said to be exclusively an agent of the legislative branch.

3. CG is independent: (pg. 183-84)

a. Analogizing to the FTC, White thinks the GAO (and thus the CG) is most aptly characterized as an independent agency.

b. Note: This also answers Stevens’s concern about Congressional self-delegation. There is no self-delegation problem if the delegation is to an independent agency.

c. Blackmun’s dissent:

i. Blackmun stipulates that the delegation is unconstitutional because it is made to an entity under legislative control.

ii. However, rather than striking down the GRH Act the Court could have simply struck down the removal provision from the 1921 statute which created the GAO. Blackmun thinks this is the least disruptive path for the Court.

iv. INS v. Chada (1983) [pg. 193]
1. Background: 
a. [see notes pg. 42 for background on immigration statutes, need for reform]

b. Immigration and Nationality Act of 1952 gives the power to the AG to suspend the pending deportation of any alien. Unlike the old system, it is now the AG (not Congress) acting through the INS that makes individualized decisions not to deport.
c. However, the Act contains a legislative veto provision which allows for the AG’s decision to be overridden by a simple majority of either house of Congress.

d. Note that the legislative veto was not particularly innovative or rare. By 1983, when Chadha is decided, there were over 200 such provisions in various statutes.

2. Facts:

a. Chadha overstays his student visa and is scheduled for deportation. Applies to INS for a suspension, and INS grants the request. A resolution is then introduced in the House which overturns the INS decision.

b. Chadha, trying to prevent deportation, challenges the constitutionality of the legislative veto provision of the Act.

3. Hold (Burger, majority): The legislative veto provision is unconstitutional, but it is also severable from the Act.

a. As in Bowsher, which comes after it, this is a highly formalistic opinion by Burger.

b. Congress cannot legislate without going through the formal Article I, § 7 process, so the legislative veto is unconstitutional.

4. Analysis:

a. Self-Delegation: (Unconstitutional, Formalist Argument)

i. The legislative avenues open to Congress are full Article I, § 7 legislation, or the delegation to an executive official to make deportation decisions.

ii. What Congress cannot do is delegate authority to make these decisions to itself, skirting the Article I, § 7 process.

iii. Note: Even though this case precedes Bowsher, this is similar to the argument that Stevens makes (in his concurrence) in that case.

b. No Aggrandizement (Constitutional, Functionalist Argument)

i. General Argument:

1. Congress is using the legislative veto provision as a shield, not as a sword, to ensure that its delegated authority is properly used. Congress delegated to the executive the authority to stay deportations, and it wants to retain some control over that authority.

2. Note that this is a form of the “greater includes the lesser” argument: Congress could have withheld power from the AG to suspend deportations at all. That Congress need not have granted this power at all implies that Congress can convey it to the AG with certain restrictions on its use.

ii. Nondelegation Concern Assuaged: This also actually makes the delegation more legitimate, by allowing Congress to maintain ongoing involvement in the agency’s quasi-legislative activities.

iii. Counter: Once Congress delegates authority it is gone, and Congress cannot continue to meddle in agency affairs.

c. No New Legislation (Constitutional, Formalist Argument)
i. In response to the self-delegation argument (above), it is contended that Congress is not actually making any new legislation, it is simply upholding the status quo.

ii. Status quo: And, under the Constitution, changing the status quo requires the approval of both houses of Congress and the President. Upholding the status quo, however, only requires one house of Congress (to veto).

iii. Negative power: Like vetoing proposed legislation (which would change the status quo), the Congressional power here is purely a negative power, and thus the procedure is perfectly legitimate.

5. Concurrence (Powell): Adjudication vs. Legislation
a. Hold: Congress can use a legislative veto in some circumstances, but not when the action in question is so individualized and specific that it looks like an adjudication decision.

b. Generally:

i. Powell believes the case was decided far too broadly.

ii. Here, Congress has involved itself in adjudication. Rather than addressing whether Congress can exercise a legislative veto over something that looks like legislative rule-making, Powell thinks the Act is clearly unconstitutional because it allows Congress to use a legislative veto over an adjudication determination.

c. Hypo: A legislative veto related to rulemaking by the EPA in the context of setting NAAQSs would be much less problematic for Justice Powell.

d. Rationale: (me)

i. To the extent that the legislative veto runs the risk of encroaching on the adjudicative or executive branches, a legislative veto in the CAA context appears to be much more concerned with legislative power. It thus poses much less of an aggrandizement or encroachment risk.

ii. Specific vs. General: Additionally, in the CAA context the public accountability value of the legislative veto is much higher, as the public at large is going to be more concerned with general environmental regulations than with individual deportation decisions, as in Chadha.

1. Critique: Individual cases set precedent that can be just as important as a general rulemaking, so people will care about individual decisions.

2. Counter (me): This is Powell’s exact point: things that apply to individuals, especially when they are adjudications, should not be subjected to legislative vetoes.

6. Dissent (White): Functionalist Dissent

a. Hold: The legislative veto is fine because it is attached to the original Congressional grant of power, and because it promotes democratic principles.

b. Democratic Accountability:

i. Insofar as Congress is more democratically accountable than administrative agencies, the legislative veto is a good thing because it enables ongoing control (and thus increased accountability) of administrative agencies.

ii. Critique: This Congressional influence is (a) applied to only a few individuals, at least in this case and (b) largely opaque in a way that doesn’t really increase political accountability in any meaningful way.

c. Legislative Difficulty: 

i. Thinks the majority places Congress on the horns of a dilemma:

1. EITHER Congress must not delegate at all 

2. OR Congress must delegate away all its power, with no restrictions (as in Chadha).

ii. Given the size and complexity of governmental affairs, the legislative veto is a necessary tool to enable Congress to engage in necessary delegations of legislative power, while still retaining the appropriate balance of power between the executive and the legislative.

d. Critiques:

i. Congressional Control Undesirable: 

1. Maintaining ongoing political control over administrative agencies may not be necessary or desirable.

2. This control undermines agency independence, and breaks down the desired insulation from the political process.

3. (me) In addition, Congress does maintain some control over agency implementation of Congressional laws, insofar as it can exercise its appointment veto.

ii. Limited Delegation:

1. If, as White argues, removing the legislative veto would make delegation less attractive for Congress, then perhaps this is a good outcome.

2. Without the legislative veto, perhaps Congress will enact more specific legislation on its own, and make more democratically accountable policy decisions.

3. Recall Hampton: legislation is supposed to be difficult. If Congress doesn’t have the time to legislate with appropriate specificity, then perhaps it shouldn’t legislate at all.

4. Critique: This might not lead to less legislation, only to bad legislation.

e. Note that this dissent by White has shades of using a formalist rationale (the separations of powers are important) for reaching a functionalist result (the legislative veto is necessary to conduct efficient government).

7. Severability:

a. Argument: A separate part of the opinion, the Court argues that the history of the Act indicates that Congress wanted to retain control of the individual deportation decisions (through a legislative veto) if possible, but that the essential purpose of the Act was to delegate these decisions to the AG so that Congress didn’t have to continually make them.

b. Counter: Congress would not have delegated but for the legislative veto provision. Without that, Congress would have kept all the power for itself.

c. Conclusion: The legislative veto provision is severable.

d. Generally: The Court has to face this same question in a number of statutes. Most of the time the Court concludes that the legislative veto provision is severable, but there are a few where it comes out the other way.

d. Presidential Control of Administrative Agencies
i. Appointment and Removal Powers [see previous section]

1. note: that these powers, while substantial, are limited to a binary in/out of office decision, and afford little control over an administrator’s actions while in office.

2. Critique: The threat of removal can be a powerful stick with which to threaten an administrator that is not acting as the President would like.

3. Counter-critique: The removal power is limited in certain situations (e.g., independent commissions) and removal, even a resignation, represents the nuclear option (it will be front page news with substantial political consequences).

ii. Centralized Regulatory Review [OIRA]

1. Background:

a. OIRA is a subdivision within the Office of Management and Budget (OMB), which is part of the executive office of the President.

b. History of Regulatory Review:

i. Every president since Nixon has tried to use OMB to impose restrictions on and conduct review of agency actions.

ii. Reagan’s attempts were highly secretive, and hostile to outside review.

iii. Clinton, rather than scaling back regulatory review, expanded it with EO 12866.

1. This made regulatory review more open and transparent…

2. …but it also expanded the regulatory review process, and reflected Clinton’s desire to govern through administrative agencies, and to use them to advance his executive agenda 

3. Note that this is likely a historical and political accident of sorts, based on the control of Congress at the time.

iv. Bush kept, and modified, EO 12866.

2. Executive Order EO 12866: [pg. 663]
a. Section 1: Regulatory Philosophy
i. Explicitly endorses cost-benefit analysis.

ii. Also emphasizes that not all costs are easily quantifiable, and that things like equity and distributional impact should also be taken into account.

b. Section 4: Planning Mechanism

i. Each agency is required to submit a regulatory plan describing its most important regulatory issues and plans, and to explain how the agency’s plan relates to the President’s overall agenda.

ii. OIRA then reviews the plan and offers feedback and suggestions.

c. Section 6: “Significant Regulations”

i. There is a regulatory review process for all “significant regulations”: those regulations that meet certain criteria, including an aggregate economic impact criteria.

ii. These regulations are submitted to OIRA which reviews for compliance with EO 12866 and the President’s strategy. OIRA then sends it back to the agency with proposed revisions.

d. Section 7: Resolving Conflicts

i. Conflicts between multiple agencies, or between agencies and the President, are resolved by the President.

3. Evaluation of EO 12866
a. Arguments in Favor of Executive Oversight (via OIRA)

i. Agencies don’t see the big picture:

1. Agencies have tunnel vision, and can’t see beyond their own statutorily created goals and directives.

2. The President, on the other hand, had a national constituency, and national goals. Policy must be made consistently throughout the executive branch in support of these goals.

ii. Agencies are controlled by special interests:

1. Agencies deal repeatedly with a single regulated industry and, as a result, are overly responsive to that industry’s interests.

2. OR: Agencies can be overly responsive to the intended beneficiaries of regulation, e.g., if EPA employees are overly zealous in enforcing environmental regulations.

3. Result: Executive oversight is required to modulate agency behavior, and to produce a coherent national policy.

b. Arguments Against Executive Oversight (via OIRA)

i. Agency Expertise:

1. Congress delegated authority to the agency precisely because of its expertise.
2. OIRA does not have the same subject-matter expertise, and will only serve to politicize and muddle things up.

ii. Politicization:

1. The Congressional delegation is to the administrator of the agency, not to the President, precisely because agencies are supposed to be politically insulated.

2. Executive-approved oversight via OIRA frustrates this goal.

iii. Delay and Administrative Inefficiency:

1. If the agency is going to be able to do what it thinks is appropriate at the end of the day, then all OIRA is accomplishing is increasing the paperwork and administrative burden on the agency.

2. This delays the agencies intended actions, and prevents it from carrying out the tasks delegated to it by Congress.

3. Critique: Perhaps slowing down agency rulemaking is a good thing. This forces agencies to think more carefully and to spend a little bit more time justifying and reviewing their actions.

4. Counter: There are already plenty of administrative provisions that require this, include the requirements of, for example, notice and comment rulemaking.

iv. Excessive Focus on Easily Quantifiable Economic Costs and Benefits:

1. Just as OIRA argued that the agency’s focus was too narrow, so too is OIRA’s. 

2. It is excessively focused on narrow cost-benefit analyses, that don’t adequately consider unquantifiable costs and benefits (e.g., environmental harms).

v. Oversight at the wrong time:

1. OIRA § 6 (“significant actions”) review comes at the end of the rulemaking process, once the agency has already come to a decision and invested considerable time and resources in pursuing and defending that decision. At this point the agency has typically made up its mind, and will be resistant to more input.

2. Counter: The annual planning provisions (§ 4) are supposed to address this, although they may do so imperfectly.

4. Constitutionality of OMB/OIRA Oversight:

a. For Agencies:

i. Request for Information (EO 12866, § 4):

1. Executive agencies are required to report what they are planning to do, and why.

2. Article II, § 2 allows the president to request any information from an agency that he wants, so this is impeccable from a constitutional perspective.

ii. Presidential Recommendations to an Agency (EO 12866, § 6):
1. It is clear that OMB cannot explicitly order an agency to change its proposed rule.

2. However, the President, as head of the executive, is obviously allowed to provide input into the actions of the agency.

iii. Conflict Resolution (EO 12866, § 7): Slightly more problematic, perhaps with respect to independent commissions

b. For Independent Commissions:

i. This is a more legally delicate area than oversight of executive agencies, because independent commissions are definitionally not a part of the executive branch.

ii. Result: EO 12866 is careful not to assert OMB/OIRA authority over independent commissions, although it does subject them to the regulatory planning provisions of § 4 (but not the review provisions of § 6).

iii. (Stephenson): It’s not clear that independent commission need to be treated differently, but the issue is legally and politically delicate enough that both the Reagan and Clinton administrations steered clear of it. For analysis see notes pg. 49-50.

iii. Use and application of Regulatory Review Power:

1. Generally this power is reactive, and is utilized only after an agency acts.
2. Query: Can the President order an agency to affirmatively take a specific action?

3. Hypo #1: An executive agency

a. Facts:

i. OSHA has authority to regulate toxic workplace chemicals.

ii. The current regulation for X is 10ppm and, despite proposals to reduce this to 5ppm, OSHA is not acting.

iii. With much fanfare the President directs the OSHA administrator to begin a rule-making that will lower the limit to 5ppm.

b. Issue: Is this a constitutional use of Presidential oversight authority?

c. Discussion:

i. Unconstitutional Arguments:

1. Agency vs. Executive delegation: The statute delegates power to the administrator, not to the President. 

a. Congress could have delegated to the President, or not at all, but it chose to delegate to the agency. The President can’t override this.

b. This ignores certain important differences between administrative agencies and the executive, such as Congressional power to veto administrative official nominations, but to exert influence over the holder of the presidency.

2. Aggrandizement: 

a. Congress is intentionally making a limited delegation of power to the administrator (which is different than to the President), and the President ignores this and usurps legislative power. 

b. This impinges on Congress’s ability to delegate legislative power, insofar as the President can ignore that delegation and usurp agency authority.

3. Legislative Control:

a. Congress should maintain some control over the power it delegates.

b. This is not the same as ex post control, e.g. a legislative veto, but Congress should be able to attach certain conditions to the initial delegation of authority.

4. Agency Expertise:

a. Congress delegated to an expert agency, one that is insulated (to a degree) from political influences and will make a decision based on the best available information.

b. This should not be replaced with a decision made by Presidential authority, which explicitly injects strong national political concerns into the decision-making calculus.

ii. Constitutional Arguments:

1. Unitary Executive:

a. The President must have the power to issue this kind of instruction to an agency if he is to be able to carry out his constitutionally required (Article II) duty to “take care” that the laws are “faithfully executed.”

b. Rationale: The vesting clause puts the executive power in the President, not agencies, and the “take care” clause applies specifically to the President, and not to the executive branch at large.

2. Functionalist and Formalist Justifications for the Unitary Executive:

a. Calabresi (Formalist) Argument: [pg. 215] The Constitution mandates this form of a unitary executive. Any attempt by Congress to lodge authority in the executive branch, but to insulate that authority from Presidential control, violates the clauses (vesting and “take care”) of Article II of the Constitution.

b. Lessig, Sunstein (Functionalist) Argument: [pg. 216]

i. The Framers may not have envisioned Presidential authority to control executive agencies, but the overall purpose of the constitutional structure is to ensure a separation of powers and the effective administration of the government.
ii. Regardless of whether framers thought a unitary executive was necessary to achieve those purposes, in the modern administrative state it is certainly necessary.

3. Statutory Interpretation Argument:

a. Note: This can be a nice alternative to avoid the constitutional question raised by the unitary executive argument.

b. Generally: If a delegating statute has not expressly foreclosed Presidential direction of agency decision-making then, as a rule of statutory construction or interpretation, the presumption should be that the President is allowed to exert such control.

c. Rationale: 

i. The policy reasons supporting a unitary executive (see above) support such a presumption.

ii. There are also a number of historical indications that suggest that the President has always had a fair amount of control over agency officials, which Congress is presumably aware of when it delegates.

d. Note: This is Dean Kagan’s argument from the article on Presidential Administration [pg. 218]

4. Hypo #2: An independent commission

a. Facts: Instead of directing OSHA the President issues an order to an independent commission.

b. Issue: Constitutional?

c. Discussion:

i. Definitional Argument:

1. By their very name “independent” agencies are different form executive branch agencies.

2. Independent agencies are supposed to be independent.

ii. Statutory Argument, by analogy:

1. Independent agency heads can only be removed “for cause,” not “at will” as executive agency heads may be.

2. By analogy, the President should be able to exert less specific and direct control over an independent agency’s substantive decisions.

3. Result: 

a. Kagan’s argument, from above, that Congress intended the delegation to allow Presidential control over the agency is much harder to support in this context.

b. Thus, the statutory interpretation argument is harder to sell, and the Court would be more likely to confront the difficult constitutional question (on Unitarianism) in the case of an independent commission.

5. Application in Practice:

a. As with the legislative veto, something that may be technically unconstitutional may be frequently used in practice.

b. Sometimes there may be agencies that are technically executive agencies, but that are largely beyond the President’s direct control, while other allegedly independent agencies are highly agreeable to Presidential suggestions.

II. Administrative Decision-Making Procedures under the APA

1. General Overview of the APA:

a. “Quasi-constitutional”
i. The statute is frequently described as “quasi-constitutional,” since it lays down the basic structure and governing legal rules for an important category (arguably the “fourth branch”) of government institutions.

ii. The APA, like the Constitution, contains broad, open-ended provisions that have been provided substantive content through subsequent judicial interpretations. The APA in practice is very different from what you might expect if you just looked at the text.

b. Importance of Procedural Requirements:

i. The procedural requirements of the APA, along with other organic statutes (see below), are frequently used as a justification for the delegation of power to administrative agencies.

ii. Rationale: These procedures mitigate concerns over unconstrained agency power, even when the substantive “intelligible principle” governing the scope and/or breadth of that delegation seems vague and expansive.

c. Other sources of administrative procedure, in addition to the APA:

i. Constitution: Due Process imposes a procedural floor on administrative agencies, but in many cases the APA extends the procedural requirements well beyond this.

ii. Statutory Law: 

1. While the APA presumptively applies to agency actions, Congress can alter this by way of the organic statute that specifically delegates power to an administrative agency. Congress can strengthen procedural requirements, or weaken them (compared to APA, but only down to the Due Process floor). 

2. For example, Congress can allow “hybrid rulemaking,” which is in between formal and informal rulemaking, and not provided for in the APA.

iii. Agency’s Own Regulations:

1. Agencies frequently promulgate rules and regulations that govern their own decision-making.

2. These frequently add additional procedure requirements above and beyond those imposed by Due Process, the APA, or the organic statute.

3. Rationale for Additional Procedures:

a. Why would agencies voluntarily adopt additional procedures beyond those required by Congress, the Constitution, and (possibly) the Executive and Judiciary branches?

b. Efficiency: Extra procedure might help produce good, thorough decisions that are less likely to be remanded and/or reversed upon judicial review, a result that imposes a huge additional cost on agencies.

iv. Courts:

1. It is a disputed question whether Federal courts can introduce extra procedural requirements for administrative agencies.

2. The short answer, based on the holding of Vermont Yankee, is that courts cannot impose procedural requirements as a matter of Federal common law.

3. The longer answer, based on practical experience, is that courts consistently find ways to increase the procedural requirements for administrative agencies.

v. Executive Orders:

1. These can suggest certain agency procedures, e.g., through the OMB/OIRA consultation process.

2. Whether or not they can actually mandate additional procedures is a question that is discussed in the previous section, concerning the ability of the President to direct the actions of administrative agencies.

3. The likely answer is that this would be allowed with respect to executive branch agencies, but might be problematic with respect to independent agencies.

d. Rulemaking vs. Adjudication, Overview:

i. Rulemaking: 
1. Characterized by a higher degree of generality, and is directed toward future events. Rulemaking generally occurs in advance of adjudication.

2. Rulemaking – presuming that it is done in compliance with procedural requirements and according to validly delegated authority – is binding law on everyone.

ii. Adjudication: 
1. Characterized by a focus on an individual dispute between specific and discrete groups of affected individuals. 
a. In most instances it looks to the past, and applies existing agency rules and regulations to a specific set of facts. 

b. Also note: licensing decisions are adjudications, because they apply to specific circumstances and parties.

2. Adjudications, though they may announce general principles, are technically binding positive law only on the parties to the adjudication.

iii. Note: These distinctions are not perfect ones. There are rulemakings that look a lot like an individual adjudication, and there are adjudications that look a lot like general rulemakings.

e. Structural Overview of the APA: [pg. 1321 et. seq.]

i. Formal Rulemaking:

1. Statutory Provisions:

a. § 553 [pg. 1336]:

b. § 556 and § 557 (Trial-Type Procedures):

ii. Informal (“Notice and Comment”) Rulemaking:

1. Statutory Provision: § 553:
2. Basic Requirements:

a. Notice

b. Opportunity for Comment

c. Concise Statement of Basis and Purpose

iii. Formal Adjudication:

1. Statutory Provisions:

a. § 554:

b. § 556 and § 557 [same as for formal rulemaking, see above]

iv. Informal Adjudication:

1. Statutory Provision: § 555: 

2. Note: The APA says little explicitly about informal adjudication. There are some requirements, such as § 555, which seem to be catch-all categories, but there is little that is specifically applicable to forma adjudication.

v. Definitions: § 551 [pg. 1321-23; 252] 
1. Rulemaking:
a. Rulemaking: § 551(5) “means agency process for formulating, amending, or repealing a rule.”
b. Rule: § 551(4) – “means the whole or a part of an agency statement of general or particular applicability and future effect designed to implement, interpret, or prescribe law or policy…”
2. Adjudication:
a. Adjudication: § 551(7): “means agency process for the formulation of an order”
b. Order § 551(6): “means the whole or a part of a final disposition, whether affirmative, negative, injunctive, or declaratory in form, of an agency in a matter other than rule making but including licensing”
3. Analysis of Definitions: [see notes pg. 55] 
a. There is a lot of analysis here (see notes), but the important thing to be gleaned from these definitions is that the line between rulemaking and adjudication, at least as presented in the APA, is fuzzier than the intuitive distinctions drawn above.
b. (Stephenson): In practice there is an “I know it when I see it” distinction between rulemaking and adjudication. Not that much turns on the specific definitions, and there is an implicit understanding that the definitions are largely unsatisfactory, and that courts will not consider themselves fully bound by them.
2. Rulemaking in Detail:
a. Incentives to Pursue Formal vs. Informal Rulemaking

i. Agencies likely prefer informal rulemaking, as it is much less time- and resource-consuming (see e.g., Peanut Butter example, notes pg. 56).

ii. Regulated parties are less predictable.

1. Depending on the party, and the perceived outcome of the rulemaking, they might prefer formal rulemaking to produce more information, hold up the regulatory process, etc.

2. (Stephenson): typically regulated industries prefer formal rulemaking, but this isn’t always the case. It is a complicated calculation for them.

b. The Procedural Requirements:
i. Statutory Test: § 553(c): Formal rulemaking is required “[w]hen rules are required by statute to be made on the record after opportunity for agency hearing”; otherwise an agency is free to engage in informal rulemaking.
ii. U.S. v. Fla. East Coast Rwy. (1973) [pg. 487]
1. Facts:

a. ICC established by regulation “incentive” rates to encourage railroads to send empty freight cars back to their owners, to help address the concern that empty cars at the end of the line were not being returned and were creating artificial shortages. 

b. The ICC was supposed to provide these rates “after hearing,” and assumed that this required it to proceed with formal RM proceedings to introduce the rates.

c. It was getting ready to do so until Congress became impatient and berated the agency for taking so long. In response, ICC speeds up the process and introduces rates without hearings.

2. History:

a. A number of railroads sue.

b. District Court holds that the ICC acted unlawfully by not using formal RM; considered this mandatory on the basis of the APA requirements and the “after hearing” language in the organic ICC statute.

3. Hold: The formal rulemaking requirement was not triggered by the “after hearing” language. The precise language – “on the record after opportunity for agency hearing” – must be used to trigger the formal RM requirement.

4. Analysis:

a. Formalistic Statutory Interpretation:

i. The APA says that formal RM is required only when the organic statute requires that rulemaking be done “on the record after opportunity for agency hearing.”

ii. This is not the same as “after hearing” and, hence, the requirement was not triggered.

iii. Critique: This is an overly formalistic reading of the statute. Gives talismanic authority to the triggering language of the APA. 
1. Any plain and reasonable understanding of the APA would require formal RM in this situation.

2. Even the ICC, before Congress intervened, believed that formal RM was required.

b. Rehnquist Response to Formalism Complaint:

i. Generally: 
1. Formal rulemaking is a significant requirement for an agency. Agencies will not be required to engage this unless it is indisputably clear that Congress intended to invoke this requirement.

2. And the best way to obtain such clarity is to require Congress to use the exact language from the APA.

ii. Agency Certainty: This has the benefit of informing agencies when they will and will not be required to use formal RM, and will remove the possibility of defensive (and possibly wasteful) formal RM proceedings.

iii. Congressional Ability: If it wants to, Congress knows how to trigger formal rulemaking provisions. It has used the exact APA language in other statutes, so it is clearly capable of invoking the formal RM requirements.

c. Notes on Specific Language:

i. It is not clear whether there is an exact literal requirement, or whether Congress just needs to be very, very clear on the matter.

ii. For instance, if Congress said that rulemaking “must be performed under §§ 556 and 557 of the APA,” would that be sufficient? What if Congress used “on the record” language, but not “after hearing” language; is that sufficient?

5. Dissent (Douglas):

a. Douglas doesn’t agree with the basic proposition that you can proceeding with informal rulemaking when there is “after hearing” language in the organic statute.

b. Douglas places weight on the fact that this looks like adjudication, and that the ICC itself believed a hearing was required.

c. Query: Should the ICC’s interpretation even matter? 

i. Note: we will come back to this in more detail later on, in judicial review of agency statutory interpretations. [For more, see notes pg. 57]

ii. Important to note that while the ICC’s interpretation of the Interstate Commerce Act may be accorded some deference, its interpretation of the APA is not going to be accorded deference (no special expertise).

d. Result: 

i. Whether the ICC’s interpretation matters depends on what the crucial statutory language is: is it the language of the APA or of the ICA?

ii. And this, in turn, might depend on the order of passage: which statute was passed first? This will likely affect the analysis of Congressional intent.

iii. Result after Fla. East Coast Rwy:

1. There isn’t much left to the formal rulemaking category after this case.

2. While it is still possible to invoke the formal RM requirements of the APA, Congress must (likely) use the explicit language of § 553(c) in order to trigger this.

3. The result is that formal RM is exceedingly rare, and agencies mostly engage in informal notice and comment rulemaking (“informal RM”) instead.

iv. Vermont Yankee v. NRDC (1978) [pg. 498]
1. Facts:

a. Adjudication: The case starts with the review of a licensing application for a nuclear facility operating permit. There are questions about the environmental consequences of the uranium fuel cycle so…
b. Rulemaking: The Atomic Energy Commission (later the Nuclear Regulatory Commission) separates out this issue – since it realizes it will come up in every adjudication – and proposes to issue a general rule regarding the environmental impact of the uranium fuel cycle. 

c. Commission carries out the rulemaking and concludes that the impact of the uranium fuel cycle is negligible. It then returns to the adjudication (license application) and approves the permit, using the newly minted rule.

d. NRDC objects to procedural inadequacies in the formulation of the rule.

i. Only informal rulemaking (§ 553) is required, and the AEC clearly went above and beyond the APA procedural requirements for informal RM.

ii. However, although they took some oral testimony, they did not allow cross-examination, which NRDC thinks should have been required.

2. History:

a. D.C. Circuit opinions are extremely unclear, even to the Supreme Court.

b. The Court thinks that the best reading of the D.C. opinions is that the Circuit Court found procedural inadequacies in the AEC’s RM: more procedure was required than simply that which is outlined in § 553 of the APA.

3. Issue: Can a court conclude that an agency, despite compliance with the APA and the procedural requirements of the organic statute, is required to utilize additional (judicially imposed) procedural safeguards?

4. Hold (Rehnquist, for a unanimous court): No. The judiciary can enforce procedural floors, but it cannot establish new procedural ceilings for agency rulemaking.
a. Note: At root, the central holding of Vermont Yankee is that there is no Federal common law of administrative procedure. This is something like an administrative law variant of Eerie.

b. Result: Vermont Yankee is a watershed case for the restriction of judicial imposition of administrative procedure, but courts have since interpreted the APA in expansive ways to get around this limitation (see discussion of Arbitrary and Capricious in this section, below).

5. Analysis:

a. Arguments in favor of additional procedural requirements:

i. Important Factual Issues:

1. The particular proceeding involves exceedingly complex and important factual issues, e.g., the environmental impact of nuclear fuel production and disposal.

2. In such important issues it is imperative that there are fact-finding procedures in place that produce the greatest accuracy possible, and ensure the public health and safety.

3. Result: The specific factual context requires additional procedures beyond what the APA mandates (e.g., cross-examination, full opportunity to comment).

a. Congress has demonstrated a willingness to extend procedural requirements beyond the APA, so it is clear that it does not represent a ceiling.

b. APA is a one-size-fits-all statute, and there might be good reasons why it should be modified for particular contextual settings.

4. Critique: It may be true that the APA procedural requirements should be enhanced in certain settings, but why should this be the responsibility of the Court, and not Congress?

5. Critique (me): If there is any place for the context-specific additional procedural requirements, isn’t it in the organic statute that informs the APA in the particular case (e.g., NEPA).

ii. Case History:

1. Had the APA not paused the licensing proceedings to make a general rule on the uranium fuel cycle, the same issue would have been examined in the context of a formal adjudicative hearing (under § 556 and § 557). That hearing would have almost certainly had to include, for instance, cross-examination.

2. Result: The agency should not be able to bypass certain procedural safeguards by issuing an informal RM.

3. Critique: Does this argument prove too much – that all informal RM would thus be subject to the “end run around adjudication” complaint?

iii. Judicial Review:

1. APA Provisions: Courts must “hold unlawful and set aside agency actions, findings, and conclusions found to be –”

a. § 706(A): “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law;”

b. § 706(D): “without observance of procedure required by law;”

2. Argument: “Arbitrary and Capricious”
a. Generally: The failure to use additional procedures – especially certain fact-adducing procedures – resulted in an incomplete record that made it impossible for a reviewing court to determine whether the decision made by the agency was A&C.

i. The court must have a sufficient record to make an A&C determination. If this doesn’t exist, then the court should be able to remand.

ii. Rationale: If courts could not remand for further procedural development, the agency would have a perverse incentive to restrict the record, limit procedure to the minimum allowed, and keep the court in the dark.

b. Result: 

i. A court cannot specify certain procedures, but it can require a minimum quantum of information in order to evaluate a RM under an A&C challenge. 

ii. Unlike a Federal common law of administrative procedure, this solution allows courts to ask for more procedure, but not to specify the exact nature of that procedure.

c. Notes:

i.  Although the Supreme Court does not think that this is what the D.C. Circuit actually held, the opinion is unclear and it might well have been a motivating rationale.

ii. Courts in post-Vermont Yankee times have often attempted to resort to this strategy. 

In Vermont Yankee the Supreme Court seemed to suggest that this sort of approach – remand for more information without specifying the exact procedure to follow – might be OK.

However, on remand the D.C. Circuit tried to do exactly this – send the case back to the AEC for more information – but the Supreme Court rejected this per curiam.
d. Critique: 
i. Not supported by the APA: Nothing in the statute discusses the “quantum of information” in the record that is sufficient for the court to review for A&C rulemaking.

ii. This argument proves too much. If the agency complies with § 553 then how can a court require it to do more to comply with § 706? Once this door is open, can’t a court always require an agency to “do more”?

iii. How much information is enough: What is to prevent a court from saying, in any given case, that it lacks enough information to evaluate the A&C challenge?

e. Counter-Response: There is always appellate review (e.g., to the Supreme Court) to bring lower courts into line. Building a judicial body of work will give some rigidity and guidelines to agencies regarding the amount of procedure that they must provide, and to courts regarding the amount of procedure that they can reasonably request in order to make an A&C determination.

3. Argument: “Procedure Required by Law”
a. This language is open-ended enough that, in theory, it might include a Federal Common Law of administrative procedure.

b. Critique: § 553 is the operative law. The court can’t simply point to a vague “common law” and imbue it with whatever meaning (i.e., procedural requirements) that it wants to.

c. Counter: If Congress meant only the APA procedureal requirements to apply it wouldn’t have included § 706(D).

d. Re-Counter: There can be other law (e.g., statutory law or an agency’s own regulations) that fall within the meaning of §706(D). So excluding any sort of Federal common law of administrative procedure from this section does not render it nugatory.

b. Arguments against additional procedural requirements:

i. No Federal Common Law of administrative procedure:

1. There is not supposed to be Federal common law in this area. Congress has spoken to this issue (with the APA), and thereby precluded additional Federal common law. Preemption.
2. Critique: There are powerful policy arguments (functionalist arguments, see above) in favor of developing this common law.

3. Note: This is the central holding of Vermont Yankee, an administrative law variant of Eerie.

ii. Over-use of Procedure
1. Mandatory additional procedure imposed by the judiciary is slowing down the administrative rulemaking process. 

a. This is already a lengthy and complex process, and if the courts can require more procedure whenever they want the agency will be forced to engage in defense procedural rulemaking, to avoid being overruled.

b. This, in turn, will strain agency (and judicial) resources.

2. This is the administrative equivalent of creating an incentive to practice defensive medicine: since an agency never knows what constitutes enough procedure, it will provide an inefficient (wasteful) amount of procedure to avoid being overruled.

3. note: this is a clear functionalist critique.

iii. Agency Expertise Determines Necessary Procedures:

1. The agency is the expert on this topic, and has the freedom and authority to add additional procedure if the context warrants it. Indeed, the AEC did require additional procedural compliance in this case.

2. Critique: Monitoring the Agency
a. How are courts, or Congress or the public, to know that the agency can be trusted to determine what the adequate level of procedure is?

b. In this instance (the argument goes) the agency did not go far enough in requiring additional procedure, so the court was forced to step in.

iv. Courts Enforce the Procedural Floor, not the Ceiling:

1. Courts are charged with enforcing the APA floor, but it is not part of the judicial role to mandate procedure over and above that.

2. Rationale: If agencies cannot be trusted to set the appropriate level of procedure, neither can courts (concern about judicial abuse). The setting of additional procedural requirements beyond the APA should fall to Congress.

3. note that this is Rehnquist’s response, particularly to the concerns about not trusting agencies to set the appropriate amount of procedure (above).

c. Notice & Comment, Generally:
i. Rationale behind the N&C requirement:

1. Information seeking: solicits information from interested parties (regulated parties, affected community) about the rule itself, including information on problems, proposed improvements, unanticipated consequences, etc.

2. Prepare for change: Provides an opportunity for those affected by the rule to prepare for its instantiation, which smoothes the transition.

3. Agency accountability: Forces the agency to justify their decision (to politicians and to the public), and creates a reviewable record for later agency review.

4. Political participation: Similar to the accountability rationale, it provides an opportunity for political influence and mobilization, to sway the agency’s opinion before issuance of a final rule

a. Critique: 
i. This also creates an opportunity to politicize, to obfuscate, and to generally prevent agencies from using their expertise to do their jobs apolitically.

ii. This can also promote agency dishonesty if an agency is forced to give politically acceptable reasons for its policy. This encourages agency rationalization, rather than an honest accounting of decision-making.

b. Benefit: 

i. public participation through N&C serves as an agency fire alarm. Allows interested parties to pull the alarm when something is awry at the agency level, and then encourage the public and Congress to get involved and work to change the agency’s proposed rulemaking.

ii. This might be better, on the whole, than asking Congress (or agencies themselves) to engage in full-time affirmative policing actions.

c. Evaluation: (me) Whether this is a good or a bad element of the N&C process depends on whether or not you believe that agencies are politicized to start with. 

i. If you think they are, then this is probably good because it shines a brighter public light on that fact, and this can act as a disinfectant. Improves democratic accountability, which helps address delegation concerns.
ii. If you think that they are not, then this might be a bad thing, for the reasons listed.

ii. Change Between Final and Proposed Informal Rulemaking:

1. Note that a number of the rationales for N&C (above) presuppose the possibility that the final rule will be different from the proposed rule.

2. Analysis:

a. So, a changed final rule might be an indication that the N&C process is working as intended. 

i. After all, if the final rule never differed from the proposed rule, several of the stated rationales would be meaningless.

ii. If the rule didn’t change then the worry would be that N&C was just an empty procedural requirement, not a substantively useful one.

b. But the lack of a change between proposed and final rules could mean that the initial rule development process is working well. That the agency is successfully employing its technical expertise and drafting good rules.

i. There might also be something of an informal N&C period, where the agency is engaging in informal consultations to help iron out difficult questions, before actually release a proposed rule.

ii. Note: in reality this is what goes on. Much of the development of a rule takes place prior to N&C, and the official N&C proceedings are a stylized and ritualistic portrayal of a reality that takes place beforehand.

c. And inflexibility could be a good thing. If the agency isn’t changing too much in response to the comments of special interests, it might indicate that the agency is relatively free from control.

i. Frequent changing might leads to doubts about the agency’s independence.

ii. Critique: If most of the actual N&C happens prior to the official process, does this lack of change indicate anything about agency capture? Perhaps it should just lead us to worry that the agencies are still beholden to special interests, but that the influence is being exercised in a non-visible manner.

3. General Tension:

a. Notice & Comment is desirable because it provides agencies a chance to solicit information, respond to feedback, and defend their decision.

b. However, if agencies are actually utilizing the N&C machinery, then how are affected parties provided all the benefits of N&C after the agency changes its rule, without requiring an endless N&C cycle?

iii. Overarching Query: Consistency with Vermont Yankee?

1. The basic question is how, if at all, are the courts’ expanding reading of the “notice,” “comment,” and “concise statement of basis and purpose” compatible with the holding in Vermont Yankee that forbids the judicial imposition of additional rulemaking procedure?

2. Examples: 

a. In Chocolate Manufacturers indicates that the actual “notice” requirement is more than that which is required under § 553. For instance, although not in the APA, the court holds that changing a final rule from a proposed rule requires that the final rule be a “logical outgrowth” of the proposed rule, otherwise N&C must be revisited. While there are clearly good reasons for this holding, how is it squared with Vermont Yankee?

b. In Nova Scotia, should the court be allowed to add the (arguably) additional procedure of requiring the FDA to respond in more detail to the comments it received?

i. Inconsistent with Vermont Yankee: Said that courts can’t add additional procedures; this is what the 2nd Circuit did here.

ii. Consistent with Vermont Yankee: Nova Scotia didn’t add any procedural requirements. The requirements the court elucidated are all hooked into § 553 and § 706, and the court is merely interpreting the statute.

3. In fact: Vermont Yankee doesn’t seem to have displaced the approach employed by courts in these cases (see below).

iv. General Expansion of Informal (Notice & Comment) Rulemaking:

1. There are two types of rulemaking available to agencies under the APA: formal and informal rulemaking.

2. Expansion of Informal Rulemaking:

a. In Fla. East Coast Rwy. the Supreme Court, concerned about over-application of procedure in agency decision-making, severely limited the circumstances in which formal rulemaking is required. 

b. Problem: this paves the way for significant policy decisions to be made in a (relatively) informal setting.

3. Expansion of Informal Rulemaking Procedural Requirements:

a. The Courts responded to Fla. East Coast Rwy. by attempting to ratchet up the degree of procedure required in informal rulemaking.

b. This was first tried as a matter of judicial-imposed procedure (Federal common law of administrative procedure) in Vermont Yankee, but the Supreme Court struck it down.

c. The response by courts has been to gradually expand the meaning of the APA provisions, and so to read more and more procedural requirements into the actual text of the APA itself.

i. Examples:
1. Statement of basis and purpose must respond to all significant comments (Nova Scotia, Tankers).

2. Agency must provide “adequate” notice and “meaningful” opportunity to comment (Chocolate Mfrs., NRDC, Nova Scotia).

d. Result: Informal rulemaking has become much more formal than the original APA drafters likely envisioned. It has become more proceduralized.

4. Consequences for the agency: Move toward still less formal policy-making
a. Rather than use informal rulemaking (§ 553), agencies have an incentive to pursue policy-making strategies that require less procedural compliance, and thus carry a lower cost.

b. Possible Alternatives:

i. Policy Statements or other informal guidance.

ii. Informal negotiations with regulated parties (bargaining).

iii. Policy-making through adjudication
iv. Do nothing: refrain from rulemaking.

d. Notice & Comment:

i. Statutory Provisions: 

1. § 553(b)(3) 
a. requires that agencies provide notice of “either the terms and substance of the proposed rule, or a description of the subjects and issues involved.”

b. On its face this seems like a highly general rule that can be satisfied rather easily; but courts typically construe the notice requirement much more rigidly. Generally speaking, it is closely linked to an opportunity to comment.

2. § 553(c) requires that “after notice required by this section, the agency shall give interested persons an opportunity to participate in the rule making through submission of written data, views, or arguments with or without opportunity for oral presentation.”

ii. Chocolate Mfrs. V. Block (4th Cir. 1985) [supplement]

1. Facts:

a. [overview: see notes pg. 64]

b. In a 1979 final rulemaking the Department of Agriculture removed chocolate milk from a list of approved foods for the WIC program. The proposed rulemaking had made no mention of removing chocolate milk, and the previous list of approved foods (from 1975) had included it.

i. Chocolate milk was removed because of comments from WIC administrators that were submitted during the N&C period.

ii. The Chocolate Manufacturers Association, which didn’t participate in the N&C process at all, sues and raises a procedural objection.

2. Issue: Did the Dept. of Agriculture satisfy the notice and comment requirements of APA § 553?
3. Hold: No. The Dept. did not provide adequate notice because the final rule was not a “logical outgrowth” of the proposed rule.
4. Analysis:

a. Notice
i. The chocolate manufacturers did not have notice because the Federal Register notice, although it indicated general concerns about nutrition and sugar content, said nothing specifically about chocolate milk.

ii. And chocolate milk had been previously approved, so there was little reason for the CMA to be on notice that the status of chocolate milk might change.
b. Query: When must notice be provided?

i. Clearly an agency cannot be expected to issue a new proposed rule any time any part of the rule is changed.

ii. Alternative Test: “Logical Outgrowth”

1. An agency can change its final rule from the proposed rule, but in order to avoid a second N&C cycle the final rule must be a “logical outgrowth” and “in character with the original scheme.”

2. Note: Not entirely clear whether this is a combination of two prior lines of argument, or whether those two tests are the same. There doesn’t seem to be a meaningful difference between the two requirements.

iii. Query: Was this rule change a “logical outgrowth”?

1. Dept. of Ag.: The proposed rule was clearly concerned about sugar and fat content. Chocolate is full of sugar and fat, so the removal of chocolate milk from the approved list should not have surprised the CMA.

2. CMA: 

a. General Inference:

i. Chocolate milk was expressly listed on the approved list. While there was a long discussion of specific foods that concerned the Department (e.g., juice and cereal), chocolate milk was never discussed. 
ii. This should have (and did) produce a strong inference that chocolate was not even being considered for removal from the approved list.

b. Policy Argument: Don’t want to create an incentive to provide “defensive comments” anytime there is the remotest possibility that an agency might be considering a regulation that is relevant to your interests. This would simply swamp the regulating agency, and dilute the value of the N&C process.

c. Hypo [see notes pg. 65]

i. Facts: Assume that the agency had not specifically discussed eliminating any particular foods (e.g., cereal or juice) from the approved list.

ii. Issue: Would the notice requirement be satisfied in this case?

iii. Analysis:

1. Argument in favor: 

a. The CMA inference that chocolate milk would not be regulated is weaker here. 

b. If all that the proposed rule discussed was removal of foods that were high in sugar and fat content, then the CMA might have had good reason to anticipate regulation and to comment accordingly.

2. Critique:

a. This creates a terrible incentive for agencies to be more vague, and to “propose mush.”

b. Problems: 

i. If an agency can avoid violating the notice requirement by providing less specific information in its proposed rulemaking then it will do so. Not only does this reduce the probability that the agency rulemaking will be successfully challenged on review, it also reduces their administrative burden.

ii. This results in comments that are correspondingly more vague and less useful, and provides the regulated community with less guidance overall.

3. Counter: 

a. The department should not be penalized – with a heavier notice burden – for being more specific (about juice and cereal).

b. Counter: 

i. It is important that regulated parties aren’t blindsided by a regulation where they did not have notice and an opportunity to comment.

ii. If an agency by providing specific examples means those only as representative illustrations then it can say so explicitly. Here, the Department could have said that cereal and juice are examples of what will be regulated, and thereby invited similarly situated food interests to comment as well. 

d. BASF v. Costle (1st Cir. 1979)

i. Note: [case cited in Chocolate Mfrs. and distinguished by the 4th Cir.]

ii. Facts:

1. EPA had proposed a regulation governing the discharge of pesticides into the water. EPA originally suggested dividing the pesticide industry into three large categories, and regulating each category in a specific way.

2. After receiving comments form the industry that suggested EPA needed more than three divisions, the EPA responded by removing all of the divisions and regulating uniformly (much to the industry’s surprise).

iii. Held: The industry had a “fair opportunity” to present its views.

1. The content of the objections and comments would not have been different if the EPA had originally proposed just a single standard of regulation: the industry still would have argued for more sub-categories.

2. Critique: (me) the initial framing of the rule likely changed, perhaps drastically, the comments and arguments that the EPA received. If (as the functionalist critique suggests) we want to limit the number of speculative comments that the agency receives and must evaluate, then the industry should have an opportunity to respond to the changed rule.

iv. Distinguished by Chocolate Manufacturers:

1. In both cases the final rule has a position that is different from that in the proposed rule.

2. (me) It seems like the key difference is that the pesticide industry had an opportunity to comment at all (knew something was changing), while the CMA never commented.

3. Argument: In BASF the final rule that emerged was a “logical outgrowth” of the proposed rule. It was foreseeable that EPA might respond to industry’s claims that the categories were not properly drawn by just refusing to draw categories.

4. Critique: 
a. This is a relatively vague notion. In the end it looks like it comes down to whether a court feels as if there was ex ante notice (i.e., that the change between the proposed and final rule was foreseeable to the party in question).

b. “…we do not feel that CMA was fairly treated or that the administrative rulemaking process was well served by the drastic alteration of the rule without an opportunity for CMA to be heard.” (supp).

e. Query: Suppose nothing that CMA could have said, even if they had been allowed to comment, would have changed the Department’s mind about removing chocolate milk from the list?

i. Notice is still important. 

1. Actual notice allows the CMA to prepare for the impending regulation, which might save huge economic losses as compared to the regulation being unveiled abruptly.

2. Also provides an opportunity for CMA to bring to bear public or political pressure in an attempt to change the outcome.

ii. Both of these rationales are important to the N&C process, even if the agency itself would not have been affected by CMA’s comments.
iii. NRDC v. EPA (9th Cir. 2002) [pg. 519]
1. Facts:
a. Alaskan timber is taken on rafts called LTFs, and debris falls into the water. The EPA has classified this as a pollutant for which timber companies need an NPDES permit.
b. Alaska sets water quality standards which are approved by the EPA. In order to issue an NPDES permit Alaska must certify the permitted activity will meet its own water quality standards.

c. Originally LTFs were grandfathered into the CWA but in 1985 EPA decided to regulate, which would require the issuance of new NPDES permits. Engages in informal rulemaking.
i. Alaska Department of Environmental Conservation (ADEC) publishes two drafts of the new rule, which specifies that a one acre, 4” deep zone of LTFs was allowed.

ii. The final draft, provided only to the EPA and not circulated to the public, imposed no size limitation on the zone, but had more stringent enforcement provisions.

iii. EPA then issued two general permits under this new rule.

2. Hold: Because EPA changed the final rule, the N&C period for the NPDES permit was inadequate under the APA. 
3. Analysis:

a. Under the APA, EPA must provide for public N&C before issuing NPDES permits. While the final rule need not be identical, it must be a “logical outgrowth” of the proposed rule (or, in this case, proposed permit).

b. The test: Could the parties have reasonably anticipated the final rule?

c. Result: The court finds that N&C were inadequate. EPA had led parties to believe that the zone would be limited to one acre, and subsequently expanded it without providing N&C. Because this change is substantive, it violates the APA.

e. Opportunity to Comment (again); Statement of Basis & Purpose:
i. Statutory Provision: § 553(c): “After consideration of the relevant matter presented, the agency shall incorporate in the rules adopted a concise general statement of their basis and purpose.”
ii. General Application of § 553 (Basis and Purpose):

1. In practice, the statement following the final rule typically answers the significant (and non-repetitive) comments, although it is not always clear what qualifies here.

2. Legal basis: arises out of the conjunction of § 553 and § 706 – both the “concise basis” and the need to show that what the agency did was not “arbitrary and capricious.” The interaction between the two more or less requires the agency to respond to all significant comments. 

3. End result: 
a. Interested parties have a strong incentive to submit comments, and to submit lots of comments.

b. Thus, the concise statement of basis and purpose is often hundreds or even thousands of pages long; which was probably not the result intended by Congress when it passed the APA.

iii. U.S. v. Nova Scotia Food Products Corp. (2nd Cir. 1977) [pg. 524]
1. Facts:

a. This is the food poisoning (botulism) case. In the 60s the FDA was concerned about food poisoning from smoked fish.

b. The FDA proposed a rule that said that smoked or salted fish will be considered “adulterated” (FDCA makes it illegal to sell “adulterated” food) unless the fish is first cooked for 30 min at 180 degrees Fahrenheit.

i. Provides notice of the proposed rule, and receives comments; including from Nova Scotia.

ii. However, it does not respond to all of the comments, although it did respond to some and did modify its rule in certain particulars (e.g., added an alternate cooking temperature if the water was saltier).

c. Comments Received:

i. Proposed Alternative: Among the proposed alternatives was one by the Department of the Interior, which suggested a species-by-species rule, as opposed to the FDA’s general rule.

1. Rationale: Different species of fish pose different safety issues, and present different feasibility issues.

2. The commenters ask for more refinement (a typical request), and point out that the FDA does have a special rule for one species (chub), so the FDA should provide a species-by-species determination for all species.

ii. Commercial Feasibility: Comments also suggest that the rule is not feasible, and that it will destroy the smoked whitefish industry if the fish is required to be cooked at the T-T-S levels the FDA proposes.

d. Final Rule: FDA clearly ignored some of these comments, and said it was confident that the T-T-S levels it set would be safe for all fish, and that it was going to err on the side of caution.
2. History:

a. FDA sues to enforce the T-T-S rule six years after it is promulgated.

b. Nova Scotia concedes that it is not in compliance, but challenges the validity of the rule 

c. Note on Challenges: 

i. This case represents a challenge in an enforcement proceeding, and not a facial challenge.

ii. Note that the APA does not contain any statute of limitations on challenges to administrative agency rulemakings. If there is no SOL in the organic statute, then a regulated party may wait until enforcement (if it wants, and it may not) before challenging the regulation.

3. Hold: The FDA’s rule is invalid, and cannot be enforced.

4. Analysis: Failure to Disclose Scientific Evidence:

a. FDA failed to release a number of scientific studies to interested parties for criticism and comment.

b. Query: There is no specific requirement in § 553 that requires an agency to disclose the scientific basis for its rulemaking, so why is the FDA legally obligated to disclose here?

c. Meaningful Notice & Comment:

i. Failure to disclose deprived interested parties from a meaningful opportunity at N&C. Without the studies, the parties can’t effectively comment.

ii. “…Such is the stuff of scientific debate. To suppress meaningful comment by failure to disclose the basic data relied upon is akin to rejecting comment altogether” (530, emphasis added).

d. Counter (FDA):

i. The FDA rule was based on general scientific information. If industry groups want more specificity, they can provide it themselves.

ii. The opportunity to submit N&C does not imply a right to go line-by-line and rebut every piece of evidence in the agency’s rationale.

e. Re-Counter:

i. There is no “general science” here. The FDA relied on specific studies of bacterial disease in smoked fish, and these cannot be challenged without access to the studies.
ii. FDA: Nobody disputes that the temperature that we picked is safe. If industry thinks there is a safer temperature then it should provide its own studies.

iii. Rebuttal: Why did FDA choose this temperature and not some other, lower tempterature? Or 1,000 degrees? Clearly they had some reason, and this is what needs to be examined and challenged.

f. Arbitrary and Capricious:

i. Hook the requirement for disclosure of scientific studies into the APA using the A&C clause of § 706.

1. It is not possible to determine whether or not the agency acted arbitrarily and capriciously if it fails to disclose the basis for its rulemaking.

2. Note: relate this to the discussion in Vermont Yankee (above).
ii. Policy Argument (me): The onus should be on the FDA to justify its shift from the status quo ante. It cannot be enough for there to be some problem, followed by an arbitrary agency rulemaking.

g. Desire for Good Science (me): The agency should disclose the studies because you want the agency to get the right rule. The scientific method requires criticism and challenge (See Mill and Feyerabend).

5. Hypo:

a. Facts: FDA aims to adopt some rule but isn’t sure what one at the time of the proposed rule. Industry groups then submit the same studies that the FDA actually used, and the FDA then adopts the exact same rule that was adopted in the actual case.

b. Query: Different result?

c. Analysis:

i. (me) No. The FDA should issue another proposed rule to provide others (non-study submitters) the ability to evaluate and challenge the study. Otherwise N&C has only been provided to one commenter. At the end of the day there was no opportunity for meaningful N&C. 

ii. Counter: Doesn’t this just result in an unbroken N&C cycle, where every time the agency accepts new information or data it needs to reopen for N&C?

iii. Re-Counter (me): The unbroken N&C cycle is a red herring. There can clearly be a de minimus exception that will break this cycle clearly.

d. Central Tension: Where do you draw the line between closing off N&C so that rules can be promulgated, and allowing every interested party a meaningful opportunity for N&C?

6. Analysis: Inadequate Concise Statement of Basis and Purpose
a. Argument is that the FDA failed to respond adequately to particular comments

i. Species-by-species proposal

ii. Economic feasibility of the proposed rule

b. Procedural requirement, not a substantive one:

i. The FDA could have easily chosen not to adopt a species-by-species rule, or even to destroy the Smoked Whitefish industry.

ii. But the court holds that it must explain itself in light of the substantial comments it received.
c. Rationale: Why must the agency provide an explanation?

i. Agency Accountability: Agencies are not as politically accountable as legislatures, so we want to hold them accountable by requiring explanations and justifications for their actions, which can then be reviewed in public and judicial courts.

ii. Rationalist Process: We want agencies to be more reasoned in their rulemaking, and the concise statement of basis and purpose is supposed to encourage this.

d. Counter: Some explanation provided.

i. Any response?

1. FDA did provide some response to the comments: they said that the standard they proposed was known to be safe, and that it was important to act without delay.

2. Critique: This is not responsive to the comments. The safe “statement” could have been provided irrespective of what the comments actually said.

ii. Line-by-line response:

1. Although the FDA’s explanation must be responsive, it does not need to provide a line-by-line rebuttal of the received comments.

a. Policy Argument: there are efficiency concerns arguing against requiring the agency to respond in detail to every comment.

b. Statutory Argument: § 553 doesn’t require an agency to respond to every comment.

2. FDA argument: Nova Scotia (industry) is asking for exactly this – a detailed, line-by-line response to its comments. And the APA does not require this.

3. Counter: Nova Scotia’s comments (along with the Dept. of the Interior) are substantial, and they deserve more than a generic response that could have been issued in light of any comments.

a. § 553 requires a concise and general statement “after consideration of the relevant matter presented…”

b. (me) This can be read to require the agency to demonstrate, through specific responses, that it has considered relevant matter (i.e., substantial and serious comments).

4. (me) Just because providing more detailed comments is difficult, and because it is not exactly clear where the line is between general comments and line-by-line responses, does not mean that the FDA does not need to be more specific.

e. Ultimately: The agency can satisfy N&C for any rule that it ultimately passes, even if it destroys the entire regulated industry (although that might not survive other review, e.g., A&C), if it provides an adequate response to the important comments it has received.

7. Hypo: What if Nova Scotia had submitted not comments about commercial viability, and argued after the fact that the rulemaking was invalid for failing to address this concern?

a. General Rule (Stephenson): The agency must answer significant comments raised during the N&C period.
b. Rationale:
i. Don’t allow regulated parties to sandbag: to save their best arguments for the court and not give the agency a chance to address them during N&C.
ii. However, there may be some issues that are so obviously important and salient that the agency should consider them even if they are not raised by any party (see e.g., Vermont Yankee, in a part of the case we didn’t read).
iv. Ninth Circuit Note Cases:

1. Rybacheck v. EPA (9th Cir. 1990)

a. Facts: EPA included in its final rule hundreds of pages of comments rejecting the comments on the final rule. EPA included a number of additional studies.

b. Issue: Should commenters have an opportunity to refute EPA’s refutation of its original comments?

c. Hold: No. This would raise the unbroken comment cycle problem. There is no new material that needs to be opened to comment.

2. Ober v. EPA (9th Cir. 1996)

a. Facts: EPA proposed to approve Arizona’s CAA SIP plan. EPA asked the state to provide it with info to respond to certain comments submitted during the comment period. EPA then relied on this information to refute particular comments.

b. Hold: The 9th Circuit says that this use of additional information, because it came from outside the agency, is unlawful. The agency must allow an additional opportunity to comment.
c. Rationale:

i. The key differences from Rybacheck are:

1. Internal vs. External Information: the information here comes from outside of the agency, and is not part of EPA’s own internal assessment of the comments.

2. Critical Impact: The economic impact in Rybacheck is not as significant as the statutory obligations implicated in Ober.

ii. Query: What if the state had been asked to submit the information during the comment period, and had submitted it on the very last day? The answer here is unclear as to what would happen.

iii. (me): The good fallback position is that if it is very clear that something fishy is going on, that is denying a meaningful N&C opportunity, a court will find a way to get around it.

v. Independent U.S. Tanker Owners Committee v. Dole (D.C. Cir. 1987) [pg. 540]
1. Facts:

a. U.S. merchant ships operating in international shipping receive government subsidies to help them compete. Domestic shipping restricted to unsubsidized vessels, to prevent unfair competition.

b. There is a shortage of tankers to transport oil from Alaska to other parts of the country. So Dept. of Transportation introduces the “Payback Rule.”

i. A subsidized tanker can enter domestic market but it must first pay back the subsidy (with interest).

ii. Domestic shippers are unhappy (more competition), but the agency likes this (unless “market forces”).

2. Hold: The “payback rule” is invalid: arbitrary and capricious because the agency failed to provide an adequate statement of basis and purpose.

3. Analysis:

a. Basis and Purpose Statement Inadequate:

i. Secretary’s statement focuses on efficiency, and on the need to unleash ‘market forces’ in the domestic shipping market.

ii. Rationale: this will produce a more efficient allocation of resources, and reduce the need for wasteful government subsidies.

iii. Criticism (D.C. Cir.):

1. The agency’s economic analysis may well be correct (the Payback Rule may be economically efficient and sensible) but the basis and purpose does not explain how and why the rule will further the goals and purposes of the organic statute (The Merchant Marine Act).

2. The goals the Secretary adduces are not necessarily incompatible with the goals of the Act, but the Secretary needs to be clear exactly how the two sets of goals are compatible.

a. The economic goals of the Secretary are not necessarily in conflict with those of the Act, although it looks like they might be.

b. Note: This is not a case where the agency considered factors (or pursued goals) that are specifically precluded by the organic statute (as consideration of economic cost is in some environmental statutes).

iv. Important Note: 

1. The requirement that the statement of basis and purpose must relate to the underlying objectives of the organic statute is conceptually tied to the delegation requirement that Congress must provide an “intelligible principle” to the agency, which is to guide its use of quasi-legislative (or executive, or judicial) power.

2. The delegation is only appropriate in light of that intelligible principle, and the agency must demonstrate in its rulemaking (through the statement of basis and purpose) how its actions are in keeping with that basic authorizing principle.

b. Vacates the Rule:

i. Result: The agency did not provide enough explanation in its statement of basis and purpose linking its goals to the goals of the organic statute, the source of its rulemaking authority, so the court vacates the rule.
ii. Why vacate?

1. The court did consider the alternative remedy of remanding to the agency, and providing it the opportunity to cure the deficiency.

2. Chooses not to remand because the deficiencies are too serious; but the court does delay the effective date of its decision to avoid disruption of the market, and to provide the agency time to prepare a new rule, and a new statement of basis and purpose.

iii. Main point: (Stephenson) courts have a fair amount of discretion in deciding what to do with rules they don’t like, at least when it comes to remedies.

iv. Options for the agency:

1. Promulgate the same rule, but rewrite the basis and purpose statement.

2. Promulgate a new rule that better serves the goals of the Act.

3. Give up and do nothing.

f. Exceptions to Notice and Comment

i. Statutory Provisions: § 553(b) “Except when notice or hearing is required by statute, this subsection does not apply—”

1. Interpretative Rules: 

a. § 553(b)(A): “to interpretative rules, general statements of policy, or rules of agency organization, procedure, or practice; OR

b. Generally: Agencies have powerful incentives to move policy-making decisions into this category of exceptions, and thereby avoid the procedural requirements of § 553 rulemaking. This will be considered in the cases below.

2. Good Cause: 

a. § 553(b)(B): “when the agency for good cause finds (and incorporates the finding and a brief statement of reasons therefor in the rule issued) that notice and public procedure thereon are impracticable, unnecessary, or contrary to the public interest.”

b. General Doctrinal Rules: 

i. “impracticable”

1. This exception is used either in emergency situations (e.g., an imminent environmental crisis, labor dispute, etc.).
2. Rationale: Impracticable to have N&C because the length of delay would undermine the efficacy of the rule.

ii. “unnecessary”

1. This exception is used when there is a minor or technical detail that needs to be remedied, and will not affect the public.

2. Rationale: This is a de minimus test. If it is truly minor then the agency does not need to engage in N&C.

iii. “contrary to the public interest”

1. This exception is used when the mere disclosure of the agency’s actions could itself be harmful to the public (e.g., rulemakings for laboratory security, closing financial loopholes, etc.).

2. Rationale: Although this exception sounds extremely broad, and seems like it might be used as a catch-all exception, it is generally construed fairly narrowly.

c. Related Point - Interim Rulemaking: 

i. Agencies often promulgate rules and then do N&C. 

ii. Arguably, if the agency invokes the “impracticable” or “contrary to the public interest” exceptions to § 553 to avoid N&C before the rule goes into effect, the agency should still do N&C afterward.

ii. General Tension:

1. The difficult balance is the need for agencies to be able to supply clarifying interpretations (guidance) with the public’s need for receiving an opportunity for N&C when the regulatory landscape is changed.

2. Typically this tension will be manifest when the agency promulgates a vague initial rule or regulation, and follows it up by clarifying or narrowing the initial rulemaking.

3. General Rules:

a. Previous interpretation: In the D.C. Cir. an agency can (likely) not alter a previous interpretation of a rulemaking without N&C. But note that other circuits do not appear to follow this.

b. Force and effect of law: If the interpretation carries the “force and effect of law” (legally binding) then it will require N&C .

c. Practically binding: An alternative test is if the interpretation practically binds the agency to a course of action, in which case N&C will be required (See GE, Chamber of Commerce).

iii. Air Transport Assn. of America v. FAA (D.C. Cir. 2002) [pg. 706]
1. Facts:

a. Case involves FAA and its efforts to regulate the amount of rest pilots need before flights. The organic statute authorizes FAA to promulgate regulations in order to promote air safety.

b. In 1985 FAA adopts a regulation, pursuant to § 553 (N&C), that outlines the amount of pre-flight rest for a pilot

i. The amount of pre-flight rest depends on the scheduled flight time; the longer the flight, the more pre-flight rest is required.

ii. Problem: scheduled flight times and actual flight times are not always the same. So planning pre-flight rest based on the initially scheduled flight time may be inaccurate.

iii. Solution: “Scheduled” can be interpreted several ways. It can be the scheduled time at the moment the airline first sets the schedule. OR it can be the anticipated length of the flight on the day of the flight (which can include weather, traffic, etc. considerations).

c. In 2000 a representative from the pilot’s association sends a question to the FAA to ask about rest time. 

i. In the “Whitlow letter” the FAA responds to say that “scheduled” means the amount of time scheduled on the day of the flight.

ii. After ATA files suit, the FAA publishes the Whitlow letter in the Federal Register, and it announces its intention to “rigorously enforce existing regulations governing flight crewmember rest requirements.”

2. Issue: Does the Whitlow letter require notice and comment rulemaking?

3. Primary Hold: Provided that the interpretive rulemaking does not have the “force and effect of law” (i.e., impose new legal duties on the regulated parties) then it does not require N&C rulemaking.

4. Secondary Hold: When an agency issues an interpretation that conflicts with a previous interpretation, then it must engage in Notice & Comment rulemaking. (“One bite at the apple”)
a. Note that this holding is narrowly construed, and the “one bite at the apple” rule is limited to the D.C. Circuit, and other circuits do not follow it.

b. Irregardless, if the later interpretation is merely clarifying the previous interpretation, no N&C will be needed.

c. In this case the court held that the old regulation never specified which version of “scheduled” to use when calculating rest periods – actual or projected. Thus, the FAA was simply clarifying its initial rulemaking, in a manner which was consistent with the goal of that rule: to guard against pilot fatigue.

5. Analysis:

a. ATA Procedural Objections:

i. Whitlow letter is inconsistent with the 1985 FAA regulation itself.

1. Not considered in this particular case.

2. Note for now that agencies typically get a great deal of deference when they interpret their own regulations.

ii. No Notice and Comment Rulemaking.

b. Interpretative Rule Analysis:

i. Query: Is the Whitlow letter exempt from N&C rulemaking because it is an interpretative rule?

ii. New Substantive Obligations:

1. The letter is just a clarification or an interpretation of pre-existing binding legal rule if it does not impose new substantive obligations.
2. Query: Does the Whitlow letter itself have the force and effect of law?

3. Result: No, it does not. The Whitlow letter “does not impose ‘new rights or duties’” (709); It only “spells out a duty fairly encompassed within the regulation that the interpretation purports to construe” (708, quoting Paralyzed Veterans).

iii. Counter: “one bite at the apple”

1. Argument is that the FAA’s interpretation is inconsistent with its previous interpretation. 

a. If the agency’s initial regulation is ambiguous than the agency can clarify it once. 

b. But if they want to clarify it again they must go through N&C rulemaking.
2. Rationale: This is appealing because it doesn’t eviscerate the interpretive rule category of the APA; it only applies when the agency has interpreted a rule and then changes its mind.
a. Reduces the agency incentive to “promulgate mush” by taking away the agency’s ability to continually reinterpret a vague rule.

i. Counter: (me) doesn’t the reality of political turnover at the top of the executive branch create a similar incentive for agencies to promulgate fairly specific rules that can’t be interpreted differently by later administrations?

ii. Counter: Perhaps, but this incentive is not likely to be as persuasive as the “one bite” rule, which applies even within a single administration’s time at the top.

b. Critique: The “one bit” rule gives disproportionate authority to the first agency to interpret the rule. 

c. Critique: The “one bite” rule depends on the understanding that, somehow, the first interpretation became part of the underlying rule. 

i. But that is not the case.
ii. The rule is just as vague as it ever was, and it is fallacious to argue that the first interpretation finally clarified the ambiguous underlying rule or regulation.

iii. The agency gave the rule one meaning initially, but later they can give it another one.

iv. Rationale: Multiple meanings does not mean unlimited agency discretion. “Scheduled” can only take on so many meanings, but the agency should be allowed to shift their interpretation of that term based on changing circumstances.

3. Result: 

a. In the D.C. Circuit this rule is accepted, and if the court found that the agency had actually changed its mind, this case would have come out differently. But other Circuits do not follow this approach, and allow agencies to change their interpretative positions without N&C in some circumstances.

b. Irregardless, the D.C. Circuit decided that in this case the agency had never adopted a position on “scheduled” prior to the Whitlow letter, so there was no agency inconsistency.

iv. Hold: Because the Whitlow letter has no binding independent legal force and effect, and does not represent a changed interpretation, it does not count as a rulemaking and, hence, no N&C is required.

c. Basic Test (Hypo):

i. Facts: Imagine the Whitlow letter is never released, but the FAA then brings an enforcement action (under the 1985 rule) using the standard outlined in the Whitlow letter. Is this enforcement action valid?

ii. Analysis: 

1. In this case the enforcement action will turn on whether a court finds that the FAA’s interpretation of “scheduled” is a reasonable one, within the meaning of the 1985 rule.

2. Which, given deference to agency interpretation of its own regulations, is a fairly good bet…

iii. Rule: If the FAA could bring this enforcement action without the Whitlow letter ever having been issued then, in all likelihood, the Whitlow letter is indeed just an interpretation.

d. Analysis of Considering Whitlow letter interpretative:

i. Encourages Additional Information-Sharing: 

1. Want to encourage agencies like the FAA to provide additional clarification for the benefit of regulated groups.

2. If the FAA would be punished – by being forced to go through N&C – for issuing such interpretations, that it could likely get away with not issuing at all (see hypo, above), then it will voluntarily provide less information and clarification to the public. This is a bad thing.

3. Critique: (me) Allowing the agency to issue “interpretative” rules like this, without requiring N&C, also allows the agency to build a stack of evidence that it can then haul before a court in a latter challenge to an enforcement action to help defend its interpretation as “reasonable.” This makes it more likely that enforcement will come out in the agency’s favor.

ii. Effectively a new rule (ATA objection):

1. This test is meaningless in practice. Even if the interpretation doesn’t have the “force and effect of law” it is, practically speaking, a new rule that the ATA must comply with.

2. The agency’s “clarification” plus its announcement of intent to enforce means that the ATA is stuck with a new practical obligation that they never had an opportunity to comment on.

e. Alternatives to “force and effect of law” test:

i. Proposals

1. General Practice: overthrowing an accepted general practice that is sufficiently major will require N&C.

2. Contradiction: (“One bite at the apple”, see above) If the agency has explicitly taken an opposite position then they cannot reverse course without N&C.

3. Material Impact: 

a. If the interpretation has a material impact on the regulated industry that creates a substantive burden or right or duty, then N&C is required. 

b. Note this is a functionalist test that could easily be integrated with the “sufficiently major” prong of the first proposal.
ii. Advantages of the proposals:
1. Forces the agencies to go through N&C, which results in more feedback and better rules.
2. Prevents agencies from “promulgating mush”:

a. Problem: Want to avoid incentives for agencies to promulgate vague or ambiguous rules that can be later filled out with details, without N&C, through interpretative rules.

b. Rationale: This allows for agency laziness, and also for strategic behavior (e.g., make the controversial element of the rule open-ended enough that it will survive judicial review, and then clarify later through interpretative rulemakings).

c. Critique: Ability to “promulgate mush” is checked by N&C in the first place. There is always an opportunity to ask for clarification or to challenge vague rules at that stage.

d. Counter (me): While true, the problem is that interested parties might not realize at the N&C stage where the ambiguous and uncertain errors are.

iii. Disadvantages of the proposals:

1. Agency Efficiency: 

a. Agencies can’t anticpate every eventuality and ambiguity that will crop up when it promulgates the initial rule or regulation. 

b. As the world changes the agencies need to have flexibility to interpret their rules in new contexts, without being forced to go through N&C each and every time.

2. Benefit of Encouraging Guidance:

a. (see argument above)

b. The guidance helps the public and regulated parties. Ex ante we want parties to be able to write a letter to an agency and receive a clarifying response.

c. Forcing an agency to go through N&C in order to clarify anything would blunt their incentive to provide clarification; and this is ultimately worse for everybody.

i. The agency still will enforce the regulation, and its interpretation is still going to get considerable deference, but the regulated parties will have far less notice of how the agency will interpret regulations until enforcement arrives.

ii. See Judge Williams in American Mining Congress [pg. 713]

iv. General Electric v. EPA (D.C. Cir. 2002) [pg. 719]
1. Overview: 

a. TSCA prohibits manufacture, use, or processing of PCBs unless the EPA determines that they will pose no unreasonable risk of harm to the public health or environment.

b. EPA adopted a number of rules, under TSCA, related to the clean-up and disposal of PCBs. 

i. EPA laid out, in painstaking detail, approved methods for clean-up and disposal of PCBs.

ii. Alternative methods are possible, but there must be an application that is approved by EPA s not posing an unreasonable risk of injury to public health or the environment.

c. Problem: proposing alternative methods is a time-intensive and expensive initiative (requires studies, etc.), so EPA publishes a guidance document outlining the risk assessment techniques it will use to asses alternative PCB handling proposals.

i. Hypo: What if EPA had not published a guidance document?

ii. GE’s options:

1. Ask for clarification from EPA. But you might get an answer you don’t like, or a non-binding answer.

2. Act first, ask later: Sometimes it is easier to beg forgiveness than to ask permission.

3. Rely on past practice. But EPA might change its mind, or your situation might be slightly different.

4. Do nothing and just comply with the default procedures.

d. GE challenges the substance of the EPA guidance document.

2. Issue: Is the guidance document a legislative rulemaking that requires N&C?

3. Hold: Yes. If the document, in practice, has the “force and effect of law” then it will require the agency to engage in N&C.
4. Analysis:

a. Argument that it is a rulemaking:

i. The guidance document creates new binding obligations on the regulated industry. Namely, it lays out in great detail the risk assessment criteria that must be used to establish the safety of alternative PCB handling proposals.
ii. Response (D.C. Cir.): 

1. The important inquiry, as in ATA, is whether the document has the “force and effect of law.”

2. Note 

a. that this panel of the D.C. Cir., sitting in the same year as ATA, places more weight on whether the document has  “binding effect” as a practical matter.

b. This is a stronger emphasis on the actual effect of the interpretation, as compared to ATA which seemed ultimately more concerned with whether the agency had issued an inconsistent interpretation.

iii. Binding Effect:

1. What matters is whether, as a practical matter, the interpretation is binding on the regulated parties.

2. Will be found to be binding “if it either appears on its face to be binding or is applied by the agency in a way that indicates it is binding.” (723).

iv. Result: The court finds the document clearly binding. Makes it clear that EPA will not approve an application that doesn’t conform to the guidance document standards, so the document is binding both on regulated parties and on the agency.

b. Attempts at Reconciling GE and ATA:

i. Generally: In both cases the panel emphasizes that the central question is whether the interpretation has the “binding force and effect of law,” and yet the two cases come out differently.

ii. Legally Binding:

1. Although the policy in ATA is just as practically binding (the agency has made it clear what it is going to do), it is not legally binding in the way that guidance document is in GE.

2. What is legally binding in ATA is the 1985 regulation; not the Whitlow letter.

3. Critique: This isn’t persuasive. What is legally binding in GE, by this reasoning, is the underlying EPA regulation. The EPA could have enforced the same policy, without the guidance document, by relying on the underlying regulation.

iii. Binding on Agency Staff:

1. In GE the court also notes that the guidance document is binding on the agency personnel, and that it limits the agency’s discretion.

2. Degree of Discretion:

a. In ATA the initiative les with the agency to bring an enforcement action (prosecutorial discretion).

b. In GE the regulated party has to apply for an exception, and the FAA must apply the guidance document criteria in evaluating that (less agency discretion).

3. Critique: Wasn’t the Whitlow letter binding on the FAA as well?

a. Counter (me): No. Not in the same way. The FAA could choose to alter their enforcement standard (prosecutorial discretion).

b. Re-counter (Stephenson):  While the FAA does retain prosecutorial discretion, it still seems to have limited its own overall discretion. So Stephenson doesn’t really buy this as a distinction.
iv. Degree of Detail:

1. In ATA the FAA’s underlying regulation was fairly detailed to begin with. All that was needed was the clarification of a single imprecise phrase (“scheduled flight times”).

2. In GE, on the other hand, there was a much “mushier” regulation. What went through N&C didn’t contain enough detail, which resulted in a guidance document that filled in a number of details.

3. Critique: This is a very imprecise line, that will be hard for courts to sensibly enforce in subsequent cases.

4. But note: The court ultimately bases its distinction on an argument that looks like this one.

v. Interpretative Precision:

1. The guidance document in GE doesn’t count as an interpretation of the regulation: there is nothing to interpret because the regulation is so open-ended to begin with. That is why the guidance document itself should be considered a rulemaking.

2. Note that this is related to the “Degree of Detail” argument

v. Note Cases:

1. Community Nutrition Institute v. Young (D.C. Cir. 1987) [pg. 727].

a. Facts: 

i. FDA told corn producers that it would not prosecute as “adulterated” shipments of corn having 20 parts per billion or fewer of a certain toxin. If they needed to exceed that limit, producers must apply for an exemption.

ii. Consumer group sued.

b. Issue: Has FDA committed itself not to prosecute below the threshold toxin level (potentially set at too high a level) without N&C?

c. Held: Yes. Setting the “action level” requires the agency to use N&C rulemaking procedures.

d. Critique: 

i. All this does is encourage agencies not to publicly announce their “action levels,” if it will require them to engage N&C.

ii. Result is that “the more unstructured, variable and undisciplined the agency’s prosecutorial approach, the more shielded an agency’s prosecutorial discretion will be from public participation and, ultimately, judicial review” (728).
iii. This is a perverse agency incentive.

e. Counter (D.C. Cir.): Isn’t trying to discourage agencies from providing guidance, but will treat that guidance as a rulemaking when the agency guidance gives “its rules substantive effect.”

2. Chamber of Commerce of the U.S. v. U.S. Dept. of Labor (D.C. Cir. 1999) [pg. 728]

a. Facts: OSHA issued a policy statement about a voluntary program: that it would likely not inspect workplaces (enforce) where the employer agreed to participate in a “Cooperative Compliance Program.”

b. Hold: The court held that this was not an offer OSHA was entitled to make without first undertaking N&C rulemaking.

c. Analysis: 

i. Although the policy statement did not have the “force and effect of law,” it did practically bind the agency to a course of action, and thus required N&C.

ii. Binding Effect:

1. Generally: 

a. This is a different type of test from the “force and effect of law” which can be applied to interpretative documents. Instead of looking at whether the interpretation has the force and effect of law, look to whether the agency has bound itself to act in a manner that practically results in a rule being applied with the force of law. 

b. Note: this is closely related to the analysis of the D.C. Cir. in GE.

2. Binding Effect in this case: 

a. The policy essentially forced employers to comply with the “voluntary” guidelines, which instituted the program without N&C. Unacceptable.

b. Although it would not have been a violation of law for an employer not to join the compliance program (the ATA “force and effect of law” test), it is practically binding, and that is enough.

3. Panhandle Producers v. Econ Regulatory Admin. (5th Cir. 1998): 

a. Hold: It is OK for an agency to announce a policy that if the proposed contract contained fair and flexible pricing terms it would be presumed valid, and the burden of proof would be placed on the other party.
b. Rationale: The agency did not treat the policy as binding precedent, so N&C not required. 

3. Formal Adjudication in Detail:
a. Summary:

i. Generally:

1. As with rulemaking, there are formal and informal adjudications.

2. APA imposes procedural requirements, but so do statutes, agency self-regulation, the Constitution (Due Process), etc.

ii. Informal Adjudication:

1. Limited procedural requirements in § 706 (Arbitrary and Capricious) and to discussion of ancillary matters in § 555.

2. Query: Why such limited procedural requirements?

a. Concern about over-burdening the agency.

b. This is also a catch-all category that covers a wide range of agency activity, which should not be heavily proceduralized.

b. The Procedural Requirements

i. APA Statutory Provisions:

1. APA § 554: Adjudication
a. (a) “The section applies, according to the provisions, thereof, in every case of adjudication required by statute to be determined on the record after opportunity for an agency hearing, except to the extent that there is involved--”

i. Sections (1)-(6) then list a number of exceptions.

b. Agency must also explain the basis for its adjudicative authority § 554(b)(2).

c. There are also rules regarding evidence, testimony, etc. which differ slightly from the standard rules of evidence. 

2. APA § 555: Ancillary Matters

3. APA § 556: Hearings

a. (b) Presiding at hearing shall be (1) agency, (2) one/more members of agency or (3) one/more ALJ.

b. (c) Employees presiding may administer oaths, issue subpoenas, rule on offers of proof/evidence, take depositions, regulate course of hearing, hold conferences, inform parties about other ways of dispute resolution, require attendance of rep for each party, dispose of procedural requests, make or recommend decisions, take other action

c. (d) proponent of rule has burden of proof.  Party can present case with oral or documentary evidence, rebuttal evidence, cross examination.

d. (e) Needs to be a record and decision must be exclusively limited to record.

4. APA § 557: Initial Decisions

a. No ex parte communications.

b. Rationale: Important that there is no contact between the ALJ and the prosecuting agency.
ii. Seacoast v. Costle (1st Cir. 1978) [pg. 325]
1. Facts: 

a. Dispute involves nuclear power plant in N.H. which is going to generate waste heat and discharge into Gulf of Maine. This is considered pollutant which needs permit from state department. 

b. Here PSCO (Public Service Company of New Hampshire, the plant operator) didn’t meet standards because it failed to provide a cooling system, but the procedure allows a discharger to apply for an exemption if can show EPA’s requirements are more stringent than necessary to protect surrounding environment

2. History:

a. The operator applied for an exemption which was initially granted.

b. Seacoast (environmental group) appeals to the Regional Administrator of the EPA, who appointed 6 person technical review court to submit findings. That panel found that PSCO had met the burden of proof for every issue except backwashing. 

c. Administrator asks other parties for comments, and says there will be a hearing if requested. Seacoast requests hearing but the administrator denies the request. 

d. Seacoast alleges violations of APA §§ 556(d) and 556(e).

3. Holding: The Circuit Court reversed EPA’s order granting a discharge exception, and remanded the case for further proceedings. EPA’s reliance on a technical review panel violated the APA, so remanded for new decision to be made without consideration of panel's recommendations

4. Analysis:

a. Generally: The court found that U.S.C.S. § 556(e) was violated since the administrator relied on information provided by an EPA technical review panel, that was not in the record, in order to carry its burden of proof on the petition for an exemption. 

b. On the record: Why is a formal adjudication required here?

i. The FWPCA requires that the permit decision be made “after a public hearing.” The Court holds that this requires formal adjudication under § 556 and § 557.

ii. Result: Unless otherwise specified by the statute, a hearing in the adjudicative context will be presumed to be “on the record.” Compare this to the rulemaking context, where the precise language of the APA is required.
1. This is not such a big deal in the adjudicative context, because the proceedings are already adjudicative in nature and many of the APA procedural requirements are already satisfied.

2. There is a difference between the additional procedural burden in an adjudicative context and in a rulemaking context. It would be a much heavier burden in the rulemaking context (See Fla. East Coast Rwy.)

iii. Query: Does this throw too much into the formal adjudication category?

1. Court: 
a. Congress’ intent in promulgating the APA is not of critical importance. 

b. Rationale:

i. The APA has frequently been extended beyond its plain language. 

ii. And, it is good to have more formal adjudications so that every party can have their say before rights are affected.  
iii. Adjudication needs a record on which to base decisions as opposed to rulemaking where hearing is just one piece of input.

2. EPA:

a. Rulemaking, like adjudication, implicates the rights of individuals. So the distinction above is not a sensible one.

b. In addition, the only reason that adjudications are so closely tied to the record is because that is what statutory language requires. So the focus should be on the statutory language.

iv. General Point: There are serious arguments about when formal adjudication should be triggered, and whether rulemaking and adjudication should be treated differently in this respect.

c. Request for Information:

i. Query: Did EPA’s request for information comply with the APA? 

ii. Argument: 

1. Seacoast argues that information not on the record cannot be cross-examined, and thus should not form the basis for decision. 

2. Seacoasts complaint is not there is inadequate information in the record to support the decision, but that the admission of the crucial information was procedurally inadequate. 

iii. Court: 

1. The EPA can request more info, even in written form, but there is then a requirement for a public hearing under the FWPCA if it will help disclose facts.

2. Although the EPA did accept written comments that does not discharge the hearing obligation that the Clean Water Act requires in this context. 

iv. Note: The Court remands to determine whether the hearing is actually required, or whether the hearing requirement can be waived under one of the exceptions to § 556.
1. (Stephenson) thinks it’s strange that found a substantive Notation, but then remand for EPA to decide whether a hearing should have happened.  
2. Maybe were trying to say that in general need hearing in situations like this, but didn’t really need it here.
d. Technical Review Panel:

i. Seacoast argues that EPA can’t ask for outside help, and can’t use information not submitted on the record. 
ii. Court responds that the EPA is allowed to ask for help, but if experts are not just supplying evidence but also interpreting and analyzing that evidence, then that must occur on the record.

iii. Remand to the EPA in this case to either decide the permit application solely on the information legitimately in the record, or to conduct a further hearing on the new information.

5. Relationship to Vermont Yankee:

a. Query: is the court imposing more procedures on an agency by placing it in “formal adjudication” box? 
b. This seems different than Vermont Yankee because the court is not inventing new procedural requirements. It is simply altering what provision of the APA governs the agency’s behavior.

6. Note: Chemical Waste Management v. EPA (D.C. Cir. 1989)

a. Generally: 

i. Court accepted EPA’s judgment that RCRA’s use of “public hearing” required formal APA adjudication only if hearings could lead to civil penalty or interference with a right to continue operations.

ii. Chevron required D.C. Cir. to accept the agency’s reasonable judgment about the ambiguous term ‘public hearing,’
b. Critique: Is the EPA administering the RCRA (in which case it receives Chevron deference) or the APA (in which case it does not receive deference)?

i. This is an important underlying tension: which is the statutory language that is controlling in a particular case.

ii. See also Douglas dissent in Fla. East Coast Rwy. – the agency’s interpretation of the APA is not relevant to determining whether or not formal rulemaking procedures are required.
7. Important Note on Validity:

a. Chemical Waste and Seacoast have not been relied upon in their own circuits or by the Supreme Court.

b. The S.C. has not explicitly resolved the issue of when an agency is required to use formal adjudication, although it seems more likely (based on Dominion Power) to accept the D.C. Circuit’s view in Chemical Waste.

iii. Participation in Administrative Adjudicatory Proceedings: [Standing]

1. Generally: Note on Adjudicatory Participation:

a. In judicial adjudications, once a party is granted standing they are bound by the outcome. There is no room for variable levels of participation, except for amicus curiae.

b. In administrative adjudications, agencies can provide various parties different degrees of adjudicative involvement. Agency discretion within the bounds of the APA and the organic statute.
2. Statutory Provision: 
a. § 555(b) allows parties to receive standing “so far as orderly conduct of public business permits,” which does not create a basic standing right.

b. The prevailing view is that this provision, on its own, does not create a strong public participation right. And that it is up to the agency, in conjunction with the requirements set out by the organic statute, to determine participation requirements (“administrative standing”).
3. Evolution of Legal Rule: 

a. Appears to be in the direction of giving the administrative agency more discretion to limit the participation rights of parties.

b. Note that this discretion appears to derive from Chevron deference (See Chemical Waste), but this raises questions about whether the agency is interpreting the APA or the organic statute (see above).

4. Vermont Yankee Concern:

a. As repeated elsewhere, there is a concern that courts are adding procedural requirements despite the holding in Vermont Yankee.

b. The argument, as always, is that the procedural requirements come from the APA and the organic statute, and are the function of statutory interpretation and not Federal common law of administrative procedure.

5. Key Cases:

a.  United Church of Christ v. FCC (D.C. Cir. 1966) [pg. 334]
i. Facts: The appellants wanted to present evidence in a television licensing hearing before the FCC.

ii. Held that the church had standing to participate in the adjudication because it represented a number of community interests.

1. Some “audience participation” must be allowed in license renewal proceedings (337).

2. The Commission can develop criteria to decide who should be granted standing to participate. “These criteria can afford a basis for developing formalized standards to regulate and limit public intervention to spokesmen who can be helpful…”

3. But what the FCC cannot do is simply employ ad hoc criteria to determine who receives standing.

b. Envirocare of UT. V. Nuclear Regulatory Commission (D.C. Cir. 1999) [pg. 339]

i. Facts: Envirocare did not have an immediate economic interest in the issue before the NRC, and so was denied standing.
ii. Issue: How high can the ceiling be for “administrative standing”?

1. “Administrative standing” vs. “judicial standing”: The criteria for administrative standing may “permissibly be less demanding”(339).

2. But may the converse be true? “May an agency refuse to grant a hearing to persons who would satisfy the criteria for judicial standing and refuse to allow them to intervene in administrative proceedings?”(340).

iii. Hold: Because the standing requirement of the underlying statute (Atomic Energy Act) is ambiguous, the NRC receives Chevron deference in interpreting the standing requirement if its interpretation is reasonable. This includes raising the standing requirements from what would be required in a judicial context.
iv. Analysis: 
1. § 555(b) allows parties to receive standing “so far as orderly conduct of public business permits,” which does not create a basic standing right.

2. Judicial standing and administrative are different, even if admitted at first may not be bound by outcome.  Even if can appeal, doesn’t mean can intervene at agency level.

3. Agency discretion about who has good cause to intervene

iv. Armstrong v. CFTC (3rd Cir. 1993) [pg. 369]

1. Hold: Vacated CFTC’s decision. The partial affirmance of the ALJ’s opinion, without explanation of what parts were incorrect, did not allow for proper appellate review.
2. Analysis: 
a. The court vacated the decision of the CFTC because they failed to comply with the APA requirement § 557 that an agency must provide an adequate “statement of…findings and conclusions, and the reasons or basis therefor, on all material issues of fact, law, or discretion presented on the record.”
b. Rationale: The commission did not clearly adopt the ALJ’s opinion. Instead they concluded it was “substantially correct,” but they did not explain which specific findings were incorrect. Thus this did “not permit intelligent appellate review.”
c. Note: summary affirmation of the entire ALJ opinion as correct does not require further elaboration. But only a partial adoption of the opinion does require the agency to explain which parts of the reasoning it did and did not approve of.
c. The Problem of Multiple Roles

i. APA Sections:

1. § 3105

2. § 7521

3. § 5372

ii. Commingling of Adjudicative and Investigative Functions:

1. Adjudication requirements under the APA:

a. APA requires an ALJ to adjudicate. And the ALJ must have civil service tenure, and certain salary provisions. There are also other procedural requirements (e.g., no ex parte contact with the agency).

b. These aren’t as substantial as Constitutional provisions (Article III), but it does make ALJ’s somewhat independent.

2. Commingling Concerns:

a. Lack of Checks: When both functions are combined there are limited (or no) checks on administrative abuse.

i. Judicial Review: The scope of judicial review of agency adjudications is likely to be limited and deferential, so this does not provide a good check.

ii. Congressional Oversight: Congress has a similarly limited ability to control administrative agencies. More importantly, the Congressional goal (doing what is politically popular and expedient) may not align at all with the goal of ensuring procedural fairness (due process).

b. Unconscious bias or unfairness: 

i. Even if the agency is not consciously abusing its position, the lack of clear separation between investigation and adjudication can undermine fairness.

ii. For instance, if the agency has invested a large amount of resources in pursuing a particular case (and a particular theory of that case) there will be real, even if unconscious) pressures for the adjudicative arm of the agency to find for the agency, and justify the time and expense invested.

c. Public Legitimacy: Any adjudication, whether by an agency or a court, must be acceptable to the public (Nesson’s causation point), and commingling undermines the legitimacy of agency adjudication.

3. Hypo Proposals to Reduce Commingling [notes pg. 90]

a. Better Judicial Review:

i. Eliminate administrative review and rely exclusively on judicial review.

ii. Keep administrative review but strengthen judicial review (reduce deference).

b. (External) Bifurcated agency structure (split up adjudicative and investigative functions)

i. This has been done in certain cases (OSHA and NLRB, for example)

ii. Critiques: It is more expensive to do this. Also, if the APA is a floor not a ceiling for imposing procedural requirements, is it a good idea to raise the floor so high?

c. Internal Division of Functions: [more at notes pg. 91]

i. Note: that this is actually required by the APA. Required creation of ALJs (adjudication) that are somewhat independent, and imposes certain separations on adjudication and investigation functions.

ii. Critique: All decisions ultimately rest with the head of the agency, so there is no real separation. 

iii. Counter: There is not perfect independence, but there are factors that preserve some of the division (e.g., the independent ALJ decision echoes into higher levels, there is internal agency deference, ALJs have certain statutory protections, etc.)

iii. FTC v. Cement Institute (1948) [pg. 408]

1. Basic Tension: Balancing adjudicative fairness with adjudicative (and overall agency) efficiency.

2. Facts: 
a. Price-fixing in the cement industry. FTC concluded this was unfair competition in violation of the Sherman Act. 

b. Note: FTC brings an adjudication action within the FTC.

i. APA doesn’t govern because it wasn’t passed yet.

ii. FTC finds in favor of itself, and issues a cease and desist order. Cement Institute argues that, despite all the obvious process (formal hearing as required by the organic statute), the outcome was never in doubt.

3. Hold: Even though FTC had looked into the claim, its mind was not made up. Congress knew about the dual role, and trusted the FTC to be fair.
a. Note: This case would likely have come out the same after the APA: no prohibition of commingling between investigation and adjudication.

b. There is no SC precedent (post-APA) on this point, but there is Ashgrove Cement v. FTC. 

4. Analysis:

a. Arguments supporting the FTC action:

i. Analogy to judicial system: Judges play both investigative and adjudicatory roles, in certain situations.

ii. Congressional Intent: Congress was aware that there would be commingling, and trusted FTC to reach a fair result.

iii. No inherent bias: 

1. Commingling is not per se biased against the regulated parties.

2. The fact that the commission had formed a view beforehand doesn’t mean that its mind was “irrevocably closed.” And it’s OK that it did have an opinion: “an open mind is not an empty mind.” 

3. Critique: The agency has a vested interest in finding against the regulated party by the time adjudication is reached. 

a. It has expended a great deal of resources and doesn’t want them all to go to waste.

b. Even if the party presents strong evidence, at this point it is unlikely that the agency will change its mind.

4. Counter: This is just “out of control agency” rhetoric. The FTC has expertise, and it does its job seriously. There are plenty of other checks (Congressional oversight, judicial review) that can mitigate against this concern.

a. Critique: The judicial review check is an illusory one. When the agency produces so much paperwork, and its findings will be treated deferentially, it is unrealistic to expect a court to overturn the agency. This sort of review will only weed out the extremely egregious cases (e.g., A&C), but it won’t protect against inherent abuse and bias.

b. Critique: Similarly, Congress lacks the flexibility and the influence to step in and prevent agency abuses in a particular case. 
i. And, Congress is governed by what is politically popular, not by what promotes procedural fairness (see e.g., Fla. East Coast Rwy. – Congress pushing for the agency to move faster, and use less procedure).
ii. The fact that Congress might intervene is exactly why a neutral arbiter is needed.

iv. Administrative Agency Function: The very purpose of agencies is to investigate and to enforce. Don’t want to undermine agency goals by constructing a perfect firewall between investigation and adjudication. 

1. This might reduce agency enforcement AND, if adjudication is performed by a truly neutral party, it will eliminate the agency’s expertise advantage in adjudicating claims.

2. Note: The SC emphasizes this reasoning in this case.

b. Arguments against commingling:

i. Normative argument:

1. Even if the FTC follows appropriate process, it is unfair for it to rule on its own price-fixing challenge. Even extensive process is ineffectual if the agency has already made up its mind.

2. Note: The case is not overly clear what the legal argument (hook) is that grounds this unfairness claim. Basically the argument was whether or not “hearing” meant “hearing before a neutral arbiter.”

ii. Due Process argument:

1. The Supreme Court rejects this argument, reasoning by analogy to the case of judges.

2. Analogy: 

a. It is a Due Process violation for a judge to rule on a case where she has a pecuniary interest. But it is not unconstitutional for a judge to rule on a case that she has previously expressed a view. 

b. Similarly, an agency may (constitutionally) adjudicate a matter where it has already expressed a view.

iii. Combination of Investigative and Adjudicatory Functions (See Withrow)

1. Query: Does Withrow v. Larkin say that combining these two functions is a per se Due Process violation?

2. No. But it does raise a Due Process concern (commingling). 

a. There is the theoretic possibility of succeeding on this claim, but it is going to be very difficult.

b. Withrow presumes impartiality, and places the burden on the complaining party to demonstrate an “unacceptable risk of bias,” which is a very difficult burden to carry.

3. [for more see “Ultimate Point on Due Process” below]

iv. Wong Yang Sung v. McGrath (1950) [pg. 254]
1. Facts: A few years after passage of the APA, P is a crew member who overstays his leave. INS hearing officer, who is also an immigration inspector (although not the specific inspector in P’s case), recommends deportation.
2. Issue: 
a. Was P denied due process because the hearing officer and the investigative officer both came from the same pool of people? 

b. Must administrative hearings conform to the requirements of the APA (as opposed to merely the INS), which requires the hearing officer to be an ALJ?
3. Hold: Yes. The APA and its procedural requirements apply when Due Process requires that there be a hearing.
4. Key Analysis:

a. Applicability of APA: 

i. Government argued that the APA simply didn’t apply. Government argued that the enabling statute, not the APA applied. And that the INS statute didn’t require a hearing.

ii. History:

1. The District Court and the Court of Appeals agree.

2. The SC holds that the APA applies.

b. Rationale: Due Process

i. Uniformity in administrative proceedings:

1. The APA sets default principles which encourage uniformity among administrative agencies.

2. Congress and agencies can create new and additional procedures, but they cannot drop below the constitutionally required procedural floor.

a. “By Statute”
i. Due Process requires a hearing prior to deportation.

ii. The APA procedural requirements (e.g., ALJ) kick in whenever a hearing is required “by statute.” The Court (pg. 260) holds that this triggering language is also satisfied when the Constitution requires a hearing.

b. Critique: This reads the “by statute” language out of the APA.

i. Counter. No. There are a number of statutes that will also require administrative hearings. But if the agency adds additional procedures itself, including a hearing requirement, this does not trigger all of the APA procedural requirements.

ii. But Congress could not have intended for the APA procedural requirements not to apply in cases where a hearing was constitutionally required, as opposed to merely statutorily required. 

ii. Commingling of functions (prosecutor and judge) in one person.

1. [for more see “Ultimate Point on Due Process” below]

c. Subsequent events: 

i. Congress subsequently passes a statute that includes some, but not all, of the APA procedural safeguards.
ii. It also appears to allow much more commingling of functions in the investigation and adjudication of immigration cases, which leads to Marcello v. Bonds.

v. Marcello v. Bonds (1955) [supp]
1. Hold (Clark): APA superseded (implicitly or explicitly?) by the new immigration Act. Wong-Yang Sun is no longer good law.
2. Key Analysis:

a. Presumption of APA Applicability:

i. Strong presumption that APA applies (see § 559: subsequent statutes don’t supersede or modify the APA unless they do so explicitly).

ii. Express Modification:

1. 1952 immigration act did not have “express modification” language.

2. But it does say that the provisions are the “sole and exclusive” provisions that govern deportation proceedings. 

3. Note: Not express, but the implication is very strong.

iii. Implicit Preemption: 

1. Additionally the act closely tracts the provisions of the APA, and intentionally leaves off a few procedural requirements. This seems like a structural express preemption of the APA.

2. Especially given that the SC doesn’t like to impose “magical password requirements,” this should be enough to preempt the procedural requirements of the APA, because of the clear Congressional intent. Right?

iv. Held: SC agrees. The nature of the act makes it obvious that Congress did not mean for the APA to apply.

b. Due Process: SC concludes that commingling of functions does not necessarily create a Due Process violation.

3. Dissent (Black, along with Frankfurter):

a. Note: that Black does not reach the Due Process question, but does drop several hints in dicta that he might be inclined to find a Due Process violation in this situation.

i. This is a use of the constitutional avoidance canon.

ii. Critique: If Due Process is such a big deal that there needs to be truly express preemption, then why is Black ducking this issue here?

b. Black resolves on statutory grounds.

i. Legislative history indicates that Congress may have intended the APA still to apply.

ii. No “express” modification or superseding of the APA, and this is what is required.

c. Critique: There is an express modification, in the structure of the new Act. 

i. And (me) there are also limits to what legislative history can tell us – it is too easy to cherry-pick.
ii. [see notes pg. 94-95 for more on limits of legislative history]

d. Counter: “Magic words requirement” might be a good thing in order to produce clarity about what procedures apply (APA) and when (unless explicitly preempted).
e. Re-counter: That’s fine. All we are arguing about is how broadly “express” should be interpreted.

4. Ultimate Point on Due Process:

a. Just as with nondelegation claims, the SC has made it almost impossible to succeed on a Due Process claim where the investigative and adjudicative functions are combined in one body.
b. However, as with nondelegation, there are occasional grumblings (e.g., Black’s dissent) on this score, that address the policy concerns underlying commingling.

c. Result: Although a challenge is going to be unlikely to succeed, the policy concerns are real and they might make a good line of argument.

4. Agency Choice of Policymaking Form:
a. Basic query: Is the agency allowed to choose freely between adjudication and rulemaking as a forum for setting policy?

b. Basic Answer: Agencies can use adjudications to make rules, and can use rulemaking to resolve issues that arise in adjudications. In general, agencies have an extraordinary amount of flexibility to choose among policymaking forms.

c. General Policy Concerns:

i. Policy-Setting through Adjudication:

1. Lack of foresight: 

a. Only considers immediate parties and arguments. May not receive the same detailed consideration and issue development as in RM.

2. Lack of predictability:

a. Because adjudications are based on a particular factual setting, they might provide less in the way of advance notice and guidance for future disputes.

b. This might lead to less efficient and predictable behavior, both on the part of agencies and regulated parties.

ii. Policy-Setting through Rulemaking:

1. Closer scrutiny:

a. Courts general review rulemakings more closely than adjudications, so agencies have an incentive to set policy through adjudication, where they can do it with greater ease.

2. More Transparency:

a. Rulemaking requirements impose more transparency, which an agency might not like if it cuts back its enforcement powers.

d. Early Cases (Rulemaking vs. Adjudication):
i. Basic Overview: 

1. The Due Process clause requires a hearing when the agency is engaging in what looks like adjudication, but not when it is engaging in what looks like rulemaking.

2. The principle problem is that the distinction between these two categories is very blurry. 

a. It is not at all clear what counts as an adjudication and what counts as a rulemaking in the pre-APA context.

b. Even after the APA, this distinction will not hold water: agencies can always conduct rulemakings under the guise of an adjudication, and vice versa.

ii. Londoner v. Denver (1908) [pg. 238]
1. Facts: Denver paved a street and assessed a supplemental tax on landowners living on the street. No public hearing.

2. Hold: Due Process violation. The city cannot impose a tax without a hearing.

3. Analysis;

a. Normative (functionalist) arguments for a hearing:

i. Specificity: A limited number of people targeted by the tax, so they should be able to respond.
ii. Accuracy: Hearing will improve the accuracy of the decision-making process. 

iii. Publicity: Hearings attract publicity, and allow political participation.

iv. Legitimacy: (me) there is a need for meaningful participation – whether in adjudication or rulemaking. People need to feel as though they are being heard. Fairness and equity.

b. Functionalist arguments against a hearing:

i. Resource Strain: Every agency decision affects some people disproportionately. If a hearing always needed to be provided agency’s would be crippled, and Denver’s streets would remain unpaved.

ii. Gray Areas: How to draw the line between when a rulemaking is specific enough that a hearing is warranted, and when it is general enough that no adjudication is necessary? [for more see notes pg. 96]
c. Important Clarification:

i. If the Colorado legislature had assessed the tax itself, through the state legislative process, there would have been no hearing requirement or due process problem. 

1. SC is explicit about this.

2. nondelegation. The concern is that the legislature is over-delegating to local administrative agencies. If the legislature did it itself there would be no problem.

ii. Rationale: 

1. Democratic Accountability: legislatures are accountable, local boards (to which the legislature might delegate) are not.

2. Different characteristics of boards and agencies: Agencies are supposed to make rational, information-based decisions. 

a. They are not afforded the same freedom of action as legislatures.

b. E.g., their authority is bound by an “intelligible principle.”

3. Fairness: When state legislatures make decisions there has been direct political participation. Not so with boards. Related to Democratic Accountability argument.

iii. Bi-Metallic Investment Co. v. State Bd. Of Equalization of Colorado (1915) [pg. 241]
1. Facts: Nine years after Londoner there is another tax assessment case in Denver. State agency increases the property valuations by 40%, so taxes go way up. Landowner sues.

2. Hold: No due process violation, no hearing required.

3. Analysis:

a. Scope of the rulemaking:

i. Compare to Londoner, where a single street was affected. Here it is the entire city of Denver.

1. The larger scope matters to the court (even though the injury is the same to any given individual) because, from an administrative resources and efficiency perspective, allowing a hearing here would be untenable.

2. Also note that the SC is more confident that in this case, as opposed to Londoner, the broad scope of the rule will provide a political check on the agency action. So many people are affected that if it is a bad rule the legislature will hear about it, and will do something about it.

ii. Note that this is a highly functionalist concern.

iii. Critique: (me) Where is the line drawn? At what point does the scope become broad enough that a hearing is no longer required?

b. Administrative Efficiency: (same as above, scope)

e. Post-APA Cases (Rulemaking v. Adjudication)

i. Definitions: § 551 [pg. 1321-23; 252] 

1. Rulemaking:

a. Rulemaking: § 551(5) “means agency process for formulating, amending, or repealing a rule.”

b. Rule: § 551(4) – “means the whole or a part of an agency statement of general or particular applicability and future effect designed to implement, interpret, or prescribe law or policy…”

2. Adjudication:

a. Adjudication: § 551(7): “means agency process for the formulation of an order”

b. Order § 551(6): “means the whole or a part of a final disposition, whether affirmative, negative, injunctive, or declaratory in form, of an agency in a matter other than rule making but including licensing”

3. Analysis of Definitions: [see notes pg. 55] 

a. There is a lot of analysis here (see notes), but the important thing to be gleaned from these definitions is that the line between rulemaking and adjudication, at least as presented in the APA, is fuzzier than the intuitive distinctions drawn earlier in the outline (refer back to the version of this same definitions section earlier in the outline).

4. (Stephenson): 

a. In practice there is an “I know it when I see it” distinction between rulemaking and adjudication. (Although there are some exceptions, e.g., Scalia’s concurrence in Bowen).

b. Not that much turns on the specific definitions, and there is an implicit understanding that the definitions are largely unsatisfactory, and that courts will not consider themselves fully bound by them.

ii. Rulemaking via Adjudication, Generally: 

1. Query: When can agencies announce general policy through adjudications?

2. Basically: Despite hortatory language in Chenery (that rulemaking is strongly preferred where possible), the SC (see Chenery and Bell Aerospace) has given agencies a great deal of discretion to create policy through adjudication, rather than through RM.

3. Result: Some agencies do RM anyway, but a number of others (e.g., NLRB) set policy through adjudication. 

a. But note that in some conditions the decision to proceed through adjudication may be arbitrary and capricious.

b. See Friendly’s “one bite” concern in Bell, which the SC dismissed because there was no adverse reliance.

4. Retroactive Rulemaking vs. Retroactive Application of Policy in Adjudication: [notes pg. 105]

a. Query: Is retroactive rulemaking more or less legitimate than applying a new policy retroactively in an adjudication?
b. Retroactive RM is Less Problematic

i. Information: RM provides information from a broader range of parties evaluating the rule.
ii. unfair surprise / notice: there is less unfair surprise in rulemaking, as compared to adjudication. RM gets the notice out to regulated parties sooner
c. Retroactive RM is More Problematic

i. rules are generally thought to have future effect
1. less legitimate when a rule is being applied with retroactive effect
2. See Scalia concurrence in Bowen [retroactive adjudication is OK; retroactive RM depends on whether or not it is primary or secondary retroactivity]; also see Nesson complaint
ii. procedural safeguards disfavor retroactive rulemaking
1. RM considers broad, general issues
2. When developing rules an agency is not really thinking about individual parties, which might result in gross unfairness in individual cases
3. (me) Is this really any different from the gross unfairness that rules engender in prospective application? Either way it would be better if there was some sort of variance, exemption, or exception provision?
4. Note on Exemption Provisions:

a. Query: How important is it that there is an exemption provision when deciding whether an agency can make a legislative rule to resolve issues that come up in individualized adjudications (as in Yetman or Vermont Yankee)?

b. (me) Seems important – that way you allow for rulemaking but also preserve the individualization of adjudicative proceedings. Prevents absurd results by rigid adherence to generalized rules which, by definition, have exceptions.

c. (Stephenson, legal summary)

i. SC and lower courts have sent mixed signals

ii. Many rules contain exceptions, even if they are hard to invoke. Courts have pointed approvingly to these safety valves, but have never come out and said that they are required. And at least in one case the court has said that the lack of safety valve isn’t a problem; but that case has unique facts so it is unclear
iii. Analogy to legislation
1. rulemaking is most like legislation, and we think that retroactive legislation is very dangerous; retroactive adjudication is much more accepted as a reasonable way to proceed
2. Note: this is much like the “future effect” argument above
3. Critique (me): If agencies are carrying out the will of executive, then there isn’t a very clear analogy between judicial adjudication and administrative adjudication. So, by extension, perhaps the analogy between administrative rulemaking and Congressional legislation doesn’t hold water either.
f. Retroactive Adjudication Cases:

i. Chenery II [SEC v. Chenery Corp. (1947)] [pg. 556]
1. Overview and Procedural History: [see class notes pg. 97-98]

a. Chenery I: Sorting through a complicated corporate reorganization, the SEC refused to approve several proposals by the Chenery group. Ultimately the cited what the SC held to be a made up common law principle of equity jurisprudence.

b. Chenery II: After the SC remands to the SEC, the SEC official endorses an argument that the Supreme Court hadn’t reached in the first place.

i. Argument: that the equity principle is nevertheless important, that it should exist, and that the SEC is going to apply it in this adjudication. 

1. Note: This is an issue because the SC never ruled on the SEC’s argument, which was advanced in the first case, that the equitable principle should exist if it does not already exist at common law.

2. Chenery Principle: SC will only evaluate an agency’s decision using the basis that the agency provided for it at the time the decision was made. 

a. It won’t allow post-hoc justifications.

b. This is why the court remands in Chenery I, and the case winds right back in the SC in Chenery II.

ii. SEC provides an official endorsement of this position – along with supporting rationale – and uses this as the (new) basis for denying Chenery’s reorganization proposal.

2. Issue: When can an agency adopt a new rule in the context of adjudication?
3. Hold: The SEC (and other agencies) can announce a new principle in an individual adjudication. The SC rejects a sharp distinction between rulemaking and adjudication.
4. Analysis:

a. Note: APA is not applicable in this case
i. Everything in this case, except the final opinion, occurs pre-APA.

ii. But note that Chenery is still good law, even though it is not technically an APA case.

b. No Retroactive Application [class notes pg. 99]

i. Chenery argues that SEC is creating and retroactively applying a new rule.
ii. Argument against retroactive application:
1. Fair Notice
2. Rulemaking is incomplete and problematic when it happens in an adjudication: 

a. worry that adjudication-inspired rules will make for bad general rules
b. See Jackson’s dissent: agency should be forced to flesh out its rules, and define its delegation, before applying them to specific cases.

iii. Court’s Response:

1. No Retroactivity: It was always unlawful to have an unfair or inequitable reorganization plan. Just because the Chenery group badly predicted what was unfair, does not mean there is a retroactivity problem.

2. Fair Notice: Chenery had fair (actual) notice from previous interactions (e.g., Chenery I) that the SEC was not going to approve this plan.

c. Why agencies need to be able to announce rules in adjudication:

i. Foreseeability: Agencies cannot predict the future, and imagine every scenario in advance. 

1. Need to be able to make certain changes in interpretation on the fly.

2. Otherwise this will just encourage regulated groups to engage in creative law-breaking.

3. Counter: This is true, and agencies need some flexibility, but the SEC should try to craft specific rules, in advance, where possible.

ii. General Applicability:

1. Agencies should not promulgate overly specific rules, which is what would result if rulemaking was required prior to application in adjudication.

2. This would hamper the agency’s efficiency.

iii. Administrative Resources: Rulemaking is time consuming, and to require it in every single case would limit the agency’s effectiveness.

5. Note on Judicial vs. Administrative Retroactivity: [class notes pg. 100]

ii. Bell Aerospace
1. Basic Issue: After Chenery, how far can an agency go in setting policy through adjudication?

2. Main Point: SC concludes that Bell Aerospace is on all fours with Chenery; agencies have fairly broad freedom to choose between rulemaking and adjudication.
a. note that SC opinion does not say that agencies are entirely free in this regard.
b. There may be limits that derive from, e.g., § 706 (A&C) of the APA, but the SC doesn’t supply many details.
3. Bell Aerospace v. NRLB (2nd Cir. 1973) [pg. 567]
a. Facts:  
i. NLRB had decided, in case-specific adjudication, that the buyers at a Bell Aerospace facility had the right to unionize
ii. The decision turned on the NLRB’s determination that the buyers were not “managerial employees” – this is important because of prior judicial opinions that turn on whether or not employees are managerial.
b. Key Issue: 
i. It’s not whether or not the NLRB was correct in its determination that buyers were not “managerial employees.” 
ii. The issue is whether the board could reach the decision in the context of adjudication, as opposed to rulemaking
c. Hold: NRLB is not allowed to make this determination in the adjudicative context.
d. Analysis (Friendly): 
i. Query: How does the court distinguish Bell Aerospace from Chenery?
ii. More general, more like rulemaking:
1. NLRB is making a rule that is going to apply to buyers all over the country, with a much broader impact.
2. Here the NLRB is quite clearly establishing a general policy to apply to all companies in the country, and this looks a lot more like a rule than in Chenery
3. Critique: Why is this rule more general than the SEC’s rule?
a. Perhaps the set of affected individuals is larger, but why should that make that much of a difference?
b. The characterization of Chenery as an ad hoc or one off decision almost misses the point – the fight in Chenery was because the SEC had declared a general statement of policy in an adjudication.
iii. Use Rulemaking where possible; Foresseability

1. Chenery said that Rulemaking should be used “as much as possible” to “fill[] in the interstices of the” statute (quoted on pg. 568 in Bell Aerospace)
2. There was nothing new going on here, unlike in Chenery, which would have prohibited the NLRB from considering this issue in advance of adjudication and making a ruling beforehand. 
a. in Chenery you could plausibly argue that the SEC had never thought about the issue before
b. in Bell Aerospace the NLRB was changing its course
3. “One bite at the apple” Argument: 
a. Friendly, J suggests that it might be OK to flesh things out and become more specific in adjudication (first impression)
b. But if you switch (the NLRB changes its mind) then there needs to be rulemaking.
c. Q: (me) How does this compare to the “one bite at the apple argument” advanced in ATA, where the D.C. Circuit allows an agency to issue an interpretative rule without N&C, provided that it is its first interpretation? [see email for more]
iv. Pre-APA
1. Friendly doesn’t go this way, but he might have
2. Argument: Chenery was pre-APA, Bell Aerospace is post-APA and § 551 requires rulemaking for this sort of agency action.
4. Bell Aerospace v. NLRB (1974) [pg. 569]

a. Hold: Reversed. The NLRB is not required to use N&C rulemaking.

b. Analysis:
i. No Adverse Reliance:
1. Bell Aerospace is not subject to damages or fines, there is no adverse reliance on the part of the company
2. Thus, under these circumstances, the SC is not that concerned about the change of position by NLRB.
3. Q: (me) Is this a repudiation of the “one bite at the apple” theory? That what matters to the SC is not the number of bites, but the degree of reliance? [See ATA and email]
ii. Agency Discretion:
1. It is at the discretion of agency to decide whether to use Rulemaking or Adjudication (pg 570, 571)
2. Critique (me): Chenery said to use Rulemaking “where possible”, not where the agency “wants to”
iii. APA-Based Argument:
1. Generally:
a. § 551 says that a rule is a statement of general or particular applicability and future effect
b. the NLRB has made a statement of general applicability and future effect, therefore it is a rule and the APA provisions apply.
c. Chenery is pre-APA and does not apply
2. Response (NLRB and the SC):
a. The passage of the APA shouldn’t overturn Chenery and change the outcome here.
b. Rationale: 
i. all adjudication has future effect - whether explicitly or otherwise; and the primary purpose here is adjudication.
ii. Any adjudication relies on applying law to an existing case, and providing reasons for the outcome. Those reasons might always be applicable (and relied on) in later cases.
3. Another Response: Courts haven’t taken the definitional statements in the APA all that seriously
c. Agency Expertise: agencies are experts, issues are complicated
iii. Laidlaw Corporation v. NLRB (7th Cir. 1969) [supp]

1. Basic Question: When can administrative agencies give retroactive effect to a policy?

2. Summary of Labor Law:

a. Basic substantive issue: what are an employers’ obligations to a formerly striking worker that seeks reinstatement

b. For many years the NLRB had a policy of non-discrimination – the employer had to treat the employee no worse, but no better, than other employees.

3. Facts:

a. Complex labor dispute between Laidlaw and employees; striking employees applied for reinstatement.

b. Employees were not rehired by Laidlaw

i. in making those employment decisions there is no claim that the corporation had discriminated – so Laidlaw was in compliance with the NLRB’s previous decisions (in 1965)

ii. 1967: SC decided another labor case (Fleetwood) that strengthened the standard from non-discrimination to priority hiring for striking workers.

c. NLRB then decides that Fleetwood controls in Laidlaw, despite the events happening in 1965, and uses this reasoning to require that Laidlaw reinstate workers and provide back pay. Ladilaw sues arguing retroactivity.

4. Issue: Can the NLRB give the Fleetwood policy retroactive effect, and apply it to the events at issue in Laidlaw (even though they happened two years earlier)?

5. Hold: Employing a balancing test the court holds that the importance of the employees’ right at stake justifies retroactive application of the Fleetwood policy.
6. Analysis:

a. Unforeseeable and Unfair (Laidlaw and Court Dissent)

i. Laidlaw was in compliance with the law at the time it acted

ii. This is “arbitrary and capricious” under the APA to order back pay when they were entirely in compliance with what we and the NLRB understood to be the law at the time

iii. Note (me) This also implicates all sorts of normative concerns, including the legitimacy of agency actions (Nesson’s argument)
b. NLRB Response (and court majority)
i. Retroactivity should be allowed in certain situations, when the statutory right at stake is really important
1. Here the right to reinstatement is very important to the employees
2. We, the NLRB, screwed up and didn’t recognize this right. Now we realize that employees had this right all along and are remedying this
ii. So there is a balancing test to decide whether there can be retroactivity
1. note there is support for this balancing position in Chenery – court there said that it would apply a balancing test
2. Here the balancing test favors the employees
iii. Critiques:
1. (me) this might argue for reinstatement, even though Laidlaw complied with the law, but why for extra punitive damages?
a. Why is it that the company bears the entire cost of the NLRB’s mistake?
b. Why not split the burden between employees and employer, or even have NLRB provide some of the compensation / back pay?
2. (me) but then this creates a problem for the legal system as a whole – how do you tell when there is an important enough right to allow retroactivity?
iv. Counter:
1. Courts do this all the time in the common law – overrule old decisions and create new law. So there can’t be something inherently arbitrary, capricious, and unjust when there is a change in the rule.
2. Query: Why should it be so special when an agency does this rather than a court? (me) Agencies have legitimacy problems that courts do not have, and are constrained in ways that courts are not, so this is not a perfect analogy.
iv. Retail, Wholesale, and Dep’t. Store Union v. NLRB (D.C. Cir. 1972) [supp]
1. Facts and background:
a. Coke fired striking workers before Fleetwood. Doesn’t give them priority in rehiring, then Fleetwood comes down, NLRB decides Laidlaw.
b. Former Coke employees petition NLRB for similar legal relief as in Laidlaw, and the Board grants it (reinstatement and back pay)
c. Coca-Cola concedes reinstatement, but argues against back pay
2. Held: D.C. Circuit agrees: Coke not liable for back pay.
3. Analysis: Distinguishing Laidlaw from Dep’t. Store
a. D.C. Circuit doesn’t think that Laidlaw was incorrectly decided; they are distinguished on their facts
b. Second Impression vs. First Impression:
i. Laidlaw was the first time the NLRB had to consider this issue of reinstatement and back pay; Dep’t. Store  was a case of “second impression.”
ii. Query: Why should this even matter? Why should the case come out differently just because someone (Laidlaw employees) got to the Board first?
1. Want to create incentives for people to seek to change the rules. If there was no back pay liability then there might be no incentive to file suit against employers / NLRB.
2. The “public good” is the change in the rule; once that has happened then the additional benefit of bringing claims before NLRB goes away, so the balance appears to shift
iii. Result: D.C. Circuit seems to say that in Laidlaw the scales were tipped just barely in favor of back pay liability; once the rule change is brought about the scales tip back just barely against back pay.
1. note: (Stephenson) it is not entirely alien to have this sort of thing in the law
2. Often the party who actually gets into court in a habeas petition will have their situation changed. But the rule may not apply retroactively to everyone; so the first guy gets a bit of a bonus
iv. Q: How does this relate to the “first bite at the apple” argument? (me) This seems to be the same argument that Friendly makes in the first Bell Aerospace opinion – there is nothing new in this adjudication, so there is no reason to allow the agency to set policy here.
4. Balancing Test Factors (D.C. Circuit)
a. The Five Factor Test:
i. Is the case one of first impression?
ii. Is it an abrupt departure from settled practice, or does it fill in a void in the law?
1. Chenery: no clear rule pre-existing rule
2. Bell Aerospace (D.C. Cir.): if there was settled law and there is a change then this is more problematic
3. Note: see more on this in notes at pg. 105: New Rule vs. Elaboration or Clarification

iii. Extent of reliance on old rule (See Bell Aerospace, SC opinion)
iv. Burden of retroactive application (similar to the third factor)
v. Statutory interest in applying the new rule retroactively
b. Note: in this case the last four factors don’t distinguish from Laidlaw, so the court focuses on the first factor (impression) to distinguish the cases
5. Query: Is it less problematic for an agency to reverse its policy than to clarify an ambiguity or “fill a gap” in its policy?
a. Note: This is analysis of the second prong, above.
b. Analysis:
i. (me) Worse for agency to reverse its policy; there is no way for parties to know when the rug is going to be pulled out from underneath it.
1. different if there is indication (some sort of notice) that the landscape is going to change
2. but when that is not the case (as in labor cases where events occurred before Fleetwood), this is problematic

g. Retroactive Rulemaking Cases: 

i. Citizens to Save Spencer County v. EPA (2nd Cir. 1979) [supp]

1. Hold: Retroactive effect here is not a big deal b/c EPA told everyone that the rule it was promulgating was going to take effect beginning in March, even though the rule would not be final until June. Good cause.

2. Analysis:

a. Plaintiffs say APA §551(4) defines rules as having “future effect”, §553(d) requires publication of a rule 30 days before it takes effect.  Neither of these met.

b. Court allows exception to prospective effect when “provided by the agency for good cause found and published with the rule.” §553(d)(3)

ii. Bowen v. Georgetown University Hosp. (1988) [supp]
1. Background: 
a. Medicare case concerning HHS regulations calculating hospital and other provider reimbursement rates.
b. Changing Rules

i. in 1981 the Secretary promulgated a new schedule that changed the way reimbursement was calculated; these rules were less favorable to hospital providers (“cost plus”)
1. Hospitals sue and allege that HHS didn’t go through notice and comment RM. 
2. HHS confesses error, admits they didn’t comply with APA, so they take the rule back for notice and comment (in 1983)
ii. 1983: HHS says that they are going to reimburse hospitals under the old rules, but they announce they are going to issue a new rule and apply it retroactively beginning from the time that they announced the procedurally defective rule
iii. 1984: HHS issues a new final rule, hospitals have to give back to HHS several million dollars in reimbursements that they had received
a. Hospitals sue again, arguing unlawful retroactivity.
2. History:
a. District Court: 
i. Held that the new rule was unlawful because it was retroactive.
ii. Why? Applied the balancing test from Retail (Department Store Union) and said that it was arbitrary and capricious in this case for there to be retroactive application
b. D.C. Circuit
i. Agreed with the outcome: impermissible retroactivity
ii. Why? Affirms on two alternate grounds:
1. APA forbids retroactive rulemaking
2. Medicare Act bars retroactive application of cost-limit rules
c. So there are three possible theories why the SC might hold that the rule cannot be applied retroactively:
i. APA forbids retroactive RM expressly (D.C.)
ii. Arbitrary and capricious in this case (District Court)
iii. Medicare Act bars retroactive application (D.C.)
3. Hold (Kennedy): There is no delegation to the Secretary under the Medicare Act to engage in retroactive rulemaking (theory #3). 
4. Analysis: 
a. Presumption against Retroactivity:
i. Generally:
1. Retroactivity is disfavored, so it will not be imputed to the Secretary unless there is express authority.
2. Strong burden of proof placed on the Secretary to demonstrate that she does have retroactive authority
ii. Query: Where does this presumption come from?
1. Not clear from the opinion where this comes from…
2. There just seems to be an unfairness about it. Kennedy says there is a general (policy or functionalist rationale) presumption against retroactivity
iii. Result: Retroactive application is not per se unlawful, but it is not allowed here because not expressly authorized. And when rules and statutes are not explicitly retroactive courts will construe them not to be retroactive (presumption against). 
b. Scalia Bowen Concurrence
i. Argues that retroactive rulemaking is unlawful under the APA (alternative grounds for rejection).
ii. § 551 – Definition of Rule

1. “agency statement of general or particular applicability and future effect”
2. “In short, there is really no alternative except the obvious meaning, that a rule is a statement that has legal consequences only for the future”(quoting Scalia)
iii. Query: How does Scalia explain earlier retroactivity balancing tests?
1. Scalia says that virtually all of these cases were adjudications, which weren’t retroactive rulemakings.
2. Chenery is a pre-APA case; so it can’t apply to retroactive APA rulemaking
3. Spencer County is an aberration; clearly not the norm
iv. Query: What about retroactive balancing in the rulemaking case?
1. Scalia draws a distinction between primary (true) retroactivity and secondary retroactivity.
2. Primary vs. Secondary Retroactivity:
a. Primary Retroactivity: changes the past legal consequences of past actions. This just simply cannot be done under the APA
b. Secondary Retroactivity: changes the future legal consequences of past actions.
i. ex: gov’t changes tax laws that render past investment decisions less attractive.
ii. Secondary Retroactivity is conceivably allowed, but may be problematic. This is where the balancing test is applied.
v. (Stephenson)
1. Scalia opinion is interesting, but it only gets his one vote, so don’t attach too much significance to it.
2. But it is interesting because it does allow agencies to act retroactively through adjudication; and in some limited instances (secondary retroactivity) through rulemaking.
vi. Critique: (me) this is problematic because it provides agencies incentives to act through adjudication when they want to act retroactively.
5. Hypo: What if the Medicare statute gave explicit authorization to the Secretary to issue retroactive rules? [discussion, including of Kennedy and Scalia views, on notes pg. 107]
iii. Smiley v. Citibank (1996) [supp.]
1. Facts:

a. Woman in CA brought a lawsuit saying that exorbitant late fees were unconscionable under the terms of the statute. Bank defends arguing that the fees count as interest. [see notes pg. 107 for more context]

b. While the suit is ongoing the OCC promulgates a new rule making it clear that the term “interest” does include late fees.

2. Hold: An agency is allowed to clarify an ambiguous and unsettled term. This does not count as retroactive rulemaking.
3. Analysis:

a. The court spends most of its time discussing the weight to give the OCC’s interpretation of the statute.

b. There is a footnote (#3) on retroactive rulemaking

i. Argument offered: it was only after the fact that the OCC announced that “interest” included late fees; and that is retroactive rulemaking

ii. Response (Scalia, for a unanimous court): 
1. There is no problem under Bowen because it is not the case that late fees clearly weren’t “interest” prior to the OCC resolution. So the court should consider the OCC’s opinion, even if the explanation came after the fact
2. This is not retroactive.

c. Result: this is related to the question of whether the previous law was settled (and is being reversed) or was ambiguous and unsettled. 

d. Note: 
i. this is interesting in light of Scalia’s opinion in Bowen which seemed to suggest that primary retroactivity was not allowed at all under the APA. 

ii. (me) Not clear whether this is an example of primary or secondary retroactivity, because the distinction between the two is very blurry. 
iv. Yetman v. Garvey (7th Cir. 2001) [pg. 587]
1. Main issue: When can an agency utilize RM to resolve recurring issues in an individual adjudication? (Note the same strategy used in Vermont Yankee).

2. Overview:

a. FAA’s rule is that once you hit 60 you can’t be a pilot any more.

b. Key aspect of this case: 

i. ordinarily the FAA will revoke a pilot’s license if the FAA thinks he/she is unfit to fly

ii. FAA must ordinarily hold an adjudicatory hearing to revoke a license

c. In 1959 the FAA determined it was impossible to test whether a pilot was unfit to fly over 60; so it announced a blanket rule that held all pilots over 60 were unfit to fly. Note that there are exemption criteria, but they are practically very difficult to meet

3. Analysis of the Rule:

a. Over-inclusive: probably a number of pilots over the age of 60 that are capable of flying

b. Cost Benefit justified: 

i. the rule may be substantially over-inclusive, but in the end it might be the most efficient way to preserve flight safety

ii. if, by and large, most people over 60 are unfit to fly this might be a much more efficient way than individual hearings

c. Caution: also, the rule errs on the side of caution in case there is doubt

4. Issue: Should flight determinations (and other similar decisions) be capable of decision by rule? Or, since they apply to individual cases, should they be made in individual adjudications?

a. (me) This is the same tension as between Londoner and Bi-Metallic, prior to the APA: at what point is too inefficient to provide an individualized adjudication?

5. Hypos: Two Yetman hypos in the notes at pg. 109-110.

v. Heckler v. Campbell (1983) [pg. 592]

1. Generally:

a. In determining eligibility for Social Security disability benefits HHS engaged in a rulemaking proceeding, and then produced a big grid that determines whether you can get a job based on certain factors, including age, disability, education, etc. 

b. You still get a hearing, but the hearing amounts to pulling out a chart, plugging numbers into it, and coming up with an outcome

2. General Analysis of Grids in Adjudication:

a. Not individualized: Hearings are meant to provide for judgments based on the facts of the individual case. Concern is that the grid is excessively mechanical, resistant to change and unique circumstances.

b. Predictable and Efficient: Benefits of the grid are that it removes some of the arbitrariness in the disability benefits determination and it expedites benefit determinations, which gets money to people who need it much faster.

3. Hold (Powell, unanimous): The SC unanimously approved the grid scheme.

4. Specific Analysis of the Grid in Heckler:
a. Individualization:
i. Hold: the grid is not only unnecessary, it is not allowed.

ii. Rationale: it doesn’t provide for individualized hearings as the organic statute requires. 

1. There is a hearing in a technical sense, but it is not a hearing as contemplated by the statute
2. The hearing becomes just a mechanized process; all that is happening is placing the applicant on the grid. So the disability issue was resolved by rulemaking, not by adjudication (hearing).

b. Counter: There is some individualization

i. Generally: 

1. You don’t know where to look on the chart until you adduce the facts of the individual, and that occurs at the hearing.
2. Thus, facts specific to the individual are still decided by hearing. There is simply not a hearing on the other things that are generally applicable to a number of applicants.

ii. Result: So it is not there is no hearing, and no adjudication; it is that there is some generalization applied to individual determinations
iii. note: often characterized as a distinction between legislative facts and adjudicative facts.

1. But this fact seems to blur when you recognize that the legislative “fact” (e.g., the result in any grid square) is actually a generalization based on a number of adjudicative facts.

2. E.g., “a pilot over 60 is unfit to fly.” That sounds like a legislative fact when you talk about all pilots, but when you talk about a specific pilot you realize it is adjudicative. 

3. Critique: (see Yetman hypo #2): if the adjudicative fact can be adduced accurately and easily, then there is no need to rely on a generalized legislative fact. 

5. Potentially Important Distinction: Does the statute itself mandate an adjudication, or is the rule itself used by the agency (that avoids adjudication) problematic (e.g., A&C)? 
III. Judicial Review of Administrative Decisions 
1. Arbitrary & Capricious vs. Substantial Evidence: (my interpretation of Joce’s notes; might be a little sketchy)
a. Rule: It is easier for an agency to satisfy an arbitrary and capricious standard than the substantial evidence standard, and it is correspondingly easier for a court to overturn on the substantial evidence standard of review. 

b. Rationale: 

i. Substantial evidence applies for formal rulemaking, arbitrary and capricious applies for informal or formal RM. Informal rulemaking is thus easier for agencies, because they don’t have to satisfy the second threshold on review.

ii. This makes sense to have a higher standard for formal rulemaking, meaning the substantial evidence bar is higher than A&C (and thus easier for a court to overturn) because, otherwise, the ‘substantial evidence’ additional standard in formal RM would be redundant.
c. But note that even a decision that is supported by substantial evidence can still be A&C (See Bowman v. Arkansas-Best Freight)
2. “Substantial Evidence” Review of Factual Determinations:
a. Fact vs. Law

i. Difficulty is that the line is difficult to draw, court that makes findings of fact affects how valid the legal conclusions are.

ii. Facts are supposed to be independent of law, such that someone ignorant of law could summarize the facts. Problem is that many of our societal relationships (seeming facts) are defined by law (employment, contracts, etc).

iii. Jaffee – agencies presumptively have the authority to apply the law, so review should be different than review of district ct.

1. Judicial Review: District ct – give deference to trial courts to maintain integrity, so if judge makes decision standard is “clearly erroneous”, if jury makes finding, then “is evidence sufficient to support verdict?”

2. Rationale: Interest in finality is very strong

3. Agency Review: When review agencies, look to whether supported by substantial evidence, which is more than a mere scintilla. Learned Hand – evidence on which responsible persons are accustomed to rely in serious affairs

iv. Standard of Review: 

1. Not quite the same as reviewing district court for “unreasonableness,” or a district judge factual finding under “clearly erroneous.” Instead look to see if there is “substantial evidence,” keeping in mind importance of finality

2. Hierarchical Ranking (from least to most deference on appeal): Trial court finding ( agency ( jury

b. APA § 706:
i. § 706(2)(A) allows court to overturn an agency decision that is “Arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law”

ii. § 706 (2)E allows court to overturn agency decisions “unsupported by substantial evidence” in a 556/557 rulemaking/hearing

iii. § 706 (2)F courts can overturn agency decisions “unwarranted by the facts” (limited to if fact-finding procedures were inadequate or issue brought up in case that agency didn’t consider the first time)
c. Universal Camera v. NLRB (1951) [pg. 940]
i. Hold: In determining whether NLRB’s decision is justified by substantial evidence, the court can consider the whole record even the examiner’s report, even if board did not consider it.  
ii. Analysis:
1. Substantial evidence is more than a scintilla. It is what a reasonable mind might accept as adequate to support a conclusion.
2. Problem is if board can compile the record then can always support its conclusion.
a.  The APA addressed this mix of prosecutorial and judicial roles – added words “on record as a whole” which means can’t ignore facts on the other side.
b. Court will not substitute its opinion for the board’s on close calls, but board must assign some weight to other side
3. Under APA, courts must assume more responsibility for the reasonableness and fairness of board decisions. Here the court determined that the board should have included report of ALJ
d. Allentown Mack Sales v. NLRB (1998) [pg. 953] 
i. Facts: 
1. NLRB had a rule that employer who has good faith reasonable doubt about union’s maj. support can 
a. (1) request board supervised election 
b. (2) withdraw recognition of union and refuse to bargain 
c. or (3) conduct a poll of workers. 
2. Here the employer is a new company formed of old managers who took over. When they interviewed people they heard that they didn’t like union and so they decided to take poll.  Board found they didn’t have objective good faith reasonable doubt, company appealed
ii. Hold (Scalia): SC overturns NLRB’s actions because they applied a “reasonable doubt” standard in the NLRA incorrectly.  The reasonable doubt standard was correct, but the NLRB misapplied it in this case.
iii. Analysis:
1. Standard of Deference (Scalia): 
a. “whether a reasonable jury could have found that Allentown lacked a genuine, reasonable uncertainty about whether Local 724 enjoyed continuing support” (955).
b. Note that this is more deferential than the current standard of deference, 
2. Application of the Standard: 
a. The law just says an employer needs a “Reasonable doubt” before it takes a poll. There probably was reasonable doubt, but NLRB held employer to a higher standard here. 
b. If NLRB wants this to be the new standard, need to codify it
iv. Dissent (Breyer) 
1. Reasonable doubt must be based on objective considerations, court counted too much on the record w/o checking if it’s trustworthy. If this evidence is more closely examined then the holding of the board makes sense
2. Breyer’s critique is that the SC is being too deferential to the record, and not evaluating it with close enough scrutiny.
3.  “Arbitrary and Capricious” Review of Policy Choices:
a. The Emergency of “Hard Look” Review
i. Citizens to preserve Overton Park v. Volpe (1971) [pg. 989] 
1. Generally: Congress passed bill stopping highways from going through parks without DOT Sec’s permission. SC says the bill is very clear, here the substantial evidence standard doesn’t apply b/c not rulemaking under 556/557, so it is “arbitrary/capricious” review.
2. Analysis: 
a. Cannot fact gather an interrogation usually, this is rare, better to just remand.  If contemporaneous discussion, can only consider it if substantial showing of fraud (San Luis Obispo v. NRC p. 998), otherwise just overturn it
b. Important that says need to look at entire record even in informal proceedings

ii. CCNV v. Lujan (D.C. Cir. 1990) [supp.]: Can’t depose administrator of NPS to figure out why the agency rejected CCNV’s Christmas display. They have rules and have explained why the display doesn’t fit into the rules

iii. Ethyl Corp. v. EPA (D.C. Cir. 1976) [supp.]

1. Hold (Skelley Wright): 

a. arb/capricious review.  
b. affirm EPA’s decision to reduce lead in gasoline under arb/capricious standard.  This was a § 553 informal rulemaking

2. Analysis: 

a. Presume the agency has acted validly, then when looking at all the evidence can see why agency made its decision.  

b. A&C Is a highly deferential form of review.  Court looks at evidence itself and decides the agency drew the right conclusions.

3. Note: Is more lenient than the substantial evidence standard. 

4. Concurrence (Bazelon): Focus should be on agency’s process, not the merits b/c judges will meddle too much.  

a. Use the standard procedure to protect against bad agency decisions.  

b. Disagrees with majority that judges need to evaluate evidence on their own.

5. Concurrence (Leventhal): Similar to majority, court is not a rubber stamp so needs to delve into the material enough to ensure that didn’t skip a link in the chain. Will not substitute their own judgment for agency’s, but need to check agency’s closely.

6. Dissent (Wilkey):  Restraint, yes; Abdication, no. 

a. Very harsh review, look to see if agency missed any link and if they did then overrule them.  Look searchingly into facts and then agency’s treatment of them.  

b. Not completely reevaluating the agency’s decision but not just focusing on the process (both majority & Bazelon went too far in that direction)

iv. Bowman v. Arkansas-Best (1975) [supp.]
1. Main Point: Is true that although a finding may be supported by substantial evidence, it may also be found arb/capricious. 
2. Discussion: 
a. Here is not arb/capricious, looked at entire record and did explain why didn’t accept other sides opinion. 
b. Restates Overton Park that there must be a rational connection b/w facts and decision, and agency must provide the link. The court is not there to fill it in. 

i. so far goes w/ Leventhal in Ethyl. 
ii. But then says will be more deferential to a decision of “less than ideal clarity” if it can reasonably discern the agency’s path.  Sounds sort of like Wilkey.
3. Query: Where is line b/w court supplying agency a rationale it failed to raise vs. just reasonably discerning the path?
a. ICC had granted permits for 3 competitors to enter market, relied on info about services that current carrier challenged, but ICC decided challenges were invalid.  
b. Court upholds because able to discern the path of the ICC.

v. Pension Benefit v. LTV (1990) [supp.] 

1. Hold: VT Yankee does not allow the lower court to impose more procedures on the PBGC and force them to consider other areas of law – including bankruptcy, labor, etc beyond their organic statute – due to any notion of “fundamental fairness.”

2. Analysis: Overton Park does not apply, here court is violating VT Yankee by imposing a new duty to meet “fund fairness”

b. “Hard Look” Review, cont’d
i. Motor Vehicle Manuf v. State Farm (1983) [pg. 1002] 

1. Hold: Higher standard imposed on an agency’s repeal of something than on its failure to act [because this results in a change in the status quo] [Hard look review.]

2. Analysis: 

a. SC overturned NHTSA’s repeal of Standard 208 when decided that most manuf. would be installing automatic belts instead of airbags, instead of abandoning the regulation need to modify it. 
i. Is arbitrary and capricious to not consider alternatives like mandatory airbags.  Didn’t consider detaching auto belt is harder than not buckling up.

ii. Need to try for safety mandated in the statute

b. Note: Only 5 judges agree w/ point that agency saying seatbelts themselves are ineffective was arb/ cap.  
c. Not imposing specific procedure (VT Yankee) just telling them to consider the major alternatives.

3. Rehnquist dissent 

a. Agrees agency needs to explain why repealing, but think that political reasons for doing this are adequate. 

b. **Hint that political leanings are not adequate to justify regulatory policy.  
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