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Environmental Law
Professor Stephenson

Course Outline – Spring 2006
Doctrine and Class Notes
1. The Rise of Federal Statutory Environmental Regulation

a. Common Law Roots: Public and Private Nuisance

i. Madison v. Ducktown Sulphur, Copper & Iron Co., 113. Tenn. 33 (1904) [CB: 64]
1. Facts: TN company near the GA-TN boder, runs a copper-smelting operation; burning open-air piles of ore which produces harmful sulphur smoke.

2. Issue: What can the law do to address this situation?

3. Potential Solutions:
a. Close the Factory:

i. Pro: Property 
1. First in Time, First in Right: nearby farmers were on the land first, their health/property is being harmed.

2. Property Rights: protect use and enjoyment; allow farmers to stay on their land.

ii. Con: Economics [Cost Benefit Analysis (CBA)]
1. $2 million (value of copper smelting operation) vs. <$1,000 (value of affected farmland)

2. Copper is a desirable product, factory produces jobs – shutting it down might inflict more harm than good.

b. Injunction:

i. Proposal: Issue an injunction barring the factory from operating – which can then be bargained for.
ii. Coase Theorem: 

1. when transaction costs are zero the efficient result will occur (party that values injunction most will wind up with it)

2. problems: transaction costs are not zero, so it matters how you allocate the right (i.e., to whom you grant the initial remedy). Initial Distribution of the injunction matters.
iii. So who gets the injunction?

c. Tort Lawsuit:

i. Arguably this is a straightforward nuisance action – farmers can sue the factory in tort for damages
ii. Advantage: forces the factory to internalize environmental/health harms (that were previously negative externalities)

iii. Problem: Proving Causation

1. Ducktown is a case where causation is atypically clear. Normally proving that one individual factory caused the specific harm at issue will be difficult.

2. There may also be scientific uncertainty about causation. There may be good but not conclusive evidence that certain pollution causes the harm in question.

3. note: all this makes legal liability under common law system of tort difficult.

d. Possible Solution: Change the causation requirements (e.g., allow joint and several liability; reduce the standard for showing causation)
4. Ducktown Analysis:

a. What is it about Ducktown, and the regime of common law enforcement of environmental harms, that is inadequate?

i. Is it that the substantive common law rules are inadequate (i.e., we need stronger tort law)?

ii. Or is there something more basic about the decentralized common law that makes consistent enforcement difficult?

b. Problems with Common Law:

i. Different standards in different jurisdictions – even though environmental harms and pollutants do not respect jurisdictional boundaries (See e.g., CAA)

ii. Common Law tends to be reactive not proactive: this makes technology-forcing difficult, suggests that the legislature should be involved.

ii. Federal vs. State: Who Creates Environmental Policy?

1. Federal Government (advantages):
a. Economies of Scale: scientific data is expensive to gather and process; centralize collection, dissemination, and application of new technologies makes it cheaper and easier.

b. Race to the Bottom: fear of states attempting to attract businesses by offering lenient environmental/pollution rules, making the cost of doing business less expensive.

c. Uniformity: some issues might be some important – or widespread – that they must be regulated consistently across state boundaries. This is particularly true when political boundaries are not respected (e.g., air pollution, endangered species, etc).

2. State Government (advantages):
a. Local Values & Priorities: different jurisdictions value goods (including environmental goods) differently (e.g., poor states may value employment higher than clear air).

b. Tailor Regulations to Local Conditions: allow states to tailor their approach to environmental protection based on what works, and on unique circumstances (geographic, political, demographic, etc.). State legislatures might be better than the federal government at this sort of tailoring.

c. States as Laboratories: Encourage experimentation at the state level, which (potentially) enables more flexible, cutting-edge solutions to environmental problems that might not be feasible applied at the federal level.

3. Hybrid Solution: Cooperative Federalism
a. The federal government sets certain standards but reserves to the states a substantial degree of implementation and/or enforcement.

b. E.g., the federal government sets maximum pollution levels, and leaves it to the states to determine how to meet them (e.g., CAA)

iii. Rule-Making: Who Creates Environmental Rules?

1. Possible options: courts, legislatures, administrative agencies (executive branch). Who should have primary authority for the articulation and elaboration of the substantive rules of environmental law?

2. Administrative Agencies (analysis)

a. Expertise: substantive environmental rule-making is technical and it requires a degree of scientific expertise that legislators and judges simply don’t have.

b. Political Responsiveness: but agencies are not as politically responsive as legislatures because, by design, they are more heavily insulated from the political process and, thus, not as responsive to local conditions/concerns. 

i. But note: this could be a good thing – insulating agencies from political concerns, in an ideal world, might allow them to focus on protecting the environment, even when that mission is not politically popular.

ii. For example, long-term harms to future generations (especially diffuse ones like biodiversity, global warming, etc.) are often not adequately considered by present-day politics.

iii. Critique: There is something troublingly anti-democratic about this. If you let it go too far it would be rule by scientists.

c. Agency Capture:

i. One concern is that agencies are not outwardly political, but behind closed doors they are still run according to considerations of political expediency.

ii. Rationale: Many agency heads are politically appointed, and agencies depend on political parties for information, budgetary allotments, etc.

iv. Politics vs. Science in Environmental Rule-Making

1. Generally: Environmental policy decisions are a mix of political choices and scientific

2. Analysis:

a. Balancing Science and Politics:

i. Environmental policy choices are political – they involve a trade-off between harms and benefits (e.g., balancing statistical lives lost with the economic cost of preventing those statistical deaths), which is a value question into which politics and policy play.

ii. However, political decisions depend on sound science, and when politics becomes overly involved it can obscure or distort the underlying science.

iii. Not every environmental question is legitimately open for dispute – some are fact-based and admit of definitive answers.

b. Masking Policy as Science

i. There is a danger that policy decisions will be cloaked in or presented as science, and that they will be reviewed by courts as science and not as policy.

ii. Examples:

1. determinations about what sort of scientific studies or research to pursue are often policy decisions.

2. assumptions in calculations (CBAs for instance) that are or are not made are often policy decisions.

3. Scientific Uncertainty:

a. The old common law regime placed the burden on the plaintiff (see Ducktown) to prove a harm.

b. But, of course, this could be flipped by providing a presumption of harm and requiring the defendant to prove its innocence.

c. Note: This is a policy decision. And it illustrates that how agencies, courts, and individuals treat scientific uncertainty (which is common) can often be a matter of politics or policy.

c. Conclusion: 

i. at the root, there needs to be a sound scientific foundation upon which to premise inherently political environmental policy decisions.

ii. But it is often difficult to determine what are scientific elements of a decision, and what are policy or political elements. The two are not neatly separated.

v. Enforcement: Public vs. Private

1. Public Enforcement (Advantages)

a. Transactional costs: 

i. private enforcement requires private citizens to be willing and able (possess the necessary time, money, etc.) to bring suit. They must know the law, know how to successfully navigate the courts, etc.

ii. individual actors or enforcers are disadvantaged as to large polluters, who are likely to be repeat players.

b. Aggregate Environmental harms:

i. Many environmental harms are damaging in their aggregate effects – individual lawsuits would not be effective in exposing the problem.

ii. Administrative agency is better suited to deal with these large-scale problems.

2. Private Enforcement (Advantages)

a. Become aware of and respond to environmental harms more quickly.

b. Tailor remedy more appropriately to individual harm.

c. Millions of private attorneys general can sidestep the political process, and take enforcement directly to the courts. More robust and more efficient.

3. Private Enforcement (Disadvantages)

a. Bad precedent: private parties could settle and establish harmful or lenient common law precedent for other subsequent parties.

b. Maximum enforcement is not always a good thing. Sometimes you might want discretion in individual instances of enforcement in order to achieve the long-term efficient outcome. Government agency better placed to exercise discretion, consider positive externalities, etc.

b. The Rise of Federal Regulation and the Impact on Common Law

i. Four Key Problems with the Common Law System:

1. Substance: law was reactive rather than preventative, and the standards of proof and of causation were quite high.

2. Rule-making: Conducted by non-expert courts and judges.

3. Enforcement: Initiated largely by private enforcers.

4. Policy: Most relevant law was state law, not federal.

ii. Tracing the History of Federal Environmental Law [CB: 85 et. seq.]
1. The Common Law and the Conservation Era (pre-1945)

2. Federal Assistance for State Problems (1945-1962)

3. The Rise of the Modern Environmental Movement (1962-1970)

4. Erecting the Federal Regulatory Infrastructure (1970-1980)

5. Extending and Refining Regulatory Strategies (1980-1990)

6. Regulatory Recoil and Reinvention (1991-present)

iii. Federal Preemption

1. Four Types of Preemption
a. Express Preemption (1): the statute has an explicit preemption clause, although the scope of the preemption may be disputed.

b. Implied Preemption:

i. Conflict Preemption (2):
1. State and federal law directly conflict in a way that makes it logically impossible to comply with both simultaneously.

2. E.g., state law requires X and prohibits Y, and federal law requires Y and prohibits X

ii. Obstacle Preemption (3):

1. (Stephenson): sometimes conflated with conflict preemption but in this case there is no direct conflict; compliance with both is technically possible.

2. But there is a sense in which enforcing the state law would frustrate the goals of the federal law or statute.

3. Note: This form of preemption finds more favor with judges willing to ascribe purposes to statutes; and finds less favor with textualist judges.

iii. Field Preemption (4):

1. Even in the absence of a direct conflict or express preemption, court may conclude that federal regulation is so pervasive that Congress has effectively occupied the field.

2. (Stephenson): Close kinship with obstacle preemption – there is overlap between the two but they aren’t identical. 

2. Preemption Cases
a. Illinois v. City of Milwaukee, 406 US 91 (1972) [CB: 96] (Milwaukee I)

i. Facts: Illinois pursuing nuisance action against four WI cities.

ii. Issues/Holding:

1. Can a nuisance action be brought against a polluting government entity? Yes.

2. Does SC have original jurisdiction over the action? No. Must be filed in a federal district court.

3. Was Illinois’ common law nuisance action preempted by Federal law? No.

b. City of Milwaukee v. Illinois, 451 US 304 (1981) [CB: 97] (Milwaukee II)

i. Facts: Between Milwaukee I and Milwaukee II the CWA is passed.

ii. Held: Illinois’ federal common law nuisance action against WI municipalities was preempted by the CWA.

iii. Analysis:

1. Illinois argues §505(e) [savings clause] of CWA indicates Congressional intent to preserve common law actions. Therefore there is no preemption.

2. Court’s Response:

a. There is no express preemption in CWA.

b. But §505(e) applies only to citizen suit actions, not to the act as a whole. Therefore other actions common law actions are preempted.

i. Majority (Rehnquist opinion) emphasizes the “nothing in this section…” language.

ii. This is a narrow, textualist interpretation
c. Court concludes that “Congress implicitly had supplanted federal common law by adopting a comprehensive regulatory scheme for water pollution control. ‘Congress’ intent in enacting the Amendments was clearly to establish an all-encompassing program of water pollution regulation…’”(CB, 97)

i. This looks to be a form of obstacle preemption, although it also looks a bit like field preemption.

ii. Either way, SC infers that CWA displaced federal common law nuisance action.

3. Dissent (Blackmun, Marshall, Stevens)

a. Majority’s statutory reading is strained – overly textualist.

b. Response (majority): §505(e) is merely boilerplate language. The overall structure of the CWA makes it clear that Congress intended to displace common law actions.

iv. Federalism Concerns: none in this case (displacing federal common law with federal statutory law, but there are those concerns in IPC).

c. International Paper Co. v. Ouelletee, 479 US 481 (1987) [CB:98]

i. Facts: 

1. IPC dumping paper waste into Lack Champlain (NY/VT); VT lakeside residents bring a private nuisance action.

2. IPC removes to Federal court and moves to dismiss on the grounds of preemption, citing Milwaukee II.

ii. Holding: SC holds that VT state law nuisance action is preempted but the NY nuisance law is not preempted.

iii. Reasoning:

1. VT law preempted, but NY law not preempted because sources must be subject to only one standard of regulation

a. Rationale: “if affected States were allowed to impose separate discharge standards on a single point source, the inevitable result would be a serious interference with the achievement of the ‘full purposes and objectives of Congress’”(CB: 99)

i. CWA allows states to regulate more stringently than the Federal minimum.

ii. But it does not permit sources to be subject to multiple and different regulatory standards. That would frustrate CWA’s attempt to be systematic and predictable.

b. Note: This is a form of obstacle preemption
2. Dissent (Brennan, Marshall, Blackmun)

a. SC reaches out unnecessarily to invalidate VT nuisance law. The complaint was not filed under the nuisance laws of any particular state.

b. Also the SC has made a number of assumptions about the purposes of the CWA (e.g., that Congress values administrative efficiency over alternative forms of compensation for injured parties)

3. Dissent (Stevens, Blackmun): agrees that the SC overreached.

iv. Federalism and Regulatory Ideology Analysis (Stephenson):

1. Conflicting Interests: IPC is a good example of a case in which traditional liberals (dissenters) are left arguing a traditionally conservative point (state autonomy), because it coincides with the more aggressive scheme of environmental pollution regulation.

2. note: In the clash between regulatory ideology and federalism ideology, regulatory ideology routinely wins.

a. “Conservative” justices consistently find preemption, even in cases like IPC where the inference of preemption requires many assumptions.

b. “Liberal” justices consistently emphasize federalism, to the extent that it allows for more aggressive regulation.

d. Bates v. Dow Agrosciences LLC, 125 S.Ct. 1788 (2005) [Supp: 1022]

i. FIFRA (Federal Insecticide, Fungicide, and Rodenticide Act) Overview (7 USC §§136 to 136y) [Supp: 317]:

1. Registration: 

a. All pesticides must be registered with the FDA.

b. Required to submit data on efficacy and environmental effects.

c. Unlawful to market: (1) an unregistered pesticide, (2) a pesticide that fails to meet FIFRA’s labeling requirements OR (3) a “misbranded” pesticide.

2. Misbranding:

a. Something is “misbranded” if it is labeled in a way that is false or misleading (catch-all provision)

b. Registration can be pulled, civil and criminal penalties available at the discretion of the EPA

3. Citizen Suits:

a. Only EPA enforcement available.

b. Note: FIFRA is one of the few environmental statutes that has no private enforcement scheme (e.g., citizen suits)

4. Express Preemption:

a. FIFRA does have an express preemption clause.

b. States may go above and beyond FIFRA safety requirements but it they cannot require any additional or different labeling or packaging requirements.

ii. Facts: FIFRA case; Dow produces a peanut crop pesticide advertised for use “in all areas where peanuts are grown”, but which does severe damage to crop in soils with high pH.
iii. Issue: Are Bates’ state law claims preempted by FIFRA?

iv. Argument:

1. Preemption (Dow)

a. All of Bates’ claims boil down, essentially to a claim that the pesticide didn’t carry an appropriate warning.
b. To find liability would impose a labeling or packaging requirement on Dow, which would violate the express preemption of §136v(b)

2. No preemption (Bates)

a. Common Law Liability vs. Positive Enactment: attaching common law liability to a particular behavior is not the same thing as imposing a “requirement” within the meaning of FIFRA.

b. Note: Stevens doesn’t seem to buy the common law liability vs. positive enactment distinction – regardless of where the requirement comes from, it requires the same change in the labeling.

v. Court’s Analysis: (Stevens)

1. No Labeling or Packaging Requirement:

a. Common law liability does not impose a labeling or packaging requirement. Therefore, it is not preempted by FIFRA.

b. rationale: The defective design and implied warranty claims are not premised on faulty labeling. That is merely incidental to the ultimate theory of liability.

2. No Additional or Different Requirement:

a. Common law theories of liability do not impose additional or different requirements from those already imposed under FIFRA, it just allows for additional remedies.

b. FIFRA makes it unlawful to market a pesticide that is misbranded, which includes false or misleading information.

3. Statutory Interpretation:

a. Dow’s view would ignore the “additional or different” language.

b. And there is a presumption against preemption of state law.
i. “We have long presumed that Congress does not cavalierly pre-empt state-law causes of action”

ii. But note: disputed canon of construction. Thomas (dissent) argues that presumption of non-preemption should only exist in situations of implied preemption; not in cases of express preemption (as in FIFRA).

vi. Dissent (Thomas)

1. Disguised Failure to Warn Claims:

a. The common law claims are disguised in the form of design defect. They are really failure to warn claims, and finding liability would amount to creating a new requirement for labeling or packaging.

b. note: This is what the lower court found, and what Dow argues before the SC.

2. Private Right of Action: allowing common law liability creates, essentially, a private right of action for FIFRA violations. Congress didn’t include this in FIFRA, presumably intentionally. [notes: 10]

vii. Concurrence (Breyer): EPA intervened on Dow’s side. Breyer suggests that if EPA doesn’t like the SC’s ruling it could take formal action to interpret the FIFRA preemption clause. That might receive Chevron deference from SC in the future.
c. Private Access to the Courts under Federal Regulatory Statutes: Standing and Citizen Suits
i. General and Important Points:

1. Different standing requirements at different stages of litigation.

2. Differentiate between Constitutional standing requirements and additional statutory standing requirements.

3. Know what specific statutory provision is at issue when considering the Zone of Interest test (See Bennet v. Spear)
ii. Article III: Case or Controversy Requirement:

1. Article III of the Constitution extends judicial power of review only to an actual “case or controversy.”

2. Three Constitutional standing requirements:

a. Actual Injury: Injury in fact.

b. Causation: Injury suffered must be fairly traceable to the defendant’s alleged conduct.

c. Redressability: Injury suffered must be redressable by judicial order or judgment.

3. Note: Congress is not permitted to relax or remove any of these three constitutional requirements for standing.

4. Note: Satisfying Article III

a. The amount of evidence required to satisfy the Article III requirements is different depending on the stage of the trial.

b. E.g., at the pleadings stage mere allegations will suffice; at the summary judgment stage (which is where Lujan takes place) there must be enough evidence for a reasonable jury to find standing; at the trial stage standing begins to merge with the merits.
iii. Sierra Club v. Morton, 405 US 727 (1972) [CB: 974]
1. Facts: 

a. Set in Mineral King Valley (Sierra Nevada); area designated in 1926 as a special game refuge and used primarily as a recreation area; pristine wilderness.

b. In 40s and 50s US Forest Service considers development for skiing; in 1965 it allows development bids. Winning bid is from Disney, plans a huge complex (Sierra Club had originally supported a smaller proposal).

2. Issue: Does Sierra Club have standing under §702 of the APA?
3. Administrative Procedure Act (APA) (5 USC §§551 to 559, 701 to 706) [Supp: 21]
a. §10(a) [5 USC §702] of the APA: “A person suffering legal wrong because of agency action, or adversely affected or aggrieved by agency action within the meaning of a relevant statute, is entitled to judicial review thereof.”

b. Note: There were no more specific statutes under which the Sierra Club could assert standing, so they sued under the APA.
4. Hold: No. APA requires an injury in fact that is within the “zone of interests” of the organization.

a. Aesthetic and ecological injuries are cognizable interests for standing purposes;

b. A plaintiff must show injury in fact (actual injury to the person or to a member of the organization) for standing purposes.
5. Reasoning: (Stewart)

a. Injury in Fact: Note: The injury in fact prong requires that a party suffer a direct injury to a cognizable interest.

i. Cognizable Interests:

1. Sierra Club receives no economic harm and no physical injury.

2. Aesthetic and Ecological Injury:

a. traditionally, at common law, this was not a cognizable injury.

b. SC acknowledges aesthetic and ecological injury as a cognizable interest for purposes of standing [CB: 976], although not in this case.

ii. Direct Injury:

1. rationale: don’t want people with abstract, ideological objections suing in court. Even though the Sierra Club is clearly interested in preserving the Sierra Nevada, how would you draw the line between that and any other organization that claimed a similar mission (slippery slope; CB: 977).
2. response: Shouldn’t every individual and group have standing when the government does something unlawful?

a. (me) What is the horrible at the bottom of the slippery slope? That anybody can sue when the government does something unlawful? Is that so bad?
b. counter: We don’t want to have that many attorneys general in every situation. 

3. Worries: Efficiency problems, administrative problems, collusive or bad faith suits, ineffective suits brought by parties without adequate resources, etc.

4. Sierra Club: the slippery slope may be a concern, but why not set the bar very high for standing. If any group should have standing, clearly it should be the Sierra Club.

b. Organizational Standing:

i. At least one member must have been able to bring suit individually.

ii. The interests protected by the lawsuit must be germane to the organization (“zone of interest” requirement)

iii. Neither the claim brought nor the relief requested may depend on the presence of the individual in the suit.

6. Dissent (Douglas): 

a. Environmental issues should be litigated in the name of the inanimate objects affected. They should have standing themselves (c.f., the fiction of a ship, or of a corporation).

b. Note: First and only time this argument has been raised by the SC.
7. Further Developments
a. Mineral King:

i. Sierra Club initially ignored amicus briefs that alleged specific injuries suffered by identifiable Sierra Club members.

1. Rationale: Sierra Club was attempting to achieve standing as an organization.

2. Go for the broadest holding and precedent possible, knowing they could always fall back on individual members if they lost.

ii. Following this case the Sierra Club refilled the suit, alleging injury in fact to individual members.

b. Standing Generally (SCRAP)

i. SCRAP (group challenging increased railroad rates that made recycling more expensive) case represents the high water mark for APA standing.

ii. Court found standing to be attenuated but good enough in SCRAP; today there is no chance it would satisfy standing requirements.

iv. Lujan v. National Wildlife Federation, 497 US 871 (1990) [CB: 983, note case]

1. Issue: How specific do allegations of harm or injury by organization members need to be?

2. Hold: (Scalia) Fairly specific. “[Scalia] concluded that ‘averments which state only that one of respondent’s members uses unspecified portions of an immense tract of territory, on some portions of which mining activity has occurred,’ were insufficiently specific.”(CB: 983)

v. Lujan v. Defenders of Wildlife, 504 US 555 (1992) [CB: 984]
1. Generally: the most important standing case in environmental law, this was actually an ESA case.
2. Facts: Defenders brought sought under the citizen suit provision of the ESA to challenge US AID projects that would jeopardize the (non-domestic) habitat of several endangered species. 

3. Standing Analysis:
a. Identified individual members will be harmed

i. Standing Theory: Members who have traveled to India and Sri Lanka and intend to go back at some point will be harmed by the extinction of the species. They can’t return to visit.

ii. Court’s Analysis (Scalia): 

1. Actual or Imminent Injury not satisfied

a. Lack of specific intention to return (e.g., a plane ticket) means that standing is not satisfied. 
b. Scalia: “Such ‘some day’ intentions – without any description of concrete plans, or indeed even any specification of when the some day will be – do not support a finding of the ‘actual or imminent’ injury that our cases require”(CB: 985)

c. Critique 

i. (me): creates perverse incentives. A race to complete the harms before somebody can buy a plane ticket.

ii. (Blackmun, dissent): This is empty formalism, a mere pleading requirement.

iii. But it does set a minimum standing requirement, which might help narrow the available parties with standing.

2. Redressability not satisfied

iii. Dissent (Stevens)

1. The majority applies the notion of imminence to the wrong action.

2. The injury in question is the destruction of the species, not the moment at which an individual would have seen the species but doesn’t. Once the species is gone the opportunity to see it vanishes – regardless of when that would have been exercised. 

3. Critique (majority): If destruction of the species is the standard for imminence then, in reality, there is no standing requirement. This would allow everyone to have standing.

4. Counter-critique: But there can be a determination of whether the plaintiff would have been injured at some future time (e.g., demonstrable intent to return to Sri Lanka vs. someone who had never been and could not demonstrate intent to go). 

iv. Hypos: What counts for standing under this theory? (notes: 16-17)

1. What if I enjoy watching PBS documentaries of an animal that is threatened with extinction?

2. What if “adopt” an animal by sending money and receiving a photo in return?

3. Issue: Is emotional attachment, even strong emotional attachment, enough to confer standing?

a. Humane Society v. Battit suggests that it is not.

b. Rationale: Giving money to an organization that protects animals generally does not confer standing, so neither does giving money for the protection of one animal.

b. Ecosystem Nexus Theory

i. Standing Theory: damaging one part of the environment affects everyone else, even those at a distance (“Circle of Life” theory)
ii. Court’s Analysis (Scalia):

1. Inconsistent with Lujan v. National Wildlife Federation “which held that a plaintiff claiming injury from environmental damage must use the area affected by the challenged activity and not an area roughly ‘in the vicinity’ of it”(CB: 985)

2. critique: (Blackmun, dissent) Different types of harms are at issue

a. In this case the extinction of a species spreads throughout the ecosystem, and actually affects distant people.

b. In NWF: “the Court required specific geographical proximity because of the particular type of harm alleged in that case: harm to the plaintiff’s visual enjoyment of nature from mining activities”(CB: 990-991, Blackmun dissent) (my emphasis)

iii. Dissent: “It cannot seriously be contended that a litigant’s failure to use the precise or exact site where animals are slaughtered or where toxic waste is dumped into a river means he or she cannot show injury”(CB: 991, Blackmun dissent)

iv. Counter-response: Chain of causation is far too attenuated to supply standing. Must show some actual harm to get past summary judgment.

c. Animal Nexus, Vocational Nexus Theories: similar to ecosystem nexus theory

d. Procedural Injury Theory

i. Standing Theory: Alleged procedural interest because the government didn’t engage in an ESA required consultation with Commerce Dept. (notes: 18-19)
ii. Court’s Analysis (Scalia):

1. Procedural injuries, in other contexts, do confer standing.

2. but this is only when the procedural injury is attached to an underlying injury to a legally protected interest (e.g., personal health, property, etc.). That means you have a direct personal stake in the appropriate procedures being followed.

3. Where, as here, there is a free-floating procedural injury there is no standing.

iii. Separation of Powers (Scalia vs. Blackmun)

1. Scalia: Allowing standing here would enable Congress to usurp Executive’s prerogative to enforce the laws; enabling everyone to enforce any law undermines Executive’s role as the law enforcement branch.

2. Blackmun: Scalia’s view allows the judiciary to encroach on Congress’ ability to create new (and broad) rights of action.

vi. Bennett v. Spear, 520 US 154 (1997) [Handout I: 1]

1. Facts: 

a. ESA case; FWS issued biological opinion stating that dam would jeopardize two threatened species of fish and their habitat

b. Bureau of Reclamation (overseeing dam and irrigation project) indicates that it will adopt FWS recommendations

c. Farmers sue (under ESA and APA §706) alleging that the biological opinion violated provisions of ESA; upset about loss of water for irrigation.

2. Standing Issues: (Scalia, majority)
a. Constitutional Standing
i. No Injury in Fact: no actual lose of irrigation water yet, so no injury in fact.

1. the water might be distributed evenly so that there is enough for the farmers.

2. the Bureau might choose to ignore the recommendations; the biological opinion is not a final document
ii. Hold: Minimum Article III requirements have been met.

1. Rationale: Early stages of litigation so it is enough that farmers allege they will lose irrigation water.

2. Rationale: Everyone knows that biological opinions have coercive effect. Not a final action but Bureau has indicated that it will follow recommendations from FWS, so it might as well be final.
b. ESA Standing
i. “Zone of Interest” (ZOI) Requirement under ESA?

1. Congress has expanded the ZOI under the ESA to the limits of what would be permitted under Article III

2. Analysis: Broad language in citizen suit provision suggests that Congress wanted to create an expansive right of action.

ii. Hold: Any individual who satisfies Article III (Constitutional) standing requirements can bring suit under ESA.

1. Thus, there is no real “zone of interest” requirement for claims brought under the ESA.

1. Note: This is somewhat striking coming from Scalia, but it is consistent with Lujan (Congress cannot dispose of the minimum requirements of Article III, but it can go right up to them).

c. APA Standing
i. SC considers ESA standing before APA standing because:

1. APA authorizes review only when there is no other adequate remedy, which is why ESA standing claim must be considered first. (Handout I: 3)

2. also note: ESA allows recover of litigation costs; APA does not.

ii. “Zone of Interest” (ZOI) Requirement under APA:

1. note: Applies only to APA claims, not to ESA claims.

2. Extra-constitutional standing requirement: can only sue under APA if you can demonstrate that the interests that you are trying to vindicate are protected by the relevant statute. 

iii. Satisfaction of ZOI requirement (Analysis):

1. EPA argues that ZOI is not satisfied because the ESA is designed to protect endangered species, not economic interests. The relevant ZOI is species preservation.

2. Response (Scalia, majority): 
a. Congress intended ESA to account for economic and social interests as well, to prevent over-enforcement of the ESA. Scalia holds that FWS violated the mandate to consider the “best available scientific and commercial data.” (ESA §7; Handout I: 7)

b. Consider ZOI with respect to the specific statutory provision. In this case, economic interests are within the relevant ZOI.

vii. Friends of the Earth v. Laidlaw Environmental Services, 528 US 167 (2000) [CB: 1010]

1. Facts: Since 1987 Laidlaw was discharging mercury into SC river in excess of NPDES permit; FOE files a lawsuit in 1992 (seeks injunction, fines, attorneys fees); Laidlaw comes into compliance in 1995.

2. Standing Analysis:

a. Initial Standing:

i. Injury in Fact?

1. Laidlaw argues that there was no demonstrated environmental harm from the over-release of Mercury (finding of fact at the District Court level).

2. SC Holds: There is injury in fact. For standing purposes it is the injury to the individuals that matters, not the injury to the environment. (CB: 1012)

ii. Reasonable Fear?

1. unreasonable: Plaintiffs are worried for nothing – there is no environmental harm. This is sanctioning an irrational fear (e.g., people half a world away who change their behavior) as an injury for purposes of standing.
2. reasonable: 

a. There may be long-term harm to the environment and to individuals; might be reasonable to alter behavior notwithstanding the District Court’s findings.

b. And the plaintiffs are actually using the affected area: “plaintiffs adequately allege injury in fact when they aver that they use the affected area and are persons ‘for whom the aesthetic and recreational values of the area will be lessened’ by the challenged activity”(CB: 1012)

b. Standing after 1995 (Mootness):

i. Issue: does post-suit compliance by Laidlaw render FOE’s suit moot?

ii. Argument: Laidlaw argues that the suit is moot because the redressability prong of Article III standing is no longer satisfied.

iii. SC Holds: Not moot.

1. rationale: Even civil penalties can have a deterrent effect – and that satisfies the redressability requirement. (CB: 1013)

2. Penalties deter future violations.

iv. Dissent (Scalia)

1. Deterrence must be actual, not speculative.

2. The fact that Laidlaw came into compliance (in fact, by shutting down) makes him skeptical that there is any marginal deterrent effect produced by the civil penalties.

3. critique 

a. (me): but it serves as a deterrent for future polluters. Can’t escape penalties by shutting down the plant and then popping back up elsewhere.

b. (Stephenson): Scalia’s proposal would substantially increase the downside risk for an environmental group bringing a suit. They might gain compliance but it is just important that they receive attorneys fees, in order to be able to bring the next suit.

4. counter: This is a good thing – encourages immediate compliance to avoid penalties. (note: I find this unpersuasive)

2. Approaches to Environmental Risk Management

a. Cost-Benefit Analysis

i. Generally applicable: absent statutory instructions to the contrary, regulatory bodies are supposed to engage in CBA for major decisions. And some statutes mandate CBA for decision-making.

ii. Issues to Consider
1. What options must be evaluated when conducting a CBA (See Corrosion Proof)?

2. Risk-Risk Tradeoffs
a. Traditional approach was to weigh environmental or health benefits against economic costs on a common scale (i.e., monetize everything).

b. Modern approach: Recognize that environmental regulations contain risks of their own.

i. Ex: If you ban asbestos industry will use equally carcinogenic alternatives.

ii. Ex: If you require car seats on airlines more families will drive, and that is more dangerous.

3. Valuing Human Lives:

a. How do you discount human lives?

i. Examples: Is a life saved today worth more than a life saved in 20 years? Is the 80th year of your life worth less than the 30th?

ii. Two Strategies: Direct polling (ask people) vs. inference (examine wage premiums, etc. to infer how people value different lives)

iii. Analysis: (notes: 30 et. seq.)
1. Pro:
a. Counteract Market Failure: market failures abound and the question is which should the government correct and how. The CBA is a sensible way to do this.

b. Counteract Uncertainty: In decisions made under uncertainty a CBA is important to lend a rigorous structure to the process.

i. Critique: But a CBA may not remove the uncertainty. It may simply obscure that uncertainty by churning out a concrete number, positive or negative, to be grasped on to.

ii. CBAs can help expose areas of uncertainty, but they can’t by themselves eliminate those uncertainties.

c. What is the alternative? If you don’t like CBAs then how else should proposed regulations be evaluated?

2. Con:
a. Universal rules are rarely a good idea: Always requiring a CBA may lead to morally unjustifiable results (e.g., can you put a price on slavery?)

b. Computational Difficulties
i. Apples to Oranges: Sometimes various costs and benefits cannot be converted to a single scale. And, n converting costs and benefits into a single currency it is too easy to smuggle value and policy judgments in, cloaking them in the economic justification of a CBA.

ii. Impossible Calculations: Furthermore, it is impossible to internalize every cost and benefit (even if they can be converted into a common currency) in one CBA.

iii. Bias in favor of easily quantified costs or benefits: There is an inevitable over-emphasis on those costs or benefits to which a number can be easily attached; even when an unquantifiable benefit or cost may be actually be the most significant.
c. Distributional Inequalities: Something that is cost-justified may make society at large better off, but it may ignore the fact that the rich are getting richer while the poor get poorer (by a slightly lesser amount). This is a general problem with maximization without considerations of justice. (See Rawls Theory of Justice and the Difference Principle). CBAs can justify moving further along a disagreeable path (local maximization is not necessary global maximization). 

3. middle ground (me)

a. Use CBAs in situation where the dominant factors are easily quantifiable, and are measured according to the same or similar scales.

b. Don’t try to throw everything into one giant equation, be explicit about important considerations that cannot be weighed, and don’t be afraid to acknowledge that unquantifiable concerns (e.g., moral or ethical) are important.

c. And, of course, attempt to find a neutral party to conduct the CBA.
iv. Corrosion Proof Fittings v. EPA, 947 F.2d 1201 (5th Cir. 1991) [CB: 413]

1. Facts: 

a. A challenge to EPA’s asbestos regulations (banned asbestos in many situations due to its carcinogenic effects)

b. After 10 years, 45,000 of administrative record, EPA promulgated a final rule under TSCA that essentially banned asbestos in toto
2. Banned under §6 of TSCA:

a. “TSCA requires that the EPA use the least burdensome regulation to achieve its goals of minimum reasonable risk.” (CB: 413)

b. Issue: is EPA’s total ban approach the least burdensome means of achieving its goals?

3. Standard of Review:

a. Catchall standard of review for informal rulemaking is “arbitrary and capricious” (§706 of the APA)

b. but note that specific statutes can impose different standards of review. TSCA [§19(C)(1)(B)(1)] uses a “substantial evidence” standard of review

4. Hold: EPA’s CBA was incomplete because it did not evaluate intermediate alternatives between a total ban and no regulation of asbestos.

a. “This comparison of two static worlds is insufficient to satisfy the dictates of TSCA. While the EPA may have shown that a world with a complete ban of asbestos might be preferable to one in which there is only the current amount of regulation, the EPA has failed to show that there is not some intermediate state of regulation that would be superior to both the currently-regulated and the completely-banned world. Without showing that asbestos regulation would be ineffective, the EPA cannot discharge its TSCA burden of showing that its regulation is the least burdensome available to it.”(CB: 414, emphasis added).

b. Rationale: EPA has not shown that a ban is least burdensome because it didn’t consider intermediate options (such as a partial ban).

c. Note: this demonstrates a presumption against a total ban. The presumption is that, for a carcinogen like asbestos, the least economically burdensome option is favored unless EPA can demonstrate otherwise.

5. Court’s Reasoning: (notes: 26-27)

a. Technology-Forcing Argument Rejected: EPA must provide specific evidence that adequate asbestos substitutes will emerge. Simply trust in “new technology” is not enough.

b. Waiver Argument Rejected: EPA’s waiver provision was inadequate because too narrow, and because it shifts the burden of TSCA from the EPA to the industry.

c. Nature of Substitutes not Considered: EPA didn’t consider the possible or probable harms resulting from asbestos substitutes, some of which themselves are known carcinogens.

i. EPA: Uncertainty about substitutes, so ban asbestos first and then start looking at the substitutes.

ii. Court Critique: No. EPA must have a “reasonable basis” for switching from asbestos. If the alternatives are potentially more dangerous than the EPA has not passed that test. Don’t need scientific certainty about the alternatives, just compelling evidence that they are not worse than asbestos.

d. Consideration of Alternatives: EPA’s proposal rejected because they did not consider intermediate alternatives (between no regulation and total ban)

i. EPA not required to consider every possible alternative, but EPA should respond to the legitimate arguments that industry makes, and evaluate the legitimate alternatives that it offers.

ii. (Stephenson) 

1. Not clear where this comes from in TSCA, but it sounds reasonable. 

2. There is also a general principle of administrative law that agencies should respond to comments or objections that raise a potentially less burdensome alternative.
6. Critiques of Court’s Opinion:

a. Total Ban too tough to reach? 

i. Argument: EPA already generated a 45,000 page administrative record over the course of a decade. To consider all of the intermediate options, as the court suggests, would cripple the agency.

ii. Pro: this is what Congress intended, which is why the least burdensome requirement exists.

iii. Con: least burdensome is supposed to be a high hurdle, not an impossible one. 

b. Uncertainty as justification for total ban?

i. Pro: It is not certain whether anything less than a total ban will adequate guard against the risk; thus total ban is least burdensome because it is the only way.

ii. Con: There is always going to be uncertainty with regulations that are less than a total ban. That alone is not enough, or it would vitiate the least burdensome requirement.

c. CBA of Court’s Opinion:

i. Argument: (me) The 5th Circuit engage in a CBA with respect to its own decision. Sending the EPA back to the drawing board means another long period of time with no regulation for asbestos.

ii. Con: Court’s job is to interpret the statute. If EPA got it wrong it needs to fix it; that’s not the court’s job.

iii. Pro: There are routinely multiple valid interpretations. A court should not be overly critical of an agency decision when to do so will create a public health crisis.

iv. Note: 

1. this is a consequentialist debate – should greater judicial deference accrue to the realties of the situation or to judicial formalism?

2. but it is also pragmatic. The answer will largely depend on the perceived consequences.

7. Further Developments:

a. Since Corrosion Proof the EPA has never invoked §6 to implement a total ban.

b. Analysis: Either Corrosion Proof killed EPA’s ability to enact total bans OR, alternatively, it showed just how rare a total ban should be.

v. Industrial Union Dept., AFL-CIO v. American Petroleum Institute, 448 US 607 (1980) (The Benzene Decision) [CB: 365]

1. Facts: 
a. Interpretation of OSHA (Occupation Health and Safety Act) with respect to benzene.

b. Originally OSHA set the guidelines at 10ppm; then lowered it to 1ppm in 1977.

2. OSHA Provisions
a. §6(b): Requires the agency to “set the standard which most adequately assures, to the extent feasible, on the basis of the best available evidence, that no employee will suffer material impairment of health or functional capacity even if such employee has regular exposure to the hazard dealt with by such standard for the period of his working life” 29 USC §655(b)(5) (emphasis added)

b. §3(8): “The term ‘occupational safety and health standard’ means a standard which requires conditions, or the adoption or use of one or more practices, means, methods, operations, or processes, reasonably necessary or appropriate to provide safe or healthful employment and places of employment” 29 USC §652(8) (emphasis added)

3. Standard of Review:

a. Substantial evidence (as specified by OSHA) (more stringent than arbitrary and capricious)

b. Note that the default standard for review of informal agency rulemaking is arbitrary and capricious, but that can be altered by statute (as it is in OSHA)

4. Issue Does OSHA require a CBA of proposed benzene regulations?
5. Analysis:
a. Industry argument: 

i. “extent feasible” language in §6(b)(5) and “reasonably necessary or appropriate” language in §3(8) suggest that the relationship between costs and benefits of the proposed benzene regulation should be considered. 

ii. Since OSHA did not do a CBA the SC should remand for further determinations about the justification for the regulation.

b. Agency / Union argument: 

i. Err on the side of health protection by allowing OSHA to regulate benzene (about which there is significant evidence that it is a carcinogen) without being forced to complete a CBA.

ii. “Feasible” and “reasonable and necessary” need to mandate a CBA. Can simply imply a regulation that is capable of being achieved (feasible), which is rational and supported by some evidence (reasonable and necessary).

iii. Congressional Intent: Congress is perfectly able to codify a CBA requirement when it desires to do so.

c. Stevens: Significant Risk Threshold Requirement (plurality opinion)

i. CBA issue is only important if benzene poses a significant risk (CB: 367)
ii. Rationale: §3(8) of OSHA is designed to guarantee safe workplaces; if the risk doesn’t cross the significance threshold then you can’t consider the workplace unsafe. “Safe” is interpreted within the meaning of the statute – it doesn’t mean “risk-free.”

1. Stevens looks at other sections of the statute, legislative history, etc. to support his argument that Congress wanted to regulate only significant health risks.

2. Also suggests that it would be problematic if OSHA had the power to impose large economic and regulatory burdens on industry over insignificant risks.

iii. Result: Do not engage §6(b)(5) unless the significant risk threshold requirement of §3(8) has been met.

1. What counts as significant risk?

2. Stevens says it is something less than scientific certainty (CB: 370) but he isn’t clear, and the opinion is somewhat sloppy. 

iv. Burden of Proof: OSHA bears burden of demonstrating a significant risk (CB: 369), but it also gets to define what constitutes a significant risk.

d. Rehnquist (Concurrence)

i. Reads the statute as entirely ambiguous; and this exposes a real issue: how to decide what environmental risks are worth regulating?

ii. Rehnquist thinks Congress dodged this decision and sent it to OSHA; views this an unconstitutional delegation of power to an agency.

iii. (Stephenson) In administrative law it is very difficult to win a case using this argument; but even though it will not likely be dispositive, it can still be persuasive to a court.

6. Further Developments
a. Cotton Dust case: 
i. SC determined that OSHA regulations did not require a CBA (CB: 377)
ii. Preserves the Benzene holding by retaining the requirement that there be a threshold finding of significant risk. However, once there is a significant risk than OSHA may reduce it to the “extent feasible”, without engaging in CBA.

b. (Stephenson) Cotton Dust and Benzene are difficult to reconcile. Benzene relies on incorporating §3(8) into an understanding of §6(b)(5), and Cotton Dust relies on interpreting the two provisions entirely separately.

b. Risk Thresholds and Health-Based Standards

i. Low Risk vs. High Risk:

1. Low Risk Threshold: ex: Safe Drinking Water Act - regulation if any pollutant “may have an adverse effect on the health of persons”

2. Higher Risk Threshold: ex: Toxic Substances Control Act (TSCA) – regulation if there is a “reasonable basis to believe [the substance] presents or will present an unreasonable risk of injury to human health or the environment”

ii. Promulgating Regulations:

1. issue: after making a threshold determination of risk, how are restrictions or regulations adopted?

2. Different Standards:

a. Technology-Forcing: 
i. Reduce risks to specified levels without regard to cost or technological feasibility.

1. Rationale: Designed to promote improvements in technology.

2. may require a finding of significant risk.

ii. Note: Also referred to as harm- or health-based standards
iii. Ex Corrosion Proof: EPA argued (unsuccessfully) that lack of existing substitutes should not foreclose an asbestos ban.

b. Technologically-Feasible: 
i. Reduce risk as much as is technologically feasible; ignore cost concerns.
ii. Usually such standards require a significant risk finding (as in Benzene), but they need not.

iii. There may also be a de minimis exception.

c. Balancing: 
i. Balance risks with other considerations to determine appropriate level of risk-reduction. (See CBA Analysis)
ii. Usually considers both technical and economic feasibility.

iii. Public Citizen v. Young, 831 F.2d 1108 (D.C. Cir. 1987) [CB: 446]

1. Facts: Delaney Clause required the FDA to deny approval to any food additive that caused cancer in animals. FDA approved two dyes that caused cancer in lab animals, so Public Citizen brought suit.

2. Issue: Is there a de minimis exception to the clear statutory language?

3. Hold: Generally acknowledged de minimis exception but it does not obtain here.

4. Rationale:

a. De minimis exception won’t conserve agency resources (all the studies have been done)

b. There is a reasonable basis for the Delaney Clause – and so Congress’ language should be respected.

c. Scientific Evidence and Standards of Proof

i. Issue: How does the law deal with the inevitable uncertainty surround the evaluation of environmental regulations (risks, costs, benefits, etc.)? How does it evaluate uncertain evidence?
ii. Reserve Mining Company v. EPA, 514 F.2d 492 (8th Cir. 1975) (en banc) [CB: 347]

1. Facts: 

a. Lawsuit brought by federal government against mining company for discharging taconite tailings into Lake Superior and the air surrounding the plant.

b. Known that taconite tailings contained asbestiform fibers extremely similar to asbestos, there was disputed evidence that exposure to the fibers in the drinking water was harmful.

2. Evaluating Evidence:

a. 8th Circuit evaluates the evidence (tissue studies, competing experts, occupational health studies) and finds that it is comparatively week.
b. But it grants a remedy (given a reasonable time to stop discharging) because it interpreted “endanger” so broadly in the FWPCA (Federal Water Pollution Control Act)

iii. Ethyl Corp. v. EPA, 541 F.2d 1 (D.C. Cir. 1976) (en banc) [CB: 354]

1. Facts: EPA proposes regulations on lead in gasoline pursuant to the CAA.
2. Holding:  Health related regulation can be made before perceived threat is realized under “will endanger” language of §211 of CAA. Higher severity justifies lower certainty (false positives).
3. Analysis:

a. Defining “endanger”

i. Agency Deference:

1. In Reserve Mining the statute was the FWPCA; the Court was interpreting “endanger” without agency assistance. No agency deference needed.

2. In Ethyl Corp. EPA has already interpreted “endanger” with respect to the CAA (in the course of promulgating its lead regulation rule). Thus the Court must accord some deference to EPA’s interpretation.

ii. EPA’s version: “endanger” means an expected risk of harm that accounts for both the probability of the harm and the magnitude (or severity) of the harm.

1. This is, in essence, an expected utility calculation. EPA is not certain that lead in gas is causing lead poisoning in children, but the harms are very severe, and this justifies their regulation.

2. E.g., a very small risk of a very high harm can require regulation in the same way that a higher risk of a smaller harm might.

3. result: “endanger” means something less than actual harm. 

iii. D.C. Cir: Agrees with EPA

1. Adopts a similar understanding of “endanger” as in Reserve Mining and accords EPA agency deference under Chevron.

2. EPA would have won either way.

b. Evaluating Scientific Evidence (Uncertainty):

i.  The court’s scrutiny in Ethyl is much weaker than in Reserve Mining.

ii. In Ethyl there is an affirmative statement by the agency in support of the rule, whereas in Reserve Mining there was no agency indication, just competing experts.
c. Hard Look Review
i. In Ethyl the court is merely evaluating EPA’s evaluation of the evidence for reasonableness. 
1. Doesn’t need to engage in its own de novo review of the scientific evidence.
2. but it does engage in hard look review. Court reviews to ensure that the agency took a hard look at the evidence, but doesn’t question its interpretation as long as it is rationally justified. 

ii. Standard of Review: Arbitrary and capricious (default standard under the APA because CAA does not specify a higher standard, e.g., substantial evidence).

iii. Concurrences
1. Bazelon: Concurring opinion in which he argues that hard look review is all that is warranted. Concerns about epistemic competency of judges; evaluation of scientific evidence.

2. Leventhal: Courts are practiced at balancing. In addition to hard look they can also substantively evaluate the conclusion of the agency.

3. but note (Stephenson) the two approaches are much less different than it might seem. Both involve considerable deference to agency expertise.

iv. Result: Courts can (but won’t always) conduct a hard look review under the arbitrary and capricious standard of review. It depends on the facts and circumstances of the case.

4. Further Developments: Congress amended CAA to say “may reasonably be anticipated to endanger the public health or welfare” (emphasis added)

a. Result: Burden of proof remains with government to show that a risk exists.

b. But it is a fairly easily met burden. Agency deference, plus a broad interpretation of “endanger”, makes it reasonably easy to justify agency regulations.

iv. Chlorine Chemistry Council v. EPA, 206 F.3d 1286 (D.C. Cir. 2000) [Handout I: 8]

1. Facts: 

a. EPA’s MCLG for chloroform is challenged.

b. Under the SDWA (Safe Drinking Water Act) there are two different standards for contaminants:

i. MCLG (Maximum Contaminant Level Goal): must be set using the “best available” scientific evidence. 

ii. MCL (Maximum Contaminant Level): set as close to the MCLG as is feasible, when balanced against other considerations.

c. EPA determines that chloroform is a threshold carcinogen (level below which it poses no adverse health affects) but sets the MCLG at 0ppb anyway.

2. Issue: Is a MCLG of 0ppb compatible with the “best available” scientific evidence standard?

3. Hold: No. The MCLG must use the best available evidence. It can use the bottom end of a range, in the face of uncertainty, but EPA cannot set the MCLG at 0 while it waits for further or final data.

4. Analysis:

a. EPA argued that 0 ppb was acceptable because:

i. it was still waiting for a panel report from its science advisory board

ii. setting a non-zero MCGL for chloroform would have administrative costs for EPA

iii. existing data was uncertain about the 300ppb threshold

b. Court Rejects these arguments:

i. EPA doesn’t need to wait for a final report – that is what “best available” means; go with what you’ve got.

ii. Too bad – that’s what the statute says so EPA must adhere to it

iii. Then EPA can set the MCGL at the bottom of the range (70ppb), but it can’t set it at 0ppb.

c. Rationale: Scientific evidence is always uncertain, so use the “best available.”

i. It will always be possible to solicit more evidence, more studies; to strive for better epistemic confidence. But the statute doesn’t require perfect knowledge, just the “best available.”

ii. Critique: what if the “best available” evidence was highly uncertain. Do you want a threshold of certainty before you promulgate a rule or a standard, to avoid constant changes back and forth?

1. E.g., EPA is studying chemical X, contracts to 10 different labs for 10 studies, and by the rule-making deadline only 1 study is returned.

2. probable result: A single study will not be enough to justify altering the status quo; the more uncertain the data the more latitude a court will provide the agency in setting its standard (e.g., MCLG).

5. Hypo: Would EPA’s 0 ppb MCGL be lawful if there was no “best available” evidence clause? (notes: 40)

v. Data Quality Act (DQA) and the Best Available Scientific Evidence movement

1. DQA generally:

a. Requires agencies to issue guidelines regarding the quality of information they disseminate, and to provide administrative procedures for a party to petition for the modification of information that does not meet that quality standard.

b. Allows groups or individuals to question the evidence used by an agency, and to offer competing or contravening evidence of their own.

2. Analysis:

a. Good idea to correct inaccurate information, disclose uncertainty, encourage transparent data

b. But there is a difference between challenging “bad” evidence and simply muddying the waters with competing or additional evidence, data, or information.

c. Result: good idea in theory but it has been misused in practice for political purposes

i. To slow down or chill the regulatory process

ii. Requiring agencies to meet a high standard of scientific certainty makes preemptive regulations nearly impossible

3. Critiques:

a. OMB (Office of Management and Budget) is not the proper agency to second-guess scientific evidence and resultant regulations. At the end of the day the specialized agencies must be allowed to make the expert judgment.

b. E.g., OMB has a handful of staff scientists; EPA has thousands.

vi. Worst Case Scenario Analysis:

1. How to treat low-probability or uncertain environmental harms which, if they came to pass, would have serious consequences? Are agencies required to evaluate worst-case scenarios?

2. Initially, agencies were required to prepare a worst-case scenario analysis. See Sierra Club v. Sigler, Save Our Ecosystems (CB: 848)
3. CEQ Regulations: Reasonably Foreseeable
a. In 1986 the CEQ rescinded its “worst-case” regulation and required agencies to instead consider “reasonably foreseeable significant adverse impacts”

b. Defined: “for the purposes of this section, ‘reasonably foreseeable’ includes impacts which have catastrophic consequences, even if their probability of occurrence is low, provided that the analysis of the impacts is supportable by credible scientific evidence, is not based on pure conjecture, and is within the rule of reason”(CB: 849)

4. Subsequently, SC holds (Robertson v. Methow Valley) that the new CEQ regulations no longer require worst-case analysis.

a. Don’t ignore low-probability but serious risk

b. But an agency does not need to evaluate or consider every imaginable risk.

3. The National Environmental Policy Act (NEPA) [42 USC §§4321 to 4347]
a. Overview

i. Signed into law January 1, 1970, the first in the series of important environmental statutes of the 70s. The shortest and simplest of the statutes.

ii. Overall Purpose:

1. Generally speaking, NEPA imposes procedural (not substantive) requirements on the government and federal agencies (not individuals).

2. Its basic approach is to make the federal government more environmentally sensitive by forcing the production, consideration, and disclosure of environmental information.

iii. EIS: §102(2)(C)

1. All Federal agencies shall prepare an EIS for every “proposal for legislation and other major Federal actions significantly affecting the quality of the human environment…”

2. EIS requires:

a. (i) “The environmental impact of the requirement” 

b. (ii) “Any adverse environmental effects which cannot be avoided should the proposal be implemented”

c. (iii) “Alternatives to the proposed action” …

d. (v) “any irreversible and irretrievable commitments of resources…”

3. Purpose and Function of EIS:

a. Query: If NEPA does not attach substantive requirements to the preparation and consideration of an EIS, then what good does it do? Is it just a disclosure statement?

b. Positive Effects:
i. Forces Generation and Dissemination of Information: Puts information in the public sphere. Can be used to challenge agency decision in courts, in the press, etc.

ii. Encourages Agency to Consider Environmental Impact: If an agency is going to go through the trouble of preparing an EIS it might actually consider it. The marginal costs of consideration, once the EIS has been prepared (as required by NEPA), are very low.
iii. Change the Initial Decision: Knowing that an EIS must be prepared might alter the initial course of agency action. E.g., if there are two comparable actions, one which would require an EIS (due to environmental impact) and one which wouldn’t, the agency will likely choose the latter.

iv. Impact Organizational Culture: Change agency culture by increasing consideration of environmental impacts, making it a priority. Encourages agency competency by requiring that agencies have staff capable of preparing an EIS.

c. Negative Effects:
i. Expense: 

1. An EIS requires a heavy investment of time, money, and agency resources. This is wasteful especially if the EIS is not going to be duly considered.

2. Preparation of an EIS also detracts from the agency resources available to carry out the primary mission of the agency. This is wasteful especially in cases where the EIS is not likely to affect the ultimate outcome. (administrative concerns)
ii. Mere Formality: The agency develops the EIS evaluating its own action. 

1. There is likely to be an inherent bias against finding a significant environmental impact.

2. Is an EIS a true environmental investigation, or is it just an expensive procedural gloss to justify decisions already made?

3. Agencies are encouraged to learn how to prepare a satisfactory EIS (one that will hold up in courts), but not to actually learn to consider the EIS.

iii. Litigation: If you don’t prepare an EIS you’ll get sued; and if you do prepare one you’ll get sued (inadequate; didn’t follow recs). Leads to delay of agency actions.

iv. CEQ (Council on Environmental Quality): 

1. Established by §201 et. seq. of NEPA

2. primary responsibility is to issue regulations on the proper interpretation and implementation of NEPA

3. note: Authority to issue regulations comes from a Presidential Order (CB: 785)

b. When Must an Agency Prepare an Environmental Impact Statement?

i. Generally: An EIS must be prepared for all “legislation and other major Federal actions significantly affecting the quality of the human environment” [NEPA §102(2)(C)]
ii. What affects are significant enough to require an EIS?
1. Hanly v. Kleindienst, 471 F.2d 823 (2nd Cir. 1972) [CB: 821] (Hanly II) *preempted*
a. Facts: General Services Administration (GSA) developed plans to construct an annex (containing office space and a jail) to a Federal courthouse in Manhattan.
b. History:

i. Initially GSA did not prepare an EIS – didn’t think constructing the annex fell under NEPA. Local citizens disagreed and sued.

ii. Hanly I: Court agreed with neighbors, to a degree, and said that GSA did not adequately justify its decision not to prepare an EIS. GSA instructed to consider the potential impacts.
iii. GSA considers and publishes a mini-EIS (25 page “Assessment of the Environmental Impact”) which concludes the project will not have a significant environmental impact.
c. Issue: Is a complete EIS required? Does this action significantly affect the quality of the human environment?

d. Hold: NEPA imposes substantive and procedural requirements on an agency to determine what counts as a “significant” action.

i. Substantive: Agency must consider (1) the additional environmental impact of the project and (2) the absolute quantitative adverse environmental effects of the action.

ii. Procedural: The agency must provide the public an opportunity to submit relevant information, and must prepare an Environmental Assessment (mini-EIS), before it makes a threshold determination of significance.

e. Analysis: Determining what is a significant action.
i. Substantive Requirements (CB: 822, notes: 47)
1. Consider the marginal impact of the project, as well as its absolute impact.

2. rationale: Helps focus the agency on the specific elements that determine significance.
ii. Procedural Requirements (CB: 824)
1. The agency must be adequately informed, and the public must be notified and given an opportunity to comment, before a threshold determination of significance can be made.

2. rationale: Reasonable to allow affected community to express their opinion, provide comments, contribute information, etc.

3. Critique: Where is the statutory authority for requiring public comment before a finding of significance?

a. There is suggestive language in Hanly I, but that doesn’t solve the problem. Where did Hanly I find the authority to require public comment?

b. §102(2)(B) requires an agency to “identify and develop methods and procedures…which will insure that presently unquantified environmental amenities and values may be given appropriate consideration in decisionmaking along with economic and technical considerations”

i. But the statutory language says nothing about requiring public comment.

ii. To say that this is required by “appropriate consideration” language is a stretch.

c. §102(2)(C) – Consultation Requirement – also seems a bit of a stretch.

f. Dissent (Friendly) [CB: 824]
i. The majority gives the plaintiffs both too little and too much:

1. If it is fairly arguable that the proposed action will have an adverse environmental impact, a full EIS should be prepared.

2. To require an EA (mini-EIS) for every project is too much. It is a procedural requirement that the court has made up, and it is a heavy burden on agencies.

ii. Result: Do an EIS in the gray area, and if not in a gray area then require nothing of the agency.
2. CEQ Regulations [CB: 826]

a. Presumptive EIS

i. First the agency must determine if the type of action or proposal is one that normally requires an EIS, or normally does not require an EIS.

ii. Actions in the first category presumptive require the agency to prepare an EIS; actions in the second category do not.

b. Gray Area

i. If the action is in neither category than the agency must prepare an environmental assessment.

1. Preparation of the EA requires the agency to consult with environmental agencies, applicants, and the public to the extent practicable.

2. But note: it does not adopt the notice and comment requirement of Hanly II.

ii. The agency then determines whether or not to proceed with a full-blown EIS on the basis of the EA.

c. FONSI
i. If the agency decides that a full EIS is not required it must publish a Finding of No Significant Impact (FONSI)

ii. It must explain its decision and make the FONSI available to the public; in certain cases it must make the FONSI available for public review for 30 days before proceeding with its final action.

d. note: Nothing in the NEPA statute itself discusses EAs or FONSIs, but the CEQ regulations now govern, preempting Hanly II.

iii. What does the “quality of human environment” phrase in §102 encompass?

1. Physical Environment vs. Broader Human Environment
a. Statutory language in NEPA emphasizes biosphere, natural resources (See §102(a)), and things of that nature.

b. Expanding “human environment” to include aesthetic, social, or cultural concerns conflates traditional “environmental” concerns with other areas in which the CEQ has no special competence.

i. Rationale: Keep NEPA concerned with environmental harms, so that its effectiveness is not diminished by trying to regulate everything. Attempting to protect everything will actually protect nothing, and fail NEPA’s goals of environmental stewardship.

ii. Counter: But the statute says “human environment”, and that implies more than traditional environmental concerns.

2. CEQ Regulations: Sweep Everything In
a. Considers “effects” on “human environment” to include the following…

b. “Effects includes ecological (such as the effects on natural resources and on the components, structures, and functioning of affected ecosystems), aesthetic, historic, cultural, economic, social, or health, whether direct, indirect, or cumulative. Effects may also include those resulting from actions which may have both beneficial and detrimental effects, even if on balance the agency believes that the effect will be beneficial”(CB: 829)

3. PANE Case (note case, CB: 829)

a. Facts: 

i. Three Mile Island accident resulted in a near nuclear meltdown. Although no dangerous radiation was released the incident caused panic and a massive evacuation.

ii. Acted as a catalyst for groups opposing nuclear energy and power plants.

iii. PANE involved a suit attempting to block the restarting of the companion nuclear reactor to the Three Mile Island reactor.

b. Issue: When evaluating the environmental impact of restarting the reactor is the AEC required to account for the psychological effects of the action?
c. Hold: No. Harm must exhibit a sufficiently close connection to the physical environment.

d. Analysis:

i. “In PANE, the court held that NEPA did not require agencies to evaluate the risk that restart of a nuclear power plant…would harm the psychological health of the surrounding community. The court concluded that regardless of the gravity of the harm alleged, NEPA does not apply unless the harm has a sufficiently close connection to the physical environment”(CB: 829)

ii. Critique:

1. Restarting the plant will have real and significant effects

a. Behavioral responses (including flight from the area) that are disruptive to the community.

b. Psychological responses that produce real health effects

2. Court responds that the only effects that count are those that occur due to a change in the physical environment.

3. Critique: Restarting the reactor is a change in the physical environment and should have required preparation of an EIS (me) [notes: 50 for more]

iv. Timing and Scope:

1. Generally:

a. Timing: When in the process of carrying out a major federal action do NEPA requirements, including preparation of an EIS, attach?

b. Scope: How broadly or narrowly is the federal action defined fur purposes of preparing an EIS?

2. Kleppe v. Sierra Club, 427 US 390 (1976) [CB: 798]
a. Facts: 

i. Coal mining case in Northern Midwest; developers lease the land from the Department of Interior.

ii. Following a nationwide review of coal leasing policy, the Dept. proposed a new policy, and included a general EIS for the nationwide policy.

iii. Required an EIS for any individual lease but did not prepare an EIS addressing regional aspects and effects of the policy.

b. Issue: Does NEPA require the Dept. to prepare a regional EIS for the Northern Great Plains region?

c. Hold:

d. Analysis:

i. Argument: 

1. Timing Claim: Sierra Club argues that the Dept. contemplated a region-wide policy of coal leasing and, therefore, even though there is no formal regional plan the Dept. is far enough along to warrant production of a regional EIS.

2. Scope Claim: Individual projects are closely related and their impacts are cumulative, so a regional EIS is required.

ii. Court’s Rejection:

1. Timing Claim: Agency isn’t contemplating a regional leasing program. Even if it was (as D.C. Cir. suggests; SC disagrees) there would be no EIS requirement because there is no formal regional proposal. 

a. Critiqued by Marshall and Brennan’s partial concurrence
i. Environmental concerns must be raised (through EIS) at an early enough stage to factor into the decision-making process.

ii. “preparation of an impact statement after the basic decision to act has been made invites post hoc rationalizations…rather than the candid and balanced environmental assessments envisioned by NEPA”  (CB: 801)

b. Counter: Leads to expense and delay by requiring an EIS when an agency contemplates an action. The language of NEPA only imposes the EIS requirement when there is a proposal for action.

c. Note: the Sierra Club did not press the timing argument before the SC – recognized it was a shaky one.

2. Scope Claim: Multiple projects that will have cumulative impacts should be considered together, but defers to agency’s judgment in evaluating the impacts.

a. Rationale: The determination that projects are so related as to require a cumulative impact analysis is a task that implicates the special competency of the appropriate agency.

b. Dept. used a smaller geographic scale to consider regional impacts, and the SC will defer to this in the absence of evidence that the Dept. acted arbitrarily or capriciously.

3. Thomas v. Peterson, 733 F.2d 754 (9th Cir. 1985) [CB: 803] (Jersey Jack)

a. Issue: Were the proposed road and timber sales “sufficiently related so as to require combined treatment in a single EIS that covers [their] cumulative effects…”?

b. Hold: Yes. There was no reason to build the road without the timber sales, and the timber sales would not be possible without the road, so the two are sufficiently related and must be considered in a single EIS.

4. Metcalf v. Daley, 214 F.3d 1135 (9th Cir. 2001) [CB: 812]

a. Note: Not discussed in class but an important case. Consider how the appropriate timing of an EIS turns on different understandings of the purpose of NEPA.
b. Facts: Environmental groups allege that government agencies violated NEPA in approving Native American tribe’s whaling proposal.

c. Issue: Did preparation of EA and FONSI by the government after agreeing to support the tribe’s whaling proposal violate NEPA?

d. Hold: Yes. EA was prepared too late in the decision-making process.

i. Rationale: EA Prepared only after they had signed a contract with the tribe, and irretrievably committed resources to the project.

ii. By committing to supporting the proposal before preparing the EA, the government failed to take a hard look at environmental harms, and violated NEPA.

5. CEQ Regulations – Timing and Scope – 1978 (CB: 802)

a. Proposal: Defined by CEQ as “that stage in the development of an action when an agency subject to [NEPA] has a goal and is actively preparing to make a decision on one or more alternative means of accomplishing that goal and the effects can be meaningfully evaluated”
b. Timing: EIS must be prepared early enough that it can be a valuable input into the process, not merely a tool for post hoc rationalization.

i. Embodies the spirit of Marshall dissent in Kleppe
ii. Also known as Feasibility Analysis
c. Scope: CEQ clearly requires an EIS for actions that are connected or cumulative. 

i. See Jersey Jack
ii. Connected: If X and Y can only be understood as part of a larger action Z, then X and Y are connected actions.

iii. Cumulative: If the impact of X and Y together is greater than the impact of X and Y individually then they are cumulative actions.

v. Other Queries:

1. Do smaller parts of larger projects count as significant federal action? Yes, though there are some exceptions.

2. Do decisions not to act trigger NEPA? No, although sometimes courts will find an act of omission.

3. Does NEPA attach when an agency undertakes a mandatory action? Probably not unless the agency has some choice (See DOT v. Public Citizen)

c. Adequacy of Environmental Impact Statements

i. Basic Questions:

1. Did the agency adequately consider available alternatives?

2. Does the EIS adequately analyze relevant environmental impacts?

3. When is it appropriate to use new information to supplement an existing EIS?
ii. Consideration of Available Alternatives:

1. NEPA §102(2)(C)(iii) requires an agency to consider “alternatives to the proposed action”

a. Problematic because the set of alternatives is often large, essentially unlimited.

b. So how does the agency determine which alternatives to consider?

2. Vermont Yankee Nuclear Power Corp. v. NRDC, 435 US 519 (1978) [CB: 833]
a. Facts: 

i. Admin law case that also concerns the adequacy of the EIS for a proposed nuclear reactor operating permit. 

ii. Primary objection is that the Nuclear Regulatory Commission (NRC) didn’t consider the alternative of energy conservation. 
iii. D.C. Cir. credits this argument, SC does not.
b. Hold: Congress chose to have nuclear energy. “The fundamental policy questions appropriately resolved in Congress and in the state legislatures are not subject to reexamination in the federal courts…”(CB: 836)

c. Analysis: 

i. Threshold requirements for an agency to consider an alternative are material alternatives or those alternatives proposed by an intervening party.

ii. Materiality:

1. A threshold standard that asks whether reasonable minds would inquire further. Essentially it is a reasonableness standard.

2. Don’t require an agency to consider every alternative under the sun.

iii. Intervening Parties:

1. Their responsibility to bring meaningful alternatives to the attention of the agency. 
a. This is similar to the materiality/reasonableness requirement.

b. Essential difference is that there are some alternatives that are obviously material. Agency must consider those. Then there are others which might be material but which must be raised by intervening parties (and demonstrated to be material) before the agency will be required to evaluate them as alternatives.

2. note: In this case Saginaw (environmental group) failed to satisfy the SC’s test because they presented the alternative (energy conservation) without any analysis of or support for its viability. They did not demonstrate its materiality.
iv. Note: The SC discusses at length the characteristics of alternatives that should be considered in an EIS but, ultimately, this particular alternative could not have been considered because there had been a Congressional policy decision to have nuclear power.

3. CEQ Regulations (CB: 837)
a. Requires agencies to consider three types of alternatives:

i. No action

ii. Other reasonable courses of action

iii. Mitigation measures not already included in the proposed action

b. CEQ considers the evaluation of alternatives to be “the heart of the environmental impact statement”

4. rationale: Require agency to evaluate alternatives in order to validate and justify their proposed action.

iii. Adequacy of EIS Substantive Analysis

1. note: Courts tend to be highly deferential to agencies on this question, because they have epistemic concerns about second-guessing an agency’s expert scientific analysis.

2. Sierra Club v. US Army Corps of Engineers, 701 F.2d 1011 (2nd Cir. 1983) [CB: 839]

a. Facts: 

i. Construction of West Side Highway in Manhattan would have involved filling part of the Hudson River.

ii. Corps circulated draft EIS declared the area a “biological wasteland”, and received agency comments and data indicating that there were striped bass in the river. Despite this, the Corps submitted the final EIS unchanged.

b. Hold: EIS is inadequate because the Corps ignored compelling evidence from other expert agencies.

c. Analysis:

i. Note that the SC severely restricts the scope of its holding in Sierra Club.

ii. Adequacy of Conclusions from Data:

1. The court determines that if the EIS had “contained a reasoned analysis of fisheries data reasonably adequately compiled, and merely drawn an erroneous factual conclusion” it would not be overturned. (CB: 841) 

2. If the conclusion is obviously unsupportable and unjustified than the Court will overturn; otherwise it will accord the acting agency (as opposed to the consulting agencies) substantial deference.

3. Critique: (me) It is the conclusion that matters. If the factual conclusion is erroneous the EIS should be repaired.
d. Note: Cases like this are exceedingly rare. 

i. They may serve a deterrent purpose by encouraging agencies to prepare a minimally adequate EIS. 

ii. OR it may mean that the adequacy requirement is a superficial one without any teeth.

3. What risks must be considered? See above for discussion on worst-case scenario risks.

iv. Preparation of a Supplemental EIS

1. Marsh v. Oregon Natural Resources Council, 490 US 360 (1989) [CB: 843]

a. Facts: 

i. Corps was planning a big project (three dams) in Oregon. In 1971 it completed an EIS, and in 1980 it released a final EIS supplement.
ii. Subsequently, the Corps refused to release a second supplemental EIS in light of information developed after 1980.

b. Hold: The decision to supplement is primarily one of fact, which is reviewed under an arbitrary and capricious standard. The Corps’ decision not to supplement was not arbitrary or capricious.

c. Analysis:

i. Agency has a continuing obligation to keep itself informed and to avoid acting on incomplete information – that is the purpose of NEPA (CB: 844)

ii. But the project must happen eventually, and new information is always coming to light (especially given the long time frame for major actions)

iii. Supplemental EIS required “If there remains ‘major Federal actio[n]’ to occur, and if the new information is sufficient to show that the remaining action will ‘affec[t] the quality of the human environment’ in a significant manner or to a significant extent not already considered, a supplemental EIS must be prepared”(CB: 844)

iv. Standard of Review: Arbitrary and Capricious because the impact of new information is appropriately a question of fact to be considered by the expert agency.

d. How Must an Agency Respond to or Use a Prepared EIS?
i. Calvert Cliffs Coord. Comm. v. U.S. Atomic Energy Comm., 449 F.2d 1109 (D.C. Cir. 1971) [CB: 785]

1. Facts: In effort to apply with NEPA the AEC adopted a rule that required any nuclear power plant applicant to include an EIS report; but the report would not be considered by the licensing board unless environmental issues were raised by an outside party (CB:787)

2. Standing:

a. Calvert Cliffs is suing under §7 of the APA – there is no citizen suit provision in NEPA

b. Note: That means that APA standing requirements apply (incl. ZOI), and that the standard of review is likely “arbitrary and capricious”

3. Hold: Invalidates the rule. “…Consideration of environmental matters must be more than a pro forma ritual” (CB: 789)

4. Analysis:

a. Meaning of “accompany”

i. NEPA: An EIS must “accompany” every final agency action or proposal.

ii. AEC: narrow interpretation of NEPA §102. Argues that the language does not mean that the EIS must actually be considered, just that it accompanies the proposed action.

iii. Court: 

1. “accompany” means more than “physically accompany”. The agency must actually consider the EIS “to the fullest extent possible.”

2. NEPA’s procedural requirements are not discretionary (CB: 787)

b. Lingering Question: Judge Wright’s argument (that “accompany” also entails “consider”) wins out, but the question remains: how much consideration, and of what kind, is enough? 

ii. Stryker’s Bay Neighborhood Council, Inc. v. Karlen, 444 US 223 (1980) [CB: 789]

1. Facts: Dept. of Housing and Urban Development (HUD) approved funding for a low-income housing development in Manhattan.

2. History:

a. In Stryker I the 2nd Circuit required HUD to consider alternative courses of action (§102(E)). HUD did but decided to proceed with original plan.

b. In Stryker II the 2nd Circuit then rules that HUD is required to grant the proposed alternatives “determinative weight”; it must seriously consider the alternatives, and that process must be more than a formality.

3. Hold: SC overrules. NEP imposes substantive goals, but only procedural requirements.

4. Analysis:

a. Holding is based largely on Vermont Yankee:

i. Vermont stands for the proposition that courts cannot fashion new rules of administrative procedure that aren’t in NEPA.

ii. Thinks that Vermont makes this case so obvious that it summarily overrules the 2nd Circuit.

b. Substantive Goals, Procedural Requirements: (CB: 790-791)

5. Dissent (Marshall)

a. Arbitrary and Capricious standard of review for agency’s consideration of the EIS.

i. “I do not subscribe to the Court’s apparent suggestion that Vermont Yankee limits the reviewing court to the essentially mindless task of determining whether an agency ‘considered’ environmental factors…Our cases establish that the arbitrary-or-capricious standard prescribes a ‘searching and careful’ judicial inquiry…” (CB: 791)

ii. Court should take a much closer look than they did – have full briefings, oral argument, etc.

b. (Stephenson) Marshall is not suggesting that NEPA imposes substantive requirements. Nevertheless, it is possible that HUD acted arbitrarily and capriciously in the face of information disclosed by the EIS.

i. Ex: EIS discloses an alternative, with equivalent results and no environmental costs, at no additional cost. The agency rejects it. This could be arbitrary and capricious.

6. Further Developments: As a result of Stryker II agencies are required by NEPA to consider an EIS as a matter of procedure, but there are no substantive requirements attached to that consideration.

4. The Clean Air Act (CAA) [42 USC §§77401 to 7671q; Supp: 480]
a. General Overview:

i. Timeline:

1. Passed in 1970; amended in 1977 and 1980.

2. Original Air Pollution statutes (1963 and 1955) didn’t provide much more than financial support to state and local governments to combat air pollution on their own.

ii. Air Pollution Control:

1. Unique Difficulties:
a. Dispersal: Once pollution leaves the smokestacks it mixes in the air which makes it difficult to source it. Also, pollution does not respect jurisdictional boundaries which makes regulation at the state level difficult.

b. Unpredictable: Difficult to determine the original source of air pollution; also difficult to determine its long-term effects. Air pollution contributes indirectly to many harms, and affects different people in different ways.

c. Technical: Air pollution is difficult to precisely measure or quantify.

d. Geographical Differences: Different jurisdictions value air quality differently and different jurisdictions are more or less susceptible to air pollution.

2. Regulatory Strategy:
a. Generally:  National Standards with state and local implenetation.
i. Federal Government: Establishes NAAQS (max. concentration levels) for specific pollutants

ii. State Government: Develops its own SIP to comply with NAAQS.

iii. Rationale: Federal government sets standards to force a minimum level of environmental quality, but leaves it to states to achieve those standards in the way they see fit.

b. Analysis:

i. Pro: (Good strategy)
1. Prevents race to the bottom (low standards) among states – lowering pollution standards to attract industry and businesses.

2. Ensures a minimally adequate level of health and air quality for all citizens, regardless of where they live (environmental justice concerns).

3. Helps prevents states from externalizing costs of air pollution (e.g., if most of the costs of pollution are borne by neighboring states).

4. Leverages technical expertise of federal government and federal agencies.

5. The federal government is generally considered to be a better decision-maker than state or local governments.

ii. Cons: (Bad strategy)
1. Imposes a uniform standard on all jurisdictions which is inefficient because not everyone values clean air to the same degree. Ignores state and local preferences.
2. Doesn’t adequately internalize the costs of pollution (e.g., it does not account for problems of interstate transport).
c. See notes: 60-62 for more discussion over state vs. federal pollution standards.

iii. Listing Pollutants:

1. §108 Criteria Pollutants
a. §108(a)(1)(A): EPA must publish a list of pollutants which “may reasonably be anticipated to endanger public health or welfare” 

i. Note: this is a harm-based standard (does not consider cost, feasibility, etc.)

b. §108(a)(2): EPA must issue “air quality criteria” after listing a pollutant. 

i. Must contain information on known or anticipated adverse health effects for different concentrations.

c. Criteria Pollutant List
i. Original Five: Ozone, Particulate Matter (PM), Carbon Monoxide, Sulfur Dioxide, Nitrogen Dioxide
ii. Lead: listed only after a citizen suit forced EPA to do so.

d. Inertia Against New Listings
i. It’s possible that EPA has listed all of the big air pollutants worthy of being criteria pollutants
ii. More likely, however, is that the tremendous cost of listing a new pollutant has prevented EPA from listing others. Listing a new criteria pollutant will meet with political resistance, litigation, and will require every state to issue a new SIP, which EPA will then have to evaluate.

iii. Carbon Dioxide: the obvious missing criteria pollutant. Recent DC Circuit opinion held that EPA was not required to list CO2, but the court was badly divided and certiorari is now pending.

2. §112 Hazardous Pollutants
iv. Varying Technology-Based Standards:

1. (hierarchy of standards): RACT < BDAT < BACT < MACT < LAER

2. Nonattinment Areas

a. All existing sources must use Reasonably Available Control Technology (RACT)

b. RACT is not cutting-edge or technology-forcing; it is closer to the industry standard
3. New Source Performance Standards (NSPS) [Handout II: 28-29]
a. Applies as a baseline to all new or modified sources and requires Best Demonstrated Available Technology (BDAT) for new or modified facilities.
i. BDAT: It is a stricter standard than RACT (for existing sources in nonattainment areas), BDAT acts a baseline for any new source. It is slightly less stringent than BACT (for sources subject to PSD).

ii. EPA can consider costs when setting BDAT standard.

b. Note: NSPS standards, in contrast to NSR standards, are more technical, and involve “an intensive examination by agency and consultant engineers” resulting in “very specific and tailored” standards. (Handout II: 29)

c. Relationship between NSPS and NSR: 

i. Tougher:

1. NSPS standards are more carefully researched, and are tougher because they allow less “netting out” of emissions during review. 

2. NSPS also contains no de minimis threshold for determining what counts as a modification. 

ii. Determined by:

1. NSPS standards are sent on a categorical basis by the EPA

2. NSR:

a. PSD standards are set on a case-by-case basis by permitting authority. Usually this is the state agency but the EPA may determine that a state’s BACT determination is unreasonable.

b. NNSR standards (using LAER) are set on a categorical basis by the EPA.
3. note: State Flexibility: technology-based NSPS and NNSR standards, set by EPA and applied to states, limit state flexibility in achieving air quality standards. States must adhere to those standards even if they think they could come into compliance with NAAQS by some other means.
4. New Source Review (NSR) [Handout II: 28-29]
a. New or modified sources in nonattainment areas are subject to Nonattainment New Source Review (NNSR) and must meet Lowest Achievable Emission Rate LAER standard.

i. Note: There is also a requirement that the total amount of emissions after the modification (or addition of a new source) must be significantly less than before.

b. Major new or modified sources in attainment areas are subject to Prevention of Significant Deterioration (PSD), which requires using Best Available Control Technology (BACT).
i. Note: BACT allows for cost considerations, LAER does not.

ii. Note: BACT standards are not as exhaustively researched as investigated as BAT (NSPS) standards, and tend to piggyback on BAT and MACT standards.

5. Hazardous Air Pollutants

a. Requires Maximum Available Control Technology (MACT)

b. National Ambient Air Quality Standards (NAAQS)

i. Statutory Structure:
1. Setting Standards:

a. §109(b)(1) Primary Standard: The requisite level to protect the public health with an adequate margin of safety.

b. §109(b)(2) Secondary Standard: The level that protects the public welfare.

i. Note: Welfare protective as opposed to health protective.

ii. (Stephenson) In real life the distinction between the two is small.

2. Review of NAAQS

a. EPA is instructed to periodically review its decision with respect to the air quality standards.

b. It is supposed to happen every 5 years but it does not happen that frequently.

ii. Issues:

1. Cost: May EPA consider implementation costs when setting NAAQS?

2. Scientific Uncertainty: How certain must health effects be when setting NAAQS?

iii. Lead Industries Association v. EPA, 647 F.2d 1130 (D.C. Cir. 1980) [CB: 503]

1. Facts: EPA sets NAAQS for Lead
2. Argument: 
a. Industry argued that EPA had erred in not taking economic and technological feasibility into account when setting lead NAAQS.
b. Also argued that many of the health effects included in NAAQS calculation were too speculative.

3. Hold: 

a. EPA doesn’t need to take into account economic costs or technological feasibility (see American Trucking)

b. EPA is allowed to regulate health effects that are uncertainty; not know to be clearly harmful.

4. Analysis:

a. Economic and Technological Feasibility:

i. Appeared to be settled after Lead Industries
ii. But it came up again in American Trucking
b. Certainty of Health Effects:

i. “some uncertainty about the health effects of air pollution is inevitable”(CB: 504)

ii. Congress clearly rejects industry’s claim that EPA “is only authorized to set primary air quality standards which are designed to protect against health effects that are known to be clearly harmful”(CB: 504)

iv. Whitman v. American Trucking Associations, 531 US 457 (2001) [CB: 512]

1. Facts: EPA changed the ozone NAAQS, and separate out particulate matter (PM) NAAQS based on the size of the particles.

2. Issue: Is EPA required (or allowed) to consider economic and technological feasibility when setting NAAQS?

3. Hold: No. EPA may not consider costs when setting NAAQS.

4. Analysis:
a. Despite the D.C. Circuit’s holding in Lead Industries, the SC had not reached this issue before.

b. Industry Argument: 

i. Economic costs associated with more stringent NAAQS impair economic prosperity; and that can lead to health effects.

ii. Therefore, EPA should consider economic costs insofar as they may produce collateral health consequences.

c. Court’s Rejection:

i. The statute is plain on its face: §109(b)(1) and §108(a)(2) say nothing about considering or weighing costs; industry made a big deal about nothing. (CB: 512)
ii. Statutory Interpretation: Plain Language limitation for Important Requirements

1. considering costs is a big deal; if Congress wanted EPA to do so it would have been explicit (as it was in other sections of the CAA)

2. Scalia: “Congress doesn’t hide elephants in mouse holes”

3. (Stephenson) but note that in other cases the SC has done the opposite – read in very important requirements to very ambiguous statutory language.

iii. Policy Decision by Congress: 
1. State governments can take costs into account in devising SIPs; but cost consideration at the implementation stage is different from cost consideration at the regulatory stage.

2. rationale: wants NAAQS to be technology-forcing. Set them without regard to costs and then allow states to consider costs when implementing SIPs. 

a. The NAAQS are a goal/target that Congress has set for the country.

b. But that goal is not aspirational, it is mandatory. And cost is no excuse for lowering that bar.
3. note: there is substantial support for this opinion from the legislative history of the CAA

5. Concurrence (Breyer):

a. Agrees that §109 of the CAA is silent on the question of economic considerations when setting NAAQS.

b. Disagrees with Scalia that it must be specifically authorized by statutory provision. Instead looks to legislative history and determines that Congress, in this case, wanted NAAQS to be set without consideration of cost.

c. Also note: endorses the idea that EPA should consider health-health tradeoffs (e.g., the possible benefits of ozone in the atmosphere vs. the costs of ozone pollution)

c. State Implementation Plans (SIPs) [Handout II]
i. History: 

1. the story of SIPs is one of missed deadlines, extensions, and an increasingly prominent federal role.

2. the CAA and its amendments represents an ongoing effort to try and come into compliance with NAAQS, and address the problem of air pollution.

ii. Statutory Structure: 

1. (§110(A)(2) Requirements)
a. must include enforceable limitations and control measures designed to bring state into compliance with NAAQS.

b. must prevent inter-state pollution that would inhibit compliance by other states

c. must provide for adequate enforcement

2. Different Classifications: (added in 1977 CAA amendments)

a. Multiple regions within each state.

b. Each reason is classified as either attainment, nonattainment, or unclassifiable.

c. Note: 1990 Amendments divided nonattainment areas into three sub-types: marginal, moderate, and extreme.

3. EPA’s Role
a. SIPs and FIPs

i. EPA must approve every SIP, and all revisions to SIPs.

ii. FIPs: if a state is unable to develop a SIP, or submits an inadequate SIP, then the EPA must propose its own Federal Implementation Plan (FIP)

1. Note: Preference for states and for EPA is to avoid this.

2. Involves a huge amount of work and expense for the EPA, while impinging upon state autonomy.

b. Enforcement:

i. States are generally supposed to enforce their SIPs (which are state law)

ii. But EPA has authority under §113 to bring enforcement actions, and can take over enforcement of a SIP if the state is refusing to adequately enforce.

4. SIP Design:

a. They are limited by specific provisions of the CAA

b. Examples:

i. If EPA sets technology-based standards for new or modified stationary sources, all SIPs must include those standards.

ii. States must take mobile-source pollution into account when designing SIPs.

c. Remember: SIPs are not single coherent documents. They are complex documents revised over time through variances, amendments, etc.

iii. Union Electric Co. v. EPA, 427 US 246 (1976) [Handout II: 2]
1. Facts: 

a. after 1970 CAA amendments, MO filed a SIP with EPA that imposed controls on sulfur dioxide; EPA approved the SIP

b. Union Electric owned three power plants near St. Louis, and applied for variances. When variances expired after one year, and while applications for successive variances were pending, EPA sends notice of violation (NOV) for SO2 emissions in excess of permitted levels.

c. Union Electric then challenges the lawfulness of the initial SIP, and of EPA’s approval.

2. Issue: May EPA consider economic and technological feasibility when evaluating and approving SIPs?

3. Hold: No. EPA may not (although states may). 

4. Analysis:

a. Union Electric argued: 

i. the SIP is unfeasible as written. It will have to shut down its plants and St. Louis will lose power.

ii. When EPA approves a SIP it must account for economic and technological feasibility.

b. EPA countered:

i. §110 explicitly lists the factors to be considered when evaluating a SIP, and it shall approve any SIP that meets those criteria. And cost is not among them.

ii. But States are allowed to consider costs when they design SIPs.

1. but note: states cannot use economic or technological infeasibility as a rationale for proposing a SIP that will not lead to NAAQS compliance

2. although in practice this happens all the time.

c. Court’s Reasoning: Union Electric’s objection is properly left to the states.

d. Hypo Argument: 

i. EPA should be realistic when approving SIPs. One that is technologically or economically infeasible won’t actually be implemented, and won’t do any good.

ii. Counter: CAA and SIPs are meant to be technology-forcing; force states and polluters to make it work.

iv. Train v. Natural Resources Defense Council, Inc., 421 US 60 (1975) [Handout II: 5]

1. Facts: EPA approved GA’s SIP with a variance procedure

2. Issue: Would granting of a variance count as a revision of the SIP (requiring re-approval by EPA) or as a postponement of the SIP (imposes substantial procedural requirements)?

3. Hold: Variance provision counts as a revision, not a postponement, so long as the existence of the provision and the granting of variances does not render the state unable to comply with the NAAQS.

4. Analysis: 

a. varying approaches to variances

i. Strict standards with few variances: maximally technology-forcing
ii. Strict standards with liberal variances: 

1. politically viable strategy, but worry that variances will be too liberally attained and standards won’t be met.

2. Variances invite agency capture, and encourage big companies to play politics with agencies.

iii. Lenient standards with few variances: pragmatic approach in setting achievable standards.

iv. Lenient standards with liberal variances: doesn’t accomplish much.

b. Cap and Trade alternative

i. Stringent standards with no variances; but you allow polluters to buy or sell pollution credits.

ii. Note: CAA allows states to use cap and trade schemes as part of their SIP, if they so choose.

iii. Note: Has been experimented with by a few states, with mixed results.

d. New Source Review (NSR)

i. Basic Overview: NSPS vs. NSR (see above for more)

1. New Source Performance Standards (NSPS) applies as a baseline to all new or modified sources and requires Best Demonstrated Available Technology (BDAT) for new or modified facilities.

2. New Source Review (NSR) [Handout II: 28-29]

a. New or modified sources in nonattainment areas are subject to Nonattainment New Source Review (NNSR) and must meet Lowest Achievable Emission Rate LAER standard.

b. Major new or modified sources in attainment areas are subject to Prevention of Significant Deterioration (PSD), which requires using Best Available Control Technology (BACT).

3. Relationship between NSPS and NSR: 

a. Tougher:

i. NSPS standards are more carefully researched, and are tougher because they allow less “netting out” of emissions during review. 

ii. NSPS also contains no de minimis threshold for determining what counts as a modification. 

b. Determined by:

i. NSPS standards are sent on a categorical basis by the EPA

ii. NSR:

1. PSD standards are set on a case-by-case basis by permitting authority. Usually this is the state agency but the EPA may determine that a state’s BACT determination is unreasonable.

2. NNSR standards (using LAER) are set on a categorical basis by the EPA.
ii. Policy Considerations: Why have stringent controls on new or modified sources?
1. Environmentalist Perspective:
a. How NSR helps:
i. Easier and cheaper to reduce pollution if you’re thinking about it from the outset.
ii. Technology-forcing: force plants and technologies to improve their pollution control to move forward. Prevent back-sliding as plants get older and pollute more.
b. How NSR hurts:
i. Gives industry a perverse incentive to keep old, polluting plants and technologies around far after their useful life, to avoid dealing with NSR.
ii. Ignores the main pollution problem which is old sources.
1. Grandfather provision: pre-1970 plants are not subject to the same sort of restrictions as new or modified plants.

2. Everybody expected, at the outset, that there would be frequent turnover. That hasn’t happened. Instead the oldest, worst polluting plants have stuck around the longest.
2. Industry Perspective:

a. How NSR helps:

i. Eliminates competition by giving a pollution advantage to existing plants. NSR acts as a barrier to entry.

ii. Existing companies what an NSR that is lenient with what counts as a modification, but imposes strict requirements on entirely new sources.

b. How NSR hurts:

i. It is expensive and it is uncertain (what counts as a modification? When does NSR apply?)

ii. Changes or modifications that might make the plant both cleaner and more productive won’t happen if NSR is too costly.

iii. Modification: 

1. Issue: What counts as a modification for purposes of NSR?

a. Definition: §111(a)(4) defines modification as “any physical change in, or change in the method of operation of, a stationary source which increases the amount of air pollutant emitted by such source, or results in the emission of an air pollutant not previously emitted”

b. Requirements: there must be (1) a change and (2) an increase in pollution for something to count as a modification.

c. Note: this definition of modification is used by both NSPS and NNSR.

2. Evolution of the Definition:

a. 1975: EPA issues regulation interpreting modification for NSPS as a change that increases the emissions rate (measured in quantity per hour)

b. 1980: EPA issues a separate regulation interpreting modification for NSR as requiring a “net emissions increase”; i.e., an actual increase in emissions.

i. EPA measured this by comparing the average annual total emissions to the source’s post-change emission potential.

ii. This is the actual to potential test.

iii. Note: This is really an actual to potential-maximum test; that was how EPA measured it.

c. 1992: EPA changed the NSR actual-to-potential test to an actual-to-projected-actual test.

i. But the replacement was only for utilities (everyone else used the old test)

ii. Also contained a demand growth exclusion (exclude projected increases in operation due to demand)

d. 2002: EPA announces a new rule (litigated below)

i. Adopts actual-to-projected-actual for all sources, not just utilites.

ii. Adopts demand growth exclusion for all sources.

iii. Changes methodology for determining past actual emissions (baseline calculation)

1. previous method was an average of the two years before the change, with an exception to allow the utility to pick a different two year block if they could convince the EPA it was warranted..

2. new method allows utility a 10 year look-back period, utility is allowed to select any 24 month period within that time.

iv. Created three exceptions to NSR (notes: 74)
1. PAL (Plant-wide Applicability Limitation)

2. Clean Unit Option

3. Pollution Control Project
3. New York v. EPA, 413 F.3d 3 (D.C. Cir. 2005) [Handout II: 30]

a. Facts: Challenge to EPA’s 2002 rule change about how to determine whether or not there has been an emissions increase.

b. What counts as an increase in pollution?

i. Calculating Baseline Emissions:

1. Environmentalists argue 
a. this method allows utilities to increase emissions without triggering NSR (by picking an older period of higher emissions).
b. contravenes the purpose of the CAA by allowing actual emissions increases (source can raise emissions to historic levels with no penalty)

2. EPA justified the 10 year look-back period with “business cycle” studies that suggested the average cycle for the industry was roughly 10 years in length (Handout II: 39)

a. EPA argues that this new method of calculation will be more efficient.
b. critique: If that is the case then why not have EPA pick the two year period out of the past ten years, or have the plant otherwise justify their selection of the two year period. New method gives too much discretion to polluters.

ii. Demand Growth Exclusion:

1. Issue: Should industry be exempt from NSR when emission increase due to increased demand?

2. Industry arguments:

a. The increase is not due to a change – it would have happened with or without the modification (increased demand), so it should not trigger NSR. Should just be subject to regular NAAQS regulation.

b. The exclusion encourages growth – don’t want to stifle economic or societal growth if utilities can’t respond to increased demand due to NSR.

3. Environmentalist arguments:

a. An increase is increase – ultimately the emissions are increasing and the goal of the CAA is to reduce pollution.

b. All growth is “demand growth” – any increase emissions is spurred, ultimately, by demand. 

i. “Because demand growth may be a ‘proximate cause’ of physical or operational changes that might trigger NSR, EPA ‘seriously question[ed] whether market demand should ever be viewed as a significant factor…since in a market economy, all changes in utilization – and hence, emissions – might be characterized as a response to market demand’”(Handout II: 43)

ii. note that this was EPA’s original position in 1998; it changed its position in 2002 (Bush elected)

iii. note it is impossible to separate demand from modification. There will always be a causal connection between the two.

c. note: Originally this exclusion was created exclusively for utilities, which makes some sense since they are required to provide service.
4. EPA’s Response:

a. Demand growth can be separated from change in some situations

b. such as: “skyrocketing demand because the product becomes a fad; mishaps at a factory, causing production increases at remaining supplier sources; decreases in raw material prices; opening of new markets; and improved economic conditions”(Handout II: 43)

c. critique (me) more or less this lists all the reasons why a polluter might modify its factory – so this seems to remove every modification in an existing source from triggering NSR

5. Court: defers to EPA on demand growth exclusion.

iii. PAL, Clean Unit, PCP

1. PAL is upheld

2. Clean Unit and PCP are rejected as being inconsistent with the CAA.

c. What counts as a physical change? Routine Maintenance, Repair, and Replacement (RMRR) Exclusion

i. Previously: 

1. EPA had to approve RMRR exclusions on a case-by-case bases, using a multi-factor test. Fairly standard procedure.

2. assumption was that the basis for the RMRR exclusion was a de minimis theory: exclude from the scope of a regulatory requirement things that are truly minimal or trivial.

ii. 2002:

1. EPA attempts to convert the RMRR exclusion into something more rule-like
2. Equipment-Replacement Provision
a. If replacement is functionally equivalent, and the cost of the repair doesn’t exceed 20% of the total cost of the process unit, and as long as the replacement doesn’t alter the process unit’s basic design, then the replacement is automatically counts as RMRR

b. note originally EPA also proposed an annual RMRR allowance, but that didn’t make it into the final 2002 Rule

3. Theory for Exemption:

a. It is not premised on de minimis theory, as was expected

b. EPA thinks that the term “modify” (and its included term “change”) is ambiguous, and it is giving that phrase a reasonable interpretation, which should be accorded deference.

i. EPA is defining “change” as categorically excluding things that are essentially RMRR

ii. And this definition deserves Chevron deference

c. Critique: this goes against the plain statutory language which says “any physical change”

iii. New York v. EPA (decided March 17, 2006. See slip-op email from Joce)
1. D.C. Cir.: Decided this case this semester. 
2. Rejected EPA’s Chevron theory for the equipment-replacement provision, and hinted that a de minimis theory for the rule would not be likely to succeed either. 
e. Interstate Pollution and Permit Trading

i. Statutory Structure

1. §110(a)(2)(D) – Prohibition of Interstate Pollution

a. Within the general section of what states must include in their SIPs, this is the sub-section devoted specifically to interstate air pollution.

b. “SIP Call”: If a SIP has been approved by EPA and it subsequently determines that the SIP is not in compliance §110(a)(2)(D) then it can issue a “sip call” and require that the SIP be modified to bring it into compliance.

2. §126(b) – Petition EPA

a. Closely related it gives downwind states the ability to petition EPA for a finding that a source from an upwind state violates §110(a)(2)(D)(ii). 

b. Scrivener’s Error: The sub-section referenced in §126 is incorrectly labeled; assume that §126 actually refers to §110(a)(2)(D)(i), not (ii). (See Appalachian Power)

3. §126(c) – Continuing Operations after Violations

a. If EPA finds that states are in violation of §126(b) then they are prohibited from constructing or operating a new source, or from operating an existing source for longer than three months.

ii. Policy Discussion:

1. Threshold for §110: does pollution “contribute[] significantly to nonattainment”?

a. Despite this fairly low threshold, in practice, interstate pollution restrictions have been infrequently enforced. Downwind states have had a difficult time getting EPA to regulate upwind states.
b. What counts as “significantly”?

i. Difficult to measure exactly how much pollution is coming from a single upwind state or upwind source.

ii. This ambiguity gives EPA considerable flexibility: courts will defer to EPA’s reasonable interpretation of “significantly” (Chevron) as well as its sourcing of pollution (scientific expertise).

c. Result EPA Regulates interstate pollution when it wants to, due to flexibility and court deference.
d. See Michigan and Appalachian Power
2. Cap and Trade Systems

a. Generally:

i. Environmentalists used to dislike these proposals (giving parties the “right to pollute”)

ii. Has always been popular among economists, and recent successes have made it more popular among environmentalists as well.

b. Issues: (notes: 82-83)
i. Defining the Market:

1. Over what area should the cap apply – regionally, nationwide?

2. Should trading across regions (or across markets) be allowed?

3. Should banking and borrowing of credits be allowed?

ii. Environmental justice concerns over “hot spots”: pollution might wind up concentrated in a particular area, which is a problem when it has localized effects.

iii. How is the cap adjusted or revised?

iv. How are initial allocations determined?

1. If it is based on past emission that penalizes relatively cleaner past producers.

2. Should it be based on past energy output (instead of pollution)?

3. Should pollution credits be sold at auction (acts as a tax on big polluters)?

v. Should pollution credits be used to subsidize technological pollution controls?

vi. Can states prohibit sources from selling pollution credits to out-of-state sources, when that pollution will then return to the state (interstate transport)? (notes: 84)

iii. Nitrous Oxide (NOx ) Emissions

1. Facts: 

a. In 1994 New England states were having a difficult time coming into compliance with NAAQS for ozone. Because NOx is a precursor to ozone, they set up a cap and trade system among the states.

b. The NOx budget trading program worked well enough but it didn’t bring the states into attainment because upwind states in the southeast and Midwest were emitting large quantities of NOx that were traveling to the northeast.

2. Two Simultaneous Issues:

a. §126 Petition: In 1997 a group of New England states petitions EPA under §126 to regulate certain sources in upwind states.

i. In 1999 EPA finds that sources in upwind states are contributing significantly to nonattainment of downwind states in New England.

ii. But rather than imposing controls under §126, EPA decides to postpone action until the “SIP call” issue has been resolved. 

iii. Rationale: EPA Thinks that “SIP call” will moot the interstate transport problem
b. SIP Call: In 1998 EPA issues a “SIP call” for 22 Midwestern states (and D.C.) to revise their SIPs and implement highly effective emissions controls for NOx.

3. Resolution through the Courts:

a. SIP Call is challenged by states in Michigan vs. EPA (2000)
i. Although this decision upholds important parts of EPA’s rule, it stays the “SIP call” deadline.

ii. Meaning that the §126 NOx issue might not be resolved as expeditiously as EPA hoped.

b. In 2000 EPA publishes a rule maintaining that upwind states are contributing significantly to nonattainment in downwind states.

i. Requires that cost-effective emissions reduction measures (those that cost less than $2000/ton) to be implemented.

ii. Puts in place a cap and trade program for upwind states to curb the total emissions from the area.

1. Determines an emission cap for each upwind state based on projections.

2. And allocates 95% of emissions capacity to existing or proposed sources, and holds 5% in reserve for future sources.

c. Interstate Pollution rule (and cap and trade system) is challenged in Appalachian Power.
iv. Michigan v. EPA, 213 F.3d 663 (D.C. Cir. 2000) [CB: 529, note case]

1. Issue: EPA’s interpretation of “contribute significantly to nonattainment.”

2. Analysis:

a. Determining the Threshold:

i. EPA set a fairly low threshold, making it relatively easy for a state to be considered a significant contributor.

ii. And it set the threshold limitation without regard to economic feasibility (the cost of controlling NOx emissions)
b. Emission Reduction Requirements
i. EPA required every state above the threshold for significant contribution to implement cost-effective reductions
ii. These were defined as anything that can be done for §2000/ton or less; all more expensive pollution controls were optional.

iii. Result: the degree to which each state must reduce pollution is limited by control costs
c. Critique of EPA’s strategy: 

i. Environmentalists: It doesn’t actually eliminate significant contributions in situations where they are expensive. Because compliance is expensive doesn’t change the reality that states are not attaining the NOx NAAQS. 

ii. States: Wanted costs taken into account in determining the threshold (not later, in determining the required compliance measures) because it would result in a high threshold and, thus, exclude some states entirely.

3. Hold: EPA is allowed (but not required) to consider compliance costs in step two (emissions reduction requirements), even though that will result in a lower threshold for determining significant contribution (step one). 
a. Rationale: There is no congressional mandate not to consider costs at step two and the D.C. Circuit rule is that, absent a Congressional prohibition, EPA may consider costs. So EPA is allowed to consider costs in step two.

b. EPA chose to consider costs at step two (determining what reductions would be required) and this portion of the SIP call (the significant contribution threshold) is approved by the DC Circuit.

c. But other problems with the SIP call compel the court to stay the deadline, leading EPA to invoke its §126 authority.

v. Appalachian Power Company v. EPA, 249 F.2d 1032 (D.C. Cir. 2001) [Handout II: 63]

1. Facts: EPA relied on §110 findings (made for purposes of “SIP call”) to determine that upwind states were contributing significantly to attainment of downwind states; then used §126 authority to regulate individual sources.

2. Analysis:

a. Threshold determination:

i. Note When discussing significant contribution, §110 applies to states as a whole and §126 applies to individual sources.

ii. Industry argued that EPA could not use its findings of §110 significant contribution for states to determine that individual sources are significant contributors for purposes of §126. 
1. Argued that EPA must make a new and independent threshold finding under §126.

2. (me) Could also argue that EPA should establish, at a minimum, that it is stationary sources as a group (and not movable sources) that are a significant source of pollution. There are smaller measurable units than the entire state.

iii. EPA responded that no individual source will ever be a significant contributor on its own – it is the aggregation of the individual sources that is contemplated by (and is a reasonable interpretation of) §126. 

1. §126 explicitly refers to groups of sources.

2. Thus EPA’s usage of states as the appropriate unit for determining significant contribution is a “sensible reconciliation” of §§110 and 126.

iv. Court: “EPA reasoned that if it treated any state’s entire manmade emissions as the controlling aggregate for both purposes and found a ‘significant contribution,’ ‘then the State’s §126 sources may be subject to SIP controls.’ In other words, a source can be subject to §126 controls only if it is at least at risk of being subject to SIP controls. The effect, of course, is to displace the discretion the state would enjoy in the SIP process under” §110.”

b. Emissions Permit Trading (Cap and Trade System)
i. States objected on the ground that, in theory, sources could purchase credits that would allow them to pollute in excess of state-specific air quality standards.

ii. Court rejects this argument as ridiculous and premature. EPA has not interpreted cap and trade program to allow this to happen, and if it does come up the court will deal with preemption question at that time.

3. Issue: Did EPA act lawfully in imposing §126 regulations on upwind sources on the basis of §110 findings?
4. Hold: Yes. EPA’s determination that sources which are potentially regulable under §110 are also regulable under §126 is reasonable and, therefore, accorded deference.

f. Hazardous or Toxic Air Pollutants

i. Defined by §112 as pollutants “…known or suspected to cause cancer and serious illness, such as reproductive effects or birth defects.”

ii. Listing, Delisting, and Adding Pollutants

1. Listed Pollutants:

a. EPA was being incredibly slow about listing hazardous pollutants (only 7 listed by 1990).

i. Paralysis by analysis. EPA considered about economic costs of listing a pollutant under §112, which would require zero emissions policy.

ii. Environmental groups sued to force listings. Partially successful (See Vinyl Chloride) but EPA received substantial deference, and was able to slow down the process.

b. So 1990 amendments listed 189 specific chemical substances, and established standards for delisting as well (now down to 187 substances).

2. Removing (Delisting) Pollutants: §112(b)(3) [Supp: 510]: If there is adequate data to determine that the substance may not reasonably be anticipated to cause adverse health or environmental effects, then it may be removed.

3. Adding (Listing) Pollutants: 

a. §112(b)(2) : list those which pose “a threat of adverse human health effects…or adverse environmental effects”

b. §112(b)(3)(B) : list those that “are known to cause or may reasonably be anticipated to cause adverse effects to human health or adverse environmental effects”

c. (Stephenson) the different statutory language is not very significant.

iii. Regulation of Stationary Emitters of Hazardous Sources

1. Major vs. Area Sources

a. Major sources (§112(a)(1)): defined with respect to their capacity to emit hazardous pollutants, based on annual emissions levels.

b. Area Sources: Any source of hazardous pollutants that doesn’t qualify as a major source.

c. Note the two may be regulated differently but that is not required.

2. New Sources vs. Existing Sources: this distinction matters, just as for criteria pollutants (above).

iv. Standards of Regulation:

1. Requires Maximum Available Control Technology (MACT)

a. Required for both new and existing sources of hazardous pollutants.

b. Note: Uses technology-based control standards as opposed to health-based control standards 
2. Setting MACT

a. Set uniformly by the EPA and applicable to all sources. 
b. §112(d)(2) explicitly requires EPA to consider compliance costs, health effects, non-air quality related effects on health and welfare.

c. §112(d)(3) makes it clear that the MACT for new sources has to be at least as good as that achieved by the best existing source; for existing sources it only needs to be good as the top 12% of sources.

d. Note Different pollutants may have different MACT standards.
3. §112(d)(5) gives EPA authority to require area sources to use only Generally Available Control Technology (GACT)

v. Resulting Applicable Standards:

1. New and Existing sources must comply with GACT.

2. Existing major sources must comply with less stringent version of MACT.

3. New major sources must comply with most stringent version of MACT

vi. Cost Considerations:

1. §112(d)(2) explicitly requires EPA to consider compliance costs, health effects, non-air quality related effects on health and welfare.

a. Note: that this requirement was added in 1990 CAA amendments.

b. No such language in 1970 version, and general consensus was that EPA was not allowed to consider costs in listing hazardous pollutants. But, of course, it had only managed to list a handful (7) by 1990.

2. Query: Should EPA be allowed to consider costs when determining whether a substance qualifies as a hazardous pollutant?

a. Rationale: 
i. Prior to 1990 amendments EPA was implicitly considering cost anyway by refusing or delaying listing of obviously hazardous pollutants. Paralysis by analysis. 

ii. EPA might actually list hazardous pollutants now, ones that are economically feasible. 

1. Requiring an agency to do something infeasible forces them to find ways to stall and resist, results in wasted resources and no regulation.
2. note: One suggestion is that in 1970 Congress passed symbolic legislation. Said they valued human health in a cost-blind fashion, but really wanted EPA to implicitly consider costs.

b. Critique: 

i. Institutionalist: EPA will excessively weigh compliance costs as compared to health costs, because health costs are more difficult to quantify, speculative, and may be largely unknown.

ii. Technology Forcing: GACT and less stringent MACT don’t do enough to quickly remove hazardous pollutants from the environment.

vii. National Mining Association v. EPA, 59 F.32d 1351 (D.C. Cir. 1995) [Handout II: 84]

1. (not discussed in class. Straightforward overview of §112 regulation of hazardous pollutants)

g. Mobile Source Emissions (MSE)
i. State vs. Federal Regulation:

1. State Regulation:

a. SIPs: must consider MSE when designing SIPs, but have very limited flexibility to directly regulate MSE.

b. Tailpipe Emissions: §209 prohibits states from regulating tailpipe emissions directly (except for CA).
c. Fuel Efficiency: States cannot regulate fuel efficiency standards for automobiles.
2. Federal Regulation: EPA can regulate tailpipe emissions, as well as the content of fuels (See Lead Industries)
ii. Transportation Control Plans (TCP) [notes: 88]

1. basic idea: Use TCPs as a method of reducing local MSE by influencing when and how frequently individuals drive.

a. 1970 CAA required states to include these in SIP.

b. This backfired. Generated resentment that EPA was forcing states and localities to regulate driving.
2. note: good in theory but has met with heavy political resistance, likely due to poorly planned and heavy-handed attempts in the 1970s. 

a. (me) an example of environmental support that is a mile wide but an inch deep. Ask people to change their behavior and they immediately get upset.

b. Perhaps TCPs could work if they were implemented better (See Central London tax)

iii. Preemption Provisions (CAA §209)

1. Only CA is allowed to regulate emissions from new motor vehicles.

2. Rationale for general preemption of state regulation:

a. Different emission standards would create problems for cars moving across borders, and would require manufacturers to produce 51 different versions of a car.

b. This realization led auto industry to support Federal auto emissions regulations, provided that it preempted state attempts to regulate.

3. Rationale for California exception:

a. California has a huge population, number of cars, and an especially acute air pollution problem. It needs to be able to set lower emissions standards, and it is a big enough market that this won’t cripple the auto industry.

b. And, practically speaking, CA had already done so prior to 1970 CAA, so they were grandfathered in. Difficult for Congress to pass a Class Air Act that required California to relax their pollution standards. That would be politically difficult.

4. Waiver:

a. CA must apply for a waiver to adopt stricter standards. This has typically been granted without a fight, but now CA wants to regulate CO2 emissions for mobile sources. (notes: 89)

i. Federal emissions standards don’t cover CO2.

ii. Should CA be allowed to regulate pollutants not covered under Federal auto emissions standards? Is this a back-door attempt by CA to regulate fuel economy standards?
b. Note: Other states may adopt CA’s stricter standards provided that they adopt them verbatim.
iv. Engine Mfrs’ Assn. v. South Coast Air Quality Management District, 541 US 246 (2004) [Supp: 1034]

1. Facts: Municipality outside of LA requires all fleets (public and private) to purchase or lease Low Emissions Vehicles (LEVs).

2. Issue: Does purchasing requirement for municipal fleets count as setting a fuel-economy standard in violation of §209?

3. Hold: Yes.

4. Analysis: Enforcement of a Standard

a. The purchasing requirement is, in essence, a standard. If states or municipalities could regulate what cars could be bought it would result in a de facto emissions standard.

b. What South Coast is doing is finding a novel way to enforce a standard (LEV), but the standard still remains. Attempt to enforce the standard by imposing purchasing restrictions, instead of restrictions on what manufacturers can sell.

5. Critique: Should §209 guarantee auto-manufacturers a market for their vehicles?

a. (Stephenson) were South Coast simply to impose a tax, or some other regulation, on non-LEV fleet purchases (as opposed to an outright ban) it might have gotten away with it.

b. South Coast (or another municipality) might be able to pass a rule requiring cities (and contractors working with the city) to purchase LEVs, so long as it wasn’t applied across the board to all private parties.
5. The Clean Water Act (CWA) [33 USC §§1251 to 1387; Supp: 716]
a. The Scope of Federal Authority

i. History:

1. During the first half of the 20th century attempts to control water were made at the state and local level.

2. Early Federal statutes were concerned with water pollution not for public health or environmental reasons, but as a barrier to interstate commerce.

3. Increasing urbanization and industrialization led to need to water regulation for public health reasons.

ii. Federal Attempts:

1. First Federal legislation focused on providing funds to state and local government for things like sewage treatment plants.

2. Water Pollution Control Act (1965): 

a. Required states to adopt water quality standards for interstate waters, which were approved by Federal administration.

b. Enforcement by Federal government was possible, although unlikely.

3. Federal Water Pollution Control Act Amendments (1972) [CAA]:

iii. Statutory Structure of the CAA

1. Generally:

a. All water pollution dischargers must receive a permit from either EPA or Army Corps (Dredge and Fill)

b. To receive a permit polluters must install technology-based controls that meet the water quality standards of the CWA.

2. §301 – Prohibited Discharges
a. Prohibits discharge of any pollutant by any discharge unless it complies with CWA’s substantive requirements (including NPDES permit under §402)

b. Definitions: §502
i. Discharge: defined by §502(12) as “any addition of any pollutant to navigable waters from any point source” [Supp: 840]
ii. Pollutant: defined by §502(6) using specific examples. Also contains specific exclusions.
iii. Point Source: defined by §502(14) as any “discernible, confined and discrete conveyance…from which pollutants are or may be discharged.” Lists specific examples and provides exceptions (“agricultural stormwater discharges and return flows from irrigated agriculture”)
iv. Navigable Waters: defined by §502(7) as “the waters of the United States”
3. Effluent Limitations
a. Defined in §502(11) and refers to quantities, rates, or concentrations of pollutants emitted from point sources.
b. Effluent limitations apply to the specific source, not to the overall quality of the water into which the discharge occurs (compare to the CAA)
c. Technology-based standards established in §301 for each category of point source.
4. §306 – Special Performance Standards for New Sources
5. §307 – Toxic Pollutants
6. §303 – Water Quality Standards
a. §304 requires EPA to establish water quality criteria and guidelines.
b. §302 authorizes more stringent effluent standards if necessary to achieve §303 standards.
7. §319 – Nonpoint Source Management
a. States must prepare management plans for control of nonpoint sources.
b. Note: An increasingly important CWA provision
8. §404 – Dredge and Fill Operations: requires a permit from Army Corps of Engineers (not EPA) for work in “navigable waters”
iv. Key Issues

1. What counts as a pollutant?

2. What counts as a navigable water?

3. What counts as a point source?

v. United States v. Riverside Bayview Homes, Inc., 474 US 121 (1985) [CB: 588]

1. Facts: 

a. Developer owned marshland near (adjacent but not attached to) a lake. Marshland would flood due to overflow from lake.

b. Developer started to fill in the marshland with dirt and rubble in order to erect a housing development. Corps steps in and requires a §404 Dredge and Fill permit.

2. Issue: Does adjacent marshland count as “navigable waters” under the CWA, thus requiring developer to receive a §404 permit?

3. Argument: (notes: 92-94)
a. Are marshlands “navigable”

i. Corps: 
1. Regulation: Their regulation interpreted waters of the US to mean not only navigable waters but also non-navigable waters whose use or misuse could affect interstate commerce, along with wetlands adjacent to such waters. (CB: 588)

2. Policy: Interpret the CWA in away that will enable protection of navigable waters, reduction of water pollution. This must include adjacent lands which are connected to navigable waters (hydrologic cycle).

3. Implicit Congressional Acceptance: Congress failed to overrule Corps’ interpretation of navigable waters when it passed the 1977 amendments.

4. Agency Deference
ii. Developer: Marshland is not a “navigable water”

1. Plain meaning: 

a. wetlands are not waters, they are wet and they are lands.

b. To consider wetlands to be part of the “navigable waters” renders the word “navigable” meaningless. (invoke canon of construction against surplusage).

2. Unconstitutional taking: Corps’ construction creates an unconstitutional taking of developer’s land.

3. Hydrological Connection proves too much – would include things that are clearly not waters (such as runoff from a mountain). An area’s mere connection to navigable water is not enough to count that area as a navigable water itself.
4. Ambiguous Legislative History: There are many reasons why the 1977 amendments didn’t overrule the Corps’ interpretation. They didn’t specifically codify it either. So don’t read too much into that.

5. No Agency Deference: The statute is not ambiguous (“navigable” is clear) so Corps should not receive deference.

b. Are marshlands “waters”? (recaps many arguments from above)

i. Corps:

1. Hydrological Connection:

2. Deference: ambiguous as to what counts as water and what doesn’t, so defer to agency’s expertise.

ii. Developer:

1. Plaint Meaning: Wetlands are lands, not waters.

4. Hold: The wetlands in this case have some connection to navigable waters and the Court cannot say that the Corps’ definition (requiring permit for connected non-navigable waters) is unreasonable; so the court defers. (White, J opinion)
vi. Solid Waste Agency of Northern Cook County v. US Army Corps of Engineers, 531 US 159 (2001) [CB: 593] (SWANCC)
1. Facts: 

a. In need of landfill space Cook County decided to use abandoned sand and gravel pits. In the past few decades these pits had filled with water off and on, grown vegetation, and were used as habitat by migratory birds.

b. The pits themselves are non-navigable and not adjacent to any navigable waters.

c. Corps denies County’s request for a §404 permit, invokes migratory bird rule.

2. Migratory Bird Rule (CB: 593): interpretive ruling by Corps that extends its jurisdiction to intrastate waters that affect migratory birds (already had jurisdiction over intrastate waters that substantially affected interstate commerce)

3. Issue: Are the pits governed by §404 of the CWA?

4. Hold: No.

5. Court’s Analysis: (Rehnquist, J opinion)

a. Does navigability of the pits matter? 

i. Seemed like this issue was decided in Riverside Bayview: there the question of navigability is not deemed to be important.

ii. But Riverside is not controlling 

b. Significant Nexus
i. Ignoring the issue of navigability in Riverside was no big deal because of the hydrological connection between the wetlands and actually navigable waters. This is not appropriate in SWANCC.

ii. Corps argues that this is a misreading of Riverside (the significant nexus discussion was in the context of what counts as a “water”, not what counts as “navigable”); and that writing “navigable” out of the meaning of “navigable waters” (so that it refers only to the “waters of the United States”) is fine because “navigable” was only in the CWA initially for historical reasons.

c. No Congressional Acquiescence:

i. Corps argued that Congress took a hard look at Corps’ 1977 regulation and accepted it; and Riverside accepted it as well. So SWANCC should accept it too.

ii. Court responds that the 1977 amendments were concerned with wetlands, not isolated waters, and that Riverside read too much into Congress’ failure to act. Unwilling to read too heavily into legislative history, so it relies on the text of the statute.

d. Commerce Clause 
i. Constitutional avoidance canon would limit the deference that could be granted to the Corps, even if the statute was ambiguous (but the SC finds that it is not).

ii. Note: The SC does not rule that the Corps’ interpretation (of migratory bird rule applied to intrastate waters) is unconstitutional. It just says that it pushes the limits of the commerce clause, activates the canon of constitutional avoidance, and therefore receives no deference.

iii. Critique: The SC is inventing a constitutional problem that doesn’t really exist, and has not come up. In light of that, and in the face of another presumption (Chevron), the Corps should receive deference.

6. Why is SC pulling back from Riverside? SWANCC comes to the court after Lopez and Morrison which makes Riverside embarrassing in retrospect; so SC is looking for a way to minimize its impact.

a. Note that this issue is still being tested in Rapanos and Karabell
b. Both cases involve wetlands potentially subject to §404, not adjacent to navigable water, but Corps is arguing a sufficient hydrological connection (using Riverside) to require a Dredge and Fill permit.
b. Point Sources

i. Definition: defined by §502(14) as any “discernible, confined and discrete conveyance…from which pollutants are or may be discharged.” Lists specific examples and provides exceptions (“agricultural stormwater discharges and return flows from irrigated agriculture”)

ii. §402 – National Pollutant Discharge Elimination System (NPDES) Permits

1. Incorporates technology-based effluent limitations from §§ 301, 302, 306, 307, 308, 403.
a. §301 – Provides framework for establishing technology-based effluent limitations

b. §302 – Provides a backstop health-based water quality approach to regulation pollution

c. §306 – Stringent technology-based standards for new sources (c.f., NSPS under CAA)

d. § 307 – Special regulatory scheme for toxic water pollutants. And establishes pretreatment requirements for Publicly Operated Treatment Works (POTWs)

e. §308 – Record-keeping and reporting requirements; Methods of inspection.

f. §403 – Special provisions for discharging into the ocean.

2. Permits may last a maximum of five years and are administered either by EPA or, more commonly, by the state agency (under §402(b)).

iii. Regulation of Point Source vs. Nonpoint Sources
1. Why is NPDES regulation limited to point sources? 

2. Rationale: NPDES limited to point sources because they are easier to monitor and to regulate. And because at the time of the CWA’s passage, nonpoint sources were not thought to be a substantial source of water pollution.

3. Result: Matters tremendously whether a discharger is classified as a point source or not. (See NRDC v. Costle, Plaza Health)

iv. NRDC v. Costle, 568 F.2d 1369 (D.C. Cir. 1977) [CB: 605]

1. Facts: After CWA EPA correctly anticipated that it would be inundated with permit requests, so it issued a regulation (in 1973) exempting certain sources (animal feeding operations, agricultural sources, storm sewers, etc.) of pollution discharges from the NPDES permit requirement.

2. Issue: Can EPA exempt point source polluters from NPDES requirement?

3. Hold: No. EPA not allowed to categorically exempt certain point sources from §402.

4. Analysis:

a. EPA defended its regulation on administrability grounds. 

i. Without exemptions it could not respond to all the NPDES permit applications.

ii. And it could not establish categorical effluent limitations for classes of polluters.

iii. Note: EPA acknowledged that it was exempting point sources from §402.

b. Court’s Response: Administrability concerns may allow EPA to base permits on other factors, but it cannot dispense with the NPDES permit requirement altogether.

i. Court suggests issuing general or area permits, which could be amended or supplemented later.

ii. But EPA cannot issue a categorical exemption.

5. Policy:

a. EPA argued that requiring permits for all polluters would diver resources from the more serious problem of big polluters.

b. Court responded that exemptions were problematic because they tend to become permanent.

6. Further Developments: Shortly after Costle Congress amended CWA and codified some of the categorical exclusions that EPA had proposed; helped address EPA’s permit problems.

v. United States v. Plaza Health Laboratories, Inc., 3 F.3d 643 (2d Cir. 1993) [CB: 612]

1. Facts: 

a. Geronimo Villegas, VP of a blood testing lab, took vials of infected blood to the Hudson river and left them in a bulwark below the high tide line. They were discovered there by middle school students on a field trip.

b. Villegas was charged with violating §402 of the CWA; US brought a criminal prosecution for knowing discharge of pollutants without a §402 permit.
2. Issue: Is a person a point source under the CWA?

3. Hold: Human being is not a point source.
4. Analysis:

a. Villegas Argues

i. argues that a person is not a point source because it makes the statute absurd (a swimmer peeing in the ocean violates §402)

ii. Lenity:

1. The Rule of Lenity states that in a criminal context ambiguous statutes are construed favorably for the defendant.

2. And §402 is ambiguous with respect to whether people count as point sources.

3. Analysis of Lenity: 

a. The Rule of Lenity is based largely on the idea of fair notice, and intended to apply when an individual might not have known that they were doing was illegal. It is difficult to make this case for Villegas.

b. (Stephenson) It is hard to know how important a rule this is. Courts mention it frequently but they are also less likely to find ambiguity in lenity cases than they are in other circumstances (e.g., Chevron cases).

b. Government Responds

i. The usage of the “point source” language is meant to distinguish from “nonpoint source” pollution, not to exclude human beings.

ii. To not find liability would frustrate the purpose of the CWA.

c. Court: “although Congress had the ability to so provide…the CWA does not expressly recognize a human being as a ‘point source’’ nor does the act make structural sense when one incorporates a human being into that definition”(CB: 614).

d. Dissent: 

i. This would allow pollution to escape liability under the CWA by simply putting a person in the middle (e.g., having employees through buckets of waste into a stream).

ii. Ridiculous Results: 

1. distinguish between the individual litterer and one acting on behalf of a municipality or a corporation (CB: 617)

2. Infers this from legislative history and purpose of the CWA, which was designed with preventing industrial and municipal water pollution.

e. (me) As a matter of policy it might be OK to hold urinating swimmers liable. Rely on either prosecutorial discretion (won’t enforce in most cases) OR the tipping point phenomena (large penalties for little things generate big results).
c. Effluent Limitations and Variances

i. §301 – Technology-Based Effluent Limitations
1. Four Different Standards:

a. Best Practicable Technology Currently Available (BPT)

i. Original version (1972) of CWA required all existing sources to achieve BPT controls within five years.

ii. Set for classes or categories of point sources, and takes costs into account (consider total cost of technology, benefits achieved, existing controls, etc.)

b. Best Available Technology Economically Achievable (BAT)

i. Stricter standard than BPT, under original CWA all existing sources were supposed to achieve BAT by 1983, and toxic polluters were supposed to achieve it immediately.

ii. 1977 amendments extended BAT compliance to 1984 for toxic polluters, and changed the standard for conventional polluters from BAT to BCT.

iii. BAT requires consideration of cost, but just to determine what is actually feasible, not as a form of cost-benefit balancing.

c. Best Conventional Technology (BCT)

i. Stricter than BPT but not as strict as BAT, BCT was conceived because it was clear that existing sources were not going to be able to meet original statutory deadlines.

ii. BCT asks EPA to take into account the reasonableness of the relationship between costs and benefits. The two cannot be completely incommensurate, but EPA does not need to cost-justify everything that it requires under BCT.

iii. Note: In practice BPT and BCT standards have merged, and apply to conventional pollutants, and BAT applies to toxic pollutants.

d. Best Available Demonstrated Technology (BDAT)

i. The strictest standard of the four, it applies to all new sources.
ii. Similar to the CAA BDAT standard, it requires the "degree of emission limitation achievable through the application of the best system of emission reduction which, taking into account the cost, has been adequately demonstrated."
2. Setting effluent limits:

a. Issue: Was EPA allowed to set uniform, categorical effluent limitations, or was it required to set such limits on a case-by-case basis?

b. Decided in DuPont v. Train where the SC unanimously held that EPA could set uniform technology-based effluent limitations by category, provided that EPA provided a procedure for granting variances.

ii. Variances: 

1. Variance provisions of §301

a. §301(c) Economic Exemption: Allows EPA to modify requirements for sources using the maximum technology that the source is economically capable of.

b. §301(g) Water Quality Exemption
i. Exemptions may be available for certain non-toxic pollutants if source can demonstrate that discharges will not have a significant adverse effect on water quality.
ii. Note: Added in 1977 CWA amendments

c. §301(l) No Modification for Toxic Pollutants: 1977 version of §301(l) forbade EPA from modifying any §301 requirement with respect to toxic pollutants.
2. Chemical Mfrs. Assn. v. NRDC, 470 US 116 (1985) [CB: 625]
a. Facts: EPA’s variance provision included FDF variances (“fundamentally different” factor) for sources which possessed some FDF that should exempt it from otherwise categorical effluent limitations.

b. Issue: May EPA grant FDF variances to sources of toxic pollutants? Does an DFD variance count as a “modification” of a §301 requirement?

c. Analysis:
i. NRDC argues unlawful modification
1. §301(l) expressly forbids modification:

a. Argues that §301(l) expressly forbids EPA from modifying permits (by granting variances) with respect to toxic pollutants.

b. and the clear language of §301(c) and §301(g) indicates that CWA only intended to allow exemptions for non-toxic pollutants.

2. Semantic distinction between category revision and modification is silly: the effluent limitations applicable to the particular source have been changed either way.

ii. EPA argues 
1. not every change or variance counts as a modification: Every change to an effluent standard is not a “modification” for purposes of §301(l).
2. Creation of New Categories is not a Modificaiton
a. EPA could instead create a new sub-category for the particular source, rather than granting a variance. This is not a modification, so a variance shouldn’t be.

b. Rationale: It initially set categories broadly and somewhat arbitrarily. When a source brings forward information (FDF) that warrants a further subdivision EPA should be permitted to do so, even if the sub-category contains only one source in it.

3. Certain Modifications Still Barred
a. Changing the effluent limitations for a category of sources, without altering the category itself, would not be allowed.

b. Similarly, modification of requirements based on economic or water quality impact (§§301(c) and §301(g)) would not be allowed.

4. Agency Deference: §301(l) is ambiguous so grant Chevron deference.

d. Hold: EPA may grant FDF variances for toxic polluters.
e. Dissent: (Marshall) [CB: 627, notes: 106]
i. Congress did not Intend for Variances:

1. EPA’s interpretation is unreasonable because it allows EPA to grant variances for toxic pollutants for reasons other than the ones in §301(c) [economic] and §301(g) [no impact on water quality].

2. And if Congress wasn’t going to allow variances in these situations, why on earth would it have wanted to allow them in other situations? Thus, EPA’s interpretation of §301(l) makes Congress look irrational and it is therefore unreasonable.

ii. Create New Categories, Don’t Issue Variances:

1. Marshall sees a clear difference between the creation of a new category and the issuance of a variance.

2. Process matters: If EPA drew the category incorrectly then it should redraw the category, not issue a variance. 
a. Legislative history indicates that Congress cared about the process. (CB: 628)

b. Issuing variances (essentially creating categories with single sources) limits the technology-forcing aspect of the CWA. And variances remove the ability of EPA to group together similar dischargers.
f. Further Developments:

i. Chemical Mfrs. case was very, very close.

ii. §301(l) was amended in 1987 to essentially codify the result in Chemical Mfrs.
3. Bottom Line on Variances:

a. Conventional polluters are responsible for BCT standards, set on a categorical basis, but can seek a variance based either on cost or a FDF.

b. Toxic polluters are subject to BAT standards but can seek a variance under §301(n), but not §301(c) or §301(g).
d. §401 Certification

i. Generally: Any applicant for any Federal permit must obtain state certification that they meet all applicable criteria necessary to prevent degradation of water quality. Often referred to as the sleeping giant of the CWA

ii. PUD No. 1 of Jefferson County v. Washington Department of Ecology, 511 US 700 (1994) [CB: 652]

1. Facts: Petitioner needed a FERC permit for its proposed dam; WA wasn’t happy about the diversion of stream water to the dam, so it wanted to impose minimum stream flow requirements using §401 authority.

2. Issue: What sort of requirements can state impose as a condition of granting a §401 certification?

3. Hold: Because there was some discharge from the dam, the state could regulate the project under §401.

a. Petitioner argued that state could regulate the discharge, but could not impose additional requirements.

b. O’Connor reasoned that once there is a discharge the requirements that the state imposes have to do with water quality, they are no longer limited to those specifically targeted at the discharge.

iii. S.D. Warren (currently pending)

1. Facts: Dam operator would not add any additional pollutants to water, but would redirect it. ME wants to impose additional requirements on the project under §401.
2. Issue: Is “discharge” under §401 limited to “discharge of pollutants”?

3. Important question: Will Maine be able to show that §401 is triggered even though there is no discharge of pollutants? Stephenson doesn’t know…

e. Private Enforcement Suits (Standing and Citizen Suit Provisions)
i. Atlantic States Legal Foundation, Inc. v. Eastman Kodak Co., 12 F.3d 353 (2d Cir. 1994) [CB: 1020]

1. Facts: 

a. Kodak’s facility received an initial NPDES permit from EPA for roughly 30 pollutants. The permit was silent with respect to other pollutants.

b. Environmental group invokes citizen suit provision of CWA and alleges unlawful discharge of pollutants not authorized by the permit (not that it was discharging too much, but that it was discharging pollutants not covered by the NPDES permit)

2. Issue: May a source discharge pollutants not covered by its NPDES permit?

3. Analysis:

a. Atlantic States: §301 prohibits discharge of any pollutant without a permit; Kodak is discharging pollutants not covered by its permit; end of story.

b. Kodak: They are in compliance with their §402 permit. They have obeyed by all the terms of their NPDES permit.

i. Shield Provision (§402(k): Compliance with NPDES permit is evidence of compliance with §301.

1. Critique: but this assumes the question – that Kodak is in compliance with its NPDES permit. Atlantic States argues that discharging unlisted pollutants is a violation of the NPDES permit.

2. Counter: if this is the case then §402(k) is rendered meaningless. 

3. Counter-counter: No. 

a. The point of §402(k) is to shield permit holder from liability within the bounds of their permit. 

b. E.g., if Kodak is harming the water, but that is because EPA set the permitted limits to high, then Kodak is not liable thanks to §402(k).

c. Purpose of Shield Provision is: “to relieve [permit holders] of having to litigate in an enforcement action the question whether their permits are sufficiently strict”(CB: 1022)

4. Note: Shield Provision (§402(k)) is not available for toxic pollutants.

ii. Deference to EPA: EPA agrees with Kodak’s interpretation, and EPA should receive deference.

1. Basis this on statements by agency officials that EPA shouldn’t take enforcement actions for discharge of unlisted pollutants.

2. And on past practices: EPA’s response to discovering unlisted pollutants has been to amend the NPDES permit, not to bring enforcement actions.

iii. Ludicrous Results: Atlantic States concedes that under their interpretation even the discharge of water might violate the NPDES permit, unless it was specifically allowed.

4. Hold: Court concludes that EPA’s interpretation is reasonable, should be accorded Chevron deference, so Kodak is not in violation of §301 and §302.

5. Policy Discussion:

a. Environmentalists: 

i. This leads to a bad result. Violates purpose of CWA to allow polluters free reign to dump anything into the water simply because EPA forgot to include it in their NPDES permit.

ii. (me) Why not adopt universal threshold provisions for unlisted pollutants. All pollutants are legal below a certain threshold, set reasonably high, but above that there is liability, even if it is not listed in the NPDES permit?

1. Don’t place default burden on EPA to catch every pollutant. Industry is in a much better position to know what they are discharging (e.g., process changes).

2. And the purpose of the CWA is to prevent harmful and intentional dumping.

3. note: Whole Effluent Toxicity (WET) is something of a backstop for unlisted pollutants, but it is not perfect.

b. Industry:
i. EPA is aware, as a general rule, of the types of pollutants that are being discharged. And if that changes then EPA should revise the permit (and permits must be revised every five years anyway)

ii. Default levels for unlisted pollutants would create technical feasibility issues (hard to come up with baseline standards).

ii. Citizen Suit Provision of CWA (§505; Supp: 842)

1. Applicability:
a. Standing:

i. Interpreted to expand to the Constitutional limits of Article III

ii. Identical to ESA citizen suit provision in Bennett v. Spear
b. Citizens: Who can sue? Any person having an interest which is or may be adversely affected.

c. Liability: Who can be sued?

i. Private parties (polluters) for violations of the CWA

ii. EPA (and state or federal agencies) for failure to pursue a mandatory duty.

2. Remedies: 

a. Civil Fines: payable to treasury, not to the citizens bringing suit.

b. Injunctive Relief.

c. Litigation costs:

i. These include attorneys fees and expert witness fees.

ii. Note: only recovered by prevailing party or substantially prevailing party.

d. No damages available: 

i. If you have been injured then file another action; no remedy under CWA.

ii. §505(f) reserves right to bring suit under other legal theories.

e. Supplemental Environmental Projects (notes: 112)
i. Generally: In some settlements (e.g., consent decrees) you will see an agreement where the environmentalists accept reduced fines in exchange for the polluter’s pledge to devote money to some other loosely related environmental project.

1. Must be some nexus between the initial pollution and the SEP, but that can be pretty lose.

2. Appeals to both citizen groups and polluters: environment gets cleaned up; polluter pays fewer fines, and gets some good publicity.

ii. Query: Are SEPs legal? Is this diverting money that should legitimately go toward the treasury?

3. Limitations: 
a. Notice: 

i. must provide 60 day notice to EPA, state agency, and alleged violator before initiating suit.

ii. Rationale: 
1. Give the polluter a last chance to clean up its act to avoid litigation. Might decide that not polluting is cheaper than litigation.

2. Give EPA or state agency a final shot at enforcement. It is preferable to have state enforcement over private enforcement. Citizen suits are intended as a supplement to federal enforcement, not a replacement.

b. Diligent Prosecution: Cannot bring a citizen suit if the federal or state government is diligently prosecuting a case against the polluter.

i. Rationale: Prevents sweetheart deals, and forces government to go after polluters. But it limits prosecutorial discretion.

ii. Hypo: What if citizen suits were barred if the government was diligently prosecuting OR it issued an authoritative proclamation that a suit would not be in the public interest?

1. See notes: 112.

2. Con: prosecutorial discretion is often exercised under the table, without fanfare. This would be the exact opposite.

c. In violation requirement: 

i. The violations must be ongoing at the time the suit is filed. Purely past violations do not provide jurisdiction for court under §505. (Gwaltney)

ii. Rationale: Creates a powerful incentive for polluter to come into compliance in order to avoid costs of litigation.

d. Critique: The dual requirements of notice and diligent prosecution can possibly lead to sweetheart deals for polluters (See Laidlaw) where government is not truly prosecuting.

6. Hazardous Waste Regulations

a. RCRA (originally the Solid Waste Disposal Act) [42 USC §§6901 to 6992k; Supp: 68]
i. Overview:

1. Designed to prevent the release of hazardous materials into the environment

2. Main provision: Subtitle C (Hazardous Wastes)

a. Provides a “cradle-to-grave” system for managing hazardous wastes (monitors from generation to disposal)

b. Three Regulated Groups:

i. Generators
1. Basic Responsibilities:
a. Responsible for identifying hazardous wastes; notifying EPA when they are generated.
b. Must obtain ID numbers to use the manifest system for waste tracking.
c. Imposes other recordkeeping and reporting requirements; must undergo response training to prepare for an accidental release of hazardous substances.
2. No limits on amount of waste generated
a. Rationale: Congress was wary of directly regulating industry by limiting hazardous waste production
b. Although mere existence of RCRA is a form of direct regulation – makes the generation and disposal of hazardous waste more onerous, so it will have some effect on the overall output
c. Critique: the real problem is the amount of hazardous waste generated, and RCRA doesn’t explicitly address this.
i. Counter: if RCRA is followed hazardous materials won’t escape into the environment (Congress)
ii. Counter-Counter: This is naïve; even when well-managed there will be leaks, accidents, and illegal dumping.
ii. Transporters: must notify the EPA when transporting waste and must use the manifest system. Responsible for labeling the waste they are transporting and the vehicles used to transport it.
iii. Treatment, Storage, and Disposal Facilities (TSDs)

1. Most heavily regulated of the three categories.

2. Rationale: desire to prevent release of hazardous materials into the environment.

3. Hazardous Wastes vs. Other Solid Wastes
a. Regulation:

i. Subtitle D applies to solid waste, generally; applies no direct regulation

ii. Subtitle C applies only to wastes classified as “hazardous”

b. No degree of hazard: once waste is classified as “hazardous” the stringency of regulations do not depend on the degree of hazard posed by the waste.

i. “Hazardousness” is a threshold determination.
ii. Critique: some suggest this division is too crude. 

iii. But note that there is some tailoring of regulatory requirements based on hazardousness.

1. specific requirements attach to waste that poses an “imminent hazard”

2. and the cost of treatment will likely depend on how hazardous the waste is.

4. Hazardous Wastes vs. Hazardous Substances: Why does RCRA apply to hazardous wastes and not all hazardous substances?

ii. What counts as “hazardous waste”?

1. Definitions
a. Hazardous Waste: §1004(5) – defined as a subset of “solid waste” which because of its quantity, concentration, or characteristics may pose a substantial threat to public health.

b. Solid Waste: §1004(27):

i. “any garbage, refuse, sludge from a waste treatment plant, water supply treatment plant, or air pollution control facility and other discarded material, including solid, liquid, semisolid or contained gaseous material, resulting from industrial, commercial, mining, and agricultural operations, and from community activities…”

ii. excludes: domestic sewage, anything that counts as a point source under CWA, certain materials regulated under Atomic Energy Act

2. Determination of “hazardous”:

a. Listed Wastes
i. Substances specifically listed by EPA as hazardous because they routinely exhibit hazardous properties.
ii. Note: Just like CAA and CWA, EPA was slow to add substances to this list, but now there are over 800 substances that are listed.
b. Characteristic Wastes:
i. Unlisted wastes that exhibit certain characteristics:
1. Ignitibility
2. Corrosivity
3. Toxicity
4. Reactivity
ii. Substances that exhibit one or more of these four characteristics are hazardous even if not listed.
c. Characteristic vs. Listed Wastes: Legal and Regulatory Differences (notes: 114-115)
i. Characteristics Wastes: not subject to the mixed rule or to the derived rule
ii. Listed Wastes: Any waste that contains a listed waste (even if it has been mixed with non-hazardous wastes), or that is derived from a listed waste, is also considered a hazardous waste.
iii. Rationale:
1. Listed wastes are especially important or dangerous (which is why they are listed), and they should be treated as such even if they are mixed or altered.
2. Rules vs. Standards: Listed wastes are those that EPA knows are almost always dangerous; doesn’t want to have to determine, on a case-by-case basis, whether some amalgamation or alteration of that waste should still be considered dangerous.
3. Critique: this is an arbitrary distinction. Wastes should be treated as hazardous if (and so long as) they exhibit hazardous properties. It shouldn’t matter what types of wastes they initially were.
3. Determination of “waste”
a. See §1004(27); solid wastes are not necessarily solid – gases and liquids are expressly included.
b. Specifically included wastes: 
i. By 1976 Congress had become aware that one of the unintended consequences of the CAA/CWA was a massive increase of land-based sludge disposal.
ii. Companies were removing pollutants from their emissions, water or air, and then disposing of them on land.
iii. RCRA was Congress’ attempt to close the circle of environmental pollution
c. Note: Not every material counts as waste.
i. The key phrase from §1004(27) is “other discarded waste”
ii. This is where most of the litigation centers…
iii. Issue: What counts as “recycled materials” vs. “discarded waste”?
1. definitional tension: 
a. waste products, even if destined for recycling and reuse, are still “discarded” until actually reused.
b. but it is plausible to consider it not discarded if it is itself a useful raw material that will be the input in some other production process.
2. policy tension
a. environmentalists want to encourage recycling thus, it is good if recycling activities are not regulated as stringently (and are thus less expensive and more attractive)
b. but there are serious environmental risks associated with wastes, even if they are intended for recycling; and there is a fear of sham recycling in order to avoid RCRA
d. EPA’s Changing Definitions of “Discarded”
i. 1980 Definition of “Discarded”: 
1. Excluded intermediate products which result from one step of the manufacturing process and are typically processed by the next step of the process in a short period of time
2. rationale: something is not waste if it is part of an ongoing process.
3. uncertainty as to what counts as a short period of time; what is the next step of the manufacturing process.
ii. 1983 Definition of “Discarded”:
1. materials destined for recycling can count as solid or hazardous waste
2. but EPA asserts its jurisdiction unclearly: does the regulation apply to materials that are being disposed and recycled elsewhere, or to material within an industry process as well?
iii. 1985 Definition of “Discarded”:
1. EPA issues a final rule declaring that recycling activities are covered by RCRA, but “direct reuse” is exempt from regulation
2. “Closed-Loop Exemption”: if the extra material is cycled back through the original process then it is exempt from RCRA regulation
e. American Mining Congress v. EPA, (D.C. Cir. 1987) [CB: 187]
i. Facts: Industry argues that EPA’s recycling exemption for “waste” under RCRA is unlawfully narrow, because it would include materials generated by industry processes that were captured for reuse in other processes and not discarded.
ii. Arguments:
1. Industry:
a. Plain Meaning:
i. The plain meaning of “discarded” is violated by the rule. The material has not been discarded, it is not part of the waste disposal problem.
ii. This is not what Congress had in mind when it enacted RCRA – this is material that is being reused, not thrown away. Compare to the materials enumerated in the statute, which clearly have no economic value and are being discarded.
b. Incentivize Recycling:
i. If recycling is not regulated under RCRA it creates an incentive for industries to recapture and reuse.

ii. Critique: fear of sham recycling. Recycling becomes valuable not because there is anything valuable to recycle, but because “recycling” avoids RCRA regulation (creating a big regulatory loophole for dangerous hazardous wastes)
iii. Counter-critique: limiting regulation of recycling activities might create genuinely new cost-justified recycling opportunities that wouldn’t otherwise exist.
2. EPA: 
a. Waste Disposal Problem:
i.  the material is part of the waste disposal problem.
ii. RCRA is concerned not just with materials in landfills but with leaks and spills, with the transportation, handling, and storage of hazardous waste. Just because the material will be recycled at some point doesn’t mean it poses no environmental threat.
b. Agency Deference:
i. To the extent that there is a question about whether these materials pose a waste disposal problem, EPA has made an expert judgment that should receive deference.
ii. Critique: this argument about incidental leaks or spills proves too much because it would extend agency control to all hazardous materials, not just hazardous wastes. 
iii. Hold: Court uses Chevron to see if Congress has spoken; it did and defined solid waste as “discarded material” which, under the ordinary meaning, means items with negative economic value that are thrown away.
iv. Dissent (Mikva) EPA’s determination that these materials are part of the waste disposal problem should receive deference.
v. Further Developments: 
1. in 1988 EPA responds to American Mining by expanding the scope of the “closed-loop exemption” to cover materials discussed in that case.
2. but it still extends RCRA legislation to cover materials ultimately destined for recycling but that are nevertheless “discarded”
a. See CB: 193-197
b. See Joce’s outline
3. American Mining notwithstanding, courts have upheld EPA’s ability to regulate under RCRA all kinds of materials which wouldn’t ordinarily be considered “discarded”
f. Hypo: What should count as “discarded material”? (notes: 117-118)
i. Proposal: Something does not count as “discarded material” if it has positive economic value in a legitimate commercial marketplace.
ii. Critiques:
1. Worried that savvy and sophisticate industry will game the system
2. Market fluctuations might make something a waste one day and not a waste the next, making regulation difficult.
3. Just because something has positive economic value doesn’t mean that it isn’t still producing the environmental harms that RCRA was intended to stop.
a. but RCRA is for hazardous wastes, not hazardous materials
b. If we’re really worried about all environmental harms than RCRA needs to be expanded
4. This disadvantages materials that are valuable to generating company but that, for whatever reason, can’t be sold on an open marketplace
iii. Household Wastes
1. Overview:
a. Generally excluded from RCRA regulation under the hazardous wastes category.
b. Originally (1976) they were not specifically excluded from Subtitle C regulation but EPA later adopted a rule that categorically excluded household wastes and residues (ash) remaining after the treatment of household waste.
2. Exemption of Hazardous Household wastes:
a. Issue: Was EPA’s exemption lawful?
b. Not Lawful: there was no statutory exception or exemption for household wastes; nor was there a de minimis exception for small amounts of hazardous wastes. And household wastes, especially in the aggregate, are part of the waste disposal problem.
c. Lawful: It would place an impossible burden on EPA and on households to track and to properly dispose of their waste. So there was already in place a de facto de minimis exemption.
3. Municipal Incerators:
a. Issue: What to do with residue from municipal incinerators that treat wastes from households and from commercial and industrial facilities?
b. Hazardous Incinerator Ash
i. If waste comes only from households, or is only non-hazardous industrial or commercial waste, or is some combination of the two, then it is not subject to RCRA regulation, even if the ash is hazardous
ii. If the incinerator accepts any hazardous wastes then the residue is regulated under RCRA.
iii. In 1984 Congress attempts to clarify this in §3001(i)(1) of RCRA
c. City of Chicago v. Environmental Defense Fund, 511 US 328 (1994) [CB: 205]
i. Issue: Is the ash generated by incineration of municipal solid waste exempt from regulation under Subtitle C of RCRA?
ii. Holding (Scalia):  Incinerators are not liable under RCRA as TSDs of hazardous wastes, but they are liable as generators if the ash is hazardous.
iii. Dissent (Stevens and O’Connor): 
1. 1984 amendments were meant to clarify the previous exemptions for incinerators, not to restrict them. And, previously, incinerator ash was exempt from RCRA.
2. Rendered Statute Meaningless: 
a. Scalia’s holding has rendered §3000(i)(1) meaningless.
b. Response (Scalia): Not true. Congress codified the household waste exception and now EPA cannot later change its mind and remove it. 
i. Just because Congress didn’t codify it to the full extent that it existed in practice, prior to 1984, doesn’t mean that the statutory provision is meaningless.
ii. Municipal incinerators are exempt as TSDs, but they are not exempt as generators.
3. Scalia has invalidated EPA’s regulation without saying so. Neither input nor output of the incinerator should be treated as hazardous waste, provided that the incinerator accepts no hazardous industrial or commercial waste.
b. CERCLA (Comprehensive Environmental Response, Compensation, and Liability Act) [42 USC §§9601 to 9675; Supp: 157)
i. History: First passed in 1980, CERCLA was amended in 1986 (SARA) and again in 1990. Whereas RCRA seeks to prevent the release of hazardous wastes into the environment, CERCLA aims to clean up wastes already in the environment (and then recover those cleanup costs).

ii. Statutory Overview: (CB: 224-226)

1. Cleanup: 

a. Provisions: 

i. §104 Authorizes government to undertake Removal or Remediation activities consistent with National Contingency Plan
1. National Contingency Plan: Under §105 there must be a National Priorities List (NPL) of facilities presenting the greatest danger to health, welfare, or the environment.

2. note: §104 cleanup is the government doing the cleanup itself, or contracting it out to state governments.

ii. §106 Authorizes government to issue administrative abatement orders, directing private parties to take necessary steps to prevent imminent danger 

b. Removal vs. Remediation:

i. Removal: Short-term actions to address immediate hazards, paid for by Superfund.

ii. Remediation: Longer-term solutions, including decontamination.

c. Superfund (§111)

i. A giant pot of money that the government has available to spend on removal and remediation operations. The size of the superfund determines the extent of government cleanup operations.

ii. Originally subsidized with a tax on chemical feed, but the tax expired in 1995 and has not been renewed.

2. Liability: In theory, under §107 there are four categories of Potentially Responsible Parties (PRPs) who are liable for CERCLA cleanup costs.

iii. Potentially Responsible Parties (PRPs)
1. Underlying issue: Who counts as a PRP? Once a party is established as a PRP they are liable under CERCLA, and once a party is liable they are very liable (strict, joint and several).

2. Categories of PRPs:

a. Current Owners or Operators of the Facility

b. Owners or Operators at the time of Contamination

c. Arrangers or Generators

d. Transporters

3. Current Owners Liability: §107(a)(1)
a. New York v. Shore Realty Corp., 759 F.2d 1032 (2d Cir. 1985) [CB: 231]

i. Facts: Shore acquires land for development, knows that it is contaminated, and then is sued under CERCLA under §107.

ii. Issue: Is Shore liable for cleanup of hazardous waste under §107, even though it has not participated in the contamination?

iii. Hold: Yes. §107 “unequivocally imposes strict liability on the current owner of a facility from which there is a release or threat of release, without regard to causation” (CB:234)

b. Discussion:

i. (Stephenson): The legal argument in Shore is weak, but the issue remains: should parties be held liable for hazardous waste contamination even if they have not contributed to it themselves?

ii. Pro (current owners should be liable)

1. Unfair Profit: prevents purchaser from buying contaminated land at a lower price and allowing some other entity (government) to clean it up and increase its value.

2. Encourages Discovery and Disclosure: Incentivizes potential purchasers to investigate the property for contamination (information generating)

3. Prevents polluters from gaming the system: e.g., from using sham transactions to escape CERCLA liability by polluting and then transferring the land to a shell company.

4. Increases chances of recovery: current owners are on the land and they are likely to be the easiest to find (and likely to be financially solvent), so the government can recover enforcement costs. 

iii. Con (current owners should not be liable)

1. Fairness: Perhaps this regime makes cost recovery easier for the government, but it holds parties responsible for actions they didn’t commit (like holding children responsible for the actions of their parents)

2. Deterrence: Does this really deter contamination of the site?

a. It seems like all that it is being deterred is transfer of property.

b. Critique: No because if polluters know that contamination will make the land harder to sell, they may have an incentive to pollute less.

3. Bad Incentives: Creates an incentive for sellers to pass the property off and to hide or conceal the contamination. This might exacerbate environmental harms and lead to less awareness or disclosure of contaminated sites.

4. Stigma: for current owner of having violated CERCLA even though they may have done nothing wrong.

c. Innocent Purchaser problem

i. In Shore the purchaser was aware of the contamination.

ii. Statutory Defenses:

1. §107(b)(3) creates an affirmative defense for contamination that is due to acts or omission of third parties with whom the purchaser lacks a contractual relationship

2. §101(35) [added under SARA amendments] creates an exemption for the innocent purchaser if they can show that they made all appropriate inquiries and had no knowledge or reason to know that the site was contaminated.

3. note: These defenses are infrequently satisfied in practice.

d. Actual (Current) Owners:

i. Issue: How to determine the corporate entity that is the actual owner or operator of the contaminated property, for purposes of CERCLA liability.

ii. United States v. Bestfoods, 524 US 51 (1998) [CB: 241]

1. Facts: Government sues parent company for costs of cleaning up hazardous industrial waste, because it wants to go after the deep pockets.
2. Issue: “Whether a parent corporation that actively participated in, and exercised control over, the operations of a subsidiary may, without more, be held liable as an operator of a polluting facility owned or operated by the subsidiary”

3. Hold: No “unless the corporate veil may be pierced”

a. Court distinguishes between exercising control over operations of the subsidiary and exercising control over operations of the facility itself.

b. The latter would confer CERCLA liability, the former does not (unless the corporate veil is pierced)

4. Analysis:

a. Parent not liable as an owner:

i. (basic Corp. Law overview: 123)

ii. Rationale: the reason parent companies establish subsidiaries is to shield themselves from full liability for risky activities. So to hold parent liable under CERCLA for merely operating the subsidiary, not the factory, would fly in the face of settled corporate law doctrine (unless the veil can be pierced).

iii. Piercing the Veil: must demonstrate that there is some sort of fraud taking place.

b. Is parent liable as operator? 

i. Parent could be liable as an operator, even if it was not liable as the owner. But the question is whether the parent was responsible for just the operations of the subsidiary, or for the operations of the facility as well.

ii. SC buys the corporation’s argument that even though the same individuals served on the boards of both companies they played different roles, wore different hats. So that fact alone doesn’t establish that the parent operated the facility.

iii. Ultimately the SC remands for findings on the operation issue.

4. Arranger (Generator) Liability (§107(a)(3)

a. Remember: arranger is strictly, jointly, and severally liable. Which means that even if they complied with RCRA to the letter, they might still be on the hook under CERCLA if the hazardous materials escaped into the environment somehow.

b. Discussion:

i. Issue: Should generators/arrangers be liable under CERCLA even if they have fully complied with RCRA?

ii. Pro (they should be liable):

1. Deterrence: encourages generators to see the process all the way through. To comply with RCRA and then ensure they hand their hazardous waste off to reliable transporters, TSDs, etc.
2. Fairness: 

a. Prevents generators from using the cheapest, least reliable transporters and disposers that they can find. The reduction cost would likely come from the expense of externalized environmental harms.

b. Even though the generators didn’t dump the waste, they are still a link in the chain and part of the overall environmental problem.

iii. Con (they should not be liable):

1. Deterrence: CERCLA may have little real deterrent effect on generators, especially if hey are unable to effectively evaluate the reputations of TSDs.

2. Perverse Incentive: Creates an incentive to evade RCRA. Following RCRA creates waste that can be traced back to you for purposes of CERCLA liability.

3. Fairness: Generators might wind up on the hook for more than their “fair share”, especially if they have deep pockets (although they can always seek contribution)

c. United States v. Aceto Agricultural Chemicals Corp., 872 F2d 1373 (8th Cir. 1989) [CB: 248]

i. Facts: EPA and Iowa attempt to recover response costs from pesticide manufacturers who did business with a pesticide formulation facility (which is now bankrupt). Manufacturers hired Aidex (the facility that wound up contaminated) to formulate technical grade pesticides into commercial grade pesticides.

ii. Issue: “Whether the defendants “arranged for” the disposal of hazardous substances under [CERCLA], and thus fall within the class of responsible persons described in [§107(a)(3)]”(CB: 250)
iii. Hold: Assuming the facts are true the government can hold the manufacturers liable.

iv. Analysis:

1. Court:
a. To allow them to evade liability would enable generators to close their eyes to the methods of waste disposal used. To interpret arranger/generator category in a way that frustrates CERCLA.
b. Aceto et. al. owned the pesticides while they were at the Aidex facility, and the spills are a natural part of the processing, so Aceto et. al. is responsible.

2. Rejects manufacturers’ argument that they weren’t contracting for waste disposal, that they were contracting for the process of a valuable product, and that Aidex alone was responsible for waste disposal.

a. Aceto knew that refinement of pesticides creates hazardous wastes. So implicit in their arrangement with Aidex was that Aidex would dispose of that waste.

b. They are profiting from the process, including waste disposal, and retaining ownership of the product. Aceto is not allowed to contract out the most dangerous part of the production process and thereby evade CERCLA liability.

3. Definition of Disposal: Court interprets “disposal” to also include spills incurred during the processing of product.

4. Extent of Liability: 

a. Court would not extend CERCLA liability to a company that sold a “useful” substance to a third party for incorporation into a product that was later disposed of.

i. Rationale: want to promote business transactions.

ii. Can’t hold seller liable for mistakes made by the purchaser, because there is no way to deter then.
b. In this case part of the process of converting the pesticide for commercial use is the generation and disposal of waste, so the manufacturers are responsible.

d. Who counts as an arranger? 

i. Congress has created exceptions for parties engaged in recycling, parties creating small amounts of waste (de micromis), and municipal solid waste (MSW).

ii. Circuits are all over the map:

1. See Amcast Industrial Corp v. Detrex: 7th Circuit agreed with Aceto, held that where a plant used TCE to make copper fittings, and the TCE was spilled when en route from another plant, the selling plant was not liable.

2. See also note cases CB: 253-255, notes: 127
iv. Liability Rules

1. Generally:

a. CERCLA imposes strict liability: the government does not need to make any showing of negligence

b. CERCLA also imposes joint and several liability: the government can recover all its cleanup costs from one party (who can then sue for contribution from other PRPs), which prevents cleanup delays.
c. Statutory Language: Statute doesn’t specify strict, joint and several liability, but does say in §101(32) that “liability” will have same meaning as the standard of liability under §311 of the CWA, which is specified as strict, joint and several liability.

d. Exceptions & Qualification: 

i. If a defendant can show that the harm is divisible it is only liable for its own share.

ii. Note: this is different from demonstrating proportional responsibility in a contribution action. 

2. O’Neil v. Picillo, 883 F.2d 176 (1st Cir. 1989) [CB: 259]

a. Facts: Pig farmer agreed to let his land be used as a disposal site; thousands of barrels of hazardous waste were stored and there was a huge fire. EPA found massive trenches and pits filled with liquid wastes. Rhode Island sued 35 companies for clean up costs. 30 settled and 3 of the remaining 5 were found jointly and severally liable. Two of those companies appeal.

b. Issue: Is it fair to hold companies jointly and severally liable for government’s past and future cleanup costs when their contribution to the disaster was insubstantial?

c. Holding: Yes. Companies didn’t show that the harm was divisible, so the court can impose joint and several liability for past and future harms.

d. Reasoning:

i. Congressional Decision:
1. Congress wanted a uniform standard of liability under CERCLA. This was established as joint & several liability unless the defendant can demonstrate the divisibility of the harm.

2. Rationale:
a.  Often this scheme results in companies paying more than their share, but Congress thinks that culpable parties should bear that cost of uncertainty.

b. 1986 CERCLA amendments help companies:

i. §122(g): De minimis settlements: EPA encouraged to offer early settlements to defendants that they believe are responsible only for a small portion of the harm.

ii. §113(f)(1) Court should allocate costs among liable parties using equitable factors.

ii. Past Costs: Court rejects defendants arguments that they are liable only for the cost of removing those barrels positively identified with them.

1. There were X barrels positively attributed to defendants, but many, many more which could not be identified (and D might be responsible for).

2. EPA also argues that even if the number of barrels were determined with certainty, the appropriate measurement of cost is not the removal of barrels but the harm to the environment. 

a. Note: Court doesn’t accept this argument. Liability can’t be premised on harm that didn’t actually occur; EPA must be capable of determining the actual cost of removing a barrel.

b. But Defendant didn’t meet their burden of showing that the costs actually incurred can be split.

3. important point: divisibility is not the same as proportionality of contribution.

a. If divisible than each party is liable only for their share of the harm.

b. Proportionality of contribution refers to the contribution that must be made by each party to cover the total costs of cleanup.

iii. Future Costs: 

1. Defendants argue that they should not be liable for future costs because the state has not determined that there will be any.

2. Court allows EPA to conduct further tests to see if groundwater is contaminated. If so then defendants will be jointly and severally liable, if not then they don’t need to pay future costs.

e. Case Notes:

i. Settlement: parties that settle cannot be sued for contribution from remaining parties to the litigation.

ii. RCRA manifest system: because the scope of CERCLA is broader than RCRA, it is possible that the wastes in this case didn’t need to be tracked under RCRA. More likely is that some or several disposers didn’t comply with RCRA.

3. CERCLA Recovery:
a. Settlements:
i. Statutory Rules:

1. §122(g): De minimis settlements: EPA encouraged to offer early settlements to defendants that they believe are responsible only for a small portion of the harm.

2. §113(f)
(1) Court should allocate costs among liable parties using equitable factors.

ii. Results:

1. Parties that settle under §122(g) are shielded from liability from other parties. Though they usually pay a small premium to settle (slightly more than what EPA thinks they are responsible for), they avoid liability for “orphan share” of the cleanup.

a. “Orphan shares”: Portion of cleanup costs that is attributed to insolvent or unidentifiable parties.

b. EPA picks up part of this cost and the rest is divided among PRPs that have not settled.

c. See AKZO Nobel Coatings, Inc. v. Aigner Corp (CB: 280)

2. Settling parties can also sue parties that weren’t part of the settlement for contribution under §113(f).

3. See 

b. Ability of Private Parties to Recover:

i. After CERCLA questions arose about the ability of PRPs to recover in two situations:

1. When it cleaned up a site voluntarily and was not subject to suit

2. When the government or another PRP sued it for cost recovery.

ii. Resolution:

1. 1986 amendments created a direct cause of action for contribution (§113(f)(1) and §133(f)(3)(B) which resolved the second question; 

2. but the first question remained unresolved until Cooper…
4. Cooper Industries, Inc. v. Aviall Services, Inc., 125 S.Ct. 577 (2004) [Supp: 1019]

a. Facts: 

i. Cooper owned aircraft engine maintence site which it sold to Aviall. Aviall discovered contamination (by both itself and Cooper), reported it to state, and was told to clean it up or be sued.
ii. Aviall cleaned up the site for $5 million and sued Cooper to recover costs under §113(f)(1) and §107 of CERCLA.
b. Issue: “Whether a private party who has not been sued under §106 of §107(a) may nevertheless obtain contribution under §113(f)(1) from other liable parties”

c. Hold (Thomas): No. It may not.

d. Reasoning:

i. Plain Language: 

1. §113(f)(1)’s plain language, which allows a party to seek contribution “during or following any civil action” under §106 or §107 is clear.
2. Presumption against superfluous language means that the construction of §113(f)(1) that would enable a PRP to sue for contribution at any time would render that language superfluous.

ii. Critique: 

1. As Aviall suggests, this reading of the statute discourages voluntary cleanup on the part of PRPs.

2. It also seems inconsistent with Congressional intent not to allow these suits.

3. The savings clause [“Nothing in this subsection shall diminish the right of any person to bring an action for contribution in the absence of a civil action under §106 of this title of §107 of this title”] permits suits by PRP when not sued.

iii. Court’s Responses:

1. Aviall’s reading of the statute would render language superfluous.

2. Whether or not it seems to violate Congressional intent, the language of the statute is clear.

3. The savings clause is designed to ensure that other causes of action, not contained under §113, are not excluded.

4. Additionally, there is no mention of voluntary cleanup in the statute so it should not be read into it.

e. Hypo: Could Aviall have recovered under some other legal theory?

i. Theory 1: Implied right of contribution available under §107 (prior to the addition of §113(f))

1. Pro: Congresses partial codification does not necessarily take away the implied right of contribution under §107 (see notes: 131 for lengthy discussion)
2. Con: Congress codified the implied right of contribution in §113(f), and limited it to circumstances not applicable to Aviall.

ii. Theory 2: Direct suit under §107 for cost recovery (not contribution)

1. Note: Aviall seemed to consider this initially but dropped the claim; SC doesn’t resolve this issue in the case but remands to consider the possibility of waiver.

2. Problem: In earlier cases (both  before and after SARA) courts had held that one PRP could not pursue an action against another PRP

a. Rationale: That is “quintessentially a claim for contribution” and should be styled as such (§113(f) in a post-SARA context)

3. Issue: Why does it matter if it is styled as a contribution claim? 
a. Don’t want one PRP to get completely off the hook by cleaning up and then suing another PRP for full recovery. 

b. Want the courts to engage in equitable allocation of the costs, which is what happens in a contribution action.
c. Counter: Is this such a bad thing? PRPs could always counter-claim for contribution from the original party that cleaned up.

d. and is this such a bad thing? Seems to create a race to be the first to clean up.

v. CERCLA Analysis:

1. Why establish this kind of liability scheme (PRPs plus tough liability rules) as opposed to just paying for cleanup out of tax revenues?

2. Pro:
a. Deterrence: 

i. force the polluters to pay, and give PRPs a strong incentive to responsible handle hazardous wastes.

ii. Overlapping liability prevents parties from passing the buck, and gives all parties involved in the handling of hazardous waste an incentive to be responsible.

b. Accountability: This is a fairness argument; the government shouldn’t have to pay to clean up environmental messes if it can locate the parties responsible.

3. Critiques:

a. Skews Clean-up: 

i. Encourages clean up of sites where recovery from PRPs is available, or where the pockets of available PRPs are deep. This might not include the sites most urgently in need of clean-up, if no PRPs can be located and there are other sites where the government can locate a responsible party.

ii. Government targets clean-up based on economic viability, not on the hazard of the site itself.

b. Fairness Arguments: 
i. Encourages polluters to implicate others (e.g., dump polluted land onto an innocent purchaser) so that somebody else can shoulder the cost as well.

ii. Ex post facto: Imposes ex post facto liability on previous owners or operators who were responsible for pollution before CERCLA was in existence.

iii. Unfair to hold a 1% contributor liable for all the cleanup costs if the contributors of the other 99% of the waste are all bankrupt.

c. Prevents Disclosure: of environmental harms because there is private liability. If the public paid for cleanup then disclosure of spills and leaks might be more forthcoming.

d. Over- and under-deterrence: 

i. Polluters without deep pockets are not deterred from polluting because they know the government prefers to go after deep pockets.

ii. Polluters with deep pockets are overly deterred from engaging in productive activities where they risk excessive liability under CERCLA.

e. Liability-based scheme is litigation intensive: winds up devoting a substantial amount of resources to litigation.

c. State Hazardous Waste Regulation

i. Dormant Commerce Clause
1. Generally: implicit in the granting of authority to the Federal government to regulate interstate commerce is an assumption that states cannot pass regulations that burden interstate commerce

2. General Issues:

a. When do primarily state and local regulations get preempted by Federal law?

b. Are there certain types of regulations or laws that states cannot enact without express permission from Congress?

ii. Philadelphia v. New Jersey, 437 US 617 (1978) [CB: 289]

1. Facts: 

a. NJ is a net importer of solid waste because there are many cheap disposal sites in NJ. NJ is unhappy about this:

i. Constituents are unhappy: possible health risks (See Waste Management) and aesthetic complaints (reduced property values, sight and smell, etc.)

ii. Waste generators within NJ are unhappy because the high demand for landfill space drives up the price of disposal for local generators.

iii. But the landfill owners and operators are happy, because they are profiting.

b. NJ passes a statute banning the importation of “solid or liquid waste which originated or was collected outside the territorial limits of the State…” until they determine that it can be imported “without endangering the public health, safety, and welfare”

c. NJ is sued by a group of out of state cities, including Philadelphia, and by NJ owners and operators of landfills.

2. Issue: Does banning import of waste violate the dormant commerce clause?

3. Analysis:

a. Philadelphia’s Argument: statute facially discriminates against out-of-state commerce and is, therefore, unconstitutional. 

b. New Jersey’s Argument: 

i. Draw a parallel to quarantine laws: the statute is a public health measure, not an economic protection measure.
ii. Note: this is the argument of Rehnquist and Burger’s Dissent
1. Rehnquist believes NJ is presented with a Hobson’s Choice

a. Either let all the waste in (because of the commerce clause)

b. OR ban all solid waste in J

2. Critique (me/majority) 

a. No. If NJ wanted to protect public health then it should apply health protective standards across the board, to NJ waste as well as to out-of-state waste.

b. NJ has not advanced any claim that out-of-state waste is more dangerous than in state waste.

4. Hold: “The New Jersey law at issue in this case falls squarely within the area that the Commerce Clause puts off limits to state regulation. On its face, it imposes on out-of-state commercial interests the full burden of conserving the State’s remaining landfill space”(CB: 293)

5. Further Developments: 

a. Subsequent attempts to ban imports of waste have proved much more successful when the rule distinguishes based on health and safety standards applied to the waste, and not the waste’s point of origin. 

i. States are free to apply health and safety regulations, and waste treatment requirements, but they must be applied uniformly.

ii. E.g., set hard caps on waste, tax it, etc.

b. See note cases (CB: 295-299); Waste Management Holdings (CB: 300) [Virginia Case]

iii. Discussion: Should states be allowed to ban or restrict the import of waste?

1. Pro (they should) If raising the cost of waste generation is a good thing then that might be achieved by targeting out of state sources.

2. Con (they shouldn’t)

a. Creates inequalities whereby waste disposal costs in some states are inordinately high (creating environmental hazards; incentive to dump) and in other states inordinately low (disincentivizing waste reduction and resulting in the generation of additional wastes)

b. National markets should be allowed to reach an efficient result; come up with appropriate price for waste disposal.

iv. C & A Carbone, Inc. v. Town of Clarkstown, 511 US 383 (1994) [CB: 310]
1. Facts: 

a. Town in NY decided it needed a new waste processing facility to separate recyclable materials from non-recyclable materials. 

b. Funds the facility by reaching an agreement with a private contractor: contractor builds the facility and operates it for 5 years, then town buys it for $1. 

i. Contractor is guaranteed waste flow and is allowed to charge an above-market tipping fee.
ii. Town ensures business by passing an ordinance that requires all solid waste with Clarkstown, whether generated inside or outside of the town, to go through the local waste control facility (flow control ordinance)

c. Carbone runs a recycling facility and, while it is allowed to continue to recycle, it must ship all its non-recyclable waste to the new facility and pay a tipping fee on it.

2. Issue: Is Clarkstown’s ordinance in violation of interstate commerce?

3. Analysis:

a. Interstate Commerce Effects:

i. Facilities from other states are shipping waste to Carbone to have it recycled and disposed of.

ii. And in the past other business in Clarkstown could, if they wanted, ship their wastes outside of Clarkstown for disposal.

b. Clarkstown’s Claim: They are ensuring health and safety by processing all the waste in one place.

c. Rejected by SC: 

i. Clarkstown has not shown that their solution is the least restrictive means to ensure health and safety; and that it imposes the lightest burden on interstate commerce.

ii. And Clarkstown can only protect the public health and environment within their own jurisdiction

1. its police powers only extend to the towns boundaries

2. so if generators within Clarkstown want to ship their wastes elsewhere, to a locality with different health and safety standards, Clarkstown is not in a position to prohibit this.

4. Hold. Yes. “the ordinance discriminates against interstate commerce”

5. Dissent (Souter)

a. No Discrimination:

i. There is no discrimination between local and extra-jurisdictional actors.

ii. The ordinance burdens local generators just as much as out-of-state generators.

b. Traditional City Function: ensuring optimal waste management is a city function, and this is how Clarkstown has determined to do this.

c. Lack of Evidence of Interstate Commerce Burden: There is no evidence that the facility is actually harming out of state interests (only Carbone has sued)

d. Result: normally the commerce clause is invoked when states subject outsiders to special burdens, but this case is the opposite (imposes burdens on locals).
6. Solution for Clarkstown: assume full responsibility for waste disposal (See CB: 315)

7. The Endangered Species Act (ESA) [16 USC §§1531 to 1544; Supp: 942]
a. Overview:

i. Rather than targeting a particular type of pollution in a particular medium (e.g., CAA or CWA), the ESA focuses on a particular type of damage (species destruction, loss of biodiversity).

ii. Why do we care 

1. (See E.O. Wilson, “Biodiversity”, CB: 854) 

2. Intrinsic value of biodiversity, instrumental concerns (economic value of biodiversity, drug and crop development), ecosystem preservation, irreversible nature of extinction.

iii. What species tend to get protected?

1. “Charismatic megafauna” because they capture the public imagination, are the best for raising money and awareness and a political outcry.

2. but also because how these species are doing serves as indicator of overall ecosystem health.

iv. Key Statutory Provisions:

1. §3 Definitions (Endangered vs. Threatened Species)

2. §4 Listing Endangered and Threatened Species
3. §7 Review of Federal Actions
4. §9 Prohibitions on Private Actions
5. §10 Habitat Conservation Plans
6. §11 Enforcement and Citizen Suits
v. Adminstration: Jointly administered by the Departments of Interior (Fish and Wildlife Service [FWS], responsible for land animals) and Commerce (National Marine and Fisheries Service [NMFS], responsible for marine species).

b. Listing Endangered or Threatened Species (§4)

i. Overview:

1. Consequences of Listing:

a. The consequences of listing a species as endangered or threatened are substantial in terms of ESA regulation. And there aren’t gradations of listing (the threatened / endangered distinction has little real effect in terms of the requirements ESA imposes).

b. This creates a high degree of pressure on the listing determination, because so much hinges upon it. (c.f. §112 of the CAA and listing of hazardous chemicals).

2. Critical Habitat Designation: (§4(3) of the ESA)
a. Increases the consequences of a listing determination by setting aside land as critical habitat for the species.

b. In theory, the agency is supposed to make the critical habitat designation at the same time as the endangerment determination. In practice, it often comes much later (if ever).

c. Spotted Owl:

i. In 1992 the FWS designated 7 million acres of critical habitat for the spotted owl. In response to resulting political pressure they then ceased making critical habitat determinations altogether.

ii. Environmental groups sued to force habitat determations. FWS responded by agreeing to make those determinations but, due to scarce resources, it would stop listing new species as threatened or endangered.

iii. Settlement: FWS agrees to make listing determinations for certain high-priority species in exchange for an extension of the deadline for making critical habitat determinations.

iv. Critique: On the one hand, FWS can’t devote all of its time and resources to §4 matters. On the other hand, the amount of its budget devoted to these issues is vanishingly small.

3. Lingering issue: the more stringent you make regulations the more pressure it produces to narrow the scope of those regulations.

c. Protection against Federal Action (§7)
i. §7 – Review of Federal Actions
1. Comparisons to NEPA:

a. Similar to NEPA, §7 does not aim to regulate private conduct directly. Rather, it imposes on Federal agencies the obligation to consider the impact of proposed projects on species, and to engage in consultation with FWS or NMFS (as appropriate) before any action is taken.

b. Substantive vs. Procedural:

i. Differences from NEPA: Whereas NEPA is essentially procedural (agencies are generally free to consider environmental impacts but ignore them) the ESA (§7(a)(2)) demands that the agency insure any action undertaken “is not likely to jeopardize the continued existence of any endangered species or threatened species or result in the destruction…” of its habitat.

1. ESA imposes substantive as well as procedural requirements

2. An agency can not ignore a jeopardy finding and proceed with the action.

ii. Recall Thomas v. Peterson, 733 F.2d 754 (9th Cir. 1985) [CB: 803] (Jersey Jack) case, which was both a NEPA and an ESA case.

1. Forest Service did not consult with FWS for a list of impacted species, or prepare a biological assessment.

2. Rationale: They already knew the gray wolf was in the area, and they knew that the proposed road was not in the wolf’s range.

3. Court’s Response: Agency’s failure to prepare a biological assessment rendered their action unlawful. ESA imposes substantive as well as procedural requirements on agencies.

4. note: The 9th Circuit never reached the “jeopardy” issue in this case.

iii. Rationale: Why is the ESA substantive, and NEPA is not? Because it is impossible to know if the “no jeopardy” determination of an agency is reasonable or not if a biological assessment has never been completed.
2. Jeopardy Determination:  

a. Agency must consult with the appropriate agency

b. AND must use the best scientific data available

ii. §7 Procedural Steps:

1. Identification: §7(c) requires the agency proposing an action to request from FWS/NMFS a list of endangered or threatened species that might be in the area.

2. Assessment: If there are any such species the agency must then prepare a biological assessment identifying the ways in which these species might be affected (typically part of the NEPA EIS)
3. Consultation: If the agency wishes to proceed with its action it must then consult with FWS/NMFS:

a. FWS/NMFS will prepare a biological opinion which states the Department’s view of the likely impact of the agency action on the affected species.

b. It will include a finding on the question of jeopardy, both with respect to the species itself and its habitat, and it will recommend reasonable or prudent alternatives to the proposed agency action 

4. Agency Action: At this point the agency must decide whether to 

a. abandon the project

b. accept the alternative action recommendations of the Department

c. ignore the biological opinion (and face litigation)

i. possibly by producing contravening evidence

ii. note although the biological opinion is not technically binding on the agency, it is treated de facto as being binding (See Bennett v. Spear)

d. seek an exemption from the ESA

i. either through the “God Squad” (has the power to approve actions that would otherwise be prohibited by §7(a)(2)).
ii. OR through Congressional action (as in TVA)

iii. TVA v. Hill, 437 US 153 (1978) [CB: 860] (The Snail Darter Case)

1. Facts: 

a. Large-scale damn project on the Little Tennessee River; approved in 1967 and provided funding by Congress in subsequent years for its completion.

b. In 1972 environmental groups brought a successful NEPA lawsuit, required TVA to prepare an EIS. This delays the damn project by over a year.

c. In 1973 the ESA was enacted by Congress and a new species of fish (snail darter) was discovered that lived only in a section of the river that would be flooded away by the dam.

d. Environmentalists petition Dept. of Interior for an endangered species listing (listed in 1975) and sue under the ESA in 1976. By the time the case is actually heard in court the dam is sitting, completely built, waiting to be switched on.

2. Hold: completion of the dam violates §7 and an injunction is appropriate.
3. Opinion Analysis:

a. (Note: this was a very close case and the casebook excerpts the majority’s opinion, and leaves out the dissent, to make it look much easier than it was. See CB: 864-865)

b. Interpreting “Action”
i. TVA: ESA should not prohibit completion of the dam because the “action” has already been taken.

1. The key phrase is “actions carried out by the agency”

2. And the “action”, in this case, is the decision to build the dam. Which was already carried out before the ESA was enacted. Everything else is just a fulfillment of that action

ii. Environmentalists: The “action” is ongoing and the Federal government is still deeply involved with the project.

1. There are yearly appropriations, meaning that the action is ongoing. And the important “action” in this case is the closing of the dam gates.

2. And to carry TVA’s argument out, an action would be complete the moment the decision to build the dam was made, irregardless of any subsequent species jeopardization findings made in accordance with the ESA.

c. Retroactive Application
i. TVA: 

1. The ESA cannot be imposed retroactively on a project that was already in motion prior to enactment. If Congress was that concerned with species preservation they would have made the ESA explicitly retroactive.
2. Because there is no clear indication of retroactive effect in the statute, the general rule of disfavoring interpretations that lead to retroactivity argues in favor of TVA’s interpretation.

ii. Environmentalists: Congress declared a clear goal to of species preservation irrespective of cost.

1. The presumption against retroactivity is overcome by clear Congressional interest in species preservation.

2. Court: “examination of the language, history, and structure of the legislation under review here indicates beyond doubt that Congress intended endangered species to be afforded the highest of priorities…”(CB: 862)

iii. Environmentalists: This is not actually a retroactive application. 

1. Because the agency action is ongoing (above) it is now subject to the ESA.

2. The argument for retroactivity depends on the definition of agency “action” that is accepted.

d. Congressional Intent:

i. TVA: 

1. Lack of debate in Congress about the effect of the ESA on ongoing or previously approved projects indicates that Congress did not contemplate the ESA being applied in this way.

2. TVA thus concludes that the court should accept TVA’s definition of action, and not apply the ESA to this case.

ii. Environmentalists:

1. Draw on the importance of species preservation at all costs.

2. Danger in making inferences from congressional silence: there are other ways to interpret Congress’ silence than the way that TVA does. Perhaps Congress thought it unambiguous and obvious that the ESA should apply to cases like this.
iii. Likely that Congress simply didn’t think about this problem, or that it was too controversial for Congress to deal with.

e. Continuing Appropriations: 

i. TVA: 

1. Committee report from appropriations committee, a few years after passage of the ESA, indicated that they thought that §7 would not block completion of the dam.

2. TVA argues that this report, along with Congress’ continued appropriations for the dam, should be understood as a statement of Congressional intent that the ESA was not meant to restrict completion of the dam.

ii. Environmentalists:

1. The committee report comes from the appropriations committee. It is not an expression of the entire Congress; it’s not even from the proper committee. It should have no persuasive authority.

2. Continued funding does not imply that the ESA was repealed with respect to the dam project (It is a canon of statutory interpretation that repeal by implication is disfavored)

iii. Note: this all is part of the larger debate about the probative value of legislative history materials.

f. Equitable Remedy:

i. TVA: Even if there is a §7 violation the remedy requested (injunction) is an equitable one, and courts have discretion in these cases.
1. Independent of whether the ESA has been violated is the question of what remedy is appropriate.
2. note: This argument was persuasive to both the District Court and to Rehnquist (Dissent)

ii. Rehnquist (Dissent)

1. The question is whether the D.C. abused its discretion
2. There are situations where the only remedy is injunctive and, as a result, the balancing of the equities favors no remedy. In the absence of an express Congressional statement on this issue, the D.C. did not abuse its discretion in denying the injunction (irrespective of whether or not there was an ESA violation)

iii. Environmentalists: Allowing this sort of balancing may leave endangered species with no remedy, which is exactly what the ESA is trying to prevent. Balancing the equities lets in all of the other considerations (economic, etc.) that were expressly excluded by the ESA in determining whether or not a species deserved protection.
4. Further Developments:

a. Congress created the “God Squad committee” to provide an administrative escape hatch. TVA project is the first to come before the committee, and its request for exemption under the ESA is denied.

b. Congress ultimately attaches a rider to an appropriations bill that, without a vote, allows the dam gates to be closed and the snail darter to be wiped out (although more are found elsewhere).

5. Policy Discussion:

a. What are the consequences of interpreting “action” as in TVA, to refer to ongoing agency actions?

b. Crazy or Absurd Results:

i. Spend millions of dollars to build a dam that sits idly for the sake of a little fish.

ii. While it might make sense to consider species jeopardization before the project is approved, the worst option is to build a dam that won’t be used.

iii. Critique: Congress intended to preserve biodiversity irrespective of cost
1. “…the plaint intent of Congress in enacting this statute was to halt and reverse the trend toward species extinction, whatever the cost”(CB: 862)

2. not going to ignore the clear content, even if there is a questionable policy outcome in this case

iv. Critique: Sunk Costs

1. The decision should be made based on the costs going forward (i.e., the benefit of an operational dam vs. the cost of a lost species).

2. It is a fallacy to factor in the resources already expended up to this point.

c. Incalculable Value: 

i. the value of endangered species is incalculable, so the balance of a CBA will always be tipped in favor of the measurable costs. Who knows what value the snail darter might have to society…

ii. See TVA court language at CBA: 862-863.

iv. Best Scientific Data requirement: Roosevelt Campobello International Park Commission v. EPA, 684 F.2d 1041 (1st Cir. 1982) [CB: 896]
1. Facts: 

a. Proposed oil refinery in Eastport, ME. The company applies to EPA for a NPDES permit (needs one because there will be discharge).
b. Company also produces an EIS in accordance with NEPA (because this is a major federal action significantly affecting the quality of the environment); and receives §401 Certification (under the CWA) from the state of Maine stating that the project will not affect Maine’s water quality.

c. After final EIS is issued, and Maine and EPA have both recommended approval, NMFS and FWS both consult with EPA concerning impact on whales and eagles, and conclude that the project is likely to “jeopardize” endangered species (risk of oil spill when moving huge tankers through foggy sound).

d. Biological opinions produced by NMFS and FWS recommend that the refinery not be approved, EPA region I subsequently denies the NPDES permit application.

2. History: ALJ overturns EPA’s denial based on his determination that the risk of an oil spill is minute. The EPA’s administrative review affirms the ALJ opinion. Environmental groups file lawsuit alleging a violation of §7 of the ESA.

3. Issue: Did the ALJ’s failure to require “real time simulation” studies on the risk of an oil spill violate the “best scientific data” requirement of §7(a)(2)?
4. Hold: Yes.
5. Analysis:
a. “Real Time Simulation” studies:
i. These were alleged to be the best way to determine the likelihood of an oil spill.
ii. Coast guard refused to carry them out until the project was finally approved; they didn’t want to waste resources.
b. Best Scientific Data:
i. §7(a)(2) of the ESA requires the use of the “best scientific and commercial data available”
ii. EPA argues (defending the ALJ opinion) that the statute doesn’t say the “best data”, it says the “best available data”, and the Coast Guard data was simply uavailable.
iii. Environmentalists respond that when there is better data that can be achieved, and all parties know that, then it must be used.
1. “best available” is not limited only to the data that is immediately available to the agency at that moment. The requirement is more stringent than that.
2. At the end of the day, the whole point of the ESA is to get the data right so that species are protected.
iv. Note: There is always going to be a judgment call to be made about what data satisfies the “best available data” standard.
c. Epistemic Competency:
i. Is the ALJ the appropriate arbiter of what qualifies as “best available data”?
ii. Why did the ALJ choose to defer to the EPA instead of to the FWS/NMFS, when they are the ones that deal with species preservation?
iii. See Brewer on scientific expert testimony and epistemic competency.
d. Is the biological opinion binding?
i. Environmentalists: EPA acted arbitrarily and capriciously in approving the NPDES permit despite the findings in the biological opinion that there would be jeopardy.
ii. EPA responds that it satisfied all of the procedural requirements of §7. They consulted with NMFS/FWS, reviewed the biological opinion, and chose to grant the permit anyway.
1. §7 does not say that they must follow the recommendation of the biological opinion.
2. The appropriate question is not “what would happen if there is an oil spill?” but “how likely is an oil spill?”, and EPA has agency expertise on this question.
iii. Note: The 1st Circuit does not buy this argument. Reverses the ALJ and requires the EPA to conduct the simulations.
6. Results: This case coheres with Bennett v. Spear on the point that agencies must take biological opinions very seriously. There better be a damn good reason for not following their recommendations.
v. The Purpose of §7 – Carson-Truckee Water Conservancy District v. Clark, 741 F.2d 257 (9th Cir. 1984) [CB: 900]

1. §7(a)(1) might look like merely hortatory language, urging agencies to act in a way that furthers species preservation. But courts have allowed agencies to use this statute to act in a way that enhances the survival chances of an endangered species, even in the face of competing legal obligations.

2. Result: in Carson-Truckee the agency retained irrigation water, despite other obligations to release it to farmers, in order to help protect an endangered fish species. Even though releasing the water would not have “jeopardized” the fish, the 9th Circuit upheld this. (CB: 902)
d. Protection against Private Action (§9 of the ESA)
i. Overview: (CB: 904)

1. Prohibits any “person” (including corporations, private entities, and government agencies) from “taking, selling, importing, or exporting” any protected species. 

2. §3(19) defines “take” to mean “to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage in any such conduct.”

ii. What counts as a “harm” under §3(19)

1. Palila I and Palila II (CB: 904-905)

a. The Hawaiin government had introduced sheep onto an island to encourage hunting tourism. The problem was that the sheep ate a tree which was the primary source of food for an endangered Palila bird.

b. The 9th Circuit held:

i. Palila I: HI violated §9 of the ESA by maintaining the sheep since the bird was endangered by the activity.

ii. Palila II: Despite the fact that the bird’s numbers had increased since the first case, the court held that “a finding of ‘harm’ did not require a showing of death to individual members of a species, but rather only ‘an adverse impact on the protected species.’” (CB: 905). Harm does not require a drop in numbers.

2. Babbit v. Sweet Home Chapter of Communities for a Great Oregon, 515 US 687 (1995) [CB: 907]

a. Facts: Loggers object to FWS’ interpretation of “harm” for purposes of §9; bring a facial challenge to the regulation.

b. Issue: Is the Secretary’s regulation defining “harm” to include habitat modification and degradation facially invalid under §9 of the ESA?

c. Hold: Congress was ambiguous and so the Secretary’s interpretation of “harm” is given Chevron deference (CB: 909)

d. Analysis:

i. Loggers (and Scalia)
1. They’re not attempting to kill or injure any particular animals; there is no intent.

2. “take” is a venerable term of art – it has always meant killing or capture.

a. Scalia takes this all the way back to Blackstone, etc. “Take” has always required a direct, intentional act.

b. And the words surrounding “harm” in the statute are consistent with this notion.

3. Regulation is Overbroad:

a. It covers omissions as well as actions.

b. And it contains no foreseeability or proximate cause requirement.

c. It prohibits injury to populations entire, not just to individual animals (e.g., diminishing breeding opportunities may injure the overall population, but it doesn’t involve harm to any individual animal.

ii. Government (and Stevens for the majority)

1. To read “harm” as narrowly as Scalia does would frustrate the purpose of the ESA

a. Look at the word in light of its surroundings suggests Scalia’s interpretation

b. But that would reduce “harm” to surplusage. And other words in the statute (“wound”, “kill”) imply ultimate effects that don’t necessarily involve intentional or direct actions.
2. Direct vs. Intentional Harm:

a. While the concepts tend to run together (if a harm is intended it is usually reasonably foreseeable), they are distinction.

i. Intent is a state of mind question

ii. Direct is a question of proximate cause that asks how remote or foreseeable was the harm.

b. Intent Requirements: 

i. Imposing a strict intent requirement, as Scalia suggests, could lead to absurd results

ii. e.g., a developer who knows that actions will result in deaths, but simply doesn’t care one way or the other. There’s no intent, just indifference.

c. Proximate Cause:

i. O’Connor (concurrence) thinks the regulation incorporates traditional notions of proximate cause (although no requirement of intent)

ii. Scalia (dissent) says that proximate cause isn’t in the statute and, once you get rid of the traditional notion of “take”, then it can’t be read in.

iii. Stevens (majority) is silent on this issue.

3. Agency Deference: Majority ultimately points out that there is an authoritative agency interpretation of the statute and, though there is ambiguity, the agency’s interpretation is reasonable.

e. Main Tension: Scalia is concerned about the government restricting private land to a zoological preserve.
i. Species preservation is important, but so are private property rights.

ii. Note: That is why there is §10 (Incidental Takes and Habitat Conservation Plans) [HCP]

e. Habitat Conservation Plans (§10 of the ESA): added to enable the Secretary to allow incidental takings associated with private action if the actor prepares a habitat conservation plan (HCP) to minimize impact & demonstrates that it will not appreciably reduce the likelihood of survival and/or recovery of the species in the wild.

General and Recurring Policy Discussions

1. Statutory Presumptions (Canons of Construction)
a. Chevron Deference to an Administrative Agency
i. Generally:
1. If the statute is clear on its face than the court must implement the statute as it is written.
2. If the statute is ambiguous then the court must defer to an agency’s reasonable interpretation of that statute.
ii. Meade Deference:

1. An admin law case that suggests that not all agency interpretations are due the same level of deference.

2. Holding: Appears to be that an informal agency interpretation (guidance memo, informal statement, and (likely) past enforcement practices) does not deserve the same degree of deference as a formal agency interpretation.

3. Analysis:

a. Quite a lot of confusion an ambiguity about Meade
b. For purposes of class we need to know that not all agency deference is equal. Ask whether the agency action is one that deserves full Chevron deference, or more limited Meade deference.

iii. Cases mentioned: Bates v. Dow; Kodak; American Mining; Babbitt; 
b. Constitutional Avoidance
i. Generally: Canon of Construction that favors statutory interpretations that don’t raise constitutional problems.

ii. Analysis: (Notes: 97)
1. Courts prefer to avoid constitutional issues where possible.

2. Rationale: In sensitive areas the SC presumes that Congress will legislate with greater clarity and specificity if it wants to push the bounds of the Constitution.

3. Relationship to Chevron: 

a. This avoidance canon can trump the Chevron doctrine, and rob an agency of deference.

b. It also provides courts an easy way to avoid deferring to an agency under Chevron, by invoking the canon (e.g., in commerce clause cases) and rejecting the agency’s interpretation. This is much easier for the court to do than accepting the agency’s interpretation and then declaring it unconstitutional.
4. Critique of the canon of constitutional avoidance, pro and con. (Notes: 97)

iii. Cases Mentioned: Riverside Bayview; SWANCC;

c. Presumption against Preemption of state law

i. Generally: “We have long presumed that Congress does not cavalierly pre-empt state-law causes of action” (Stevens, Bates v. Dow, majority)
ii. Analysis
1. This is a (somewhat) disputed canon of construction. 

a. Thomas (Bates v. Dow dissent; See also Medtronic) argues that presumption of non-preemption should only exist in situations of implied preemption; not in cases of express preemption (as in FIFRA).

b. Rationale: For preemption types (2)-(4) [see outline above], the court should be reluctant to preempt state law. However, when congress has made the preemption explicit (1), then the court should simply interpret the preemption clause.

2. (Stephenson) The Thomas/Scalia view was not persuasive, at least prior to the Alito/Roberts appointments.

3. note: There is important unresolved issue: which presumption governs when the Chevron presumption conflicts with the presumption against preemption (notes: 11-12)

iii. Cases mentioned: Bates v. Dow; 

d. Presumption against Surplusage (meaningless language)
i. Generally: Don’t construe statutes so that terms are rendered surplus or meaningless.
ii. Cases mentioned: Bates v. Dow; Riverside Bayview; Cooper v. Aviall; Babbitt
e. Presumption of Congressional intent or knowledge

i. Generally: Congress does not intend for very important statutory requirements to be implied or inferred. They know how to say what they want.

ii. Analysis:

1. Example: American Trucking
a. considering costs is a big deal; if Congress wanted EPA to do so it would have been explicit (as it was in other sections of the CAA)

b. Scalia: “Congress doesn’t hide elephants in mouse holes”

2. (Stephenson) but note that in other cases the SC has done the opposite – read in very important requirements to very ambiguous statutory language 
a. See Assisted Suicide case out of Oregon; Breyer concurrence in American Trucking
b. Breyer disagrees with Scalia that it must be specifically authorized by statutory provision. Instead looks to legislative history and determines that Congress, in this case, wanted NAAQS to be set without consideration of cost.

iii. Cases Mentioned: American Trucking
f. Presumption against Secretarial Mistakes (Scrivener’s Error)

i. Generally: Occasionally there is a typo, or a misdirected cross-reference, in a statute. That should be ignored by courts and the statute given the meaning intended by Congress.

ii. Example: 

1. Regulation of interstate pollution under CAA: §110 and §126 cross-referencing mistake.

2. The sub-section referenced in §126 is incorrectly labeled; assume that §126 actually refers to §110(a)(2)(D)(i), not (ii).

iii. Cases: Appalachian Power
g. Presumption against Retroactivity
i. Cases: TVA
2. Big Themes and Problems in Environmental Law:
a. Placing regulatory pressure on one area creates problems and pressures elsewhere.

i. Examples: the need for RCRA due to CWA/CAA-induced sludge disposal (notes: 115)

b. The more stringent you make environmental regulations the more pressure it produces to narrow the scope of those regulations.

i. Examples: CAA §112 (hazardous pollutants), ESA §4 (listing of threatened or endangered species)
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