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EVIDENCE
I. ADMISSIBILITY
A. RELEVANCE
	FRE 401:  “Relevant evidence" means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence


1. Logical Relevance:  at common law evidence is relevant if it tends to establish the point for which it is offered, and material if it bears on the issues in the case.

(a) Old Chief v. United States (I) (1997):  Δ offered to stipulate to a prior conviction to keep the facts of the incident out of court; Pros. refused and Δ was convicted; appeal on grounds that details of prior offense were irrelevant; Held the issue of Δ’s prior felonial status is of consequence to the current charges and increases probability of finding that the crime occurred(relevant.

	FRE 403:  Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.


2. Pragmatic Relevance: even if “relevant” the probative value of the evidence must outweigh the danger of prejudice in order to be admissible.

(a) State v. Chapple (1983): Pros admitted gruesome photographs of bodies at murder trial; Δ argues not relevant; Held photographs may be admitted if more than merely technically relevant (must demonstrate some contested issue in the case); weigh probative value against prejudicial value(not admissible.
(b) Old Chief v. United States (II) (1997):  in weighing probative versus prejudicial value of evidence, judge may require least prejudicial proof be used when two proofs go to the same point.
3. Conditional Relevance:  FRE 104(b) permits admission of evidence conditional upon future introduction of evidence sufficient to support a finding of relevance.
4. Probabilistic Analysis

(a) People v. Collins (1968):  Pros had expert witness testify to probability that Δs committed the crime; Held testimony was both inaccurate and misleading; evidence of probability of guilt is not admissible by prosecution in a criminal case.
B. CHARACTER

1. Generally character as proof of conduct evidence is not permitted under FRE 404 except in the limited exceptions below because it is extremely prejudicial.

	FRE 405:  

(a) Reputation or opinion.

In all cases in which evidence of character or a trait of character of a person is admissible, proof may be made by testimony as to reputation or by testimony in the form of an opinion. On cross-examination, inquiry is allowable into relevant specific instances of conduct.

(b) Specific instances of conduct.

In cases in which character or a trait of character of a person is an essential element of a charge, claim, or defense, proof may also be made of specific instances of that person's conduct.




2. Methods of Proof- FRE 405(a)—if character evidence is admissible under 404(a)(1) or (2) it can be presented in one of the following ways:
(a) Reputation evidence:  requires that offering party lay proper foundation for knowing reputation [hearsay exception under FRE 803(21)]
(b) Opinion evidence: based on individual opinion; requires familiarity with the person not with her reputation
(c) Specific instances: only permitted on cross-examination when character is admitted under 404(a)(1) or (2) or when character is “in issue”  
3. EXCEPTIONS TO BAN ON CHARACTER EVIDENCE

(a) FRE 404(a)(1) Accused’s Character:  Δ may offer evidence of his own character; P may cross-ex on the issue or offer rebuttal witnesses
i. Allows only admission of pertinent character trait (honesty for theft charge/ truthfulness for perjury) or law-abiding character

ii. P may only rebut the specific trait introduced

i. On direct may only introduce reputation & opinion

ii. On cross may ask of specific conduct but extrinsic evidence of the specific act is not permissible (careful!! P can ask “did you know Δ committed a crime?” to test basis for reputation testimony)

1. good faith requirement that the question have a basis in fact, not just trying to introduce extra evidence

2. remoteness requirement

3. cannot ask about effect of current charges

(b) FRE 404(a)(2)  Victim’s Character: P may not introduce evidence of victim’s character until Δ “opens the door” 

i. Self-Defense Cases:  if Δ offers evidence of victim’s violent character to prove self-defense, the P may respond with evidence of Δ’s violent character or of the victim’s peaceful character.
ii. Violent character may also be introduced to show effect on listener (not hearsay) if Δ knew of violent reputation or acts.

(c) FRE 404(b):  Evidence of other crimes or wrongs is not admissible to prove character in order to show conformity therewith. (see below)
(d) Sex Offense Cases: Rules 412-15 preempt 404 

i. FRE 412—Rape Shield Law: (a) evidence of sexual predisposition or acts of victim is not admissible in criminal trial; (b) evidence is admissible of specific acts of victim to prove injury from other source, evidence of specific acts between Δ and victim to prove consent; evidence required by Δ’s const. rights
ii. FRE 413: evidence of commission of past sexual crimes is admissible

iii. Differing opinions on whether 403 permits judge to exclude this evidence based on balancing
C. HABIT OR ROUTINE

	FRE 406:  Evidence of the habit of a person or of the routine practice of an organization, whether corroborated or not and regardless of the presence of eyewitnesses, is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice.


1. DEFINED:  Habit is a “regular response to a repeated specific situation”

(a) Specificity—does not include general dispositions

(b) Repetition—frequency is probative

(c) Duration—evidence of length of routine

(d) Semi-automatic conduct—habit less frequently refers to volitional acts (i.e., religious observance of the Sabbath)

2. NOT HABIT:  things like carelessness, negligence, drunkenous are not habits( character evidence

3. Still requires balancing under FRE 403 to determine admissibility
D. EXCLUDABLE RELEVANT EVIDENCE—narrow category of relevant evidence excludable for policy reasons; exceptions to exclusion are still subject to FRE 403 exclusion
1. FRE 407—Subsequent Remedial Measures: evidence of remedial measures taken after an incident cannot be admitted as implied admissions, but may be admitted as proof of ownership/control, feasibility of precaution or impeachment.

(a) Policy of encouraging improvements for safety

(b) Does not apply to required measures (eg, govt regulations) but evidence of required measures is of doubtful relevance as implied admission

2. FRE 408—Compromise:  excludes evidence of compromises when offered to prove liability or invalidity of claim/damages and statements made in settlement negotiations.
(a) only applies once the dispute exists (not prior admissions)

(b) may be admitted to show bias, negate undue delay claim, prove obstruction of justice

(c) unclear whether settlement statements can be used for impeachment purposes

(d) otherwise discoverable documents are not immunized by being part of settlement agreement (but references made to docs are not admissible)

3. FRE 409—Medical Payments:  evidence of payment of medical expenses is inadmissible as proof of liability.
(a) Any additional admission (i.e., “Here’s money because it’s my fault”) would be admissible

4. FRE 410—Plea Bargains: excludes (1) withdrawn guilty pleas (2) nolo contendere pleas (3) some statements from plea bargaining discussions except in cases of perjury or “rule of completeness”
(a) this rule protects statements that would otherwise be an admission of a party opponent

5. FRE 411—Insurance: excludes evidence of liability insurance is offered to prove that a person carrying or failing to carry liability insurance act negligently or wrongfully
(a) Policy is concern for unfair penalization of insurance companies

(b) Relevance concern—does carrying insurance make you more likely to be negligent?

II. QUESTIONING WITNESSES
A. COMPETENCY—FRE 601—every person is competent to be a witness except as otherwise provided.

B. JUDICIAL CONTROL:

1. FRE 611(a) gives trial judge reasonable control over conduct of trial including mode and order of examining witnesses and presenting evidence to advance objectives of:

(a) Ascertaining the truth

(b) Preventing waste of time

(c) Protecting witnesses from harassment or undue embarrassment

C. DIRECT EXAMINATION

1. FRE 611(c) prohibits leading questions on direct examination (leading question is one that suggests the answer);  EXCEPTIONS:

(a) When necessary (child, impaired adult, exhausted recollection, undisputed preliminary matters)

(b) Hostile witnesses (witness is not cooperating)

(c) Adverse party & associates (automatically considered hostile)
2. FRE 612—Refreshing Recollection
(a) Requirements:

i. Memory must be exhausted (first try leading questions under 611(c))

ii. Document need not be admissible as evidence
i. Baker v. State (1977):  trial judge did not permit witness’ memory to be refreshed by a memorandum prepared by another person on the grounds of lack of personal knowledge; Held a stimulus in refreshing recollection need not be independently admissible.
ii. BUT may be admissible as admission of party opponent (801(d)(2)), past recollection recorded (803(5)), business record exception (803(6)).

iii. NOTE:  Distinction between Past Recollection Recorded where the witness cannot recall the incident but a written record adopted by the witness at the time is admitted in place of his testimony (hearsay exception 803(5)) and Present Recollection Revived where a stimulus attempts to revive the current memory of the witness and stimulus need not be admitted into evidence (also need not be accurate or BER)
iii. May not be used to circumvent the hearsay rule by attorney reading document aloud under guise of “refreshing”
D. CROSS EXAMINATION

1. SCOPE:  FRE 611(b) limits the scope of cross-examination to the subject matter of direct examination and the credibility of the witness

(a) Party foreclosed on cross from pursuing a topic because it was beyond matters raised on direct may later recall the witness (does not apply to P recalling criminal Δ so P is usually given some leeway subject to 5th Amend right of Δ)
2. FRE 611(c) permits leading questions on cross-examination (adverse witnesses are automatically hostile)
3. RIGHT OF INSPECTION
(a) FRE 612(1)—Documents used to refresh a witnesses memory on direct must be turned over to opposing counsel for review and use during cross examination (privilege is automatically waived in trial)
(b) FRE 612(2) permits court discretion in whether documents used to prepare a witness prior to trial must be disclosed 
i. Applies even where those documents were protected by privilege.  James Julian v. Raytheon (1982)
ii. Case by case balancing between interests of disclosure and confidentiality—intended to prevent “fishing expeditions”
(c) Jencks Act—in criminal trial limits discovery of a witness’ prior statements until after direct examination is complete.

E. REDIRECT & RECROSS

1. redirect limited to new matters raised on cross

2. recross limited to new matters raised on redirect

F. COMMON OBJECTIONS

1. argumentative questions

2. asked and answered

3. assuming facts not in evidence

4. misleading questions

5. compound questions

6. nonresponsive answers

G. EXCLUDING WITNESSES—FRE 615
H. IMPEACHMENT

1. GENERAL

(a) FRE 607—any witnesses (even your own) may be impeached

i. Problem:  Can you call a “turncoat” witness for the purpose of impeaching to introduce a prior inconsistent statement? (otherwise inadmissible as hearsay under 801(d)(1)(A))

i. Limiting instruction may be used

ii. Rule 403  balancing could apply

(b) Terms

i. Extrinsic evidence—evidence admitted through one witness to impeach another

ii. Collateral matter—extrinsic evidence is not always admissible (?)

(c) Foundation requirement—cross-examiner must question the witness about the impeaching matter before admitting extrinsic evidence through another witness

(d) Prohibition on Bolstering—witness’ credibility may not be bolstered with evidence relevant only for that purpose until after impeachment

i. FRE 608(a)(2): evidence of witness’ character for truthfulness not admissible in absence of attack on character

ii. FRE 801(d)(1)(B): prior consistent statements inadmissible until witness’ credibility has been attacked (except in case of rape)
2. BIAS IMPEACHMENT
(a) No specific rule governs bias but a number reference it:

i. FRE 402—admits relevant evidence unless excluded by another rule
ii. FRE 408—settlement offers inadmissible except to prove bias or prejudice of witness
iii. FRE 411—liability insurance inadmissible except to prove bias or prejudice
iv. FRE 801(d)(1)(B)—prior consistent statement inadmissible unless to rebut charge of fabrication or improper influence/motive

(b) Evidence of bias offered for impeachment of a witness is admissible if it makes a fact to which the witness has testified more or less probable.  United States v. Abel (1984) [court admitted evidence that a witness was a member of a prison gang that required its members to commit perjury]
(c) FRE 403 controls whether extrinsic evidence to impeach is permitted.

3. SENSORY CAPACITY
(a) Physical defects may be relevant to impeach sensory perception (identifying the witness, what color was the light, etc.)

(b) Mental condition may be relevant to credibility depending on condition.

(c) Extrinsic evidence of sensory capacity not likely necessary (these issues can be brought out during cross) but FRE 403 governs whether it is admissible. 

4. UNTRUTHFUL CHARACTER
(a) FRE 404(a)(3) permits introduction of character evidence of a witness as provided in rules 607, 608, 609

(b) FRE 608(a)—opinion and reputation evidence admissible only as regarding truthfulness and only after the character of the witness for truthfulness has been attacked

(c) FRE 608(b)—specific instances admitted to show untruthful character can be brought out on cross but not proved by extrinsic evidence (even if witness denies the incident on cross)
i. 609 requires conviction but 608(b) permits specific conduct regardless of conviction
i. Evidence that a witness attempted to threatened a  co-Δ to compel favorable testimony is admissible as demonstration of untruthfulness.  Rule 608(b) permits evidence of “conduct infringing upon the rights of others for personal gain.”  United States v. Manske (1999)
ii. FRE 403 balancing still required

iii. good faith basis-in-fact requirement

iv. privilege against self-incrimination still applies

(d) FRE 609(a)—Prior Convictions:  can be admitted to show untruthful character if (1) felony conviction of witness other than accused or (2) crime of dishonesty or false statement by any witness

i. Discretionary factors under  FRE 609(a)(1): nature of crime, remoteness, similarity of  crimes, centrality of credibility at trial—P bears burden to show probative value outweighs prejudicial impact

i. Court has discretion to determined whether P should be permitted to inquire into record to establish facts which weigh on the probative or prejudicial value of the evidence.  US v. Lipscomb (1983) 

ii. Δ must testify at trial in order to preserve issue of improper impeachment by prior conviction on appeal.  The reviewing court must weigh the probative versus prejudicial value based on the record.  Luce v. United States (1984) [Δ did not testify after in limine ruling that prior conviction was admissible]

ii. FRE 609(a)(2) is not discretionary—includes perjury, false statement, criminal fraud, embezzlement, false pretenses

i. Some courts allow inquiry into specific facts of record to bring a prior conviction within 609(a)(2).  US v. Lipscomb
iii. LIMITATIONS:
i. FRE 105—Limiting instruction required upon request
ii. FRE 609(b)— ten year limit

iii. FRE 609(c)—pardon & annulment

iv. FRE 609(d)—juvenile convictions not admissible to show untruthfulness (but may be for other purposes)

iv. METHOD OF PROOF:

i. elicited on cross—rule does not specify whether witness may explain however this may be seen as “opening the door” to rebuttal evidence including cross-ex on the details of the crime.

ii. record of conviction may be introduced under hearsay exception 803(21) or public record 803(8).  Record would be self-authenticating under 902 and certified copies satisfy BER (1005).
v. Prior Convictions also may be admissible as

i. proof of bias (favorable treatment in exchange for testimony)

ii. FRE 404(b)—“other acts”

iii. element of subsequent offense offered as substantive, not impeachment, evidence (i.e., Old Chief)

(e) Character Witnesses—if a character witness testifies pursuant to 609(a) about another witness’ truthful character, the character witness may be asked on cross about specific instances of conduct on the part of principal witness (analogous to 405(a))
5. FRE 610—can’t be impeached on religious views
6. FRE 613—PRIOR INCONSISTENT STATEMENTS—may be used to impeach
(a) Inconsistency

i. Prior omission of material fact

ii. Statements indicating prior lack of knowledge

iii. Claim of lack of memory (where claim is contrived)

(b) Extrinsic evidence of prior inconsistent statements may be introduced so long as the witness has the opportunity to respond to the evidence (foundation)
(c) United States v. Webster
(d) EXCEPTIONS:

i. FRE 801(d)(2)—does not apply to admission of party opponent

ii. Prior Inconsistent Conduct—not governed by 613; admissible for impeachment and also admissible substantively as implied admission. 
iii. FRE 801(d)(1)(A)—hearsay exception for prior inconsistent statements taken under oath
7. SPECIFIC CONTRADICTION—one witness may directly contradict testimony of another witness and testimony is admissible regardless of absence of direct impeachment
(a) FRE 403 governs to determine admissibility of witness; concern for witnesses whose only purpose is to contradict testimony on “collateral matter” (not central issue)

8. FRE 610—RELIGIOUS BELIEF—religious beliefs are not admissible to support or impeach witness credibility

(a) does not prohibit introduction to show bias or for other purpose

METHODS OF IMPEACHMENT

Cross-Examination

Extrinsic Evidence



	BIAS/ INTEREST
	YES
	YES with foundation & 403

	SENSORY CAPACITY
	YES
	YES with 403

	UNTRUTHFUL CHARACTER

· Reputation—608(a)

· Opinion—608(a)

· Prior Conviction—609 

· Prior Acts—608(b)
	n/a

n/a

YES

YES
	YES character witness

YES character witness

YES record of conviction

NO

	PRIOR INCONSISTENT STATEMENT
	YES
	YES with foundation & 403

	SPECIFIC CONTRADICTION
	n/a
	YES with 403 (not collateral matter)


III. HEARSAY

A. STATEMENTS OFFERED FOR THEIR TRUTH—FRE 801(c) defines hearsay as a statement offered to prove the truth of the matter asserted; if non-hearsay purpose is given FRE 401& 403 still apply to determine admissibility (along with FRE 105 to limit use)
1. PROCEDURAL ISSUES:

(a) Extra-judicial requirement—does not lose hearsay when declarant testifies

(b) FRE 104(a) gives trial judge right to decide admissibility of hearsay evidence without being bound to any rules except privilege; failure to raise the objection in a timely manner waives the issue.

(c) FRE 805 permits double hearsay if each part of the chain falls within an exception

(d) FRE 806 permits party against whom a hearsay statement is admitted to call the declarant and examine “as if under cross-examination”

B. COMMON EXAMPLES OF NON-HEARSAY STATEMENTS—not offered for their truth

1. Effect on Listener—a statement offered to show its effect on the state of mind of the listener; common uses:
(a) If reasonableness of fear is an issue (in self-defense) statements regarding the subject’s violent character would be relevant to the effect the statements had on the witness’ state of mind

(b) Statements offered to show a person received notice
(c) Evidence of good faith reliance

2. Verbal Acts—words with independent legal significance are not hearsay because the concern is only that they were said not that they are true (e.g., contracts, slander, threats)
(a) Verbal Parts of Acts—statements to explain otherwise ambiguous act (words of donative intent accompanying handover of goods, statements in connection with handing over bribe money)
3. Prior Inconsistent Statements—admitted for impeachment purposes because the purpose is not to show the truth of the prior statement, only the inconsistency
4. Circumstantial Proof State of Mind—e.g., “I am the King of Mars” introduced to show insanity, but not “I believe I am the King of Mars” (that is hearsay but admissible as exception)
(a) Frequently these statements are hearsay but are excepted under 803(3) for present mental condition

(b) Betts v. Betts (1970): statements made by a child that “my step father killed my brother” are admissible by her father to show the state of mind (fear) of the child which is relevant to the custody proceeding.

5. Personal Knowledge—statements offered to show a person has knowledge (e.g., victim’s description of the house where the crime took place as evidence that she has knowledge of the inside of the house)
C. WHAT IS A STATEMENT?

1. Assertive Conduct—FRE 801(a) treats conduct intended to communicate as hearsay (advisory committee notes)
(a) Court may infer assertion through conduct—e.g., a mailed letter is admissible to prove that the mailer believed the recipient lived at that address.  United States v. Singer (1983)

i. Hearsay evidence is inadmissible to prove the truth of declarant’s unstated assumptions.  United States v. Pacelli (1974) [evidence was wrongfully admitted of statements made to witness suggesting the speaker believed her husband had killed the victim]

2. Nonassertive Conduct—
(a) Conduct which is not intended to be assertive is not a statement and therefore not hearsay (e.g., captain gets on a boat with his family as proof of seaworthiness, election of public official as proof of sanity)—less risk of insincerity

i. OLD RULE:  Evidence of an act offered to suggest the actor’s opinion of a material issue is inadmissible if the opinion itself would be inadmissible.  Wright v. Doe D’ Tatham (UK 1837) [butler attempts to enter letters written to decedent by third parties as proof that third parties thought decedent to be competent to transact business]
(b) Silence:  Silence is not hearsay because by remaining silent a person does not intend to make an assertion; evidence of the lack of previous complaints is admissible as evidence suggesting no previous problems.  Cain v. George (1969) [hotel offered evidence that no previous guest complained about a heater to suggest the heater was not defective]
3. Indirect Hearsay

(a) Attorneys may not introduce hearsay by asking one party to recount only what they said in the conversation.  United States v. Clark (1978)
D. CONSTITUTIONAL ISSUES

1. Confrontation Clause requires that Δ have the opportunity to cross-examine witnesses against him.
(a) If hearsay declarant is not available at trial there must be a showing of unavailability and even then statement is only admissible if it bears adequate indicia of reliability.  Ohio v. Roberts (1980): P admitted into evidence the preliminary hearing testimony of a witness not at trial; admissible because given under oath with opportunity to cross-examine.  

(b) Evidence will be more difficult to admit when it came from ex parte examination (not in presence of accused).  Crawford v. Washington (2004):  P admitted into evidence a tape recording of wife’s statements following a fight; not admissible because privilege makes her unavailable and no opportunity to cross.
2. Compulsory Process Clause may require admissibility of hearsay in some circumstances.

(a) When evidentiary rules deny a Δ of critical and reliable evidence it is a denial of compulsory due process.  Chambers v. Mississippi (1973)

IV. FRE 801(d)—HEARSAY EXEMPTIONS— statutorily not hearsay therefore admissible
A. DECLARANT TESTIFYING

1. FRE 801(d)(1)(A)—PRIOR INCONSISTENT STATEMENTS

(a) Any prior inconsistent statement can be admitted for impeachment purposes (not substantive)

(b) Prior statements made under oath are not hearsay and are admissible if relevant.  State v. Smith (1982) [victim changed identification at trial after making sworn statement]
(c) Why not impeach?—(1) impeachment evidence only used to question credibility of witness, not admitted as substantive evidence; (2) don’t undermine witness’ credibility when you want the first statement believed.

2. FRE 801(d)(1(B)—PRIOR CONSISTENT STATEMENTS

(a) “Premotive” requirement—only consistent statements made before the charges of fabrication or the emergence of improper motive can be admitted.
i. Tome v. United States (1995): P sought to introduce statements made to six witnesses by a child claiming sexual abuse.  Held these statements arose after the alleged fabrication and are not admissible

(b) Only admissible once a witness’ motive or credibility has been impeached (see prohibition on bolstering)

(c) Rehabilitation—some courts have held that if the statement is not permitted under 801(d)(1)(B) as substantive evidence it may still be admitted as rehabilitative evidence.
3. FRE 801(d)(1)(C)—PRIOR STATEMENTS OF IDENTIFICATION

(a) Permits admission of identifications of a person after perceiving that person (e.g., line ups or photographic display but not limited to formal ID)
i. Composite sketches are admissible under exception for prior identifications as substantive proof of identity.  State v. Motta (1983)
ii. Because evidence is substantive and not corroborative, in-court identification is not necessary prior to admission

(b) Cross-examination Reqs.—Confrontation Clause requires opportunity for effective cross examination; this is satisfied even if the witness no longer remembers the incident which led to the prior identification.  United States v. Owens [witness remembers making the identification but does not remember who he identified because of brain damage( admissible]
(c) Constitutional Reqs.—this applies only to hearsay requirements for identification; in criminal trial must also satisfy 6th Amendment (presence of counsel at ID) and Due Process (evidence be reliable) requirements.
B. FRE 801(d)(2)—ADMISSIONS OF PARTY OPPONENTS

1. GENERAL—admissions of party opponents are not classified as hearsay and are admissible

(a) Neither the First Hand Knowledge Rule (FRE 602) nor the opinion rule (FRE 701) applies to admissions of party opponents but party may take the stand to explain their statement

(b) NOTE:  special exclusion of compromises (FRE 408) and plea bargains (FRE 410)

2. Policy— there is no cross-examination problem because the declarant need not cross-examine himself; product of adversarial system
3. FRE 801(d)(2)(A)—INDIVIDUAL ADMISSIONS

(a) Any statement made by a party that is inconsistent with that party’s position at trial.
(b) Guilty Pleas in criminal proceedings are admissions and thus are admissible against the party in future proceedings (but not if withdrawn under FRE 410)
i. Judgments of prior conviction may be admissible under 803(22)

(c) Confessions are admissible as admissions regardless of the constitutional requirements surrounding obtaining the confession.
i. Confessions of one party may not be admitted against a second party, nor admitted at all in a joint trial.  Bruton v. United States (1968)

(d) NOT Declarations Against Interest—differences: 804(b)(3)
i. Admissions need not have been against the interest of the declarant when made.

ii. Declarant must be unavailable for a dec against interest to be introduced.

iii. Firsthand knowledge rule applies to decs against interest (FRE 602)

iv. Decs against interest need not be made by a party

4. FRE 801(d)(2)(B)—ADOPTIVE ADMISSIONS

(a) A statement adopted by a party is admissible as substantive evidence if offered against that party.

(b) SILENCE—Silence in the presence of an incriminating statement suggests tacit admission of that statement.  United States v. Hoosier (1976) [girlfriend said he had “sacks of money in the hotel room” and he did not contradict her]
i. Silence following arrest does not constitute an adoptive admission where the suspect may only be exercising his right to remain silent.  Doyle v. Ohio (1976)
ii. Failure to answer or correct statements in a letter may be used as an adoptive admission.

(c) DOCUMENTS—possession of documents is not an adoption of their contents, however, use of the documents can amount to admission that contents are correct (e.g., reprinting a newspaper article, distributing scientific articles to train employees)

5. FRE 801(d)(2)(C)—AUTHORIZED ADMISSIONS

(a) A statement made by a person authorized by a party to speak for it is admissible substantive evidence against that party (applies to people with speaking authority, e.g., attorneys, partners, corporate officers)
i. Contents of the statement can be considered but may not be alone sufficient to establish declarant’s speaking authority.

6. FRE 801(d)(2)(D)—AGENT ADMISSIONS

(a) Agent is someone who is able to alter the legal relationship between the principal and third parties.

(b) GENERAL:  Statements by agents or servants 

i. concerning a matter within the scope of their employment

ii. made during the existence of a the employment relationship
(c) Does not require that the declarant have personal knowledge of the facts underlying the statement.  Mahlandt v. Wild Canid Survival & Research Center (1978) [employee wrote note about wolf bite to president]
(d) Attorney statements may be admitted as authorized or agent admissions including statements made in prior trials or adoptive admissions in party briefs, affidavits, search warrants, etc.

(e) LIMITATIONS:

i. Still subject to FRE 403 balancing

ii. Admissions by police not admissible against state (though paid govt informants may be)

7. FRE 801(d)(2)(E)—CO-CONSPIRATOR ADMISSIONS

(a) A conspirator’s statement made during and in furtherance of the conspiracy is admissible as substantive evidence against another conspirator.

i. Usually statement is against the penal interest of the declarant, but not required to be against interest when made.

ii. Statements in initial agreement to conspire may be admissible as verbal acts.
(b) Under 104(a) the judge must determine admissibility but independent proof of conspiracy is not necessary prior to admission.  Statement and defendant’s own admission are sufficient to establish conspiracy by preponderance of the evidence.  Bourjaily v. United States (1987)
V. FRE 803—HEARSAY EXCEPTIONS (GENERAL)—admissible even though they are hearsay regardless of the availability of the declarant
A. GENERAL

1. Trial court determines admissibility under FRE 104(a)

2. POLICY—based on some circumstantial guarantee of trustworthiness, necessity or practical convenience

B. FRE 803(1)—PRESENT SENSE IMPRESSIONS

1. ELEMENTS:

(a) Statement describing or explaining an event or condition

(b) About which the declarant had firsthand knowledge

(c) Made at the time the declarant was perceiving the event or immediately thereafter

2. The contemporaneousness of present sense statements eliminates ordinary hearsay concerns of lapse of memory or fabrication.  Nuttall v. Reading Co. (1956) [wife was permitted to testify to husband’s statements about being ill after conversation with boss as evidence that he was forced to work]
C. FRE 803(2)—EXCITED UTTERANCES

1. ELEMENTS:

(a) A startling event

(b) A statement relating to that event

(c) Made by a declarant with firsthand knowledge

(d) Made while the declarant was under the stress of the excitement caused by the event.
i. Among the factors to consider in determining whether the declarant was under the stress of the event are the declarant’s age, mental condition, character of the event and the nature of the statements.  Time elapsed since the event is not dispositive of the issue, nor is the fact that the statements were a response to police questioning.  United States v. Iron Shell (1980) [statements made by a young girl to police one hour after event were properly admitted as excited utterances.
2. Other permissible considerations:

(a) Court may also consider underlying policy of the exception (suspension of capacity to fabricate) to determine if there are sufficient indicia of reliability to admit under 104(a). United States v. Iron Shell (1980)
(b) When the declarant is an unidentified bystander the court should be more hesitant to admit because (1) firsthand knowledge rule may  be difficult to satisfy; (2) difficult for counsel to challenge existence/veracity of declarant

D. FRE 803(3)—PRESENT MENTAL CONDITION

1. Permits admission of statements of present physical or mental condition (e.g., intent, plan, motive, design, emotion or mental feeling)
2. STATE OF MIND

(a) Must relate to material issue in the case

(b) Statements by accused  to show lack of requisite mens rea

(c) P does not need this doctrine because statements by accused are admissible as admissions of party opponent

3. FUTURE CONDUCT

(a) When intent is a material fact in a chain of circumstances, it may be proved by contemporaneous oral or written declarations of the party.  Mutual Life Insurance v. Hillmon (1892) [letters introduced to prove intent of deceased to go to Crooked Creek]

(b) Hillmon doctrine permits statement of intent to act with another person to be admitted as evidence that the declarant performed his part of the stated act, and the trier of fact may consider the likelihood that the third party acted in the manner the declarant intended. United States v. Pheaster (1976) [statement admitted that victim was going to the parking lot to get marijuana from the Δ]

4. CURRENT BELIEF OF PAST EVENTS—
(a) Generally statements about current belief of past events are not admissible.  Shepard v. United States (1933)

(b) Statements of recollection offered to prove recalled fact are only admitted when the case involves the execution, revocation, identification, or terms of a testator-declarant’s will.

5. NOTE:  distinction between statements regarding mental state and mental condition

(a) “John is a bad person” ( offered to show motive not to prove statement( not hearsay

(b) “I will kill John”( offered to prove intent to kill ( hearsay admissible under 803(3) 
E. FRE 803(3)—PRESENT PHYSICAL CONDITION

1. admissible so long as statement is contemporaneous with condition
F. FRE 803(4)—MEDICAL TREATMENT DIAGNOSIS

1. Statements made to a health professional are admissible when the declarant’s motive in making the statement is for the purpose of diagnosing or treating a medical condition. This includes statements about cause of injury. Blake v. State (1997) [child’s statements to doctor about sexual abuse are admissible]
(a) Generally statement of identity of attacker would not be admitted, but in child abuse cases of abuse by a household member, identity is relevant to treatment of stopping abuse.

2. Not limited to statements to physicians so long as statement is made for the purpose of medical treatment.

3. Only medical professional can testify to statements (?)

4. MEDICAL RECORDS:  statements contained in medical records may present double hearsay problems

G. FRE 803(5)—RECORDED RECOLLECTION

1. ELEMENTS:

(a) Made or adopted a record (permits 3rd party preparation)
(b) Based on firsthand knowledge

(c) When the matter recorded was fresh in the witness’ memory

(d) The record correctly reflects the witness’ knowledge (3rd party may testify to accuracy)
(e) Witness at trial must have insufficient recollection to testify fully and accurately about the matter recorded.
2. Qualifying records may be read in to evidence  but not received as an exhibit unless offered by an adverse party.

3. Admission does not violate Confrontation Clause.  Ohio v. Scott (1972)
H. FRE 803(6)—BUSINESS RECORDS

1. ELEMENTS:

(a) A record of an act, event or condition

(b) Made at or near that time

(c) By or from information transmitted by a person with knowledge

(d) Which was kept in the course of a regularly conducted business activity (but in the course of business litigation)
(e) If it was the regular practice to make such record (declarant must be under duty to transmit information—Johnson v. Lutz)

(f) As shown by the testimony of the custodian or other qualified witness (or self-authenticating by 902(10) and (11))
i. Foundation witness need not have firsthand knowledge of the particular entry

(g) Unless the source of information or the method or circumstance of preparation indicate a lack of trustworthiness
2. MEDICAL RECORDS:

(a) Usually admissible as business records

(b) The person who makes the record must be someone who regularly makes such records in the course of the business.  Petrocelli v. Gallison (1982) [statements made to a doctor by a patient and recorded in the medical records are not admissible because the patient does not regularly relate his medical history as part of the hospital’s business routine]
(c) Opinion not admissible under FRE 702 (expert witnesses) should not be admitted just because it’s in a medical record unless part of regular course of business
3. FRE 803(7)—Absence of Business Records—failure of a record to mention a matter which would ordinarily be recorded can be entered as evidence of its nonexistence.

I. FRE 803(8)—PUBLIC RECORDS

1. Admissible on the assumption that a public official will perform his duty properly and is unlikely to remember details independently of the record.
2. TYPES

(a) Setting forth activities of the office or agency

i. No firsthand knowledge requirement for person recording, only for person transmitting information

(b) Recording matters observed pursuant to legal duty

i. Excludes police reports in criminal cases both for Confrontation Clause concerns and because adversarial system makes the reports less reliable. United States v. Oates (1977)
ii. Police reports from the scene of the incident are admissible in civil trials.  Baker v. Elcona Homes (1978)

iii. Only includes those with duty to report—if no duty then it is double hearsay.

(c) Investigative reports

i. Admissible only in civil actions and against the prosecution in criminal actions

3. FRE 803(10)—permits admission of evidence of the absence of a public record with showing of a diligent search
J. FRE 803(16)—ANCIENT DOCUMENTS—permits admission of documents more than 20 yrs old that have been authenticated under FRE 901(b)(8)

K. FRE 803(18)—TREATISES—permits admission of treatises as substantive evidence when authoritativeness is established by another expert or judicial notice.
1. only allowed when expert is on the stand

2. may be read to jury but not entered as exhibit

L. FRE 803(22)—JUDGMENT OF PRIOR CONVICTION

1. judgments of prior convictions are admissible to prove any fact essential to sustain the judgment
(a) limited to felony criminal convictions (not civil judgments)

2. rebuttal evidence may also be admitted

M. FRE 807—CATCHALL EXCEPTION—authorizes the court to admit hearsay that doesn’t fall under another exception if it is trustworthy and necessary.

1. Statements supporting criminal exculpation should be admitted even if they don’t fall under a hearsay exception so long as they are trustworthy.  State v. Weaver (1996) [mother made statements regarding the source of injuries leading to baby’s death, for which the babysitter was wrongfully convicted]
(a) Frequent example is grand jury testimony

2. ELEMENTS:

(a) Offered as evidence of a material fact

(b) More probative on the point than any other evidence the proponent can procure through reasonable efforts

(c) The purpose of the rules and interest of justice will be served by admission of the statement in to evidence

VI. FRE 804—HEARSAY EXCEPTIONS—DECLARANT UNAVAILABLE

A. FRE 804(a)—UNAVAILABILITY—turns on unavailability of testimony not person
1. Claim of Privilege (e.g., 5th Amend, spousal, attorney-client)
2. Refusal to Testify—if witness claims privilege which is rejected by trial judge but still refuses to testify
3. Lack of Memory—lack of memory must be established by the witness himself and trial judge can choose to disbelieve claim of lack of memory
4. Death or Illness—continuance may be granted if condition is temporary; Confrontation Clause problems for former testimony
5. Unable to Procure Testimony—must be both beyond judicial process and other reasonable means to secure presence at trial
(a) Incarceration outside the jurisdiction is not sufficient to show unavailability in the absence of proof of efforts to compel attendance. Barber v. Page (1968)
B. FRE 804(b)(6)—FORFEITURE BY WRONGDOING

1. evidence that would be admissible under 804(b) will not be admitted where the party against whom the statement is offered has “engaged or acquiesced in wrongdoing” leading to the declarant’s unavailability.

2. preponderance of the evidence standard applies

C. FRE 804(b)(1)—FORMER TESTIMONY

1. ELEMENTS

i. Applies to testimony given at another hearing, trial or deposition.

ii. Grand jury testimony not admissible against criminal Δ because no opportunity to cross

(b) Party against whom the testimony is admitted must have had opportunity to cross-examine the witness at the time of testimony
i. Requires only opportunity, not actual examination.  Lloyd v. American Export Lines (1978)
ii. Only admissible against a party involved in prior testimony or predecessor in interest (civil only).

i. Party having like motive to develop the testimony about the same material facts.  Lloyd
2. Other ways to admit former testimony

(a) Admission of party opponent—FRE 801(d)(2)(A)

(b) Prior inconsistent statement—FRE 801(d)(1)(A)

D. FRE 804(b)(2)—DYING DECLARATIONS

1. UNAVAILABILITY—death is not required and a declarant who subsequently recovers but refuses to testify is still unavailable for these purposes

2. EXPECTATION OF DEATH—statement must be made believing death was imminent with no hope of recovery

(a) Declarant’s belief of impending death may be established by the declarant’s own statements or shown circumstantially

3. SUBJECT—Only statements concerning the cause or circumstances of impending death are admissible (includes identification of assailants as events leading up to injury)

4. Only admissible in homicide cases (or civil cases)

E. FRE 804(b)(3)—STATEMENTS AGAINST INTEREST

1. ELEMENTS:

(a) Statement made by someone with firsthand knowledge

i. Need not be party to the case

(b) Which is against the interest of the declarant at the time the statement was made

i. Pecuniary or penal interest under reasonable person standard.  Based on the principle that reasonable people do not make self-inculpatory statements unless they believe them to be true.  Williamson v. United States (1994)
2. Statements Exonerating the Accused

(a) Corroboration Requirement—when declarations against penal interest are offered in criminal trial to exculpate the accused the statement must be corroborated by circumstances which make it reliable.

(b) The exclusion of declarations against interest offered by criminal Δ for exculpation violated due process.  Chambers v. Mississippi (1973)

3. Collateral Statements—when the statement is against both the declarant and a third party, it is not admissible against the third party.  Williamson v. United States (1994)

(a) Confrontation problem if a witness can make self & 3rd party inculpatory statements then plead the 5th because there is no cross

VII. PROCEDURAL FRAMEWORK

A. BURDEN OF PERSUASION
B. PRESUMPTIONS

1. Thayer Theory—“Bursting Bubbles” (view of 301)
(a) Proof of the basic fact (e.g., letter was mailed) automatically established the presumed fact (letter received) and shifts burden of rebuttal to the other party( if no rebuttal evidence then jury instruction is that they must find the presumed fact( if rebuttal evidence then presumption bursts and burden of persuasion remains with original party.

(b) If opposing party produces sufficient evidence to challenge basic fact jury must decide if basic fact has been established before applying presumption.

(c) Competing Presumptions—if two presumptions conflict, some cts will weigh the policies behind the presumptions, but most courts will “burst the bubble” of both presumptions and permit the jury to weigh the evidence and make a determination (party with original burden of proof still has it)

2. Morgan Theory

(a) Starts like the Thayer Theory except that a presumption shifts both the burden of persuasion and the burden of production.

(b) Conclusive Presumptions

(c) A criminal Δs due process rights are violated when a reasonable jury could interpret an instruction as a conclusive presumption on an element of  the crime or shifting the burden on an element from the P to the Δ.  Sandstrom v. Montana (1979) [instruction to jury that “a person intends the ordinary consequences of his voluntary acts” in a “deliberate homicide” case]
3. Mandatory Presumptions

4. Permissive Presumptions

5. County of Ulster v. Allen (1979)
C. CHALLENGING PRESUMED FACT

D. JURY INSTRUCTIONS

VIII. LAY WITNESSES
A. Firsthand Knowledge Rule—FRE 602
1. A witness may only testify about subjects with which he has firsthand knowledge (though not limited to knowledge at time of event( current knowledge is OK)

2. Firsthand knowledge may be established by witness’ testimony or be inferred from testimony (602 committee notes)
B. Opinion Rule—FRE 701
1. Rule of preference for testimony of primary sensory impressions over opinions, conclusions or inferences drawn from those impressions.

2. Lay opinion admissible if:

(a) Rationally based on the perception of the witness

(b) Helpful to clear understanding of testimony or determination of fact

(c) Not based on scientific or specialized knowledge

C. Overlap between lay and expert opinions

1. both permitted to give opinions on handwriting – FRE 901(b)(2)
2. both may testify on mental condition in insanity defense case

3. one witness (e.g., a treating physician) may testify as to both fact and expert opinion
IX. EXPERT WITNESSES

A. 
RELIABILITY

1. Frye Approach—expert testimony must regard a scientific principle which is sufficiently established to have gained “general acceptance” in the particular field in which it belongs.
2. Daubert Approach—creates five factors when determining whether scientific evidence is admissible
(a) Testability: should be empirically testable

(b) Peer review & publication: to reveal flaws in methodology

(c) Error rate:   known or potential

(d) Standards:  existence and maintenance of standards controlling the technique’s operation

(e) General Acceptance: Frye test is still an element, just not the only one
B. BASIS—FRE 703
1. No personal knowledge of the facts

2. Expert may base testimony on facts or data that are otherwise inadmissible (though reasonably relied upon by experts in the field) but shall not be disclosed to the jury unless it is more probative than prejudicial.

X. ATTORNEY-CLIENT PRIVILEGE

A. ELEMENTS

1. Professional Relationship( consulting an attorney for the purpose of obtaining legal advice or assistance
(a) Attorney-client privilege extends to communications with non-lawyers for the purposes of legal advice.  United States v. Kovel (1961) [former tax agent working at a law firm invoked privilege regarding communication with clients on legal matters]
(b) Corporate Client

i. Applies to communication between counsel and any employee who possesses information needed by counsel to render fully informed legal advice. Upjohn Co. v. United States (1981)
2. Communication

(a) Nonverbal Acts

(b) Communication from lawyer to client is not always protected unless it implicates something that the client told you.  United States v. Silverman
(c) If counsel removes or alters evidence that was learned of through privileged communication, the privilege does not bar the court from compelling counsel to testify as to the original location and condition of the evidence.  People v. Meredith (1981) [Δ told counsel where he threw the victim’s wallet; counsel removed the wallet and turned it over to the police]

3. Confidentiality

(a) Responsibility for maintaining confidentiality rests on the parties to the communication.  Failure to take appropriate safeguards will not require the exclusion of evidence derived from confidential breech.  Suburban Sew ‘N Sweep v. Swiss Bernia (1981) [πs went through Δs dumpster and collected letters to attorneys and used those letters as basis for discovery requests.]
B. LIMITS

1. Compulsory Process Clause

2. Disclosure to third party

(a) Limited by reasonable expectation of privacy (if someone eavesdrops privilege is protected)

3. Client Identity

(a) The identity of a client is not protected by privilege except where (1) the identity is sought during an investigation of the matter for which the attorney was retained; (2) disclosure would effectively result in the disclosure of otherwise protected communication.  In re Grand Jury Investigation 83-2-35 (Durant) (1983) [grand jury subpoena to disclose name of client who had written a check that was drawn on an account with stolen funds]
4. Crime/Fraud Exception

(a) A client’s discussion of plan to commit future illegal acts is not protected.

(b) Even where future plans have already been committed or were intended to conceal past criminal acts.  State v. Phelps (1978) [former attorney testified about client’s intent to commit perjury]
5. Hiding Evidence

6. Duration—extends past client’s death and passes to agents
C. WAIVER

1. The use of protected documents to refresh a witness’ memory prior to testifying constitutes a waiver of the protection.  James Julian v. Raytheon (1982)
D. WORK PRODUCT DOCTRINE
1. Privilege can be overcome upon a showing of necessity and inability to procure the information elsewhere (substantial need and undue burden are not enough). Upjohn v. United States (1981)
E. CONSTITUTIONAL ISSUES

1. 5th Amendment Privilege
(a) Fisher v. United States (1976):  Fisher’s documents compiled by his accountant were transferred to his attorney and the government sought to compel the production of those documents; The Court asserts the CONTENT of the documents is not protected because it is voluntarily produced but the actual ACT OF PRODUCTION can be seen as testimonial;  lawyer could invoke the privilege not because of his own privilege (5th amend) but because attorney client privilege allows him to invoke his client’s 5th amendment privilege (lawyer can invoke any right the client could invoke if the documents were in his possession); but here the Δ cannot assert 5th amendment right because he didn’t prepare the dox so the act of production doesn’t testify to its authenticity
(b) United States v. Hubbell (2000): Suspect was compelled to produce 13,120 pages of documents and he was granted immunity but then prosecuted in relation to that information; the constitutional privilege applied to the testimonial aspect of a response to a subpoena, seeking discovery of the sources of potentially incriminating evidence and Δ act of production had a testimonial aspect that entitled him to assert his self-incrimination privilege. Since govt did not show any prior knowledge of the documents Δ produced those documents could not have provided the basis for respondent’s indictment; must have some specific prior knowledge in order for its prosecution to be wholly independent of the Δ’s testimony
2. Compulsory Process—6th Amendment includes right to offer testimony of a witness and compel attendance, right to present a defense

3. Due Process—5th Amendment
4. Exclusionary Rule—there is no corollary exclusionary rule for evidence obtained in violation of the attorney-client privilege 

XI. AUTHENTICATION & BEST EVIDENCE RULE
A. FRE 1001—BEST EVIDENCE RULE

1. Purpose—to avoid the danger of transcription errors in copies or erroneous descriptions from memory where the exact words of the writing are critical to a trier of fact’s decision.

2. Writings

(a) BER applies only to the proof of the contents of a writing by means of the writing itself.
(b) Where the object is both a chattel and a writing  the trial judge has discretion to treat it as either one.  United States v. Duffy (1972) [testimony as to inscription on shirt in the absence of the actual shirt does not violate BER]
(c) Includes contents of photographs

3. Duplicates—copy produced from the original by a reliable copying process (not hand copying)
(a) Under FRE 1003 duplicates can be excluded if there is a genuine question of authenticity

(b) Under FRE 1008 the jury should decide questions of fact about an admitted piece of evidence (under 104(b) is there sufficient evidence to justify a finding of the proposed conclusion)

B. EXCEPTIONS TO BEST EVIDENCE RULE
1. Meyers v. United States (1948) 

2. If an original writing is unavailable, proponent must introduce evidence that he is not seriously at fault for its disappearance and that a reasonable, diligent search has been made without success before secondary evidence of its contents may be admitted.  Sylvania Electric v. Flanagan (1965) [attempt to introduce evidence about the contents of two missing invoices in trucking dispute]
C. FRE 901(a)—AUTHENTICATION

1. General Rule

(a) Proponent of evidence must authenticate that evidence as a condition of its admission (“laying the foundation”).

(b) Burden is satisfied when a prima facie case is made that the evidence is what it purports to be. United States v. Johnson (1980) [victim testified that he was “pretty sure” the ax entered in to evidence was the one the Δ used to attack him]( sufficiently authenticated.

2. Tangible Objects
(a) A missing link in the chain of custody does not prevent the admission of real evidence as long as the party offering the evidence can show that the evidence is what it purports to be and has not been altered in any way.  The proponent need only convince the court that it is improbable that the evidence has been tampered with.  United States v. Howard-Arias (1982)
3. Writings
(a) A finding that a writing is what it is claimed to be may be supported by circumstantial evidence (appearance, contents, substance, etc.)  United States v. Bagaric (1983) [letter referencing nicknames, associates, etc. provides strong circumstantial evidence that the letter was sent to Δ2 by Δ1]
4. Telephone conversations—FRE 901(b)(6)
(a) Testimony that a caller identified himself as “X” is not independently sufficient to authenticate that the caller was in fact “X”.  United States v. Pool (1981) [phone conversation admitted in to evidence and authenticated only by agent’s testimony that speaker identified himself by name]
5. Self-Authenticating Documents

6. Real Evidence—tangible evidence that is historically connected to the case

(a) FRE 901(b)(4)—readily identifiable objects

7. Demonstrative evidence—anything which appeals to the juror’s senses
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