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PROPERTY
RECOGNITION AND ALLOCATION OF PROPERTY RIGHTS

I. THEORIES OF EFFICIENT ALLOCATION

A. Colorado v. New Mexico (1982): equitable apportionment balances the benefits and the burdens; efficient use gives superior title to first in time. [waterway between states was being depleted by upstream user]
B. Demsetz, Toward a Theory of Property Rights

C. Ostrom, Governing the Commons

II. LABOR THEORY

A. John Locke, Second Treatise on Govt (1690): 

i. God gave the world to all man in common to be used for the best advantage of life and convenience; this requires that land is appropriated from the common for beneficial use

ii. Every man has an exclusive property in his own person and the fruits of his labor; whatever a man removes out of the state of nature and joins with his labor is thereby his property; this fusion of labor with property occurs at the first instance of labor (i.e., gathering the acorns) and does not require the consent of the common under whom the property was previously held (justification for taking land from NAs)
iii. Acquisition is not without limits; one may only fix a property in so much as he is able to use for advantage before it spoils and beyond that is not his and belongs to those who can use it for advantage. 

B. Haslem v. Lockwood (1871):  the first party to occupy abandoned property and improve it with his labor has the legal right to that property [π shoveled manure to side of road and left overnight before collecting, Δ came and carted manure away]

III. ACQUISITION (FIRST IN TIME)
A. Acquisition by Discovery/ Conquest
	Johnson v. M’Intosh (1823): Title given to first “civilized” occupiers of land based on “first in time” principle; discovery vests title; justified by Locke (nomadic Indians didn’t blend labor with land) and English tradition; right of occupancy is granted to conquered people, but not right of title to dispose of land [conflict between two people with title to land, one from govt land grant the other purchased from Indians; held, Indians did not have title and therefore could not covey it]


B. Acquisition by Capture: You must have actual possession, or else constructive possession by inflicting a mortal wound; pursuit does not vest title.  Pierson v. Post (1805) [one hunter was pursuing the fox when another hunter shot it; hunter who shot the fox had possession]
i. “mortal wound” approach: (1) is objectively likely to deprive the fox of his natural liberty; (2) shows a subjective “manifest intention” to seize the animal (i.e., not just for the enjoyment of the chase)

ii. “socially useful enterprise”—majority accepts that killing foxes is a socially useful enterprise; dissent elaborates that it protects activities of chicken farmers (wants to protect pursuit as possession to encourage more hunting; intruder should not gain from labor of first person)
iii. Other reasoning:  keeps the peace, decreases litigation (the end of the hunt is an objective measure whereas the beginning is subjective), clear and easy to administer

C. Title to a wild animal is acquired by constructive possession in accordance with custom.  Ghen v. Rich (1881) [the whaler who lanced the whale vested best title over the person who found the whale on the beach where custom dictated that whalers marked their spears to indicate ownership]
i. Custom recognized as basis for property right when: (1) its application is limited to those working in the industry (2) custom is recognized by whole industry (3) requires of the first taker the only possible act of appropriation (4) necessary to survival of industry (5) and works well in practice

ii. Custom is bad when: (1) formulated for the benefit of the industry but not society as a whole (2) may be dangerous to those employed in the industry (3) wasteful of a resource (i.e., the whales that floated out to sea and weren’t recovered)
POST-INDUSTRIAL PROPERTY

I. THE CORPORATE FORM

	United States v. East Carroll Correctional Systems (1998): Shareholders in the corporation want their property interest protected in the assets of the corporation; held, property of the corporation does not belong to shareholders, only interest in the stock.


A. Bromine’s Hypothesis—explains as an economic matter why we don’t see stockholders as directly owning property of company; aggregate the capital to promote productivity which is done more quickly when the people who offer the capital aren’t seen as having a direct stake in the assets
B. Manning, “The Shareholder’s Appraisal Remedy” (1962): 
II. PROPERTY IN INFORMATION

	Nash v. CBS (1990): Television series used Nash’s ideas about John Dillinger surviving and living into old age; Nash sued for copyright violation,  Held, copyright does not give protection to an idea, only the expression of the idea.  Nash’s ideas were grounded in historical fact which cannot be the subject of copyright.  Copyrights are violated where the expressions used were so qualitatively important that the original author’s market would be diminished by the appropriation.


i. Copyright does not give protection to a process, only the form in which the process is communicated.  Baker v. Selden (1879):  Methods of art or science are the common property of the world and an author may express or explain them in his own way; where the form is the essence (designs or illustrations) the material itself can be properly copyrighted, but not the explanation of the art. [bookkeeping methods in a book were reproduced]
ii. Software commands are uncopyrightable “methods of operation.”  Lotus v. Borland (1994): 
B. Property from the Commons: there is no tragedy of the commons in intellectual property because everyone can use information without damaging the use of another (non-rivalrous & non-excludable without legally created rights).  Baird, Common Law IP and the Legacy of INS v AP (1983)  So how do we justify property in information? 

i. To get the value of the labor—INS v. Associated Press (1918): although the news is common property, the news put out by AP is blended with their labor and is sold as a good for money (creates quasi-property); the test is not the right of INS against the public but as against AP as their competitor in the sale of the good.

ii. To encourage people to create—

1. Cheney Bros. v. Doris Silk Corp. (1930): “In the absence of some recognized right at common law or under statute, a man’s property is limited to the chattels which embody his invention.  Other may imitate these at their pleasure.” [imitation of designs on clothing]
2. Smith v. Chanel (1968): imitation breeds competition which properly adjusts the price society must pay for a given commodity; the expenditure of money to create demand does not create a legally protected interest in the public’s desire for the product. [imitation of scent advertised as equivalent of Chanel no. 5]

C. Information as a Good

i. The Trademark Cases (1879): Congress doesn’t have the power under copyright and patents to protect trademarks; that may be a Commerce Clause issue

ii. Boston Professional Hockey Assoc. v. Dallas Cap & Emblem (1975):   substantial duplication without π’s consent used in connection with the sale of goods that is likely to cause mistake, confusion or deception; represents movement from protection of customers from inferior products to protection of property rights in economically viable items (trademark as sales good)
iii. DuPont v. Christopher (1970): wrongful appropriation of a trade secret; reasonable precautions to maintain secret; labor gives property interest (competitors could labor and get same result and then it’s not wrong)
III. PROPERTY IN VIRTUAL SPACE

A. Establishing virtual property

i. A domain name which uses a distinctive/ famous mark may be a protected property interest of the owner of the mark.  Virtual Works v. Volkwagen of America (2001)

B. Trespassing on virtual property

i. Cybersquatting— Under ACPA person is liable to owner of a protected mark if (1) bad faith intent to profit (2) registers domain name that is (a) identical or confusingly similar to a distinctive mark (b) dilutive of a famous mark

ii. Web Crawling—
	eBay Inc v. Bidder’s Edge (2000): It is fundamental to property ownership to have the right to exclude others; BE’s use is unauthorized because it exceeds the scope of eBay’s consent; the trespasser to chattels is liable for intentional interference with personal property which causes an injury and here the court finds the diminished capacity of eBay to use its property for its own purposes constitutes such damage. [BE was using a robot device to scan eBay for auctions; eBay requested that they stop and when they didn’t eBay requested preliminary injunction against trespass pending trial]


IV. PROPERTY IN ONESELF

A. Property in One’s Persona

i. “Marketable celebrity identity value”—Midler v. Ford Motor Company (1988): there is a common law property right to attributes of one’s identity the appropriation of which is a tort; damage is established by the dilution of the market value of identity [Midler’s voice was replicated on commercial]
ii. Appropriation of personality attributes, lacking individual market value, does not state a claim for relief.  Dwyer v. American Express Co. (1995) [credit card company sold lists compiling spending habits of customers; claim for appropriation of name or likeness]  

B. Property in One’s Person

i. Human body parts are not property such that they may be converted; labor theory in that the value came from the research.  Moore v. Regents of the U. of Cal (1990)  
1. Dissent: you can recognize the property right but limit the bundle (say it’s not alienable)
ii. York v. Jones (1989): court recognizes property interest in pre-zygote (contractually established); clinic has bailment only and must return property
TRANSFER OF PROPERTY RIGHTS

	Types of Remedies for Property
Personal
   Real
REPLEVIN

EJECTMENT

TROVER

TRESPASS

              Injunction

                                      Damages




I. INVOLUNTARY TRANSFER

A. Law of Finders—object is to return as many lost items to their rightful owner
i. LOST PROPERTY— finder of lost property has greater rights to the found property than the whole world except the rightful owner, a prior rightful possessor, or a person holding for such person.  
1. Armory v. Delamirie (KB 1722) [chimney sweep found a piece of jewelry and brought it to a goldsmith who refused to return it; action in trover for value of stone; court held for sweep as having right against all but rightful owner]
2. Hannah v. Peel (KB 1945): lost items on top of the land are not connected to the land; a landowner must possess the land in order to possess the items connected to the land; finder has superior to title to all except the true owner of the broach.
a. Bridges v. Hawksworth: found money on the floor of the store; the store owner was never in possession and the lost item was not connected to the land, so the finder has title
b. Staffordshire Water v. Sharman: lost rings were connected to the land (in the pool) and the pool cleaner was acting as the agent; lost items in agent relationship go to employer
c. Elwes v. Briggs: things that are under the land are connected to the land and are possessed by the landowner (constructive possession of things under the land)
ii. MISLAID PROPERTY— property the true owner intentionally placed and left with the intention of returning for belongs to the owner of the premises.  McAvoy v. Medina (1866):  the property owner has title superior to all except true owner; holding in bailment for true owner. [mislaid wallet in barber shop]
iii. ABANDONED PROPERTY— property the true owner intentionally and voluntarily relinquished with intent to no longer own and without transferring ownership to another person belongs to the finder
1. Benjamin v. Lidner Aviation (1995): money found in the wing of an airplane was mislaid because it was too much money to have been abandoned; goes to the owner of the airplace
2. In re Seizure of $80,000 (2000): money found in gas tank was abandoned because the car was impounded from drug dealers; money goes to owner of car because mechanics who found it were agents

iv. TREASURE TROVE— currency intentionally concealed with indications that it has been so long concealed that the true owner is dead; belongs to the finder
B. Adverse Possession—theory articles
i. Policy: (1) punish people who fail to use/ supervise their land (2) reward those who make most efficient use of land

ii. Standard: possession that is actual, open, notorious, exclusive, adverse or hostile (some courts), continuous, under a claim of right, for the statutory period
iii. Claim of Title:

1. Van Valkenburgh v. Lutz (1952):  title by adverse possession must be actual possession under claim of title and either enclosed or sufficiently improved; held, the land was only partly posses, no claim of title (because in previous case π admitted land was not his) and the land was not improved by the small shack.
2. Mannillo v. Gorski (1969): adverse possession requires that the true owner have actual or constructive notice of the encroachment so that the possession is open and notorious; intentional hostility is not a requirement (perverse incentives). [neighbor encroached 15 inches on neighbor’s land]

3. O’Keefe v. Snyder (1980): statutory period begins to toll at the point the owner of stolen chattel makes diligent efforts to locate and recover the lost chattel and discovers against whom she has a claim (she has burden to prove she’s been looking); a true owner who is not at fault in failing to recover property should not be divested of title

4. Under claim of title you get only the part of the land that you are using.

	The hostility requirement:




iv. Color of Title:  if you are conveyed a defective deed and you hold the property believing the deed to be valid for the statutory period (which is often less than that for claim of title) then you have perfect title to the whole property conveyed by the deed, regardless of the part you are using.
II. VOLUNTARY TRANSFER

A. Purchase

B. Bailment

C. Gift

i. Gifts Causa Mortis: (1) intent (2) delivery (3) witness
1. Newman v. Bost (1898): symbolic delivery is not sufficient; constructive delivery will suffice only where actual delivery is impractical; there is no clear intent to deliver the contents of furniture when the furniture itself has value [gave key to desk to mistress and she wants the life insurance policy inside]

a. Intent is a question of fact; Delivery is a question of law—appellate court can only review question of law

2. Thomas v. Lewis: key to a lockbox gave items inside because the purpose of the lockbox is to hold the items and nothing else 
ii. Inter vivos gift: (1) intent (2) delivery (3) acceptance

1. Gruen v. Gruen (1986): intent established through letter; delivery is not necessary until the interests vests at his father’s death (father maintained life interest); delivery here is symbolic; acceptance is implied because the item is valuable [father wrote son letter saying that he wanted to give his son a painting for his birthday but hold on to it until he died; held, this creates a life interest in father and remainder is future interest in son]
D. Bequest
INTERESTS IN REAL PROPERTY
I. PRESENT INTERESTS:  (1) creation (2) characteristics (3) future interests
A. Freehold Estates

i. Fee simple absolute

1. "to A" or "to A and his heirs" (to heirs is no longer necessary) 

2. absolute ownership of potentially infinite duration, freely devisable, freely descendible, freely alienable

3. no future interest (living person only has heirs apparent)

	White v. Brown (1977): will said “I leave her my house to live in and not to be sold.”  Held, the court has a strong presumption in favor of the free alienability of property and so a fee simple absolute will be construed in the transfer of property rights (transferor intends to transfer all property interest to transferee) unless there is a clear indication to the contrary.  The attempted absolute restraint on alienation is void.


	POLICY: free alienability

· Arguments against restraint on free alienability

· Make property unavailable for its most economically valuable use

· Perpetuate concentration of wealth by not allowing owner to sell land and invest money

· Disincentive for improvement on land

· Creditors are less likely to loan against land if they cannot take absolute title

· Standard of Review:

· Enforce if it is reasonable (weighing utility of restraint against injurious consequences)

· Total restraints are presumptively void unless there is strong public policy justification

· Types of Restraints

· Disabling Restraint: withholds from grantee option of transferring interest; complete restriction on alienation; attempted transfer is void

· Absolute—always void (to A but never to be sold)

· Limited Class—can be enforced so long as it is reasonable under the circumstances, i.e., not arbitrary and capricious (to A but never to be sold to B)

· Forfeiture Restraint: if the grantee attempts to transfer his interest it is forfeited to another person (to A but he tries to sell it then to B)

· It would be possible to buy the future so A has fee simple 
· Restatement—partial restraint can be valid if it’s reasonable under the circumstances
· Promissory Restraint: grantee promised not to transfer his interest; permissible because holder could bargain with grantor to let him sell; damages or injunction (considered separate contract from conveyance of land)


ii. Fee tail
1. "to A and the heirs of his body" 
2. has been virtually abolished - historically would pass to lineal blood descendants no matter what (mission was to keep land in the family) - today attempted creation of fee tail creates a fee simple absolute 

3. Was there an accompanying future interest when the fee tail was recognized?

a. In O it would be called a reversion (future interest held by creator)

b. In third party would be a remainder (future interest in 3rd party)—i.e., to A and the heirs of his body and then to B and his heirs (B has remainder)

iii. Life Estate 

1. to A for life

a. Life Estate pur autre vie—a life estate measured by a life other than the grantee’s; to A for the life of B

b. Can transfer interest but measure of life estate remains the life of the original grantee

2. must be measure in explicit lifetime terms, never in terms of years; linked to doctrine of waste:

a. The life tenant is entitled to all ordinary uses and profits from the land

b. The life tenant must not commit waste (must not do anything to harm the future interest holders)

i. Voluntary/ affirmative waste—this is actual, overt conduct that causes a decrease in value (destruction)

ii. Permissive waste—when land is allowed to fall into disrepair or the life tenant fails to reasonably protect the land (neglect of maintenance)—the tenant should maintain the premises in reasonably good repair

iii. Ameliorative waste—the life tenant must not engage in acts that will enhance the property’s value unless all of the future interest holders are known and consent

3. if held by O it is called a reversion; if held by a third party it is called a remainder
	Baker v. Weedon (1972): Weedon left life estate to his wife and vested remainder to his grandchildren (alternate contingent vested remainder subject to open).  Wife wanted to sell land and grandchildren wanted to wait for property value to increase.  Held, freehold tenant has duty not to commit waste during tenancy.  Cannot transfer a fee simple in a life estate without consent of remaindermen.  Sale of the land at reduced value would be waste and court may only order sale if it is in best interest of all parties.


B. Defeasible Fee Simple Estates: owner can be divested of interest in land
i. Fee simple determinable

1. to A so long as, to A during, to A until (grantor must use clear durational language)

2. Divisible (leave in will), decendible (to heirs if you die intestate) and alienable (sell or give away)—but it will always be subject to the condition

3. Possibility of reverter exists in O (grantor) 
a. If the stated condition is violated, forfeiture is automatic
b. Statute of limitations for adverse possession begins when conditions occurs

ii. Fee Simple subject to Condition Subsequent

1. to A but if X event occurs grantor reserves the right to reenter and retake; (must use clear durational language; grantor must carve out the right to reenter)
2. Divisible, decendible, alienable—but always subject to the condition

a. This estate is not automatically terminated but it can be cut short at the grantor’s option if the stated condition occurs 

3. Right of entry exists in O if the condition is violated
a. If O fails to exercise right of entry, the grantee may acquire fee simple absolute by adverse possession or abandonment (statute of limitations begins when O tries to re-enter and is rebuffed)
	Marenholtz v. County Board of School Trustees (1981): land conveyed to school “to be used for school purposes only.” When the land was used for storage, π sued for reversionary interest.  Held, this language created a fee simple determinable; possibility of reverter and right of entry cannot be transferred by inter vivos conveyance (remanded for factual determination of whether storage qualified as school purposes)


iii. Fee Simple Subject to Executory Limitation

1. to A but if X event occurs then to B; A has fee simple subject to B’s executory limitation

2. Just like fee simple determinable only now if the condition is broken the estate is automatically forfeited in favor of someone other than the grantor

3. Shifting/ springing executory interest (careful!! Most will violate RAP)
II. FUTURE INTERESTS
A. Capable of Creation in O the grantor

i. Possibility of Reverter—accompanies only the fee simple determinable

1. Ex.: A gives to B so long as X is never done on the premises.  B has a fee simple determinable.  A has a possibility of reverter.

ii. Right of Entry—power of termination accompanies the fee simple subject to condition subsequent

1. Ex.: A gives to B but if X is ever done on premises then A can re-enter and re-take.

iii. Reversion—future interest that arises in O who transfers less than his full interest other than a defeasible fee; leftover is called a reversion.

1. Follows the natural termination of the preceding estate

2. Reversion is alienable

B. Future Interests in Transferees 
i. Remainders
	· What is a remainder?—a future interest created in a grantee that becomes possessory at the natural conclusion of a preceding life estate or term of years.

· Remainder always follows a preceding estate of known, fixed duration. (usually a life estate or term of years)

· Remainders never follow a defeasible fee 


1. Vested Remainder—created in an ascertained person and not subject to any condition precedent (certain to become possessory)
a. Indefeasibly vested remainder—holder is certain to acquire an estate in the future with no conditions attached

i. Ex. to A for life, remainder to B.  A has a life estate.  B has an indefeasibly vested remainder. (no strings attached to B’s taking)
b. Vested remainder subject to complete defeasance (total divestment)—remainder exists and is not subject to any condition precedent or prerequisite however his right to possession could be cut short because of a condition subsequent
i. Ex. O conveys to A for life, remainder to B, provided however that if B dies under the age of 25, to C.  A is alive and B is 20.  A has a life estate.  B has a vested remainder subject to complete defeasance because of the condition subsequent.  C has a shifting executory interest. O has a reversion (if neither C nor C’s heirs exist if and when the condition subsequent is breached).  If B is under 25 at the time of A’s death, B still takes. But B must live to the age of 25 for his estate to retain his interest.

c. Vested remainder subject to open—remainder is vested in a group of takers at least one of whom is qualified to take possession, however each class member’s share is subject to partial diminution because additional takers not yet ascertained can still qualify as class members.

i. Ex. to A for life and then to B’s children. A is alive and B has two children, C and D.  C and D have vested remainders subject to open because their share could be decreased if B has another child.

ii. A class is either open or closed.

1. Open if it is possible for others to enter

2. Closed if its maximum membership has been set—

iii. Rule of convenience: class closes whenever any member can demand possession (the example the class closes at B’s death, under rule of convenience it closes at A’s death because C and D can demand possession)

iv. Womb rule:  Child of B in the womb at A’s death will get to share with C and D

2. Contingent Remainder—created in an unborn/ unascertained person or is subject a condition precedent or both 

a. Condition precedent if it is a prerequisite to taking

i. Ex.: to A for life and, if B has reached the age of 21, to B.  B has a contingent remainder

ii. Ex:  O conveys to A for life and then on A’s death to A’s heirs.  A has a life estate. A’s heirs have contingent remainder.  O has a reversion.

b. Rule of destructibility: at common law a contingent remainder was destroyed if it was still contingent at the time the preceding estate ended.

i. Ex.: to A for life and if B has reached the age of 21 to B.  A dies.  B is only 19.  At common law B’s contingent remainder would be destroyed.  O or O’s heirs would take in fee simple absolute.  
ii. Today the destructibility rule has been abolished.  If B is still under 21 when A dies, O or O’s heirs take subject to B’s springing executory interest.

c. Doctrine of Worthier Title: when O (who is alive) tries to create a future interest in his own heirs.

i. if the doctrine of worthier title did not apply, you would conclude that A has a life estate and O’s heirs have a contingent remainder (subject to B’s springing exec. interest), because of the doctrine, the contingent remainder in O’s heirs is void and becomes a reversion to O
ii. Policy: Reversion can be transferred while remainders and executory interests cannot so this rule is in the interest of alienability (yet largely abolished in the US)

ii. Executory Interests—future interest created in a transferee which is not a remainder and which takes effect by either cutting short some interest in another person (shifting) or in the grantor or his heirs (springing)

1. Shifting executory interest—always follows a defeasible fee and cuts short someone other than the grantor

a. Ex. to A and his heirs but if B comes back from Canada next year then to B and his heirs.  A has a fee simple subject to B’s shifting executory interest.  B has a shifting executory interest.

i. Why doesn’t B have a remainder?—because remainders never follow defeasible fees

ii. Does this conveyance violate the rule against perpetuities?—no because of the one year limit on B’s power

b. Ex. to A, but if A uses the land for non-residential purposes at any time during the next twenty years, then to B.  B has a shifting executory interest.  A has a fee simple subject to B’s shifting executory interest.

i. Does this violate the RAP?—no because of the 20 year limit on B’s potential power

2. Springing executory interest—cuts short O the grantor

a. Ex. to A if and when he marries. A is unmarried.  A has a springing executory interest, O has a fee simple subject to A’s springing executory interest.  A has the power to divest the grantor if she gets married.

i. Does this conveyance violate the rule against perpetuities?—no because we will know by the end of As life whether the condition is met or not.

b. Ex to A if and when he becomes a lawyer.  A has a springing executory interest.

i. Does this conveyance violate the rule against perpetuities?—no because we will know by the end of As life whether the condition is met or not.

C. Rule Against Perpetuities—certain kinds of future interests are void if there is any possibility however remote that the given interest may vest more than 21 years after the death of a measuring life.

i. Determine which future interest have been created by your conveyance—
1. RAP potentially applies only to…
a. Contingent remainders

b. Executory interests
c. Certain vested remainders subject to open (to A until WWIII and then to all of the victims families) 
2. RAP does not apply to any vested interest
a. any future interest created in O the grantor (deemed to have vested as soon as they arise)
i. Possibility of reverter

ii. Right of entry

iii. Reversion

b. indefeasibly vested remainders 
c. vested remainders subject to complete defeasance (to A for life, to B for use as school purposes)
ii. Identify the conditions precedent to the vesting of the suspect future interest—what has to happen for future interest holders to take?

iii. Find a measuring life—look for a person alive at the date of the conveyance and ask whether that person’s life or death is relevant to the condition’s occurrence
iv. Will we know with certainty within 21 years of the death of our measuring life whether or not our future interest holder can or cannot take?

1. If yes then the conveyance is good

2. If not then the future interest is void (but the rest of the conveyance is valid and the future interest becomes a reversion to O or his heirs)
v. Modifying the Rule Against Perpetuities

1. Wait and See Doctrine:  the validity of any suspect future interest is determined on the basis of the facts as they now exist at the conclusion of our measuring life. Removes the what if?

2. USRAP: Uniform Statutory Rule Against Perpetuities—codifies the common law RAP and in addition provides for an alternative 90 year vesting period (instead of measuring life + 21 years)  more bright line

3. Cy pres—“as near as possible”; if a given disposition violates the RAP a Court may reform it in a way that most closely matches grantor’s intent while still complying with the RAP.

a. Both reform efforts reduce any offensive age contingency to 21 years

	The Symphony Space, Inc. v. Pergola Properties (1996):  Symphony purchase a building in 1978 with a lease-back provision and repurchase option extending to 2003; Seller assigned interest to another party who wanted to exercise buy-back in 1981; Symphony filed declaratory judgment action arguing that buy-back option was void under Rule Against Perpetuities.  Held, RAP applies to commercial interests; buy back option if a future interest that may vest more than 21 years after the creation of the option; the provision discourages improvement of the land renders it practically inalienable; these are the exact things the RAP seeks to prevent. 
· Right of First Refusal and Option Appurtenant to Lease do not violate RAP


III. CONCURRENT INTERESTS

A. Tenancy in Common: two or more owned with no right of survivorship
i. Characteristics:

1. Each co-tenant owns an individual part and each has a right to possess and enjoy the whole

2. Each interest is descendible, divisible and alienable (no survivorship rights between tenants in common)
3. Presumption favors the tenancy in common

i. Benefits & Burden: 

	Spiller v. Mackereth (1976): Cotenant used building as a warehouse and other cotenant demanded rent.  Held, cotenant holds title to the whole property and absent ouster a cotenant in exclusive possession is not liable to the others for rent.  Ouster only occurs when a cotenant denies another cotenant use and enjoyment of the land. (efficient use of land)


1. Adverse possession:  unless he has ousted the cotenant,  a cotenant in exclusive possession for the statutory adverse possession period cannot acquire title to the exclusion of the others. (element of hostility for adverse possession is missing without ouster)

2. Improvements: during the life of the cotenancy there is no right to contribution for improvements, however at partition the improver gets a credit equal to any increase in property value caused by the improvement and also bears full liability for any decrease in value caused by the efforts

3. Waste: a cotenant must not commit waste; a cotenant can bring an action for waste during the life of the cotenancy

ii. Severance: 

1. Partition in Kind: a tenant in common has a right to bring an action in partition; land is divided by contribution

2. Partition by sale: assets divided by interest

	Delfino v. Vealencis (1980):  πs were tenants in common with Δ who operated a garbage dump on the land.  Πs wanted to develop housing and wanted Δ to stop hauling garbage.  Πs sought partition by sale and assets divided by interest.  Held, a partition by sale will only be ordered if physical partition is impracticable or inequitable and where both parties’ interests are promoted by the sale.


B. Joint Tenancy: two or more owned with the right of survivorship
i. Creation: must have the four unities; and clearly express the right of survivorship

1. take their interests at the same time
2. by the same title (instrument)

3. with identical equal interests
4. identical rights to possess the whole

ii. Characteristics:

1. The right of survivorship—when one joint tenant dies his share passes automatically to the surviving joint tenants

2. A joint tenant’s interest is alienable (transferable during lifetime) but is not however divisible or descendible (because of the right of survivorship)

3. Allows the holders to avoid probate (makes it difficult to create joint tenancy because the court doesn’t like to circumvent probate system)

a. proverbial straw man approach—A conveys Blackacre to a “straw” and the straw conveys back to A and B as joint tenants with the right of survivorship

iii. Severance:
1. Unilateral Sale—a joint tenant can sell or transfer her interest during her lifetime even secretly without the other’s knowledge or consent; one joint tenant’s sale severs the joint tenancy as to the seller’s interest because it disrupts the four unities and makes the buyer into a tenant in common; to the extent that you have more than two joint tenants in the first place, the joint tenancy remains in place between the non-transferring joint tenants

2. Partition—

a. voluntary agreement—allowable/ peaceful way to end the relationship

b. partition in kind—judicial action for physical division if in the best interest of all (used for land property); divided equally
c. forced sale—judicial action if in the best interest of all; sale proceeds divided proportionally (used more for buildings that don’t lend themselves to physical division)

3. Mortgage/ Lien—

a. “Title states”: hold that a mortgage against a joint tenant’s interest in property is a conveyance which severs the joint tenancy (creates tenancy in common) and makes only that portion of the joint tenancy subject to creditor.

b. “Lien states”: a mortgage against a joint tenant’s interest in property severs the tenancy as to only the mortgage when the mortgage is foreclosed; if the joint tenant in debt dies before the mortgage forecloses, the right of survivorship attaches and the property belongs 100% to the surviving joint tenant.

C. Tenancy by the Entirity: protected marital interest with the right of survivorship (recognized by 21 states)
i. Creation: four unities plus marriage; only in husband and wife who take as fictitious one person who share the right of survivorship; in those state to recognize it arises presumptively in any conveyance made to H and W unless clearly stated otherwise

	Sawada v. Endo (1977):  husband was in a car accident so he and his wife conveyed their property held in tenancy by the entirety to their sons.  Πs brought suit to set aside conveyance in order to satisfy judgment from accident.  Held, an estate by the entirety is not subject to the creditors of one spouse and neither spouse acting alone can transfer his or her interest in the property.


ii. Characteristics:

1. Highly protected form of co-ownership: 

a. creditor of only one spouse can’t touch the tenancy

b. neither tenant acting alone can defeat the right of survivorship by a unilateral conveyance to a third party

iii. Variations:

1. tenancy in the entirety—each has 100% interest that cannot be touched by creditor of individual spouses

2. transfer or mortgage of a spouse’s undivided fractional interest (50%) without the need for spousal consent

3. either spouse can convey tenancy in entirety without the other’s consent and creditors can attach

iv. Divorce: 
1. Community Property:  all earnings and property bought with earnings during the marriage is community property (strong presumption)

2. Community property is divided upon divorce—
a. “Human Capital”

i. NJ thinks it is demeaning but they have “reimbursement alimony” where they try to get to a fair and effective reimbursesment

ii. NY does count degrees as property because it contributes to the career or career potential of the other party

iii. ALI—maintenance is to include compensation for unrealized return on investment in other spouse’s earning capacity; also includes compensation for loss of higher living standard and loss of earning capacity due to custodial obligations
	In re marriage of Graham (1978): wife paid for husband’s education and supported them while he earned two advanced degrees.  When they got divorced, she wanted his education and earning potential to be declared a marital asset.  Held, an educational degree is not property and is not subject to division upon divorce; it is not inheritable and cannot be assigned, conveyed, transferred, etc.
· But see: Elkus v. Elkus (1991): husband was wife’s singing coach and helped her into fame; her marketable career was found to be marital assets that could be divided


IV. LEASEHOLD INTERESTS

A. Term of Years:
i. Term: any fixed period of time

ii. Notice: notice isn’t required to terminate lease

1. not terminated by death of landlord or tenant
2. can terminate earlier if a state event occurs
B. Periodic Tenancy

i. Term: continues for successive or continuous intervals until one party gives proper notice of termination (to T from month to month, to T from week to week—open ended nature of the leasehold)

ii. Notice: must be given to terminate a periodic tenancy at common law at least equal to the length of the period itself unless otherwise agreed

1. If the tenancy is from year to year or greater, only six months notice is required

2. By private agreement the parties may choose to lengthen or shorten common law notice provisions
3. must terminate on the final day of the period

C. Tenancy at Will: 

i. Term: tenancy for no fixed period of duration; to T for as long as L or T desires

i. Notice: may be terminated by either party at any time however by statute in most states a reasonable demand to vacate the premises is typically required
1. terminated by the death of the landlord or tenant

D. Tenancy at Sufferance

i. Created when T has wrongfully held over past the expiration of the lease (holdover); gives this holdover a property interest in order to permit landlord to recover rent

ii. A landlord can choose to (1) evict (action in ejectment); (2) treat as trespassor (action in trespass); or (3) hold him as tenant.

	Crechale & Polles v. Smith (1974): landlord refused month-to-month tenancy but then cashed check for month following lease end when tenant held over; court held that rejection of extension offer meant tenant was held as trespasser and landlord may not change his mind; If a landlord elects to treat the tenant as a trespasser but fails to pursue the remedy of eviction and accepts checks for rent due, it creates an extension of the lease on a month-to-month basis.


E. Landlord/Tenant Duties:

i. Tenant’s Duties
1. when T is in breach of the duty to pay rent and still in possession of the premises; landlord can:

a. evict and sue for rent owed

b. continue the relationship with the tenant and sue for the rent owed

c. CANNOT engaged in self-help (change locks or forcibly remove T or T’s possessions)—punishable civilly and criminally

	Berg v. Wiley (1978):  landlord was upset with tenant for unauthorized remodeling and had the locks changed on the premises.  Held, unless the tenant has abandoned or surrendered the property a landlord may not engage in self-help to reclaim premises; courts have developed summary eviction procedures to prevent landlords from engaging in self-help.


2. T breaches the duty to pay rent but is out of possession of the premises; landlord can:

a. Surrender; L could choose to treat T’s abandonment as a implicit offer of surrender which L accepts; T gives up the leasehold 

b. Ignore the abandonment and hold T responsible for rent just as if T were still there; only available in minority of states

c. Re-let the premises; hold T liable for any deficiency; majority of courts think L must at least try to re-let (mitigation)

	Sommer v. Kridel (1977):  Δ informed landlord that he would not be fulfilling lease and landlord refused to rent to another tenant and held Δ liable for total rent damages.  Held, a landlord is under a duty to mitigate damages by making reasonable efforts to re-let property wrongfully vacated by a tenant.  Burden of proof is on lessor to show reasonable diligence.  Indicative of move towards contract law in leases; goal is efficient use of land and resources.


ii. Landlord’s Duties

1. Duty to deliver possession:  majority requires that L put T in actual physical possession of the premises, thus if there is a holdover in possession, L will be accountable in damages to the new tenant

	Hannan v. Dusch (1930): tenant found a holdover tenant on the property when his lease was to begin.  Sued landlord for breach of duty to deliver actual possession.  Held, the American Rule only requires that the landlord put the tenant in legal possession and that the tenant can then act to obtain actual possession; it is wrong to hold the landlord liable for the wrongs of another.


2. Implied Covenant of Quiet Enjoyment (both residential and commercial leases): T has a right to quiet use and enjoyment of the premises without interference from L; breach by

a. actual wrongful eviction

b. breach by constructive eviction—

i. Substantial interference attributable to L’s actions or failure to act; chronic problem fundamentally incompatible with T’s use and enjoyment

ii. Notice— T must give L notice of the problem and L must fail to respond meaningfully

iii. T must vacate within a reasonable time after L fails to correct the problem

	Reste Realty Corp v. Cooper (1969):  repeated basement flooding prevented tenant from conducting business on property.  Tenant vacated and landlord sued for balance of lease.  Landlord argues tenant inspected and accepted premises at lease inception.  Held, a tenant is not held to accept defects of which she was not aware and therefore did not waive right to quiet enjoyment; implied covenant of quiet enjoyment is breached when act or failure to act renders premises unsuitable for the purpose for which it was leased; when covenant is breached tenant may terminate lease and vacate.


c. Is L responsible for bothersome conduct of other tenants?—no but there are exceptions:

i. L has a duty not to permit a nuisance on the premises

ii. L must control/ police common areas

3. Implied Warranty of Habitability (only residential leases): standard is that premises must be fit for basic human habitation; bare living requirements must be met, so intrinsic it is non-waivable as repugnant to public policy 

	Hilder v. St. Peter (1984):  π sued for breach of implied warrant of habitability, wants full return of rent even though never vacated.  Held, every residential lease contains an implied warranty of habitability that cannot be waived; once it is breached the tenant must inform the landlord and allow time to remedy; tenant need not vacate and damages are the difference between the value of the premises as warranted and the defective premises. (contract approach as opposed to property/ conveyance-as-is approach)


a. Recourse for violation:

i. Move out and terminate the lease

ii. Repair and deduct; allowable by statute in a growing number of state

iii. Reduce rent or withhold all rent until court determines fair rental value

iv. Remain in possession and pay rent and affirmatively sue for money damages (particularly useful in tight housing markets)

	Chicago Board of Realtors v. City of Chicago (1987):  city enacted ordinance which codified the implied warranty of habitability and clarified tenant rights in the event of landlord breach; realtors contend it violates Const. and is void for vagueness.  Held, the ordinance makes minor re-allocations of rights between tenant and landlord and is reasonably related to a legitimate public goal.

· J. Posner—it is unlikely that this ordinance will have it’s intended effect.  Diminishing landlord’s recourse against nonpaying tenant is a disincentive to improve land.  Favors the middle class because landlords will be less willing to take risk on low income tenant.


b. Doctrine of retaliatory eviction: if T lawfully reports L for housing code violation, L is barred from penalizing T
4. Landlord Negligence:
a. No general duty of care, however responsible for:

i. Latent defects

ii. Common areas

iii. Repairs undertaken
5. Assignment versus Sublease: unless the lease says otherwise the law allows T to transfer his interest

	Kendall v. Ernest Pestana (1985):  π tried to assign his lease interest to a third party but landlord (Δ) refused to allow it.  Held, public policy favors free alienability so a landlord may not withhold consent to assignment arbitrarily; justified refusal for proposed use ill-suited or illegal or requires altering premises; Contract arg.—the parties to the original contract assumed the risk of property values rising or falling, landlord cannot later get more than he bargained for by profiting from an assignment. Good faith and fair dealing = reasonableness


a. Assignment: Transfer of interest in its entirety from T1 to T2— Ernst v. Conditt (1964) [even though used sublet language]
i. L and T2 are in privity of estate meaning that L and T2 are responsible to each other for all promises in the original lease that run with the land

ii. L and T2 are not in privity of contract unless you have been told that T2 expressly assumed the performance of all promises under the original lease

iii. L and T1 are no longer in privity of estate  however they remain in privity of contract so T1 is secondarily liable to L for damages done by T2 to the property (first action is against T2 for privity of estate)

b. Sublease: T has transferred only a portion of the leasehold interest to someone else

i. L and T2 are in neither privity of estate nor privity of contract; T2 is responsible to T1 and visa versa
B. Statutory Regulations:
i. Fair Housing Act (42 USC § 3604)—prohibits discrimination on the basis of race, sex, disability or familial status in the rental of housing

1. Landlord must show legitimate, non-discriminatory reason for refusing to rent

2. Discrimination includes refusal to make reasonable accommodations [42 USC § 3604(f)(2)]

	Soules v. US Dept of Housing & Urban Development (1992):  suit for discrimination based on familial status (mother, grandmother, and one child).  Held, to make out a prima facie case of discrimination the π must show: (1) member of a statutorily protected class (2) qualified to rent unit in question (3) rejected although the housing remained available; the landlord was able to provide legitimate nondiscriminatory reason for refusing to rent (mother’s attitude) and questions about familial status do not per se violate the prohibition on discriminatory statements where there are housing codes that regulate the number of children per bedroom and a noisy tenant may violate nuisance laws.


ii. Rent Control:
	Braschi v. Stahl (1989):  NY City Rent and Eviction Regulations prevented eviction of a resident family member of the deceased tenant of a rent controlled apartment; gay life partner who lived in apartment for 10 years sought to retain apartment after partner’s death.  Held, the statute should be construed based on its purpose which was to prevent uncertainty, hardship and dislocation following the death of a leaseholder; expanding the notion of family to include life partners works to carry out this purpose.


SERVITUDES
	Current interest in land owned by  someone else
· Servient land and dominant parcel

PROS: Reasons for allowing servitudes

· Land use becomes increasingly diversified there is an increased demand for restrictions
· Effectuate parties intent (freedom of contract)

CONS: Reasons we are suspicious of servitudes

· Avoid restraints on alienation

· Avoid restraints on development

· Difficult insuring appropriate notice

· Perceived unfairness of binding parties other than the original promisor and promisee


I. EASEMENTS: the grant of a non-possessory property interest that entitles its holder to some form of use or enjoyment of another’s land
A. Affirmative Easement—the right to go onto and do something on servient land (i.e., privilege to lay utility lines, easement giving holder a right of way across another’s land, shared water rights)—runs with both the dominant and servient land
i. Grant—an easement to endure for more than one year must be in a writing that complies with the formal elements of a deed (deed of easement; grant of a non-possessory property interest)

	Willard v. First Church of Christ (1972):  first deed conveyed property subject to an easement for church parking to run with the land so long as the easement was used for church purposes; second deed did not contain easement; purchaser wants to quiet title against church.  Held, common law rule no longer applies; now an owner may, when granting property to a second party, reserve an easement in a third party; the primary purpose of the court is to carry out the will of the grantor. 


i. Prescription—easement acquired by satisfying the elements of adverse possession

1. Continuous use for the given statutory period

2. Open and notorious use

3. Actual use

4. Hostile use (without servient owner’s permission)

ii. Estoppel— will apply to bar revocation of a license when the licensee has invested substantial money or labor or both in reasonable reliance on the license’s continuation

	Holbrook v. Taylor (1976): π has allowed Δ to use road across his land to access another property where he is building a house; fallout occurs over land rights and π erects a barrier across the road.  Held, an easement can be established by estoppel where a licensee erects a structure or acquires an interest in land similar to an easement by virtue of a license.  Can be established even with property owner’s permission and need not be adverse. (This type of easement is not barred by Statute of Frauds because the improvements themselves are considered evidence of the existence of the easement)


iii. Implication—easement implied from existing use

1. Previous use was apparent

2. Parties expected that the use would survive division because it is reasonably necessary to the dominant land’s use and enjoyment

	Van Sandt v. Royster (1938):  sewer pipes ran across what used to be one plot of land now divided into multiple plots; piped burst on πs property and π sues to enjoin use of pipes on his land.  Held, when one part of a single parcel of land is used to the benefit of another part, it creates a quasi-easement; an implied easement arises where the prior use was or might have been known of by the parties and it is reasonably necessary to the use of the land such that the parties can be assumed to have contemplated its continuance.


iv. Necessity—land locked setting; easement of right of way will be implied of necessity if grantor conveys a portion of his land with no way out except over some part of grantor’s remaining land.

	Othen v. Rosier (1950):  πs plot of land is landlocked by Δs land, although a roadway (that has existed since the plots were one) connects the two; π sues for easement of necessity along the roadway.  Held, easement by implied reservation create when (1) there was unity of ownership (2) easement is a necessity and not a convenience (3) the necessity existed at the time the estates were severed.  At the time of division this roadway was a convenience so no easement by necessity can be implied (and no prescription because not adverse).


B. Negative Easement—entitles its holder to compel the servient owner to refrain from doing something that would otherwise be permissible; 

i. At law can only be created expressly in assigned writing (no natural or automatic right to negative easement);
1. in equity there may be estoppel 

ii. recognized in four categories (light, air, support, water flow)

iii. no vertical privity required for burden to run with the land

C. Scope of Easement:

i. Transferability:
1. Appurtenant—(when it benefits its holder in his physical use or enjoyment of his property; when two parcels of land are involved) passes automatically with the dominant tenement regardless of whether it is mentioned in the conveyance

2. Easement in gross—(gives holder only a personal or commercial gain that is not related to his use and enjoyment of his land; no dominant tenement) not transferable unless it is for commercial purposes
ii. Extension:

	Brown v. Voss (1986):  easement existed between parcel A (servient) and parcel B (dominant); B built house half on B and half on parcel C and started using easement to serve both properties. Held, if an easement benefits a parcel of land, any extension of the easement to another parcel is a misuse of the easement. (damages set at $1 for trespass; injunction not granted because deference to trial court) do we want to talk about the significance of the court sitting in equity?


iii. Termination: writing, abandonment, prescription, estoppel, merger of the dominant and servient estates, conveyance of the servient estate to a bona fide purchaser without notice, end of the necessity

II. LICENSE- mere privilege to enter another’s land for some delineated purpose

A. Not subject to the Statute of Frauds

B. Freely revocable at the will of the licensor unless estoppel applies to bar revocation

i. Oral easement creates a freely revocable license

ii. Estoppel will apply to bar revocation but only when the licensee has invested substantial money or labor or both in reasonable reliance on the license’s continuation
III. THE PROFIT
A. Entitles it’s holder to enter servient land and take from it the soil or some substance of the soil (timber, minerals, oil)

B. Profits share all of the rules of easements

	· Covenant or Equitable Servitude?— Construe based on relief

· if π wants money damages you must construe the promise as a covenant (covenant is legal device which takes its remedies at law); 

· if π wants to enjoin then its an equitable servitude


	Tulk v. Moxhay (KB 1848):  covenant to maintain land as a garden and not build any structure; subsequent purchaser’s deed did not contain the covenant and he asserted right to build even though he knew of the original covenant.  Held, if a covenant is attached to property, no one with notice of that covenant can purchase the property and not be bound by covenant.  A covenant which is not enforceable at law is enforceable as an equitable servitude in equity.
· POLICY:

· Price of land reflects burdens; Δ paid burdened price so he gets burdened land

· If covenants can be rendered null, owners will be more hesitant to sell

· Surrounding land can be burdened by unenforced covenant


IV. EQUITABLE SERVITUDES: covenants with relief in equity; promise that equity will enforce against successors
A. To create an equitable servitude that will bind successors:

i. Writing—generally but not always the original promise was in writing

ii. Intent—the original parties intended the promise to be enforceable by and against assignees

iii. Touch and concern—promise affects the parties as landowners

iv. Notice—the assignees of the burdened land had notice of the promise

v. Privity is NOT required to bind successors

B. Implied Equitable Servitude—recognized in the majority of states; however, a minority of states (MA) will not recognize this doctrine

i. Common Scheme Doctrine:

1. When the sales began, seller had a general scheme of residential development which included the lot in question. (recorded with Recorder of Deeds)
2. B had notice of the promise contained in those prior deeds:

a. Actual—B had literal knowledge of the promises contained in the prior deeds

b. Inquiry—the neighborhood seems to conform to common restrictions; often synonymous with the “lay of the land”

c. Record—form of notice sometimes imputed to buyers on the basis of the publicly recorded documents; some courts think subsequent buyer is on notice of the content of all prior deeds transferred to other by a common grantor; “better” view is that subsequent does not have record notice of prior deeds

	Sanborn v. McLean (1925):  neighborhood of lots all contained covenant in deed to build solely for residential purposes; lot sold to Δ did not contain covenant and Δ started to build a gas station; neighbors sought to enforce covenant.  Held,  a negative servitude can be implied on a lot in the absence of a written instrument if the developer has set up a scheme for residential subdivision and the purchaser is found to have notice of the covenants in the scheme. Δ had both record and inquiry notice.
· Reciprocal negative easement—initial common ownership, situated so as to receive reciprocal benefits, sale of one lots with benefit to retained lots the burden runs to the retained lots of there is notice


C. Remedies for Breach:

i. Injunction

ii. Enforcement of a consensual lien against the property (promise to pay money)
V. COVENANTS: a promise to do or refrain from doing with regard to the land
A. Creation of Covenants: contract limitation regarding the use of land
i. Covenants can be negative (restrictive covenants)—promise to refrain from doing something related to the land

1. History: common law insisted that negative easements be limited to the four categories above; neighbors needed some other device to regulate incompatible land uses

ii. One track is burdened and another is benefited

B. Scope of Covenants: when does a covenant run with the land?
	Neponsit Property Owners’ Assoc v. Emigrant Industrial Savings Bank (1938): covenant on the land requires members of residential community to pay maintenance charges; does this covenant run with the land?  Held, yes.  A covenant touches and concerns the land when it substantially affects the legal rights of the parties to the covenant.  By paying the fees, a land owner acquires an easement to the public spaces so it clearly touches and concerns the land.  Vertical privity—association is a convenient instrument for parties who do have vertical privity


i. When it is capable of binding successors: 

1. Does the burden of A’s promise to B run from A to A1?

a. Writing & Notice—the original promise must have been in writing (satisfy SoF) and the purchaser must have some kind of notice of the covenant
b. Intent—original parties must have intended that the covenant would run

c. Touch and concern the land—the promise must affect the parties’ legal relations as landowners and not simply as members of the community at large

d. Horizontal and vertical privity—both needed for burden to run:

i. Horizontal—nexus between originally promising parties A and B; requires that A and B be in succession of estate (grantor/ grantee, landlord/ tenant, debtor/ creditor, shared some servitude other than the covenant now at issue); very difficult to establish and is the reason many burdens will not run with the land.

ii. Vertical—nexus between A and A1; requires some non-hostile nexus such as contract, devise, or descent; only time vertical privity is absence is if A1 acquired interest through adverse possession

2. Does the benefit of A’s original promise to B run from B to B1?  Does B1 have standing to make this claim?

a. All the same as burden except horizontal privity not required for the benefit to run
	POLICY—“Touch and Concern”

· Courts almost always hold that covenants that restrict use touch and concern the land because such negative covenants substantially affect the value of the land

· Courts are hesitant to enforce affirmative covenants against successors because

· Compelled acts over time require court supervision
· An affirmative obligation (i.e., to pay fees or maintain a property) can be a sizable burden

· Such a covenant with unlimited duration is similar to perpetual rent or other feudal devices
· Restatement doesn’t use “touch and concern”—they prefer policy assessments


A. Terminating covenants: covenant will not be upheld if it is unconstitutional, against public policy or unreasonable (arbitrary or capricious)
i. Changed conditions: high burden of proof
	Western Land Co. v. Truskolaski (1972):  lots in a subdivision were restricted to single-family dwellings; residents sued to enjoin the construction of a shopping center on one of the plots of land.  Held, the residential character of the neighborhood remained of value to the landowners; changed conditions do not invalidate a residential covenant where the character of the subdivision remains residential (isolated deviations do not effect a waiver); a change in zoning will not override a private restrictive covenant, even where economic efficiency would be served by invalidating covenant


1. Restatement (Third) Servitudes § 7.10 adopts the change of conditions doctrine allowing courts to terminate or modify servitudes based on changed circumstances 
2. Statutory revisions: (Massachussetts)
a. when changed conditions reduce materially the need for the restriction or likelihood of accomplishing its original purpose then you can terminate it

b. when the restriction would impede reasonable use of land for the purposes for which it is most suitable it can be terminated

c. alternative to injunction is to allow the violation and pay damages
d. holdout can be required to pay damages to party seeking to build

ii. Holdouts:

	Rick v. West (1962):  lots restricted to residential use and all but one resident agree to release covenant in order to build a hospital; suit to void covenant for changed conditions.  Held, a landowner in a subdivision under a restrictive covenant has the right to insist upon adherence to the covenant even when other owners consent to its release; holdout landowner relied on covenant in purchasing property and expectations should be upheld; enforced unless unconscionable or oppressive  (Restatement § 7.10 applies here as well to give discretion to terminate)


iii. Abandonment:

	Pocono Springs Civic Association v. MacKenzie (1995):  Δ attempt to sell land under covenant to pay association fees and when they can’t sell it they attempt to abandon it.  Held, a covenant running with the land cannot be terminated by abandonment when the owner still holds title in fee simple absolute.  [Restatement § 7.12 now permits court to terminate covenants to pay maintenance fees after a reasonable period of time.]


LAND USE LIMITATIONS
II. RESTRICTIVE COVENANTS: 
A. Enforcing restrictive covenants:

i. Based on household composition: restrictive covenants which limit household composition must be sufficiently unambiguous to be enforced and may be void if they violate the FHA
	Hill v. Community of Damien of Molokai (1996):  Community is a group AIDS home; neighbors sued to enforce restrictive covenant limiting property use to “single family home”.  Held, ambiguous restrictive covenants should be construed in favor of the free use and enjoyment of property and against restrictions; term “family” is ambiguous and so it is construed against restrictions; restrictive covenants violate the FHA when they have a discriminatory intent, effect or constitute a failure to make reasonable accommodations. 


ii. REASONABLE ACCOMODATION:  §3604(f)(3)(B) requires that rules and policies be reasonably altered to accommodate the needs of the handicapped without fundamental alteration or financial/ administrative burden (burden on association after disparate impact has been shown)
iii. Based on race:  restrictive covenants based on race are void under the FHA, but are also constitutional violations of the 14th Amend if they are enforced by state action or state complicity.
	Shelley v. Kraemer (1948): white homeowners sued black purchasers of property for violation of restrictive covenant not to sell to nonwhites; burden would run as an equitable servitude because there was no horizontal privity. Held; although the 14th Amend does not govern private transactions, the enforcement of these restrictive covenants would not be possible without the complicity of the state courts therefore it constitutes unconstitutional state action [now this type of covenant would violate the FHA which does permit discriminatory covenants to be recorded with deeds]


	Evans v. Newton (1966): restrictive covenant in will required park to be used by white people only.  The city couldn’t maintain a segregated park under the 14th Amend so the residuary beneficiaries of the trust demanded that the park return to the estate.  The city resigned and new trustee appointed.  Black citizens claimed 14th Amend violation that they were excluded from the park.  Held, parks are inherently in the public domain; where the state delegates control of public land to private groups they are subject to the same restraints as the state


III. LIMITS ON THE RIGHT TO EXCLUDE
A. Right to Exclude:  right to exclusive enjoyment of property for any purpose which does invade the rights of others is fundamental to property ownership; but this right is hollow if the legal system provides insufficient mean to protect it; held, when nominal damages are awarded for an intentional trespass to land, punitive damages may be awarded; when landowners have confidence in legal system they are less likely to resort to self-help remedies. 
B. Public Trust:  easement may be created across private land in order to ensure access to lands held in the public trust.

i. Tidal waters:  “land covered by tidal waters belonged to the sovereign, but for the common use of all people.”

	Matthews v. Bay Head Improvement Assoc. (1984):  Does the public have a right to pass through privately-owned lands as part of its right to use tidal lands and waters?  Held, yes; without some form of access the right to use the beach would be meaningless; as long as reasonable access to the sea is provided the public interest is satisfied.


ii. Access paths used for long periods of time have been taken for public use and justified under the doctrines of:

1. dedication:  the owner is found to have impliedly donated the property by acquiescing in public use

2. prescription: public can acquire rights under adverse possession principles over statutory period

3. custom: 
C. Employee Rights:  if employees are given the right to live on private land the property owner is held to have waived her right to exclude social services such as doctors and lawyers.  State v. Shack (1971) [property owner had migrant farm laborers living on his property but tried to exclude attorneys and health workers from distributing information to employees about their rights]

i. Contractual relationship between parties may establish whether owner retains right to exclude or transfers right to tenant; however, public policy may grant tenant right to receive visitors regardless of contract terms.

D. Computer Systems:  no trespass in the absence of dispossession unless the communication damaged the recipient’s computer system or impaired its functioning.

i. Intel v. Hamidi (2003): former employee sent emails to former co-employees criticizing the employer.  Because the emails did not breach security barriers or disrupt the employer’s system there was no trespass.
ii. eBay v. Bidder’s Edge (2000): court held that damages could be found in the diminished value of eBay’s computer systems by consuming part of the server capacity with robots.
IV. HOMEOWNER’S ASSOCIATIONS: hybrid private property ownership plus governing system of land use regulation
A. Uniform Common Interest Ownership Act—governing body may enact rules to maintain a community’s character and can raise money through assessments and fines, but must disclose rules to all purchasers
B. Enforceable because the standard of review they are subjected to by courts is quite lenient; most jurisdictions require someone challenging a restriction of which he had notice to show that it is unreasonable (presumption of validity for Association)

i. Ground of invalidity are limited: 

1. Unconstitutional

2. Arbitrary-ness

a. Substantive—lacking relation to property

b. Procedural—not even handed administration
3. Fundamental public policy ground (liberty to choose occupation)

ii. Rules in the deed have a higher presumption of validity than those created by the Board

a. In the deed = not unreasonable

b. Board decision = reasonable

C. Homeowner’s Assocs can control procedures to ensure regulations are upheld; 

i. having a vote makes it more iron clad; 

ii. some jurisdictions subject ad hoc rules to more rigorous standard of review (not clothing amendments in presumption of validity)

D. Business Judgment Rule:  many jurisdictions default to management decision made by the board; requires showing of bad faith rather than mere negligence (another cloak of validity)

	Nahrstedt v. Lakeside Village Condominium Assoc. (1992):  homeowner’s assoc has a covenant in the rules against pets; π has pets and is repeatedly fined for the pets; π sues for declaration that the covenant is invalid as applied to her.  Held, the home is the castle and should not be restricted without cause; the enforceability of a restrictive covenant on the ownership of pets should be tried to determine whether the restriction was reasonable as applied to the particular facts of the challenging homeowner.  


V. NUSIANCE
	Definitions:

Public Nuisance: allows the state in the exercise of its police power to sequester and remove land uses that are injurious to public health and safety

· Historically you must show special injury to have standing to raise a claim on behalf of the public.

Private Nuisance: means under the common law to restrict the power of one owner to injure another; power to subject the neighbor to correlative liability

· Any substantial non-trespassory invasion of another’s interest in the private use an enjoyment of land by any type of liability forming conduct

· Intentional—act for the purpose of causing the nuisance or know it is substantially likely to result and be unreasonable under the circumstances

· Unintentional—conduct that is negligent, reckless or abnormally dangerous 

Nuisance Per Accidens: an otherwise lawful act or structure that becomes a nuisance by virtue of its location or the manner in which it is conducted (“pig in the parlor”)
Nuisance Per Se: an act or structure that is a nuisance at all time


	Morgan v. High Penn Oil (1953): trailer park owner sued for injunction against operator of a nearby oil refinery which produced nauseating fumes. Held, a private nuisance is created where there is (1) substantial interference with the use and enjoyment of the land which is (2) either intentional and unreasonable or unintentional and the result of negligence or abnormally dangerous activity.


A. Elements: requires showing of:

i. harm rises to threshold level of substantial interference with use and enjoyment
1. Courts are split as to whether fear of future harm qualifies (such as toxic waste dump or halfway house)

2. Aesthetic nuisance will generally not qualify as harm unless combined with malicious intent

3.  Lateral & subjacent support—law imposes a duty on landowners to provide lateral support for natural conditions (no right of support for structures); failure to do so gives rise to liability when subsidence occurs or is imminent and runs against excavator
ii. intentional and unreasonable under the circumstances 
1. when a person acts for the purpose of causing nuisance, knows nuisance is a result of his conduct, or reasonably knows that nuisance is substantially likely to result from his conduct.  Morgan v. High Penn 
2. nuisance only protects ordinary use.  Ampitheatres v. Portland Meadows (1948) [drive in theatre sued a musement park for bright lights, held, the problem isn’t unreasonable conduct of Δ it is π’s abnormally sensitive use]
B. Remedies:
i. Injunctive Relief: preference for injunctive relief in nuisance law; in order for nuisance to remain and damages to be granted there must be necessity of others
1. Restatement (2nd) Torts § 826:  tries to balance by injury/utility test; if the injury outweighs the utility we enjoin; if utility outweighs injury we compensate
	Estancias Dallas Corp. v. Schultz (1973): apartment complex used very loud air conditioning unit; neighbor sued for injunction against A/C use on grounds of nuisance.  Court granted injunction against apartment owner as well as interim damages to neighbor.  Estancias appealed arguing that balancing of equities should be in their favor (it would cost them $200,000 to remove and replace).  Held, in granting injunction a court will balance equities by considering potential harm to both parties; an injunction will only be denied (and nuisance permitted to exist) if the necessity of third parties compels an injured party to seek relief in the form of damages.  Considerations: (1) Schultzes were there first (2) Estancias should have known this would create nuisance (3)  there is no public detriment (no housing shortage in Houston) so no necessity of others compelling Schultzes to seek relief in damages


	Spur Industries v. Del Webb Development (1972): Δ owned cattle feed lot and πs residential development grew to the area; π sued for injunction of nuisance.  Held, a lawful activity may become a nuisance per accidens when other people come into the area; if the party requesting the injunction came to the nuisance they may be required to provide compensation for the cost of shutting down/ moving activity; the developer benefited financially from the decision to build in the country, now he must share the burden of relocating the nuisance.


ii. Money Damages

	Boomer v. Atlantic Cement Company (1970):  court found that a cement plant constituted a nuisance to neighbors but denied injunction and granted only monetary damages.  Held, courts can grant payment of damages in order to compensate complaining party for the impairment of property rights caused by nuisance where the cost of damages is smaller than the cost of removing the nuisance; only have a presumption for injunction when it is a public nuisance, not private.  Δ is essentially purchasing a servitude on neighbor’s land.  Dissent, damages should not be allowed in place of an injunction where substantial property rights have been impaired; this allows Δ to continue nuisance for a court-determined fee.


VI. ZONING: proactive response to nuisance laws with early principles of (1) separation of uses (2) production of single-family home (3) low-rise development (4) medium-density of population
	Village of Euclid v. Ambler Reality (1926): various zoning regulations significantly decrease the value of Ambler’s property; suit for violation of constitutional rights against deprivation of property and liberty without due process of law and denial of equal protection.  Held, zoning ordinances are a valid exercise of the state’s police power and do not violate constitution unless they are found to be arbitrary or unreasonable (no substantial relationship to promotion of public health, safety morals and general welfare); land owner cannot challenge the constitutionality of an ordinance without a specific injury.


A. Nonconforming Use: preexisting lawful uses of land
i. If a zoning law has the effect of depriving a property owner of the lawful preexisting use of his or her property it amounts to a taking for which the owner must be compensated.  
	PA Northwestern Distributors v. Zoning Hearing Board(1991): ordinance zoned adult entertainment and gave nonconforming uses 90 days to comply; Held, a zoning ordinance is generally presumed to be valid but must be balanced with an individuals const. right to use property unrestricted by govt except when use creates a nuisance or violates a covenant or easement; a lawful nonconforming use creates a vested property right that cannot be infringed unless there is nuisance, abandonment or eminent domain; if this right is deprived it amounts to a taking.


ii. Protection of nonconforming use runs with the land and survive a change of ownership.

1. destruction or abandonment of a nonconforming use will terminate it
2. substantial changes/ expansion of use may terminate it (also the town may deny permits for improvement in order to force abandonment)

iii. Amortization should provide the property owner with sufficient time to liquidate assets and find a new source of income (PA Northwestern dissent)

1. most states allow amortization under these circumstances

2. during amortization period owner has a temporary monopoly on that industry (policy consideration for making them comply)

iv. “Vested rights” doctrine—a proposed plan to use the property in a particular manner may be protected if owner has relied to his detriment on existing law (estoppel), but subsequent changes will invalidate the proposed use 

B. Flexibility in Zoning

i. Variances: board has the power to grant a property owner the right to use his property in an explicitly forbidden manner; must demonstrate

1.  Some unique character of the property (not the occupant) where the strict application of a zoning ordinance would result in undue hardship upon the developer
2. The granting of the variance would not substantially impair the public good and the intent and purpose of the zone plan

	Commons v. Westwood Zoning Board (1980):  πs own plot of land that does not meet zoning requirements for size to build a residence on; they apply for a variance which is denied.  Held, undue hardship is shown where π can make no effective use of his property (not most profitable use, just any effective use); applicant has burden of showing his hardship (including good faith efforts) and that variance will not cause harm to public; zoning board may deny a variance but they must justify their findings of hardship with explicit reasoning.


a. A use variance requires a greater showing of hardship than an area variance.

ii. Exceptions:  a use permitted by the ordinance but requiring special permission when certain criteria are met
	Cope v. Inhabitants of the Town of Brunswick (1983): zoning ordinance allows for exceptions granted by the Board of Appeals; Board denies exception and π sues for improper delegation (only provided for general welfare assessment and preserve surrounding property values).  Held, the question of whether a use is detrimental is legislative and the fact that the exceptions are listed indicates that the legislature has said they are not—discretion cannot then be given to the Board to re-make that determination individually; the power to regulate private property cannot be delegated to a municipality without a sufficiently detailed statement of policy to determine an owner’s rights and prevent arbitrariness; the Board here had no standards and so the delegation was improper.


iii. Amendments:

	State v. City of Rochester (1978):  neighbors sued to challenge rezoning of a parcel of land for high-density residential use.  Held, a municipality’s amendment of a zoning ordinance is a legislative act (under delegated police power); standard of review for legislative acts—upheld unless it is shown that it is unsupported by any rational basis related to promoting the public health, safety, morals or general welfare or that it amounts to a taking without compensation.  Rezoning stands because there was a need for high density housing so it was rational and related to public need.  


1. Spot Zoning:  invalid zoning amendment which creates:
a. an island of nonconforming use in a larger zoned district

b. dramatically reduces the value for uses specified in the zoning ordinance of either the rezoned property or abutting property

C. Powers of Zoning
i. Aesthetic Regulation:  most courts held that zoning was legitimate when used to further public health, safety, and general welfare
1. to justify aesthetic zoning the determination is often couched in terms of the safety (i.e., ugly billboards will fall on someone) or property values (ugly houses make the house next door less valuable)

	State ex rel. Stoyanoff v. Berkeley (1970):  πs applied for a building permit for a modern style house in a tudor style neighborhood and were denied; zoning ordinance was in effect to promote “health and general welfare” and required buildings to conform with surrounding structures.  Held, a permit may be denied if the structure would adversely affect the general welfare and property values of the community.  Stability of value is directly related to general welfare.
POLICY:  

· the court couches its justification in terms of property value but isn’t this really just protecting homogeneity?  

· these regulations can exclude whole styles of architecture and thus amount to unconstitutional content-based prohibition of commercial speech

· getting a permit is more like getting an exception than a variance, but the standard of review is more like a variance


2. Standards for aesthetic regulation:

	Anderson v. City of Issaquah (1993): π applied for building permit and was denied; made numerous modifications and continued to be denied; sued for unconstitutionally vague provisions.  Held, aesthetic regulation is subjective so special effort must be made to avoid arbitrary application; local building ordinances that impose aesthetic conditions must provide sufficiently clear guidance to interested parties.


3. Freedom of Speech and aesthetic zoning:

	City of Ladue v. Gilleo (1994):  π was not allowed to put anti-war sign on her front lawn or in her window because of local ordinance; denied for variance; sued for violation of First Amend right to free speech. Held, ordinances restricting signs may not be content-based and must support a compelling public interest.  Govt may only regulate time, place and manner of speech.  Because the ordinance allows commercial signs it is discriminating based on content.  Heightened scrutiny—substantial state interest and reasonably tailored to accomplish that purpose.  The desire to control lawn clutter is not sufficient to overcome the ordinance’s chilling effect of free speech. 


ii. Controls on Household Composition

1. Defining the “family”

	Village of Belle Terre v. Boraas (1974):  ordinance restricted house to single-family occupancy and excluded households with more than two unrelated persons; suit on ground that ordinance was unconstitutional as arbitrary and unreasonable.  Held, the legislature may properly define what is a “family” for zoning purposes if the ordinance is reasonable, not arbitrary and the definition is rationally related to public welfare. Here the purpose is to maintain family neighborhoods, decrease traffic and noise, low population density—all legitimate.
STANDARD OF REVIEW:

· Majority—a lot of deference to the legislature; only has to be “rationally related” to purpose; doesn’t infringe a constitutional right so long as the distinctions made do not invoke a suspect class (what about sexual orientation?  Not protected by FHA)

· Dissent—higher standard of scrutiny; ordinance should only be upheld if it is necessary to protect a compelling and substantial government interest


a. Moore v. City of East Cleveland (1977)—Court distinguished Belle Terre from a single family zoning ordinance that limited the definition of family to one set of grandchildren; freedom of choice in matters of marriage and family life is protected by due process (directly affects the family)
2. Fair Housing Act—creates exception to FHA discrimination claims for regulations of the number of individuals who can live in a house

	City of Edmonds v. Oxford House (1995):  ordinance controlling “family” composition limited to 5 or fewer unrelated persons; group home for recovering alcoholics sued for violation of FHA for failure to make reasonable accommodation for disabled people; city conceded that residents were handicapped under FHA but cited exception in FHA for ordinances controlling maximum household capacity.  Held, the purpose of the FHA exception is to permit ordinances controlling the number of occupants in relation to floor space for safety reasons; Edmond’s purpose is to control the character of the neighborhood.  A single-family zoning ordinance is not automatically exempt from FHA scrutiny because it limits household size. 


iii. Exclusionary Zoning

1. Low Income Housing:  developing municipality must make by its land use regulations a realistic opportunity for the development of low and moderate income housing.

	Southern Burlington County NAACP v. Township of Mount Laurel (1975):  zoning ordinances established lot size and floor plans in various zones which made it so that none of the housing would be affordable for low income residents.  NAACP brought action on behalf of low income people who sought housing in the town.  Held, a developing municipality must make it realistically possible in its land use regulations for housing to be built for low income residents; the ordinance is facially invalid so burden shifts to municipality to show valid reasons for not fulfilling obligation (financial reasons such as tax burden for public resources are not valid)


2. Progeny of Mount Laurel (NJ Sup Court)
a. All municipalities must provide realistic opportunity for middle and low income housing

b. Those challenging exclusionary zoning can establish a prima facie case that zoning is invalid if they can show the zoning substantially limits the building of low income housing

c. Burden shifts to govt to show “numerical” evidence of the number of units needed both immediately and within a reasonable time in the future

d. If removal of the exclusionary zoning does not repair the problem the municipality must take affirmative steps to provide reasonable opportunity for low income housing
3. Various attempts to exclude segments of the population.

a. Invalid:

i. Minimum housing cost requirements

ii. Some barring of mobile homes

b. Valid:
i. Minimum floor-area requirements relative to number of occupants in dwelling (superseded by housing codes)
ii. Minimum lot-size requirements

iii. Minimum set-back requirements
EMINENT DOMAIN—the power of the government to force property owners to transfer their property to the government

I. SOURCE OF POWER
A. Fifth Amendment the govt may take property for public use and provide just compensation to the property owner
B. Rationales:

i. Sovereignty—inherent attribute of sovereignty to act to the individual detriment on behalf of the public good

ii. Economy—ensures that land is used efficiently, particularly in high transaction-cost  settings (Poser, Economic Analysis of Law)
iii. Practicality—necessary for the existence of government

C. “Public Use” Doctrine—what constitutes a public use?

i. Broad view cites the general public benefit or advantage
1. Hawaii v. Midcalf

2. Michigan case with GM

ii. Narrow view emphasizes actual use or right to use of the taken property

II. When has a taking occurred?

A. Physical Occupations: a permanent physical occupation of an owner’s property by the government is always a taking which requires compensation.
B. Nuisance: a regulation that prohibits a use to prevent a nuisance is not a taking.

	Hadacheck v. Sebastian (1915): π owned a brickyard outside of the city but when the city grew a new ordinance said no more brickyards.  Held, a regulation that deprives an owner of a use which is considered a nuisance is an exercise of the police power and does not require compensation.  To promote growth private interests must yield to the good of the community.  Π is not deprived of all use of his land, just the manufacture of bricks on it


i. Nuisance v. Taking:  when the property itself is detrimental to the public it is nuisance control; when the property is taken because it is useful to the public it is eminent domain.
C. Measuring and Balancing

i. Diminution: If the government goes too far in diminishing property value it effects a taking.

	Pennsylvania Coal v. Mahon (1922):  π sold surface rights to Δ but retained right to mine underneath it; mining under a human habitation is forbidden by the Kohler Act; trial court said that Act would be unconstitutional if applied to this case; state SC reversed.  US SC held, making something commercially unviable is equivalent to appropriating it; the πs interest in the coal is an estate in PA; there is not sufficient public interest (the owner of one home) to justify this taking.  This regulation offers no average reciprocity of advantage (burdens only π and benefits only Δ)
Dissent:  we cannot treat the value of the coal as a separate interest from the value of the land as a whole; where the state is exercising police power in the interest of public safety average reciprocity of advantage should not be a consideration.


1. Conceptual Severance:  the Court viewed the land supporting the surface as a separate estate and found a taking where only one right from the bundle was extinguished; more recently the Court has refused to conceptually sever property rights in order to find a taking.  Keystone Bituminous Coal v. DeBenedictis
ii. Expectancy Interest:  A law does not effect a taking if it does not interfere with the owner’s primary expectation of use and allows a reasonable return on investment.

	Penn Central Transportation v. City of New York (1978):  π wants to build office space over an historical landmark and the city denies the permit; π claims this constitutes a taking because they are singled out for the burden of preservation.  Held, all regulation is going to burden some more than others; the denial does not deprive the π of all or even most of the economically viable use of the land; the “taking” of the air space above a property does not constitute a taking of the whole property as we do not sever property interests
Dissent:  there is no reciprocity of advantage here only a large burden on a few with no comparable benefits (special to those who are burdened); in the absence of a nuisance-control justification this is a taking


1. Transferable development rights (TDRs)—given as compensation for burden of regulation; Court in Penn Central treats them as part of taking question instead of part of compensation but they are often used to pay owners less than market value

2. Court does not protect the most economically beneficial use of land, only a “reasonable return” on investment

D. Regulatory Takings:
i. A regulation that deprives an owner of all economically valuable use of property results in a taking unless its prohibited uses are already prohibited by background principles of nuisance and property law.

	Lucas v. South Carolina Coastal Council (1992):  π bought land on the beach to build a house and a statute was enacted for beachfront preservation that forbid him from building.  Held, we have held in the past that a taking is effectuated where an owner is deprived of all economically viable use of his land because it amounts to a physical possession.  The only justification for taking without compensation is nuisance regulation.  A state should only be allowed to deprive an owner of all economically beneficial use of his land when the interest in the regulated use (i.e., building) was not part of the title to begin with. [amalgamates nuisance regulation with expectancy interest] 


E. Exactions

i. A regulatory condition imposed on a development permit is not a taking if it substantially advances the same governmental purpose that refusing the permit would serve.  Nollan v. California Coastal Commission (1987) [commission grants π a building permit on the condition that he allow the public to pass across his property to access a public beach. Held, the purpose is “access” and access is not enhanced by lateral paths]
1. right to exclude is fundamental and if the govt had just required the easement independently it would have been a taking; can only then be justified in permit context by nexus with purpose of exaction
	Dolan v. City of Tigard (1994):  in exchange for approval of a building permit a city attempted to force π to dedicate a portion of her land as floodplain and recreation easements.  Held, exactions are constitutional provided the benefits have essential nexus with purpose of the exaction and are roughly proportional to the impact of the development. 


III. REMEDIES
A. Temporary takings:
	First English Evangelical Lutheran Church v. County of LA (1987):  campsite is used for 20 years by church and buildings are destroyed in flood; LA enacts interim ordinance banning construction  in the area while they research the flooding problem; Cal SC says there is no interim compensation only once regulation has been held to be a taking.  Held, where the govt’s activities have already effected a taking, no subsequent activity can relieve obligation to compensate for the period affected


i. This does not apply to a normal delay to obtaining a permit
ii. How can you calculate a compensation for a temporary regulatory taking? (rental value, assign value to personal use, replacement damages)
	Taho v. Sierra:  planning committee is studying building in area and imposes moratorium; facial challenge to constitutionality; not a full deprivation because it’s only temporary so we would need temporal conceptual severance; Lucas is inapplicable; under Penn there is no taking because legitimate state interest outweigh any investment-backed interest; there is no taking so we don’t consider First English
Rehnquist dissent: distinction btw temp and permanent invites manipulation; question is is there an equivalent to the physical appropriation of property?  If so we look to Lucas; building delays are expected and do not trigger taking

Thomas dissent: we should be following First English relevant perspective is that of the landowner


	POSSIBLE ESSAY QUESTIONS:

· The shift from property rights to contract law in landlord tenant relationship—how has this affected efficiency?

· State v. Shack—contract permitted employer to retain right to exclude but public policy overrode the contract 
· Bundles of rights and conceptual severance vs. aggregation 
· In easements the benefit belonged to the land, not the owner (Brown v. Voss)

· In regulatory taking the Court permits aggregation of burden in the owner, not the land (Penn Central)

· Isnt the “taking” found in PA Northwestern dependant on conceptual severance?

· Court is treating the “business” as the property (decided under state takings law)
· Easement by necessity—why does it rely on the severance of the original estate?  How do we deal with landlocked property? What is the difference between necessity and implication

· Does the burden on servient tenement in an easement in gross run with the land (bind  the new owner)

· Horizontal privity—“some other servitude”?

· Restrictions on alienability as increasing efficiency

· Restrictions on alienation preserve charitable institutions
· RAP encourages land to be vested so that it can be transferred/ improved

· Nuisance law prevents abridging rights of others (maintains property values)

· SOL in adverse possession rewards those who use land

· Estoppel in revoking licenses prevent arbitrary redistribution of land rights and wasted resources in reliance on license

· Ownership is power over persons not merely things

· Property rights derived from the commons
· Treating private property that operates in a public manner (parks) as public with regard to public access laws

· Public trust doctrine

· If there’s no horizontal privity in an equitable servitude, how do we prevent arbitrary enforcement against unwilling third parties of idiosyncratic covenants?—isn’t it inefficient to burden land so easily?
· Easement as fee simple


Eminent domain flowchart

SOR chart

· Zoning (variance, exception, amendment)

· Adverse possession
· Regulatory takings

Contract v. Property principles chart
Third party beneficiaries—Willard

· Intent to benefit the third party

· Question of whether the jurisdiction recognizes that doctrine in the first place

· Some state requires vertical privity for the benefit to run to third party

· Question of fact—whether they were intended beneficiary

Substantially related to legitimate state interest—SOR after Nollan/ Dolan

Rationally related—there is some difference in these standards

Related to state interest

Average reciprocity of advantage
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