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I. OVERVIEW

Reasons for antitrust
A. Economic

a. Allocative efficiency (enough output to satisfy all demand of consumers who value product above cost of producing) – Chicago School (often maps onto consumer welfare, but not always)
b. Technological innovation, dynamic efficiencies
c. Post-Chicago: neoclassical price theory too simple + efficiency may not be sole goal of AT; 
B. political
a. decentralized power

b. income distribution effects (M charging supracomp price effects wealth transfer from consumer to M)

c.  impersonal nature of market removes political element
d. freedom of  opportunity to enter and compete

e. autonomy, freedom of K

f. populism – but at tension w/ economic reasons b/c tradition favors small bus.

C. Moral

Antitrust-ish regulation in history 

A. law on monopoly power

a. Case of Monopolies –Darcy v. Allen (~1603)– held there was no cognizable wrong to the monopolist card manufacturer from new entrant’s lower prices (queen wrong in thinking could give exclusive right to make cards); rationale for disfavoring a patent on the cards:

i. Higher prices

ii. Decreased quality of goods (not obviously correct)

iii. Competitor loses jobs (maybe not, could be competitor has room b/c charges less
b. 1624 statute of Monopolies essentially allowed Parliament to grant monopolies (but not Queen); ( modern idea in public utility regulation that leg. Is proper source of monopoly authority
c. No right to recover where M faces having to lower prices b/c of new competition – Schoolmaster’s case (like Pueblo Bowl-o-mat) – not the injury law protects
B. law on distribution offenses (forestalling, engrossing, regrating considered profiteering)
C. law on Ks in restraint of trade
a. Dyer’s case = presumption that covenants not to compete are restraints of trade

b. Combinations in restraint of trade 
i. Once used against organized labor; now there is an exception – labor of person is not an article of commerce

c. Restraint may be reasonable where scope is limited in time and place and is ancillary to primary contract – Mitchel v. Reynolds (1711)
i. + bare or naked restraints are unlawful;

D. Translation into US law

a. 19th c. states not effective where big picture of industrialization (trusts form and just move to other states if chased out)

b. 1890 – the SHERMAN ACT passed;  legislative history reflects populist sentiment against big trusts; distaste for power and privilege of M, need for national action, ending oppressively high prices

Sherman Act is born – 1890 – Now how to apply it..?
A. SA forbids ALL contracts in restraint of trade – broader than common law, which made unreasonable restraints illegal – 1897, US v. Trans-Missouri Freight (association had set rates for transport from Mississippi to West Coast)
B. US v. Addyston Pipe & Steel Co. (6th Cir 1898) – six iron pipe makers agreed to assigned territories, fixed prices, fictitious bids, re-allocation of profits, rate manipulation; Held unlawful under SA b/c the common law would prohibit; Naked restraints are unlawful.
a. SCT in affirming reversed EC Knight reasoning that manufacturing not covered under “commerce” language of the statute
i. Interstate commerce requirement rarely an issue now, post-Commerce Clause revolution in the 1920s

C. Applies to mergers? A continuing debate

a. Northern Securities (1904) (holding company had control previously sep Northern Pacific and Great Northern); Held: merger violates SA because it is a direct restraint on competition (since the two companies would otherwise compete) 
D. Economics matter – Rule of Reason analysis is born

a. Standard Oil Co. of New Jersey v. US (1911) D held to violate both §§ 1 and 2 – it was a combination and conspiracy to monopolize and restrain trade; Where Standard Oil group acquired all oil refineries near Cleveland and the oil pipelines from East, controlled ~ 90% of trade in refined products.  Problems: price-fixing; limits on production; deterioration in quality; cut prices against small local cos; Restraints unlawful because unreasonable.
i. Section 2 an extension of 1 – ensures no way to circumvent;

ii. Monopolization does not mean all monopolies – only improperly gained/maintained ones

iii. Company ordered dissolved

b. Rule of reason goes: C would not have written an unreasonable statute/ Interpret statute in light of reason/ only unreasonable restraints violative.

II. Markets and Monopoly
Illegal either b/c of illegal origin or b/c of illegal protection of monopoly (sometimes hard to distinguish from good competition)
· exclusionary acts to protect monopoly not necessarily illegal in themselves

A. § 2 inquiry (from Grinnell) is

1. monopoly power in relevant mkt (can profitably raise prices subst. above competitive level)
2. willful acquisition or maintenance of that power (not growth b/c of superior product, business acumen or historical accident)
B. Economic model demonstrates monopolies do result in social loss
a. Costs (how much to produce)
i. Fixed (plant built) vs. variable (raw materials, etc. – depends on how much used)
ii. marginal – cost of producing the last unit
1. the perfectly competitive price is equal to the marginal cost
2. monopoly overcharge is amount paid by consumers over the competitive price
iii. consumers who value unit at more than competitive price but at less than monopoly price do not purchase at M price; consumers lose, in the amount willing to pay minus competitive price would have paid = deadweight loss, a loss in economic efficiency
iv. marginal revenue curve – the additional amount of $ company gets by selling last unit; if only firm in mkt, incentive is to equate marginal cost and marginal revenue – causes reduced output and higher price
C. Measuring monopoly – look at market power – power to increase prices, restrict output (= firm’s ability to profitably deviate from pricing at the marginal cost)
a. Measure market power directly: if know elasticity of demand (how much of an effect on demand that 1% increase in price has); hard to get this number, but if know it, could stop here??

b. Indirect measurement of market power – the usual way have to approach:

i. Define the relevant market

1. what is the product market?  Try to pin down range of things where consumer’s welfare substantially reduced by being forced to go to something else; ‘reasonably interchangeable’
ii. Ascertain the company’s mkt share;
iii. Take into account ease of entry into mkt (production facilities, licenses needed, raw materials available, transportation {geographic expansion})

c. (Ask whether unlawfully acquired or maintained)

D. US v. Alcoa (2d Cir 1945) Held monopoly power alone not a violation of SA2, but exclusion of competition and exercise of monopoly power to do so does bring Alcoa w/in § 2 for monopolization of the virgin ingot market.
a. Exclusionary practices: patent license (looks OK), capacity expansions (arguably just good business); exclusive Ks with electricity utilities (could be big problem); price squeeze of sales to independent fabricators; cartel arrangements w/ foreign ingot makers
i. Interesting mkt definition problems (virgin vs. secondary ingot)

ii. “The successful competitor, having been urged to compete, must not be turned upon when he wins.” – there is a difference b/n having a lawful monopoly and monopolizing
iii. Accidental monopolist is ok (Alcoa)
1. No intent to end existing competition or to prevent new competition
2. Natural monopoly
3. Changes in taste, cost drive others out
4. Superior skill, foresight and industry
E. Intent in § 2; 

a. Not much intent required for monopolization
b. Specific intent to monopolize required for attempt to monopolize offense –Swift
F. M has NO duty to disclose technology/know-how, no duty not to take advantage of technology
a. Berkey Photo (2nd Cir, 1979) Held monopolist Kodak did not have duty to disclose to Berkey the Instamatic Camera’s plan

b. In re DuPont (FTC 1980) held D did not violate AT laws in aggressive production expansion strategy even though effect was dramatic increase in mkt share
G. Market definition is critical in importance – 
a. Cellophane case; § 2 charges brought against DuPont for monopolization of cellophane manufacture (has the exclusive right in North/Central America to make by secret processes); Defense argues that the proper market definition is “flexible packaging materials” (D: less than 20% mkt share), not cellophane (D, 75% share).
i. Legal test for monopolization: Monopoly power where firm can control prices or exclude competition (Chicago School skeptical on latter b/c difficult to distinguish from good competition.
b. The ‘cream’ may be a different mkt
i. Int’l Boxing Club case – court settles on “championship matches” as relevant product mkt rather than all professional boxing contests b/c of much bigger revenues, audience size, movie rights ( not reasonably interchangeable
ii. Syufy  Enterprises – anticipated high grossing movies is relevant market where price increases/constricted supply in those movies does not cause shift in consumption to others
c. NCAA case looks different if NCAA succeeds in having mkt defined as all entertainment programs on TV?

d. Cellophane case got the market wrong – important factors in deciding market, whether monopoly power:
i. Elasticity of demand can be helpful (from firm POV, rate of decrease of sales in response to increased price;
1. Cross-elasticity – rate at which consumers change consumption of one product (ex. Coke) in response to price change in another (ex. Pepsi, juice, water); 
2. Very high C-E of demand implies products belong in same mkt and v-v

3. In Cellophane case, only the other maker of cellophane’s prices changed when DuPont changed prices

4. (assumption with the curves is that everyone is charged same amount – not a reasonable assumption e.g. w/ attorney’s fees)

ii. when evaluating substitute products: don’t need physically identical products; an empirical inquiry of who users are and when they will switch to in response to price change; here, cellophane priced 2-3 times more than the so-called substitutes, but still sells well.
iii. Should worry about M power especially when the product is only a small portion of cost for buyer’s total product (like wrapping around cigarette carton?) – b/c then less likely that buyers will be vigilant about costs
iv. consider whether different users have varied elasticities of demand; could be that some will substitute while others will not; if most will not substitute =  buy nothing when price too high ( mkt power

v. profit levels in abstract not helpful, but where get seemingly high profits and no new firms entering, starts to look like mkt power

e. US v. Grinnell (charged w/ §§ 1 and 2 violations); court settles on national, accredited central station service as the relevant market; Held: correct mkt, violates § 2; 
i. Service mkt different from product mkts:

1. possible to charge different prices to different buyers, and buyers can’t take service to market and resell at a higher price (arbitrage) ( potential for monopolizing is higher
ii. might be that ct gets it right as to accreditation; if it’s true that insurance companies are the ultimate buyer of alarm systems, etc and they vote w/ feet saying CS is better; supports substitutes being less effective and more expensive = proper to exclude from mkt def’n

iii. dissent: not national market (consumers only going to look within 25 miles to find their alarm service – should look at the different local markets and have area-by-area remedial decrees; court disregards economic facts and instead chooses the market to fit the defendants;)
f. Remedies available

i. From Grinnell
1. prohibition on behavior that is monopolizing

2. filing of information w/ DOJ for compliance monitoring

3. injunction prohibiting acquisitions
4. divestiture
5. restriction on employment of officers

6. sell and lease

III Competitors Collaboration 
A. Cartels
· Illegal association of firms cooperating to fix price or terms of comp
· Direct competitors (producing substitutes, not complements)

· Agreements to: 

· Fix price

· Suppress other aspects of competition

· No efficiency potential: the reason the cartel is profitable is b/c restrict output and increase price
· Factors making cartelization likely:

· Costs of organizing and maintaining very low (approaching zero)

· Small number of firms

· Low price elasticity of demand at competitive price so that when the cartel tries to raise prices, it won’t drive away customers to substitutes

· Methods to assure durability

· Punish defections and cheating

· Deter new entry: price above marginal cost but not so high as to attract new entry

· Payoff mechanisms among members: Addyston Pipe & Steel; transfer payments to satisfy the cartel member that wants to be earning more, but is letting the cartel work
· High entry barriers (beyond normal entry constraints – above what existing companies had to do to get started)
· Restrictive supply of necessary licenses, etc.

· Long start up time - In the commercial airframe market, it would take a long time to get the capital, facilities, and personnel together to be a credible competitor to Boeing and Airbus
· Cost, Demand disadvantages
· Higher cost of capital

· IP rights (patents, copyrights, etc.)

· Licenses or franchises
· Product differentiation – customer loyalty to what is there means have to charge less, advertise more, etc.

· Economies of scale – if have to be really big even to enter
B. Should cartels be illegal?

· Yes : Mimic the M’s deadweight loss; inefficiencies in “transfer” rents, because of organizational costs; Often persist over time; certain industries are repeat players in the antitrust world (ready-mix cement, paper/paperboard)

· No: inherently unstable because of cheating phenomena; Market will eventually self-correct (but, probably not quickly enough to address consumer welfare)

· Technological innovation may destroy the cartel 

· Maybe new entry prohibitions will collapse;
Risks of deterring pro-competitive behavior

· Argument made during Microsoft case; you may be mistaken and deter good competition
C.  price fixing by cartels
· Use ROR analysis b/c of beneficial effect in promoting efficiency (= restrictions on competition can promote competition)
· Chicago Board of Trade (1918) (NO violation where CBOT’s “call rule” set the price that would be charged for certain commodities of grain “to arrive,” during period after the closing of the call and before the session opens the nest day

· Purpose of rule: convenience of members and break up a Chicago cartel
· Excused by depressed conditions? Appalachian Coals – 1933 - (where industry depressed, group of 137 bituminous coal producers formed association with exclusive seller (commissioned), held not to violate even though price fixing);
· Understandable in context of the Great Depression and the NIRA; if Ct had been honest in Socony, should have reversed (rather than distinguish)

· Per Se Illegal: Socony-Vacuum Oil Co. (1940) Buying program of major oil companies’ organization to decide who would buy gas from independent producers (who were selling at distress prices); since the members of organization controlled wholesale and retail supply, able to actually raise price.
· CT took broad view of SA prohibition and denied any consideration of proffered justifications; 

· Irrelevant that trying to stabilize depressed industry (distinguished Coals on  grounds that purpose there was not to price fix)

· Sufficient to show that price increase would not have happened w/o price fixing and that a substantial part of commerce affected.

· Tests for legality
· Addyston: must be ancillary to primary object of agreement
· Standard Oil & CBOT: Rule of Reason; consider:
· Market power of parties

· Individually

· Collectively

· Purpose

· Anticompetitive effect 
· Historical evidence?  + predictions
· Justifications – parties should know why adopted the restrictions; which make competitive sense vs. just diversionary?
· Socony: Per se illegal (but does not overrule CBOT or coals?)  
· Limited per se rule has focused on certain practices:
· Price fixing, quantity limitation, division of mkts, tying arrangements, group boycotts, vertical price maintenance
· PS rule risks condemning benign or neutral arrangements; not worried if get it wrong when poorly understood devices or an arrangement w/ no mkt power
· Advantages in ease of avoiding AT problems, court application

· Modern take on the PS/ROR dichotomy – no longer case that P wins every time under PS, D wins every time under ROR;

· Using more rigorous economics, characterizing the arrangements more carefully
· All that is left under PS now are “raw price fixing” deals

D.  SEQ CHAPTER \h \r 1Characterization of arrangements – a first inquiry before choosing ROR or PS rule
· Ask: likely effect to restrict competition?  Purpose of arrangement?
· Broadcast Music, Inc. v. CBS (1979) blanket license granting licensees a full access to Ds repertory properly considered under ROR (on remand, dismissed) – 
· not facially anticompetitive where 
· made available a different product;

· DOJ permitted in consent decrees 
· Congress permitted in Copyright Act
· blanket license a good answer to high transactions costs of many license seekers and many copyright holders doing business; 
· not exclusive licenses – could K w/ individual copyright holders
· Purpose? BL an ancillary restraint; accompanies integration of sales, monitoring and enforcement of copyrights; developed in response to real mkt problem; lower cost than individual sales
· Once decide BMI is competing w/ individual copyright holders, ask:

· Output increased/decreased?

· Is there a new product, R&D, combination of product?  (ex. blanket license, auto company’s technology to meet envtl standards)
· Cost of producing lower?
· Creation of entry barriers? (important in BMI that it was nonexclusive license)
· United States Gypsum Co. (1978) considered under ROR b/c Gypsum claimed R-P Act defense (charging a particular customer a lower price in order to meet competition’s lower price) meant it had to use interseller price verification by calling round to its competitors.
· In criminal case, need showing of both anticompetitive effect and intent

· Replace old water fountains by agreement to divide mkt based on original install base: no reason to think that market would do it that way ( illegal
· Use quick look ROR – something in between PS and full blown ROR?

· NCAA v. Bd of Regents of U. of OK (1984) – using a quick look ROR, NCAA held to have violated §1 where joint selling arrangement restricted number of games its members could have televised, and capped rates; (the big schools like OU wanted to be able to garner more for their games/ play more games)
· Mkt power in televised college football b/c controls that mkt?

· NCAA’s justifications not convincing 
· Not an efficient joint venture where N. controls mkt (unlike BMI)

· Not concerned about protecting live attendance when games shown at diff times and can’t seek to reduce competition
· Would get more games w/o plan – does not maintain comp. balance among teams
· From Professional Eng’rs: achieve non-comp related goals (education) through other means, not with AT

· Universities non-profit status not relevant b/c still seek to earn as much as can – price to consumer is what matters
· Quick look ROR not sufficient where some pro-competitive justification tendered?  US v. Brown University (3d Cir. 1993) remanded for full ROR analysis where Ivy League School’s ‘Overlap Group’ which decided on an amount of financial aid to offer to students admitted to 2 or more of its members; because plan was w/I commerce under SA (since financial aid effectively a discount amount that decided how much tuition ultimately paid); and MIT offered reasons (enhances student choice by leveling the financial incentive? As if students don’t prefer bidding war!) why might be useful plan; Need full ROR to decide whether there is a less restrictive means of affecting same benefits.
· Ex of non-commerce –Claiborne Hardware, where boycott b/c of racially discriminatory purposes; though trade used as tool, about comm..
· Professional organizations – use ROR

· But not a defense to try to hinder competition: Professional Engineers case (1978) found illegal the ass’n’s agreement that individual engineers would refuse to negotiate or discuss fees with a prospective client until the client had selected the engineers for the project (engineers argued did not want a bid to the bottom of quality)
· AMA v. FTC (1982) association’s prohibition on advertising prices of services, providing services at law prices ,underbidding other doctors illegal under RoR, though AMA may govern its members representations, especially anything that would be false or deceptive.

· California Dental Ass’n v. FTC (SCT 1999) organizations restrictions on what must be disclosed in ads are interpreted by org to make it difficult for discount advertisers (have to disclose normal price, how long discount runs, etc); held: quick look ROR not sufficient, need fuller ROR to analyze actual effect on competition.

· Souter: per se/quick look/full RoR is really a spectrum;

· Other concerns with restrictions on prof’l advertising

· First amendment ‘commercial speech’ impinged upon?

· Consumer protection from fraud
E. Division of Territories (by customer, geography, who gets what business [bid-rigging])
· Economic consequences of cartel allocating the market

· Get small monopolies in protected areas ( prices increase, output down

· Relatively efficient firms can’t expand b/c of limits – have need for cross-compensation
· Reduced consumer choice
· Allocation of scarce resource could be cause for concern –  depression cartel: Window Glass Manufacturers case (1923) held no § 1 violation where hand-blown makers members of association agreed to use scarce skilled labor only half the production year, shut down other half;
· Purpose/effect to give labor to this set of workers, allow hand blown glass to operate as eff. As could; (plus unlikely to restrain trade where a dying industry)
· W: Better to leave it to efficiency and let the hand-blown makers compete w/ machine-made, allow bankruptcy laws to do it

· Geographic allocation – PS illegal
· Illegal for Timken Roller Bearing Co. (1951) to allocate territories, fix prices of products when sold in other territory, cooperate to protect each other’s mkts and eliminate outside competition, restrict imports to and exports from US  purpose does not matter – agreement illegal b/c provide for aggregation of trade restraints.
· Jackson dissent – might want to treat AT law differently when dealing with foreign trade vs. domestic transactions

· Per se illegal for Sealy Corporation to license 30 makers and to set prices and places where could resell those products – Sealy (1967)
· Per se illegal to divide by geography in connection with trademark – Topco (1972) held grocery buying organization (made up of small to medium food chains)’ division by area of right to sell private label brands, which also included members right to veto a new member’s joining;
· Maybe bad application of the rule there where some pro-competitive benefits of enabling smaller chains to have private labels – compete better w/ big chains; did not increase price, but output; Burger dissent would find ancillary restraint
· Per se illegal for ‘full service truck leasing association (members got reciprocal service benefits, which charged each other for) to restrict P General Leaseways  (1984) from expanding on basis of rules allowing each member to have just one franchise, and to do business only out of that location; 
· Free rider argument not persuasive where evidence is that the different members do charge each other for repairs
· Don’t get any new product or transaction cost savings ;  type of practice which appears to always tend to restrict competition.
· Allocating by withdrawing from market – PS Illegal - Even where division is that one competitor gets one mkt to itself (Georgia), reserve a different mkt for other, PS illegal – Palmer v. BRG of Georgia (1990)
F. Group Boycotts or Refusals To Deal
· Confused and freaky per se area – whether per se illegal depends on some criteria being met (not very per se in that respect!): 
· Joint effort is to disadvantage competitors
· Joint effort to coerce suppliers, cut off necessary supply/facility/r’ship (essential facs)
· Boycotting group is dominant (not the same as monopoly)

· No plausible efficiencies alleged
· Examples of Group Action 

· Agreement to deprive competitor of access to necessary facility

· Agreement to deprive competitor of customers

· Standard-setting agreements

· Group refusal to deal with specified persons or companies
· Public Interest: Then and Now

· Equivalent to market power?

· Diversity of dealer outlets?

· Right to stay in business if possible without concerted action?

· Market rules of the game

· Now: “antitrust laws protect competition, not competitors” mantra

· Economic Analysis

· Susceptible to free riders?

· Inference if manufacturers independently refuse to deal

· Inference if dealer initiates complaints
· Northwest Stationers (1985) – cooperative organization acted as wholesaler for its office supply retail members including P; P expelled b/c believed in violation of rule prohibiting members from engaging in both retail and wholesale; Held no PS violation where D did not have market power or unique access to a business element needed to compete. 
· Nonmembers had same nominal wholesale prices (members got profits in rebates), members got some money back, plus warehousing

· Plausible efficiencies in economies of scale, ready access to goods, reduced prices and improved service
· remedy usually sought in such case are access to coop

· not alarming where NWSt represents 5% of mkt (W: for price fixing, customer allocation, mkt share is irrelevant)
· Lowry (1904) – Tile association’s requirement that buyers buy from members and sellers selling to non-members sell at 50% higher price illegal combination in restraint of trade.
· Klor’s (1959) – Concerted refusal to deal of appliance manufacturers (at wish of K’s new, next door competitor, Broadway -Hale) is sufficient to survive SJ, even if 
· Boycott PS illegal where association of textile manufacturers combined with garment maker’s association to form FOGA (1941), and agreed not to sell to retailers who sold copies of original designs; enforced the arrangement by fining members who broke it (+ some other restrictions); FTC sued under § 5; Held – unreasonable to restrain comp by limits on outlets that mfrs can sell to, from which retailers can by
· Designs not protected by patent or copyright – no right to exclude

· Ct alarmed by the overboard sharing of information among comps

· Standard used to effect a boycott may violate SA – Radiant Burners (1961, where American Gas Association set standards that decided to which customers gas companies would sell, and AGA included some of RB’s competitors, RB alleged its lack of approval was arbitrary since its heater better than competitors’); 
· Not worried when refusal is not between competitors -- NO PS illegality where in NYNEX v. Discon where NYNEX subsidiary switched its purchases to a competitor who charged more than P, and then provided a rebate back to subsidiary to share with NYNEX 
· No AT injury where has not harmed competition; leave it to other laws to solve different problem (unfair comp?  business torts? Regulation?)
· Non-Commercial boycott may be subject to AT rules – Hamilton College where requirement of college that all students live on campus and have meal plan meant C would increase revenue and acquire fraternity houses at depressed prices; Held commerce, w/In SA umbrella (1997)
· Use of easy ROR is court’s choice in Indiana Dentists (1986) where said that b/c there is proof of actual detrimental effects on competition, no need to make specific findings as to relevant mkt and mkt share – in localities where IFD was predominant, prices went up; § 5 violation.
· Superior Court Trial Lawyers Ass’n (1990) group refusal take indigent criminal defendant appointments until pay increase held per se illegal, despite fact that used as expressive boycott.

· Could have petitioned gov’t by lobbying – mistake in trying to push for more pay by refusing to deal
G. Joint Ventures

· Have to either allow other RRs to join in western bank terminals or dissolve association; can’t restrict access to facilities that are otherwise unavailable to competitor – Terminal RR Ass’n (1912)
· SA 1 violation; 

· No defense that not charging high prices

· Unlawful under SA 1 (and 2?) for AP members to have power to block new members entry (not admitted w/o majority vote and other requirements including whether applicant would compete w current member); CT enjoined AP: may not impose these new membership restrictions any longer.
· Limited opp for newspaper to enter comp where already an AP member

· Not necessary that product/service is indispensable to compete
· US v. Visa held (MC and Visa – open joint ventures allowing banks to be issuers and acquirers) network services’ rules prohibiting their member banks from issuing American Express or Discover cards illegal under SA 1 (allowed members to issue MC/Visa cards); 

· Rule of reason approach

· USG: prove that Ds have power in particular market

· USG: prove substantial adverse effects on competition
· Total exclusion of Amex, Discover from large segment of market for network services

· Only two rival networks compete for business of issuer banks

· Better price competition, service innovation if four were competing
· Ds: provide procompetitive justification
· Harms only competitors not competition

· Basically about distribution

· USG: (a) restraint not reasonably necessary; or (b) less restrictive means

· Harm to comp: Total exclusion of AmEx, Discover from large segment of market for network services
IV. AT- government interplay
A. Petitioning the gov’t is outside of the AT laws’ reach – the Noerr doctrine

a. From case (1961) where RR group hired PR firm to go after trucking business; used techniques such as making it appear that anti-trucking sentiments were coming from 3d parties; succeeded in getting a veto of PA bil to allow truckers to carry heavier loads; Truckers sued, claiming campaign was an AT offense (sought treble damages under CA 4); held attempting to influence legislation and law enforcement not a violation of AT laws.
i. Does not matter that purpose was to destroy competition – self-interest is the nature of lobbying
ii. Deception in making it seem that 3d parties were anti-trucking is ok

iii. Would run afoul of Constitution if did not allow such petitioning; use interpretive rule of finding construction not in conflict w/ Const
iv. SA does not immunize against state torts

b. Sham exception: Not immune from antitrust when legal actions are designed to harass and deter competitor’s use of administrative and judicial proceedings (Cal. Motor Transport Co., 1972)
i. Woods Exploration case (1972) filing of false production forecasts w TX RR Comm is OK
ii. Bork argues these are the areas where AT law should be aggressive

iii. But, 1st A problem?  More appropriate to use Rule 11 or similar sanctions?
iv. MCI: requisite motive for SE is intent to harm by instituting lit., not by lit result

v. Allied Tube – sham where D organized opposition to plastic conduit of P at annual private association standard meeting (private ass’ns recommendations widely implemented by states);
1. can recover for injury flowing from private aspect – 
vi. No AT problem in Mass School of Law where it was state mandating that have to graduate from ABA school to take bar

vii. Suit did not qualify as a sham where no allegation that it involved misrepresentation  or baseless but only alleged that other side did not think their claim was meritorious – Professional Real Estate Investors (1993); 
1. lit is immune under Noerr unless:

a. it is objectively baseless – no reasonable litigant could expect success on merits;

b.  And it is attempt to interfere w/ bus of competitor

2. Stevens concurrence: unreasonable if looks like expected recovery is far less than the cost of suit

B. State Action – Parker doctrine
a. State Act authorizing restrictions on raisin output and fixing prices does not violate Sherman Act because of state power (do not assume Congress means to reach states w/ SA unless it says so) – Parker v. Brown (1943)
i. Clearly illegal cartel if private; 

ii. Why doesn’t SA reach states by way of Commerce Clause? – one reason: 1890, Congress did not see CC regulating internal state matters
b. Test for Parker protection

i. [Antitrust problem?]
ii. State has articulated challenged restraint clearly and affirmatively expressed it, AND
iii. State itself actively supervises the area
c. threshold inquiry is whether the activity is required by the State acting as a sovereign” ( Matters who state actor is:
i. State – legislature, sup court, governor

ii. Delegates of state – agency , local gov’ts, regulated entity

1. in Goldfarb (1975), it’s the state bar ass’ns rules that are anticompetitive, not the state court’s ‘don’t be controlled by fee schedules’ directive ( since no state action required the fees, no shield from antitrust
2. get lots of state axn cases in liquor industry b/c of political deal getting 21st amendment through (repeal prohibition) involved putting regulation of liquor in states
d. lack of active supervision by state prevents shield from AT – 
i. Midcal, where CA required wholesalers and retailers sell wine at price determined by mfr, but it did not set prices or review their reasonableness (1980)
1. similar to the Detroit Edison light bulb case – since state never paid any attention to issue of supplying bulbs by electricity company to customers, no Parker protection
ii. Ticor – where state agency applied only negative check off if denied title search rates, can’t claim protection under Parker for collective fixing of price just b/c agency allowed;  need active supervision for Parker to kick in (1992)
e. Lack of specificity will prevent Parker protection – Patrick (1988) mere presence of some state involvement or monitoring of physician peer review 
f. enough on first prong in Southern Motor Carriers that states permitted (but did not compel) collective ratemaking (1985) to come under Parker protection
g. town implementing state law that allows not to connect town sewage system if other areas refuse annexation OK b/c it is foreseen by the statute; not necessary that the action be compelled – Parker protects (1985)
h. municipalities – if law originates at municipal level, not good enough for exception (Lafayette, Boulder)?
i. thinking about Parker doctrine:

i. strange doctrine in that if foreign state did same, you could use SA

ii. political reinforcement -- those who pay the price of overcharge from state mandated restriction also have ability to change it

1. might be reason for finding restrictions like Parker illegal, where cost is exported to out-of-staters who do not have a vote
V. Oligopoly
j. Concern is with Collusion (not involving efficiencies) Types/Goals

i. fix prices (limit output)

ii. disadvantage rivals

1. raising rivals’ costs

2. exclusionary actions

3. predation

iii. change rules of competition

1. private rules (advertising)

2. public rules (lobbying (Noerr usually protects); if state adopts, ok under Parker, trade ass’n)

k. Conduct may allow for inference of coordinated restraint
i. Interstate Circuit (1939) – letter sent out to all 8 distributors (obvious to them that others received it) demanded higher prices for first-runs (.40 per film), subsequent runs (and narrowed difference between them); no double features for A films;
1. activity against own self interest if undertaken unilaterally – but they acted unanimously, reaped benefits of increased profits
2. no probative evidence to contrary – court infers silence = no evidence there (But Govt’s burden of proof!)
l. Look for parallel behavior plus something more – ‘plus factors’ from COTwo
i. Background of illegal licensing agreements w/ min price maintenance provisions
ii. Artificial standardizing of product
iii. Raising prices at time when there is industry surplus

iv. Policing of dealers to effectuate the maintenance of min price provisions
m. Parallel business behavior alone is not sufficient for violation – Theatre Enterprises (1954) where P alleged D conspired to restrict first run pictures to downtown, thus confining suburban theaters to subsequent runs and clearances; 
i. Where unanimity could be explained by good business judgment motivated by desire for max revenue

n. Evidence of conspiracy from clandestine meetings, secret exchanges of info., when combined w/ conscious parallelism sufficient to support conspiracy finding (ADM case, 2000 – conspiracy to fix global price, allocate sales volume of lysine)
o. Toys R Us (2000) – where TRU orchestrated horizontal agreement among toy manufacturers (that would sell to wholesalers only on a limited basis) by having them agree that would do so ‘only if everyone else does’ 
i. Where evidence that toy makers wanted to diversify from TRU and exploit the wholesale mkt more fully

ii. Also, Hasbro (e.g.) felt it could not afford to lose TRU as a customer

iii. Toys highly differentiated

iv. TRU’s free riding argument does not go far w/o evidence that mfrs wanted to avoid deep discounters and since mfrs repaying TRU’s ad costs
C. Facilitating Practices

a. Companies in oligopoly will get highest profits through cooperation with one another to keep price high (Bart/Homer ex in book; competition is second best in their eyes); if can reduce uncertainty about competitors’ prices, help facilitate keeping uniform price levels
b. To Show collusion:

i. Evidence of agreement must tend to exclude unilateral action – ask whether the behavior would occur absent agreement?

ii. Conscious parallelism alone is OK

iii. Burden P:

1. show plus factors

2. meet tends to exclude independent action standard

c. Structural factors relevant to price coordination (more of these that exist ( look for evidence that excludes independent action)
i. Concentration of mkt

ii. Entry barriers
iii. Public sales (= everyone knows prices, easy to monitor for cheating)

iv. Homogenous product
v. Smooth sales pattern

vi. Excess capacity
vii. Similarity among rivals
d. Facilitating Practices: General List

i. Information exchange (notice of price changes; interseller price verify)
ii. Incentive management (payoffs if discount make price cuts self-defeating)
iii. Stampede effect (created K provisions valued by each buyer even as create external cost to other buyers – collective acceptance of buyers eliminates individual benefit by stabilizing sellers’ joint profit outcome)
iv. Most-favored-nation (MFN) clauses (retroactive: since price decreases penalized, deterred; contemporaneous: deters selective discounts)
v. Meeting competition clauses

vi. Entry deterrence

e. To show unfair method of competition in violation of FTC 5, where conduct not product of agreement (or not alleged to be) – have to show actor had anticompetitive purpose or lacked an independent legitimate bus reason for conduct; Ethyl Corp (1984) – Anti-knock compound producing Ds’ late billing, delivered prices, Most favored nation clauses, advance buying before price increased, requirement of giving notice to customers and press 30 days in advance of price increase; 
i. Under FTC § 5, FTC does not have to show agreement as would under SA1

ii. Practices did not make coordination much easier than already was
iii. Served some legitimate efficiency-enhancing

1. + clauses adopted before industry downturn

2. non-price competition
iv. less worried b/c have sophisticated buyers in big gas refiners?  But in cluster bomb merger case, worried about Pentagon buyer 

f. Price books published, price protection plan to customers, and published list of outstanding bids; gov’t alleges consciously parallel policies led to identical prices ( Ds GE and Westinghouse agreed to modification of 1960 price-fixing order; 
g. Blomkest Fertilizer (8th Cir 2000) SJ for D potash producers in alleged price-fixing conspiracy where Ct found Ps failed to produce direct evidence tending to exclude independent action
i. Background of case is trade case – ITC decided US industry harmed by dumping (selling at lower price in US, below FMV)
Vi. Trade Associations

h. Often function to disseminate information to members
i. Consider (p. 602)
i. Scope of reports to members

ii. Anonymity vs. identification of providers of information

iii. Public vs. nonpublic information

iv. Agreements addressing price

v. Waiting periods

vi. Penalty structure, if any

j. Optional plan of hardwood floor makers (American Column, SCt, 1921) association requiring the filing of daily sales and deliveries reports, monthly production, stocks, and price reports to ass’n secretary; statistician Mr. Gadd sent back weekly and monthly reports; also, monthly meetings where discussed output; questionnaire asking for production projections, operation of mills, mkt conditions; Held, unlawful restraint of trade; 
i. Agreement in that elaborate distribution of info allows firms to follow same course of business
ii. Actual harm in raised prices
iii. Dissenting Holmes – do not confuse tendency to center on a single price with price-fixing
k. Maple flooring (SCt. 1925) Information exchange in  form of freight book showing rates from central points to other locations, past prices, stock at hand; plus meetings to discuss industry conditions (but not prices) OK;
i. Average cost calculations as opposed to individualized

l. Where corrugated container competitors could request information from one another about most recent price charged/quoted (and reciprocity assumed), but no agreement to adhere to any price schedule or info about specific customer sales, (per se?) unlawful restraint under SA 1 by price setting (Container Corporation SCt. 1969);
i. Even though price trend was downward

ii. Douglas (maj) probably uses PS rule b/c relying on Socony
iii. Posner suggests: simple agreement to exchange information never per se illegal, but may serve as evidence of an agreement to fix prices

VII Vertical Restraints on Competition
Agreement ( §1 (unilateral action – Colgate aff’d)
Price restraint ( PS rule; nonprice ( ROR
1) Vertical Price Restraints

a) Thinking in context of long term contracts with firm in second market (though vertical integration could also entail firm entering 2nd mkt itself, or a merger/acquisition)

i) Benefits of Vertical integration (seems much more useful compared to hztl int)
· Technological, transactional efficiencies

· Asset specificity – dedicated physical assets and knowledge
· Shared incentives for product/service
ii) Anticompetitive risks

· Strategic controls of inputs (esp if substantial mkt power, no efficiency story here)

· Price discrimination

· Foreclosure, entry barriers (might be that new entrants have to enter at both mfr, retail level to compete)

· Price regulated firms might charge higher prices in unreg mkt

· Manufacturer cartels use to monitor

b) Resale price maintenance 
i) economics
· Interest of manufacturer and customer aligned; 
· ‘slush fund’ to retailer allows for developing of best service package – end result is selling more despite a higher price
· where mfr misjudges the level of cost of best package, mkt corrects?

· not inevitably anticomp; 
· and might not achieve best package for consumers if can’t insist on a min price?

ii) Should prohibit Minimum RPM:

· Equivalent to dealer cartel in economic effect – like dealers agreeing on a price themselves (but incentive to dealers is to come up w/ monopoly price, while mfr wants price low so consumers buy)
· Stabilization of mfr cartels
· Lack of confidence that dealers will compete w/ slush fund

iii) Should not prohibit min RPM per se:

· Different competitive effects from hztl price fixing
· Benign goals of attracting dealers to mfr’s new product, inducing desired service package, protecting product’s image (~nonprice vertical restraints)

· + firms corrected by market
· prevents free riding

· Premier Electrical (7th Cir 1987) where no one collecting the 1% payback of gross payroll by electrical contractors had customers’ interests at heart, no free rider argument – destroyed alignment of mfr and consumer
(i) manufacturer adopts a restricted distribution policy only when the higher markup enables the dealers to furnish consumers with something the average consumer values by more than the incremental markup. Otherwise the manufacturer will sell through discount chains that collect the lowest markup

c) ROR analysis applies to Vertical MAXIMUM RPM – State Oil Co. v. Khan (SCt. 1997) – overrules Albrecht; where State Oil required that difference from any higher price charged by P gas station lessee be rebated to State Oil; 
i) Max RPMs can have procomp effects - increase interbrand com;
ii) Low prices good for consumers, no matter how reached
iii) Min RPM still PS illegal

d) Minimum RPM PS illegal: Minimum price clauses in contracts with wholesalers and retailers unlawful – once property interest has passed over to them (there has been a sale, not just a consignment), manufacturer-seller can’t stipulate price – Dr. Miles (SCT 1911)
· Now – no special treatment of price maintenance of patented or copyrighted article
2) Non-price vertical restraints – customer and territorial
a) Sound economic reasons for restricting geographic territory, customers who sell to, locations sell from, exclusive supply/dealing
i) Benefits (where so many ( ROR appropriate)
· Stimulate interbrand comp
· Attract best retailers

· Support retailer capital investments

· Promotional activities

· Service, repair facilities

· Goodwill

· Avoid free rider effect

ii) Risks

· Potential to reduce intrabrand comp (think of Audio Consultants and Best Buy competing w/r/t the services offered in delivering a Sony DVD player)

· Especially a concern as products differentiation increases

· Upward pressure on consumer prices to extent that services, promotions, require dealer expenditures
· Conflict w/ AT preference for low consumer prices

b) Evaluate under ROR (Sylvania)

i) ROR Test

· Competitive effects? Burden on P to show effect of arrangement is anticompetitive (have to consider Mkt power)
· Beneficial purposes? D may show beneficial effects, reasonably necessary 
· Reasonably necessary (But does not have to be the least restrictive alternative)
ii) Manufacturer and retailer may agree to limit the geographical area in which retailer can sell – Sylvania (SCt 1977); where Sylvania (small mkt share – 2%) restricted its retailers to selling its TVs only from the location(s) provided for by contract; (Continental sought to open store in Sacramento; Sylvania denied; C opened anyway); 
· Note C’s choice of claim: after S sued to recover cost of TVs delivered, C counterclaimed under SA – rather than sue under K (can’t terminate my distributorship w/o good cause) – b/c can get treble damages and one-way atty fees with SA.
· C can attack the agreement even though it agreed to it.

· Overrules PS rule of Schwinn (concurrence – diff from Schwinn b/c no customer restriction, insignificant mkt share and no consumer preference here)
(i) Schwinn (1967) – vertical customer and territory restraints after sale of product to wholesaler/retailer is per se illegal; (but ROR where restraint on bona fide agents or consignees) 
· Distinguishes Topco on ground that Topco is hztl

· White Motor Co – 1963 –CT expressed concern that since vertical nonprice restrictions’ effects on competition not known, apply ROR.
iii) Use of territory restrictions to create a max RPM arrangement should be analyzed under ROR – Eastern Scientific (1st Cir 1978) where P disturbed products of D, P agreed not to sell products outside assigned area of Rhode Island at less than list price  = created competition at list price so that no one could go over it (else out-of-stater would come in and sell at list price.
3) The Agreement Issue in the Vertical Context

a) No duty to deal (unless purpose is to create/maintain monopoly)– manufacturers can choose who they sell to (Colgate could refuse to sell to retailer who would not sell at min price – 1919).
i) No written or oral K; 
ii) In indictment, only unilateral action charged – if no agreement charged, no §1 violation

iii) Requires that its unilateral

b) Concerted action is within scrutiny of §1

i) where manufacturer D ‘entwined’ the wholesalers and retailers in program to promote compliance w/ min price policy, outside of Colgate protection – Parke Davis (SCt. 1960). 
ii) Stringent rule for Concerted action evidence: Complaints from high price distributors to manufacturer about discounter not alone sufficient to show concerted axn b/n high price distributors and mfr; but tie-breaker of add’l evidence to exclude possibility of independent action can show concerted action.  (Monsanto, 1984);
· Recognizes legitimacy of vertical communications: Complaints expected, not clear that they are valid (SR may not have skimped on services) and mfr has legit interest in knowing what services its retailers giving = needs to find out about free riders
· Evidence tending to exclude possibility independent action here, though: D going to parent company of another discounter, newsletter of distributor explaining D’s attempts to get mkt in order; ( concerted action
c) Not PS illegal if price restraint is not specific price or price level;
i) Distributorship agreement that did not require adherence to list prices not PS illegal; agreement to eliminate discounter is not enough. (to hold otherwise would compromise Sylvania rule severely b/c skeptical can tell difference from mfr disciplining free riders vs motivation of getting rid of discounters) Sharp Electronics (calculators in Houston), 1988.
d) Maverick dealer who is terminated for charging prices less than those set under mfr-other retailer’s minimum RPM agreement does suffer AT injury, may recover damages like lost profits which flow from the termination – Pace Electronics, Inc. (3d Cir 2000); (does not have to show actual adverse effect on mkt)

i) Identified anticompetitive aspect of practice

ii) Type of injury suffered

iii) NO need to go further and prove actual effects in every case
iv) Type of Harm to Pace is Private harm: lost profits stem from the dangers which led to min price fixing being illegal 
v) VS Public harm (compare Klor’s):

· Reduced intrabrand competition for Canon brand ink jet printers

· Reduced interbrand competition for all brands of printers – no downward pressure on prices of other manufacturers

vi) Remember Brunswick v. Pueblo Bowl-O-Mat (1977): injury b/c not going to become the monopolist bowling alley (due to continued operation of defaulting competitor) is not an antitrust injury
VIII Other limitations on single firm exercising market power
1) Special Monopoly Issues – qualifications on right to refuse to deal
a) no duty to cooperate, but can’t foreclose competitors from mkt through means other than efficiency, superior product, etc.
i) Need an efficient business reason to deviate from established competitive practice - Aspen Ski (1985) – where all-Aspen multi-mountain pass had been in use since days of four mountains/four competitors and Aspen Ski (now owns 3 of 4 mountains) discontinued the practice, but gave no efficiency/valid business reason (in fact, turned away customers who had Highland’s vouchers, etc.); plus consumers preferred having ability to buy all-Aspen pass (Bought that over 3-mtn Aspen when both were sold); ( infer §2 violation in acquiring/maintaining monopoly power.
· Topographical and regulatory entry barriers
· Important when question the efficiency – different outcome likely if we take at time of customer deciding where in US to go skiing vs. skier who has just arrived at Aspen

· Arguments Aspen Ski should have made:
· Did not want to be associated w/ H’s inferior product

· Did not want H free-riding off it (but could have worked out a price to pay back any free riding)

ii) Not case that monopolist can’t change its practice – Olympia Equipment Leasing – (alleged § 2 violation against Western Union where it abruptly stopped assisting others w/ telex services; where valid purpose of getting rid of the machines); but probably if it’s for anticompetitive reasons, will serve as evidence of monopolizing
iii) Refusing to deal with certain people as way of monopolizing news business -- § 2 attempt to monopolize – Lorain Journal
iv) How to Discern Improper Purpose of M

· evidence of efficiency of:

· former arrangement

· new (exclusionary) arrangement – if at least has some explanation other than pure exclusion

· impact on consumers of M’s conduct;

· no real reason in ex of monopolist changing distributors;

· in Aspen case, negative effect on price, choice

· case like Indiana Dentist – where prices actually go up – evidence of Anti comp impact

· reduction in market output? From 4-mtn pass to 3 was reducing consumer choice.  

· Effect on competitor(s)

· (Even though AT laws exist to protect comp, not competitors) 

· We don’t worry about a particular firm is not staying in business

(i) But there is no competition if no competitors

· = if engaged in exclusionary conduct (boycott, tying); need to see who is left 

· Monopolist’s business justification

· Why should M need bus just, given burdens of production, proof?  Think of Aspen: Ps showed a lot – prices went up, choice down, consumers hurt

(i) At that point, M comes forth to show why should not draw an inference

· Deliberate decision to forego sales and profit from later exclusive position – as in Aspen

(i) Basically a three step story

1. Lower price/spend money on exclusion

2. competitors exit; if only get to this stage, what is the harm?

3. Raise price/recoup; consumers definitely harmed if reach this step

v) Exclusionary conduct generally
· Predation

· Pricing, capacity expansion, etc.

· Raise Rivals’ costs
· Avoids shooting self in foot problem that have w/ predation; 
(i) Ex get legislation passed which grandfathers you in, requires others to go through expensive licensing

vi) Relation of the markets matters –

· No § 5 violation where monopolist publisher of flight schedules (of major carriers) did not extend its publishing to commuter airline – idea of not foreclosing does not extend to adjacent (downstream) mkt, just to M’s mkt

vii) Essential facs doctrine (if one exists)

· M controls facility
· Competitor can’t practically or reasonably duplicate the facility

· M denies C access

· It is feasible for M to provide access

b) US v. Microsoft (DC Cir 2001) alleged to have unlawful exclusive dealing arrangements in violation of § 1; unlawful tying of IE to OS in violation of § 1; unlawful maintenance of monopoly - §2 ; unlawful attempted monopolization of the internet browser mkt - § 2; 
i) Test for exclusionary (unlawful) conduct:

· Anticompetitive effect (on competition process, consumer injury) – shown by preponderance of evidence

· M can offer procomp justification
· P can rebut M’s procomp justification by 
· Rebutting the justification – it’s a pretext, etc.

· Presenting evidence that anticompetitive harm outweighs the procomp benefit (lots of responsibility in the attorneys if judge is going to find the right balance
(intent of M is not independently relevant)

ii) Proper for AT to be imposed on high tech industry, which is rapidly changing, a moving target?  Could be that competition is across time, and entrenchment is just a temporary condition (Schumpeter) b/c next innovator will displace.
iii) Network effects concern – where company has created the industry standard (PC compatible OS), what should AT do with it?  Attempt has been to regulate, not to let them ride it out until someone outdoes them.
· Consumers prefer MS b/c gives them greatest variety of software, etc.

· Software producers prefer MS b/c seeking biggest mkt of consumers
iv) MS has ‘first mover advantages’ – even down the line, it benefits from having been the pioneering company

v) Mkt defined as PC compatible operating systems ( 95% share ( monopoly power + substantial entry barrier ( MS has monopoly power
· Behavior hard to understand if no M power– sets price of Windows without considering rivals’ prices
vi) MS decree considered a victory by MS which was most worried that would have to divest in accord with DC order; 
vii) Procedural context
· Government enforcement – can seek injunction creating affirmative obligations (but not the private enforcement treble damages, which asks what world would have looked like w/o the anticompetitive behavior)
· If DOJ had taken the case to a litigated end (instead of settling), final litigated judgment would have served as prima facie evidence of liability for follow-up private suits (Clayton Act)

· DC erred in not holding hearing on remedies b/c need to know what state of industry competition is NOW to know what remedy appropriate/effective

· End users can’t sue MS for monopolization (Illinois Brick) – though could do so in some states – ex. Cartwright Act in California

c) Intellectual Property and the Monopolist – a confused area
i) Different sort of right;

· Patents (novel, useful and non-obvious; national in scope; exclusive right to ‘make, use, sell’ ( holder has some monopoly power)
· Big investment in R&D but then easier to disseminate later – diff. economics

· Questions of scope common – how much does the patent cover

· Recent FTC report aims at better balance of patent rights and competition law

ii) What right to exclude does M patent holder have?
· Property right, but still subject to AT liability – 9th Circuit; Image Technical (1997)
· Though patent does confer right to exclude, not absolute;

(i) Not if patent right obtained unlawfully or

(ii) Attempt to expand duration or scope beyond that which was conferred
· Rebuttable presumption test

(i) M’s desire to exclude others from protected work is presumed valid (65 patented photocopier parts); 

(ii) P may rebut by showing 
1. Pretext (e.g. free-riding defense here)

a. State of mind evidence

b. Business practices (no distinctions actually drawn between proprietary parts and others – PROBLEM HERE where excluded from many other copier parts, too)
2. Unlawful acquisition of IPR
· DOJ, FTC guidelines: a property rights, but still possible that M could abuse its position using the property

· BUT, Fed Cir: Absolute right to refuse to deal with anyone for any reason –  Xerox (2000)
(i) in the absence of any indication of illegal tying, fraud in the Patent and Trademark Office, or sham litigation, a patent holder could enforce its given statutory right to exclude free from antitrust liability;
1. exclusive fed cir jd; but remember Holmes Grp. Case adopting Mottley rule – only where complaint arises under patent law

IX Other Unlawful Practices
A. Predatory pricing (SA §2, R-P §2a {price discrimination})
a. How to determine

i. Choose cost measure (usually average variable cost)

ii. Determine price level 

1. above defined cost (never enough for PP even if below general mkt level)
2. below defined cost

iii. look at intent

iv. observe resulting mkt structure – could D recoup the investment?

1. if after success in removing competitor, someone else can enter, predator will not recoup
b. in many industries, cost per unit initially very high and might drop steeply; might be that has to price below cost initially – but not true over time
c. for predatory pricing to work get predatory period; recouping period (break even); reaping benefit period; PP will be defeated if

i. D does not have capacity to meet the increased demand that results from lowering price below cost

ii. D can’t prevent new entry during recoupment phase
d. If recoupment not possible (rarely will be in oligopoly setting – would  need some agreement), no liability for predatory pricing: Brooke Group (Liggett) (SCt. 1993) where Liggett, maker of ultra generics alleged that B&W used discriminatory volume rebates to wholesalers, in trying to cause generics price to rise so that narrowed gap b/n branded and generics (and consumers then buy more branded)
i. Recoupment near impossible in oligopolistic mkt

1. would need scheme of how to allocate present losses and future gains; unlikely to work even w/ express agreement b/c incentives to cheat on allocation; here, D would have to bear all present losses but share later supracomp profits w/ rivals 

B. Tying arrangements 

a. Legal Theories

i. Sherman Act § 1

ii. Sherman Act § 2

iii. Clayton Act § 3 (p. 876, A[5])
b. Test for violation (Kodak)
i. (2 separate products tied)

ii. Seller has appreciable economic power in the tying product mkt

iii. Arrangement affects substantial volume of commerce in tied mkt
c. Reasons why tying appeals to companies

i. Possible to use M power in mkt1 to get it in mkt2 (controversial – idea that only get monopoly rent once)
ii. Maximize profits for complementary products

iii. Force 2-level entry for others
iv. Price discrimination by metering (charge diff price down the demand curve)
v. Quality control
vi. Evasion of legal price controls (ex. of utility selling light bulbs; could get around regulated electricity price by taking rest of profit on bulb sales)

d. Modified PS rule applies to tying arrangements – Jefferson Parish Hospital – where hospital only handled 30% of mkt, insufficient mkt power to permit forcing in 2nd mkt (anesthesiologists); (Sct. 1984)
e. Microsoft – OS/IE browser

f. Lack of mkt power in primary equipment market does not preclude possibility of mkt power in derivative aftermarkets of replacement parts and services; Kodak (SCT. 1992) policy was to sell replacement parts only to buyers who use Kodak service or who self-serve; cut ISOs out of parts; they sued, claiming attempt to monopolize service mkt by tying replacement parts to repair service.
X. Horizontal Mergers
1) good reasons for mergers (See notes 12.2.2003)

2) merger policy used as preventive medicine – prevent anticomp merger to avoid Monopolies and Oligopolies ( can halt them on ground that coordinated effects will yield less competitive mkt
3) very ‘regulatory’ area of the AT law

a) Hart-Scott-Rodino Act – 1975 – requires filing of pre-merger notification wi/ FTC (who sends to DOJ also), giving agreement, and documents that managers relied on in deciding to merge; also describes the lines of business that companies engage in
i) FTC and DOJ then decide which one reviews; if agency does not object, after 30 day waiting period, do not get any affirmative OK, just silence

ii) Often agency will ask for some changes – ex. spin off one division 

iii) When agency does object, it makes a “second request” under § 7a(e) – often the death to the merger b/c companies will abandon the transaction 
· If agency concerned, goes to DC files motion for preliminary injunction since only court can enjoin merger

4) 1992 Hztl Merger Guidelines – hugely influential beyond the agencies, their stated purpose

a) product mkt definition; agency defines product mkt for all products of merging cos (1.1)
· takes a substitution approach = Figuring out where next substitute is so poor that could keep price up 

i) 1.11 – the SSNIP test to define product mkt– work outwards, assuming a hypothetical monopolist of product (narrowly defined), ask whether it would be profitable for M to raise price by 5%;
(i) Consider likely reaction of buyers to increase

1. Buyer responses to changes in price, other variables

a. look to historical evidence if have it

b. buyer surveys

2. Seller consideration of buyer substitution in making business decs
3. Downstream competition faced by buyers in output mkts (industrial case)

4. Timing & costs of switching for buyers
(ii) Continue process until hypothetical M over group of products could profitably impose a SSNIP (5%); this smallest group of products  is product mkt
· Prospect of M’s price discrimination may alter product mkt (see 1.12)
ii) 1.21 Define geographic mkt for each product mkt merging firms are in

· SSNIP test again – assume hypothetical firm that is only present or future producer of relevant product in that area; smallest area for which would be profitable to make 5% increase
· Start most local ---- > global

· Consider same factors for likely reaction of buyers, except w/r/t geographical shift

· Ability of M to price discriminate – see 1.22

iii) 1.3 Define which firms participating in the mkt

· Existing firms in relevant mkt
· + Include vertically integrated + firms that do used/reconditioned if that is part of mkt

· + supply response - Include uncommitted firms (not currently producing rel product) which could produce within one year w/o incurring significant sunk costs of entry (mkt specific costs, can’t be recovered by redeployment of assets outside the mkt) if SSNIP would probably prompt them to enter w/I a year
(i) don’t include if probably would not enter b/c of difficulties in getting product acceptance, distribution or production would make response unprofitable

b) Analyze mkt(s):

i) 1.51 Calculate mkt shares and find concentrations – use the Herfindahl-Hirschman Index (MG at 1.51)
· Calculate mkt share of all participants – on % sales or capacity 
· square individual mkt shares (way of blowing of importance of relatively large mkt share of firm)

· sum the squares

· ranges

· unconcentrated: HHI < 1000

· moderately concentrated: HHI 1000-1800

· highly concentrated HHI > 1800

c) (still 1.51) Enforcement decision

i) where post merger HHI < 1000, unconcentrated, unlikely to have adverse effects; 

ii) post merger HHI 1000-1800 means mkt is moderately concentrated;

· if has increased HHI less than 100 points, probably no adverse effects, ordinarily do not need further analysis

· if increase HHI 100 + points, potential for adverse effects

iii) post merger HHI > 1800 = highly concentrated
· increase of < 50 points, probably no adverse effects, ordinarily stop here.

· Increase > 50, might have effects depending on factors in §§ 2-5 of guidelines
· Increase > 100 points, likely to create or enhance mkt power or facilitate its exercise (can overcome this presumption though, by use of factors in §§ 2-5 to show unlikely will create…)
· Ex. Heinz-Beech Nut = increase of 500 ( challenge

d) Enforcement analysis

i) 2 what adverse effects are predictable?

· Coordinated interaction – 2.1

· The court’s concern here – that get tacit agreement (like we worried about in talking about oligopolies); in baby food case, if Gerber sets a price, the merged firm will meet it

ii) Unilateral effects – 2.2

· Risk of dominant firm behaving as though it were a monopolist

iii) 3 - How easy to ENTER mkt w/in quick enough time to discipline any anticomp effects?

· What committed entry (new competition requiring sig sunk costs of entry and exit) within 2 years?

· Profitability measure: pre-merger prices (how difficult would it be for firm to come in and become the new number 3 – how much does it cost to build plant, advertise, etc; most importantly, can new entrant make money if prices sink back down to the pre-merger level?)

· If merging companies have enough excess capacity to supply whole mkt, entrant will have trouble

iv) 4 -Efficiencies created – merger specific requirement means if could get efficiencies another way, no defense
· consider in initial assessment of likely effects of merger

· have filed papers w/ DOJ, have to be able to tell agency why the merger is a Good Thing (Ex. we are going to integrate production, compete better, etc)

· consider as defense to merger otherwise troublesome

· structural concern if merger is to monopoly or duopoly

· Heinz argued little competition b/n firms before merger; and that geographic overlaps not much (could just spin off where overlap?); but CT: b/c there was lots of competition b/n them at wholesale level, problematic

v) 5 – failing firm defense

5) Courts’enforcement
a) General Dynamics (SCT 1974) – affirming judgment for GD which had gained control of Material Service = also of United Electric Coal; merger would not have tended to SUBSTANTIALLY LESSEN COMPETITION in either the ‘Eastern Int. Coal Sales Area’ or Illinois: 
i) b/c focus in coal mkt competition was getting new long-term supply contracts, evidence of past coal production not a fair indicator of strength of merging firms; instead, reserve prospects – more indicative of future strength, a better measure (and United had scant reserves/prospects)

ii) not error to consider post-acquisition evidence of mkt b/c could not have been just product of merged firms to refrain from anticomp behavior til after trial 
· where evidence is beyond control of firm, makes sense to look at post-acq ev.

b) Hospital Corp of America (7th Cir 1986) acquisitions result in HCA which previously owned 1 hospital in Chattanooga, controlling 5 of 11 (owns 3, manages 2); FTC sues under CA 7 claiming acquisitions facilitated collusion
i) Example of constrained entry – b/c need a TN certificate of need to enter (especially hard if HCA creates artificial capacity by raising prices)
ii) Defensive evidence: complex, heterogeneous mkt; sophisticated payers (insurance); complaint came from competitor
· No concern here where FTC does evaluation;
iii) No special treatment of NfPs
iv) Deferential review b/c it’s an FTC case
XI Conglomerate and Vertical Mergers

A. Conglomerate where firms in neither hztl or vtcl r’ship;
a.  if industrial codes in merger app to agencies show they are so remote in terms of comp behavior, it’s ok (ok to have random mergers like toothpaste company – airline)
b. potential harms (some questionable b/c obsolete)
i. loss of potential competition – firm acquired might have been on edge of entry as competitor (ex. of P&G – did not make bleach – acquiring Chlorox when P&G could have become a seller of bleach on its own)

ii. portfolio effects – could be that merged firm has an advantage from having full compliment of a product line; customers will prefer the full line
1. GE-Honeywell case uses this idea

iii. Reciprocal dealing – only buy A from you if you buy B from us; ~ tying, scrutinized under ROR

iv. Sheer econ power

B. Vertical – supplier and manufacturer
a. Harms from Vertical Mergers

i. Same as from other vertical arrangements

1. Foreclosure from downstream market

2. block access to critical supplies, resources

ii. New need for two-level entry, and thus additional entry barriers in market
b. Vertical Ms really harmful? Two sides of debate

i. Bork Critique

1. strong case that should never challenge a vertical integration merger (b/c efficiencies dominate)

2. no principled distinction b/n merger and internal grown or K

3. foreclosure baseball glove example at 1131

a. just get a diversion of purchases so that old suppliers now supply others = just a shuffling of deck, no change in competitive realities
ii. Post-Chicago View
1. market imperfections prevent the even shuffle of suppliers after merger
c. 1984 Vertical guidelines focus on perceived potential comp/actual potential comp lost by merger
i. perceived potential competition - acquiring firm might have entered have entered, were monopolists or colluding firms previously constrained by threat of acquiring firms entry?

ii. actual potential competition -  Concern than acquiring firm not entering separately is a lost opportunity for competition

iii. in either case, (pp 1115-18) consider same structural factors in evaluating merger: 
1. concentration

2. general entry conditions;
a.  if no part. Advantage needed to enter, challenge unlikely and vice versa; 
3. acquiring firm’s entry advantage (if instead of merged, had entered independently)

a. where acquiring firm has an advantage in entering, likely to challenge where few other firms similarly have advantage
b. likely to challenge if evidence of likely actual entry by acquiring firm.
4. mkt share of acquired firm
a. where it is 5% or more, begin to have possibility of challenge; over 20%, may get challenge even where other factors are satisfied.

5. expected efficiencies from merger (as in hztl – see § 3.5)
XII Standing to sue

A. Who can sue?

a. Illinois Brick - indirect purchasers (i.e., buyers two or more transactions removed from a monopolist or cartel member) may not maintain a damages action under the federal antitrust laws; usually can maintain suit for injunction (and might sue for damages if was actually part of the challenged scheme)
b. States attorneys general may sue on behalf of people in their states (Hart-S-R_
B. AT injury requirement - plaintiff has to show, not merely that it was injured by an antitrust violation, but rather that it was injured by the anticompetitive consequences of the violation (see Brunswick)
C. Damages
a. § 4 of CA provides for treble damages for violations of antitrust laws (SA included)
i. asks what world would have looked like w/o anticompetitive conduct (gives back the difference from competitive price) X3

D. When?

a. 4 years (From date of damages suffered) SOL on private damage actions
b. when gov’t brings suit, no SOL
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