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Capital Punishment

I. The Big Picture: Can We Ever Justly Impose the Death Penalty?


A. Introduction
1. Default punishment for major crimes in early US history. Not until mid 19th century that we had a penitentiary system. Then started to make distinctions between degrees of murder. PA started this. Difference was one type was eligible for cap punishment. 
2. Been periodic efforts to abolish the death penalty in the northeast. Abolitionist states did not have penalty. All southern states have death penalty. 

3. In the last 30 years 90% of executions took place in southern and bordering states. Large group of states has large death penalty on the book but don’t really carry them out. Ie. CA, which has the biggest death row. 

4. Entirely a state phenomenon. Fed does have one as well but it is not important as part of crim justice system in the last 40 years. 30 in fed death row vs. 4000 in states. 


B. How do fed courts get involved?

1. State
a) State criminal cases start in the State trial court

b) State intermediate appellate court

c) State highest criminal court (Often called the Supreme Court. In TX it is the Ct of Crim Appeals)

d) Reviewable by the SCOTUS via discretionary direct review.
 


e) Cap death appeals usually go straight to the highest court. 

1) Look at things on record for review. 





2) Non record:

A) Postconviction comments

B) Might also look at things like misconduct (state habeous.) non-record claims like prosecutorial misconduct like withholding evidence. 

C) Ineffective assistance of counsel 

2. State Habeas - File petition for state habeous review. 

a) State courts will be avail to hear both state and fed claims.

b) SCOTUS will only hear federal claims. 

3. Federal Habeas - State prisoners have a constitutional right to have their claims heard in federal court

a) District ct

b) US court of appeals

c) SCOTUS

d) Only if you are sentences to death do you get a paid lawyer if you are indigent. State and fed habeous almost entirely death penalty cases. 

e) In fed hab, you can pursue claims rejected on direct appeal to USSC and state habeas


C. Why punish?
1. Deterrence




a) General – society at large




b) Specific – incapacitate



2. Incapacitation



3. Retribution




a) Vengence – Catharsis – societal release / Social order

b) Deserve it – Right moral response – Kant,. We have to punish even if it doesn’t serve a purpose. 




c) Preserving equality – eye for eye. Restoring

1) Defense lawyer’s – No more than an eye for an eye. Should be proportional and no greater than harm done by defender

4. Rehabilitation


D. Reiman – Justice, Civilization, and the Death Penalty. 
Accepts that some crimes deserve CP , and that evidence that CP was a substantially better deterrent to murder than life imprisonment would justify imposing it. 
1. Death Penalty is a just punishment because lex talionis, an eye for an eye is just. Retributivist principle says that the equality and rationality of persons implies that an offender deserves and his victim has the right to impose suffering on the offender equal to that which he imposed on the victim. 
a) Hegel held that crime upsets the equality between persons and retributive punishment restores that equality by “annulling” the crime.

b) Kant held that since reason is no respecter of the sheet difference between individuals, when a rational being decides to act in a certain way toward his fellows, he implicitly authorizes action by his fellows toward him.

E. Nathanson – Does It Matter If the Death Penalty is Arbitrarily Administered?
1. DP ought to be abolished because it has been and will be imposed in an arbitrary manner.

2. Van Den Haag’s View
a) Van der Haag’s response to race as an impermissible factor. If there is a grp of deserving people, the fact that some escape the punishment isn’t a good argument. It’s an argument that we do more by throwing a wider net. If it’s a social or moral good then the fact that we can’t be perfect doesn’t mean we should get rid of the sys. We should retain as long as the people who deserve it continue to get punished.

b)van den Haag believes that justice of a particular punishment is a noncomparative matter; it depends solely on what a person deserves and not on how others are treated. For him, evidence of arbitrariness and discrimination is irrelevant so long as those executed are guilty and deserved their punishment.

3. Black said determination of who dies – the first step – is itself arbitrary. Even the most conscientious officials could not make pricipled judgments about desert in these instances, because our laws do not contain clear principles for differentiating those who deserve to die from those who do not. 

4. Simply knowing that someone is factually guilty of killing another person is far from sufficient for determining that he deserves to die and if prosecutors, juriesm and judges do not have criteria which enable them to classify those who are guilty in a just and rational way, then their judgment about who deserves to die will necessarily be arbitrary and unprincipled. 
a) It is unfair and arbitrary for picking one over another because of reasons that are irrelevant to the nature of the crime or the criminal

b) Individuals might not be aware that irrelevant factors are influencing them.  

5. If we cannot be confident that those who are executed in fact deserve to die, then we ought not to allow executions to take place at all. 

6. Treatment of classes of people is relevant to determining the justice of punishments for individuals. When the influence of irrelevant factors is ineradicable, we cannot provide a just system of punishment.
7. There is arbitrariness in the penal system but this doesn’t mean we have to reject all punishment or reject the idea that this is sufficient grounds for abolishing the DP

a) Death is much more severe than imprisonment. 

b) Death is unnecessary for protecting citizens, while punishment generally are thought to promote our safety and well-being.

Nathanson – because of its unequal application we should get rid of punishment. 

Views DP as a luxury. Not an essential part of our crim justice sys

Not just arbitrary but it is ambiguous. 

Arbitrary because it relies on irrelevant or invidious, discriminatory factors. 

Penalty can be arbitrary by being underinclusive. Nathanson said the prob isn’t just underinclusion but overinclusion as well. 

We don’t have any standard or guidance in figuring out who deserves to die and who does not. 

Deserving Ds ? unprincipled exemptions ( don’t counsel against punishment.

F. Van Den Haag – Refuting Reiman and Nathanson


1. 

Hindrance to the 

Occurs in mostly nondemocratic societies

Vestige of totalitarian societies. 

Atkins – Ct looks to international opinion. Dissent argues we should never look to world opinion. 

Supporter say the US is a more direct democracy. Counter: poll # similar in Europe and us. 

His response to retribution – people may deserve death penalty but there are separate reasons why we should withhold. 

Whipping – for some crimes it is not an undeserved punishment. Torture might be deserved but we do not do this. 


Distasteful. 

Notions of violations of bodily integrity. Denies human dignity, is degrading to person. 

Depriving person of senses. Confinement is not as consuming. 

57

van de hag – death is not like torture. 

Possibility of error is not our problem. 

Studies challenged as methodologically flawed. 
Deterrence as the principle argument for the death penalty. This is not used as much today. Today almost no one who supports it argued it because 1) equivocal status of the empirical evidence as a deterrence 2) our society is increasing arguing retribution. Retributive argument is immune from empirical evidence. 

In the past people were more reluctant to argue retribution because they were afraid to say people deserve to die. The system was viewed as one that had as a goal rehabilitation. 

II. The Constutionalization of CP
A. McGautha v. California / Crampton v. Ohio Due process challenge to unguided discretion
1. Overview  - Before 1960s there were no significant decisions by SC limiting state death penalty practices. Before 1960s there were tot to be very few federal provision that applied to the states. Ie. 5th amend, right to self incrimination, guarantee against double jeopardy, due process,  6th- jury trial, jury trial , 8th – cruel and unusual punishment, 4th – unreasonable search and seizures

a) 4th amend did not carry the exclusionary rule till 50s and 60s. 

b) Through incorporation in the 1960s via 14th amendment due process clause 4,5,6,8 amendment was found to apply to states. 
c) As part of the civil rights movement was the move against the death penalty. NAACP challenged in every capital case the newly recognized incorporations. 

d) Dissent from denial of cert in 1962. first indication by SC that the constitution might address state death penalty practices.

e) 1968 Witherspoon - ability of state to exclude from cap jury anyone who had any reservations against death penalty. Argued that jury trial right violated. Right to a fair cross section of the community. Excluding those who oppose it would not represent a cross-section. Ct said you cannot strike people from jury. Only if they absolutely refuse to sentence someone to death. 

f) By late 1960s, growing sense that DP will be abolished. Internationally DP is under tremendous pressure. 
g) Civil Rights Movement ( Shift in public attitudes toward due process ( NAACP litigation strategy ( incorporation of Bill of rights( De facto moratorium
2. Facts: Decision whether the D should live or die was left to the absolute discretion of the jury. 
3. Issues: 
a) Whether the D’s constitutional rights were infringed by permitting the jury to impose the DP without any governing standards.

b) Whether the jury’s imposition of the death sentence in the same proceeding 

and verdict as determined the issue of guilt was constitutionally permissible.



4. Court’s opinion (Harlan) beyond human ability ( not constitutionally required

a) Standard-less. Absence of a standard is ok. Harlan says we cannot ask jury to do something it cannot do. If we try to write it down on paper it would be an endless task

b) Argument is it might be under or over inclusion. States should give greater guidance in decision who should live or die. Standards that communicate the state’s theory.

c) Unitary trial on both issues of punishment and guilt in capital case did not create an intolerable tension between defendant's constitutional right not to be compelled to be a witness against himself and alleged due process right to be heard on issue of punishment and not to have the sentence fixed without benefit of all relevant evidence by forcing him to choose whether to remain silent on issue of guilt at cost of surrendering any chance to plead his case on issue of punishment or testifying on issue of punishment at risk of damaging his case on guilt



5. Concurring Opinion  (Douglas, Brennan, Marshall) “Undeniable tension”



a) Unitary trial does not satisfy the Due Process of 14th Amend.

b) Right to avoid self-incrimination is burdened in a unitary trial because any attempt to argue for mitigation might entail a surrender of one’s right against self-incrimination.
c) D should not be restrained when putting before the court  all relevant facts. He does not have this freedom where the issues are tied to question of guilt. 

d) Mitigating evidence might include past convictions and other information which may prejudice the jury’s decision on guilt. (ie. Drug use, prior crimes)



6. Dissenting Opinion (Douglas, Brennan, Marshall)



a) Due process requires States to protect individuals against the arbitrary exercise 
of power by assuring that the fundamental policy choices underlying any exercise of state power are explicitly articulated by some responsible organ of government.
b) Due process is denied by state procedural mechanisms that allow for the exercise of arbitrary power without providing any means whereby arbitrary action may be reviewed or corrected.






c) Where federally protected rights are involved, due process is denied by state 

procedures which render in efficacious the federal judiciary machinery that has been established for the vindication of those rights. 



7. Class discussion
a) Bifurcation into Guilt / innocent and  Punishment phase

1) Reason: D has to concede guilt or take risk that he will get executed. 


2) Ct ruled : Bifurcation is not constitutionally required. 


b) At the state level we communicate more clearly offenses that qualify for death 
instead of at a lower political level. 




c) Does it make sense to direct juries to relevant circumstances to consider?
1) Even if it isn’t helpful it will get the jury talking in those terms rather than on discriminatory terms. 


B. Furman v. Georgia / Jackson v. Georgia / Brach v. Texas - Concerned about the distribution of the DP. Held that the DP in these cases was in violation of the 8 and 14th amend.
1. Douglas concurring  - Equal protection take on the 8th Amendment. 
a) Death penalty inflicted on one D is “unusual” if it discriminates against him by reason of his race, religion, wealth, social position, or class, or if it imposed under a procedure that gives room for the play of such prejudices. 

b) A penalty is “unusual” is it is administered arbitrarily or discriminatorily. Extreme rarity with which applicable death penalty provisions are put to use raises a strong inference of arbitrariness. 

c) With no standards because live or die, depending on the whim of one man or of 12.

b) Caste application - Very few people get executed and people who are executed are usually poor and minority. Total discretion lets people to discriminate. Cruel and unusual if unequally applied. 


1) Absence of standard we have discrimination based on race and class. 
2) “cruel and unusual” clause requires laws that are evenhanded, nonselective, nonarbitary, and requires judges to see that they are not selectively applied to unpopular groups.


3) Only way to get rid of discrimination is to have articulated standard. 



2. White – If goal is deterrence or retribution, these purposes cannot be served 
unless a large number are put to death. The # of people who could be put to death is large yet only a small fraction is sentenced to death.  

a) When imposition of penalty reaches a certain degree of infrequency, doubtful 

general need for retribution would be measurable satisfied. 


b) Specific deterrence is not met when so few are put to death. Ceases to be a 

credible threat to criminals.

c) Cruel and unusual because it does not serve any social purpose 
3. Stewart – Like a lottery. Because it is like a lottery it is too arbitrary. Did not rationally distinguish between who would live and who would die.  



a) Arguments focused on the DP as a mode of punishment. 







b) DP differs from other punishment in kind. It is unique because





1) It is irrevocable





2) Rejections rehabilitation as the purpose of the system





3) Renounces all that is embodied in our concept of humanity.

c) DP is cruel because they go beyond, not in degree but in kind, the punishments that state legis have determined to be necessary. 




d) Sentences are unusual if infrequently imposed. 

e) Capriciously selected – “wantonly and so freakishly imposed” similar to being “struck by lightening”
4. Brennan – the wide gap between those eligible and those who are sentenced to death reflects reluctance. DP is unique.  Violates human dignity. 

a) Americans had demonstrated their rejection of the death penalty by their gradually mounting refusal to put it into practice. 
b) 4 principles 
1) A punishment must not be so severe as to be degrading to the dignity of human beings


A) It is a denial of human dignity for the State to arbitrarily 

subject a person to an unusually severe punmishment that society has indicated it does not regard as acceptable, and that cannot be shown to serve any penal purpose more effectively than a significantly less drastic punishment.

B) Death is unique because of its extreme severity. Unusually severe in its pain, finality, and enormity. Nothing comparable to it in its physical and mental suffering.


2) A gov’t “must not arbitrarily inflict a severe punishment”



A) In a country of over 200M people, 50 executions/yr is a 

strong inference that the punishment is not being regularly and fairly applied. When punishment of death is inflicted in a trivial # of cases in which it is legally avail, conclusion is that it is being inflicted arbitrarily. Like a lottery system.
B) Disparity - Steady decline in executions while number of cap crimes committed has gone up.

3) A severe punishment must not be unacceptable to contemporary society

A) DP rejected by contemporary society. 

B) Progressive decline in and rarity of infliction of death demonstrates that society seriously questions the appropriateness of the punishment.

C) When an unusually severe punishment is authorized for wide-spread application but inflicted in few instances, we can infer that there is a deep-seated reluctance to inflict it.
4) A severe punishment must not be excessive in view of the purposes for which it is inflicted.
A) Deterrence – Risk of death is remote and improbable. No reason to believe that as currently administered, DP is necessary to deter cap crime.

B) Just punishment – Cannot be justified as a necessary means of exacting retribution when the overwhelming # of criminals who commit cap crimes go to prison. 

C) Does not serve a penal purpose. 
5. Marshall 
a) Cruel and unusual language must draw its meaning from the evolving standards of decency that mark the progress of a maturing society. 

b) Way to gauge public opinion is not polls or what legislature thinks but what it would think if it were informed.
c) CP is abhorrent to currently existing moral values. 
6.  Dissent Go out of their way to say it is unnecessary and abhorrent.



b) Burger

1) No objective indication that it is rejected by the public

2) If what is needed is a withdrawal of discretion he would find this to be worse. He would prefer no DP if this was the only alternative. 





3) Infrequency of DP imposed by juries attests to their cautious ad 

discriminating reservation of that penalty for the most extreme cases.



c) Blackmun





1) Authority to make this decision should not be taken over by the 

judiciary. 
C. Effect of Furman
1. 35 states redraft their DP statutes. 

2. New Types of Statutes
a) Guided discretion statutes (TX, FL, GA) enumeration of aggravating factors

1) GA Statute – To inflict DP, jury must find at least one aggravating 

circumstance beyond a reasonable doubt and recommend such sentence. Shall consider any mitigating circumstance.
2) FL Statute – Jury weighs the aggravating and mitigating circumstances.

A) Does not leave ultimate decision to a jury but to a judge after the jury recommends death






B) Florida enumerates mitigating factors. 



b) Mandatory DP (states enacted this. LA, NC)

D. Gregg vs. Georgia – Aftermath was states that had enacted mandatory death sentences after Furman quickly switched to guided discretion schemes 
1. Judgment of the Court (Stewart, Powell, Stevens) New safeguards address the arbitrariness
a) GA Statute Highlights: None of these individual things appear indispensable but as a whole they bring us sufficiently away from the pre-Furman era.
1) There’s a mandatory appellate review

2) Consideration of mitigation

3) There’s proportionality review 

4) Bifurcation

b) Public endorsement of DP - Large proportion of American society continues to regard DP as an appropriate and necessary criminal sanction.

1) This goes against the evolving  “standards of decency” argument 

2) Legislative response – 35 states enacted new statutes that provide for DP. Congress enacted statute proving for DP in aircraft piracy cases.

A) Statute tried to address Furman concerns 

1] By specifying the factors to be weighed and the procedures to be followed in deciding when to impose a cap sentence; or

2] By making the death penalty mandatory 

3) 8th amend demands more than that a challenged punishment be acceptable to contemporary society. Court must also ask whether it comports with the basic concept of human dignity. 
c) Sanction cannot be imposed without penological justification that results in gratuitous infliction of suffering.




d) DP serves social purposes of retribution and deterrence



e) In absence of more convincing evidence, DP is not without justification and is 

not unconstitutionally severe.

f) Death penalty is unique in its severity and irrevocability but we cannot say that it is invariably disproportionate to the crime of murder.
g) Furman mandates that where discretion is afforded a sentencing body on a matter so grave as the determination of life/ death, discretion must be suitably directed and limited so as to minimize risk of wholly arbitrary and capricious action.

h) Furman concerns that DP not be imposed arbitrarily and capriciously can be met by a carefully drafted statute that ensures that sentencing authority is given adequate info and guidance. Best met thru a bifurcated proceeding.

1) Procedural rule alone is not sufficient to guarantee that information will be properly used by the jury in sentencing. Problem is alleviated if jury is given guidance regarding the factors about the crime and the D that is relevant to sentencing.
2. Marshall’s Dissent
a) DP is excessive. An excessive penalty is invalid under the cruel and unusual punishments clause even though popular sentiment may favor it. 
b) Retribution is vengeance and that is not a good reason. 
c) Punishment must comport with basic concept of human dignity
E. Florida System
1. Proffitt v. FL

a) Upheld FL statute

b) Judge sentencing is not unconstitutional. Might lead to greater consistency in sentencing since judge is more experienced in sentencing than a jury.

2. Huge debate over the exclusiveness of the mitigation list. What about provocation?

Ultimately the court said you can’t limit the range of mitigating factors. 

III. Channeling Sentencing Discretion and Narrowing the Class of the Death Eligible: The Use of Aggravating Circumstances.
A. Godfrey v. GA – Guidance. Rejects vague aggravated factors
1. CP scheme must provide a “meaningful basis for distinguishing the few cases in which the penalty is imposed from the many cases in which it is not.” States must tailor and apply its law in a manner that avoids the arbitrary and capricious infliction of the DP.

2., In channeling, the sentencer’s discretion must be by “clear and objective standards” that provide “specific and detailed guidance,” and that “make rationally reviewable the process for imposing a sentence of death.”

3. Factor is so broad it can be applied to any murder. “outrageously or wantonly vile, horrible, and inhuman” doesn’t place any restraint on arbitrary and capricious infliction of the death sentence. Could be used to characterize any murder.

a)  If this is the only aggravating factor and it is vague then basically the jury is acting the way it was pre-Furman
4. There is no principled way to distinguish this case, in which the DP was imposed, from the many cases in which it was not.
B. Zant v. Stephens


1. Court’s Opinion 



a) GA’s aggravating circumstances merely performs the function of narrowing 

the category of persons convicted of murder who are eligible for the DP.

b) To avoid having a standard so vague that it would inadequately channel the sentencing discretion and result in arbitrary and capricious sentencing. An aggravating circumstance must genuinely narrow the class of persons eligible for the DP and must justify the imposition of a more severe sentence on the D compared to others found guilty of murder.
c) The effect the erroneous instruction may have had on the jury is merely a consequence of the statutory label label “aggravating circumstance’



d) Stromberg does not apply because the jury did not return a general verdict. It 

states the aggravating circumstance. So the reviewing courts know the grounds on which the decision rested.


2. Dissent (Marshall, Brennan)
a) Jury is left without guidance once it found a single statutory aggravating circumstance. Nothing to guide them but their whims and prejudices. 

b) Because there was an aggravating factor and we don’t know how much weight was place on it we should overturn it. Court rejects this. 

c) Opinion is inconsistent with Gregg’s characterization of the function of the statutory aggravating circumstances. Marshall says purpose of agg factors is to channel discretion. 
d) Assumption that jury did not balance aggravating circumstances against mitigating circumstances is inconsistent with Coker.

e) Crossing the threshold is not enough. They jury is still left insufficiently guided. Marshall thinks there needs to be structure even in the smaller triangle.

1) How large is the smaller triangle? If it is large enuff then it is like pre-Furman
 

C. Lowenfield v. Phelps


1. Court’s Opinion
a) Aggravating factor has element common with murder elements. Petitioner alleges that this overlap left the jury at the sentencing phase free merely to repeat on of its findings in the guilt phase, and thus not to narrow further in the sentencing phase of the class of death-eligible murders. 
b) Narrowing function for a regime may be provided in either 2 ways: The legislature may itself narrow the definition of capital offenses, as TX and LA have done, so that a jury finding guilt responds to this concern, or the legislature may more broadly define capital offenses and provide for narrowing by jury findings of aggravating circumstances at the penalty phase.
c) Narrowing in the case was performed at the guilt phase. The fact that the jury is also required to find the existence of an aggravating circumstance in addition is no part of the constitutionally required narrowing process, and so the fact that the aggravating circumstance duplicated one of the elements of the crime does not make this sentence constitutionally infirm.

d) LA scheme narrows the class of death-eligible and then at sentencing allows for the consideration of mitigating circumstances and the exercise of discretion.

2. Dissent (Marshall, Brennan, Stevens)

a) Narrowing the class is not “an end in itself” any more than aggravating circumstances are. Rather, the narrowing requirement is meant to channel the discretion of the sentencer.
b) By permitting the removal of the narrowing function from the sentencing process, the Court reduces it to a mechanical formality entirely unrelated to the choice between life and death.

c) Duplication of element prevents adequate guiding of discretion and relieves the jury of the requisite sense of responsibility for its sentencing decision. 

1) State could remind the jury at sentencing that the necessary aggravating circumstances have already been established beyond a reasonable doubt.

2) A jury should know they are affecting someone’s  death eligibility during the guilt/innocence phase. 
3. If you can find aggravating factors in the g/I phase then the punishment phase can just be life or death.  This would be like pre-furman. The sentencing phase is just like pre-furman. The promise of Gregg is to have a newly structured punishment phase. the phase looks just like pre-furman. How little the distance is between the current system and the pre-furman system. 


D. Walton v. Arizona


1. Court’s Opinion
A) Trial judge is presumed to know the law and to apply it in making their decisions. AZSC has narrowed the definition of “especially heinous, cruel, or depraved” aggravating circumstance, and it is presumed that the trial judges apply the narrower definition.

B) It is irrelevant that the statute itself may not narrow the construction of the factor.

C) Walton says where you have unconstitutionally vauge const. factors it is not the end of the inquiry. As long as the factor is given limited construction it is ok. In az trial judges do all the sentences. We should presume that judges understand there must be a limiting construction.
D) Clearly overruled by Ring.  Walton created a godfrey exemption for judges. This is no longer good law since judges cannot do all the work. Must have a jury. 


2. Dissent



A) There are few 1st degree murders which the Arizona SC would not define as 

especially heinous or depraved and those murders which do fall outside this aggravating circumstance are likely to be covered by some other aggravating factor.



B) Judge’s familiarity could not possible have served to guide or channel his 

sentencing discretion. The entire body of AZ case law provide no principled way to distinguish this case from other homicides where capital sentences were not imposed.


E. Lewis v. Jeffers


1. Court’s Opinion



A) Under the new “rational factfinder” standard, a federal reviewing court’s role 



is limited to inquiring “whether, after viewing the evidence in the light most 



favorable to the prosecution, any rational trier of fact could have found the 



essential elements of the crime beyond a reasonable doubt.” 




B) The standard of federal review for determining whether a state court has 




violated the 14th Amendment’s guarantee against wholly arbitrary deprivations of 




liberty is equally applicable in safeguarding the 8th amend’s bedrock guarantee 




against the arbitrary or capricious imposition of the DP



2. Dissent 



A) AZ SC has identified so many factors and has shown itself so willing to add 

new factors when the need arises, that the body of precedents places no meaningful limitations on the application of this aggravating circumstance.  The constitutional infirmity of the court’s approach cannot be recognized through examination of any one opinion.


F. Arave v. Creech
1. Idaho capital murder statute, allowing for imposition of death penalty on the basis of aggravating circumstance that the defendant exhibited an "utter disregard for human life," meets constitutional requirements as construed by Idaho's Supreme Court as applying to the "cold-blooded, pitiless slayer."

2. As construed by Idaho Supreme Court to refer to the "cold-blooded, pitiless slayer," aggravating circumstance of the Idaho death penalty statute that the defendant exhibited "utter disregard for human life" sufficiently narrows the class of defendants eligible for the death penalty.
3. If facially vague but judical construction was narrower, then constitutional. Here it was limited through judicial construction. 

G. Clemons v.MS


1. Court’s Opinion (White)
A) Nothing in the 6th amendment indicates that a D’s right to a jury trial would be infringed where an appellate court invalidates one of 2 or more aggravating circumstances found by the jury, but affirms the death sentence after itself finding that the 1 or more valid remaining aggravating factors outweigh the mitigating evidence.
B) Appellate reweighing is not inconsistent with the pursuit of the goals of consistent application and fairness to the accused.
C) Options

1) Appellate reweighing is permissible - ct is basically making the ultimate judgment. It is the sentencer. Prob.. they are becoming the jury without the trial and witnesses.steiker thinks this is unconstitutional. Ring.. juries have to find the prerequisites to death eligibility.  (apprendi.. right to jury trial means anything that can increase ur punishment must be found by a jury.)
2) Constitutional harmless error analysis – Can we be confident beyond a reasonable doubt that it did not affect the jury when they make a decision. You look at trial transcript and how much time was spent on the unconstitutional issue. If a lot of time was spent on closing or during trial then .. trying to reconstruct what the jury’s process was. Are we confident the jury would have made the same decision?


2. Dissent



A) In reweighing, the court has assumed itself as the role of the sentencer. 

B) Appellate Court ill-suited to evaluate the appropriateness of death in the first instance. Can’t adequately assess from a cold record. Only a trial judge can be aware of the variations in demeanor and tone of voice that bear so heavily on the listener’s understanding of and belief in what is said.




C) Decision whether to impose the DP involves assessment of the D himself, not 

simply a determination as to the facts surrounding a particular event. Right to present mitigating evidence is not fully realized.
3. If as a matter of state law you create channeling and you have the same problem of Zant where there is one factor that is ruled unconstitutional, you cannot just affirm the sentence. 

H. Tuilaepa v. CA


1. Court’s Opinion



A) 

IV. The Requirement of Individualized Sentencing

A. Constitutional foundation of the requirement


1. Woodson v. NC – “individualized” sentencing.  Most significant “Death is different”
a) Opinion – First time the Ct says because death is different there must be different procedures. 
1) Mandatory death penalty departs from the contemporary standards respecting the imposition of the punishment of death and thus cannot be applied consistently with the 8th and 14th amendment requirement that the State’s power to punish “be exercised within the limits of civilized standards.”

A) On the eve of Furman every state has given discretion on the imposition of the death penalty. The fact that 10 states have done this in response to Furman is more a response to what Furman wants, not a reflection of public opinion.

B) Evolving standards of decency

C) Death is different

D) This will not solve the prob of arbitrariness


1]Juries will nullify and will not return murder verdicts 

where death is appropriate

2] By treating everyone as part of the undifferentiated mass you are leaving out important information. 

3] Mandatory statutes enacted in have simply “papered 
over the problem” of unguided and unchecked jury discretion.  

2) NC’s statute provides no standards to guide the jury in its exercise of power to determine which 1st degree murderers shall live and which shall die. No way to check arbitrary and capricious exercise of that power through a review of death sentences.

3) Statute fails to allow the particularized consideration of relevant aspects of the character and record of each convicted defendant before the imposition upon him of death. 

A) Because punishment is so great you have to understand more of the context of the crime. 

B) DP is so different from any other punishment in its severity and its permanence, that a jury has to be allowed to consider these factors.





4) Community sentiment opposed the DP. Evolving standards of decency

5) Risk of nullification.  Would not result in even handed application since jury might not convict. This introduces a different type of arbitrariness. Treating people within the triangle the same raising other problems

6) In capital cases, the fundamental respect for humanity underlying the 8th amendment requires consideration of the character and record of the individual offender and the circumstances of the particular offense as a constitutionally indispensable part of the process of inflicting the penalty of death. 
A) Death is different because of its severity and permanence. There needs to be “heightened reliability” 


b) Rehnquist Dissent
1) Death is different argument – the fact that it is irreversible suggests that you should have special procedures. Creating a safeguard that does not have anything to do with the difference between death and life. The way death is different does not make this a requirement.
2. Lockett v. Ohio – Statute narrowly limits the sentencer’s discretion to consider the circumstances of the crime and the record and character of the offender as mitigating factors. Can’t have statutory limit that precludes consideration of youth and minor participation in the crime. 


a) Opinion (Burger)
1) We conclude that the 8th and 14th amendments require that the sentencer, in all but the rarest kind of capital case, not be precluded from considering, as a mitigating factor, any aspect of a defendant’s character or record and any of the circumstances of the offense that the defendant proffers as a basis for a sentence less than death. 
2) The need for treating each D in a cap case with that degree of respect diue the uniqueness of the individual is far more important than in noncap cases. 
3) A statute that prevents the sentencer  in all capital cases from giving independent mitigating weight to aspects of the D’s character and record and to circumstances of the offense proffered in mitigation creates the risk that the DP will be imposed in spite of factors which may call for a less severe penalty.

4) To meet constitutional requirements, a DP statute must not preclude consideration of relevant mitigating factors. 


3. Eddings v. OK – Invalidates judge’s refusal to consider D’s history of being 


abused.
a) Presentation not enough; must consider and give effect to evidence. The sentencer may not refuse to consider, as a matter of law, any relevant mitigating evidence. They may determine the weight of the evidence but they may not give it no weight by excluding such evidence from consideration.
b) State courts must consider all relevant mitigating evidence and weigh it against the evidence of the aggravating circumstances.
c) If you have a retributive view, anything that severely impinges on free will so it is less a product of your choice and more a product of your environment then you are less at fault. Should the Ct constitutionalize this theory?


B. The Texas Statute
1. Jurek v. Texas (companion case to Gregg, Profitt, Woodson, and Roberts) – Too much discretion
a) Issue: Whether the imposition of death for murder under TX law violates the 8th and 14th amendment.

1) TX had changed its law after Furman, limiting capital homicides to intentional and knowing murders in 5 situations. It also adopted a new sentencing procedure which asks the jury 3 questions. If the jury answers yes to all then death sentence is imposed.

b) TX’s action in narrowing the categories of murder for which the death sentence may be imposed serves the same purpose as the list of statutory aggravating circumstances in the GA and FL laws.
c) Tx statute requires that the jury find the existence of a statutory aggravating circumstance before the DP may be imposed. The aggravating circumstance is determined at the guilt-innocent phase.
d) By narrowing down its definition of capital murder it has essentially said that there must be at least one statutory aggravating circumstance before the death sentences may be considered. By authorizing the D to bring before the jury at the separate sentencing hearing whatever mitigating circumstances relating to the individual D can be adduced, TX has ensured that the sentencing jury will have adequate guidance to enable it to perform its sentencing jurisdiction. 
e) A jury must be allowed to consider on the basis of all relevant evidence not only why a death sentence should be imposed, but also why it should not be imposed. TX’s special questions allow consideration of particularized mitigating factors. 



f) Old Tx law

1) 1st question – Whether the D caused the death deliberately and with reasonable expectation that death would result.  Goal was intended for people convicted under the law of multiple parties. Originally intended to make sure there was some contemplation of the accomplice that the killing could take place. 
A) If construed broadly  (a form of higher mens rea)  then it could be vehicle to include things like abuse. 

2) 2nd question - Future dangerousness – retributive theory and moral culpability are backward thing. What caused this behavior? That’s a different question than what will happen in the future






A) Ct thinks this is broad enough to cover what Woodson 





requires. It’s possible these questions can accommodate all 





the relevant evidence. 





3) 3rd question - Provocation
4) Could have probs if people raise mitigation factors not covered by the 3 questions



2. Franklin v. Lynaugh
a) Evidence of residual doubt (must be guilt beyond a reasonable doubt) 
b) Skipper says good behavior in prison is part of Woodson.
1) Good behavior in prison is not about mitigating. As a consequence Woodson is no longer about mitigation but individualization.



3. Penry v. Lynaugh – Arguing too little discretion



a) Opinion 
1) Underlying Lockett and Eddings is the principle that punishment should be directly related to the personal culpability of the crim D. 

 Jury must be instructed in such a way that it can consider mitigating evidence and give it mitigating effect in imposing the sentence.  

2) Here the jury was not provided with a vehicle for expressing its “reasoned moral response” to the mitigating evidence in rendering its sentencing decision. 
A) Providing mitigating evidence that had relevance to the D’s moral culpability would have provided the jury with no vehicle for pressing its reasoned moral response since it is beyond the scope of the special verdict questions.

3)In light of the prosecutor’s arg and in the absence of appropriate jury instruction a reasonable juror could well have believed that there was no vehicle for expressing the view that Penry did not deserve to be sentences to death based upon his mitigating evidence.




4) It is precisely because the punishment should be directly related to the 

personal culpability of the D that the jury musr be allowed to consider and give effect to mitigating evidence relevant to the D’s character or record or the circumstance of the offense.  

5) Whether TX’s statute is constitutional for someone with evidence of mental retardation and abuse. Jury is not given a way to respond to this factor. 
6) 3 special questions

A) Too thin a question. In absence of a clear definition of deliberateness test, it was not broad enough. Jury could have found that it acted deliberately but was still justified in a sentence less than death. 

B) Future dangerousness, it is double edged. Although it makes him less culpable it might hurt him since it makes him look more dangerous. 

C) 2 special issues not sufficient. If they truthfully answer the 2 questions with yes they have no vehicle for taking into consideration mitigating factors. Since there’s no discretion it’s like a mandatory sentence. 
e) Penry II Instruction – If there is mitigating factor so D deserves less than death then change answer to 1st or 2nd special question. Found to be unconstitutional. This is a form of nullification because it is telling the jury to answer the question dishonestly.
1) Most have loss because ct says you were not entitled to the instruction anyway or there was no nexus to crime

f) Penry III – does the D have mental retardation? Should be determined in a calm situation where jury does not know its significance. Should have an inquiry by a jury by a jury with no stake in whether the D gets DP. 




g) Ps say looking at the crime helpful in assessing adaptive behavior. 

h) Aftermath - Ct of Crim Ap / 5th circuit. Created subrules to get around penry. after penry says that unless you have mental retardation you don’t win under penry. They say you can get other factors considered under the special questions. You need uniquely severe permanent handicap you do not get relief from penry. Ie. Youth excluded. 

1) In addition you have to establish a nexus between mitigation and crime. 



4. Johnson v. TX - Is evidence of youth adequately addressable under the special 



issues?
a) You can find that a 17 yr old acted deliberately have less moral culp because of his age. Youth mitigates because you don’t have the same kind of moral maturity and consequences of behavior. The impulsiveness of adolescence. 

b) Could argue that because of your age you might be less dangerous because you have time to mature. 

c) State Arg: says he gets his youth considered under future dangerousness. 




d) D Arg: He has to be able to argue his reduced moral culpability for a 
sentence less than death. A jury might think he is dangerous but not deserving of death. Jury has no way of giving effect to their view that he is deserving of less than death. Vehicle not comprehensive enough. 

e) Ct: Requires some vehicle for some consideration of mitigating evidence but doesn’t require consideration in all possible ways. 




f) New law





1) Future dangerousness





2) Law of parties





3) Life or death based on mitigation


C. Further Developments


1. Walton v. Arizona



a) Scalia’s concurrence




1) Ct requiring 2 diametrically opposite principle..





2) Guide juries to avoid arbitrariness. Furman and Gregg





3) Require discretion to ensure individualization





4) Scalia says this is not reconcilable. 





5) Balancing guidance and discretion.





6) Woodson locket eddings, penry line should be jettisoned. 



2. Callins v. Collins
a) Blackman says scalia is right. Good reason to require guidance and discretion. Since both cannot be simultaneously achieved DP should be abolished. 



b) Court views it in 2 phases: (Stevens in Walton)





1) Guidance gets you to small triangle. 





2) Then once you are there it requires lots of discretion

3) Regrettable that there is disparate treatment within smaller triangle but at least these are people who are more deserving. 
V. Whose Story? Individualized Sentencing and the Perspective of the Victim

A. Lowry Book



1. Mitigating factors



a) Abused childhood (Reducing culpability)





1) Early exposure to drugs





2) Mother’s prostitution





3) Relationship with father. Belated discovery she was not the 





logical child of her father.





4) Unsupervised by father




b) Drug-induced haze




c) Influence of her boyfriend





1) He is older, almost a father figure, hardened criminal.




d) Transformation (lack of dangerousness)





1) Religious conversion





2) Helps kids and other inmates





3) Remorse





4) Acceptance of responsibility

B. Payne v. TN


1. Court’s Opinion



a) Victim impact evidence is designed to show each victim’s “uniqueness as a 




individual human being” whatever the jury might think the loss to the community 




resulting from his death might be. 

b) For the jury to assess meaningfully the D’s moral culpability and blameworthiness, it should have before it at the sentencing phase evidence of the specific harm caused by the D. The state has a legitimate interest in counteracting the mitigating evidence which the D is entitled to ut in, by reminding the sentencer that just as the murderer should be considered as an individual, so too the victim is an individual whose death represents a unique loss to society and in particular to his family. 

c) A state may legitimately conclude that evidence about the victim and about the impact of the murder on the victim’s family is relevant to the jury’s decision as to whether or not the DP should be imposed. 




d) There should be correspondence to D’s right to permit character evidence 



2. Marshall Dissent
a) Doesn’t relate to the defendant’s culpability. Where D was unaware of the personal circumstances of his victim, admitting evidence of the victim’s character and the impact of the murder upon the victim’s family predicates the sentencing determination on factors wholly unrelated to the blameworthiness of the particular defendant.

b) Probative value of such evidence is always outweighed by its prejudicial effect because of its inherent capacity to draw the jury’s attention away from the character of the D and the circumstances of the crime to such illicit considerations as the eloquence with which family members express their grief and the status of the victim in the community.



3. Steven’s Dissent



a) CP jurisprudence has required that any decision to impose the DP be based 

solely on evidence that tends to inform the jury about the character of the offense and the character of the D. Evidence that serves no purpose other than to appeal to the sympathies or emotions of the jurors has never been considered admissible. 




b) Victim is not on trial; her character, whether good or bad, cannot therefore 




constitute either an aggravating or a mitigating circumstance.




c) Victim impact evidence has 2 flaws
1) Aspects of the victim’s character unforeseeable to the D at the time of his crime are irrelevant to the D’s personal responsibility and moral guilt. 





2) Quantity and quality of victim impact evidence sufficient to turn a 

verdict of life in prison into a verdict of death is not defined until after the crime has been committed and therefore cannot possibly be applied consistently in different cases.



4. Victim hierarchy


5. Better argument
a) In response to hierarchy, combats discrimination minority victim crimes don’t get much attention. For white juries they tend to reflexively relate. Make their lives seem vindicating to the jury. Bring home the costs of murder.



b) However it is useful to delineate severity of harm. Evidence of harm is 
relevant to punishment. Might be useful in combating discrimination for minorities. 
VI. The Eighth Amendment’s Proportionality Principle


A. The Principle of “Proportionality”
1. Coker v. Georgia – Nothing before Coker that arms the court for addressing the issue. Ct is essentially starting from scratch.
a) Proportionality – Severity of the punishment is not excessive in relation to the crime.




b) Majority 
1) The 8th amend bars not only those punishments that are barbaric but also those that are excessive in relation to the crime committed.





2) DP is disproportionate and excessive for the crime of rape.





3) Poll






A) At no time in the last 50 years have a majority of States 






authorized death as a punishment for rape






B) In reviving the DP to satisfyu Furman, non of the States that 

had not previously authorized death for rape chose to include rape among the capital felonies. Of the 16 in which it had been a cap offense, only 3 provided it. After Woodson, only 1.
1] Switch from 16 to 3 isn’t revealing since many simply chose not to make DP mandatory.

2] Not indicative of their beliefs, just that they fear court reversal.

C) Legislative rejection of CP for rape confirms that death is indeed a disproportionate penalty for the crime of raping an adult woman.

4) Juries are a significant and reliable objective index of contemporary values. GA juries have sentences rapists to death 6 times since 1973.
A) 63 convictions in GA, 6 DP. Thin evidence to rest a conclusion on national view.




c) Burger Dissent




1) Disagrees with the breadth of Court’s holding. Should just limit it to 





GA.

2) Myopic to base sweeping constitutional principles upon the narrow experience of the past 5 years.

3) Failure of more states to enact statutes imposing death for rape of an adult woman may thus reflect hasty legislative compromise occasioned by time pressures following Furman, a desire to wait on the experience of those states which did enact such statute, or simply an accurate forecast of today’s ruling.

d) Weems – Punishment in Philippines. D sentenced to hard labor while attached to chains. Court said that kind of punishment is unconstitutional. Question is if this is a proportionality or a mode of punishment case. More of a mode of punishment. 

e) Robinson – Violates 8th amendment to punish someone based on the status of being a drug addict. Doesn’t really apply. Can’t punish non action. 

f) Trop v. Dulles – Evolving standards of decency. Crime was desertion during wartime.  Citizenship revoked. Not a proportionality case. 




g) Gregg – Talks about excessive punishment





1) No measurable contribution to the goals of punishment





2) Grossly out of proportion to the severity of the crime



3. Post Coker 




a) Rummel





Life in prison for obtaining $120.75 by false pretenses. 




Ct sustains sentence. Court says no proportionality guarantee. 






b) Hutto v. Davis





Sustains punishment. 40 years for 40 ounces of pot. 




c) Solem v. Helm 




Life without possibility of parol is disproportionate where it is a 





nonviolent offense. 









Test






A) Gravity of the offence compared to severity of punishment. 






B) Intrajurisdictional analysis – 






C) Interjurisdictional analysis




4. Harmelin v. Michigan - D is sentenced to death for simple possession.



a) No majority opinion



b) Scalia
1) In the English Declaration of Rights, the focus was on illegal or invented punishments. Punishments not authorized by Parliament. 

2) Should focus on modes of punishment and outside of our tradition. 

3) Once not unusual and outside tradition, then it is up to the legislature to say what that punishment should be attached to.

4) Attacks Solem v. Helm’s 3 prong test

A) The inherent gravity of the offense – Issue is what else should be regarded to b e as serious as violent offenses or even to be more serious than some of them. There is an enormous variation in statutes.


B) The sentences imposed for similarly grave offenses in the 

same juris- One cannot compare if there is no objective standard of gravity. 


C) The sentences imposed for the same crim in other juris – 

Absent a constitutionally imposed uniformity inimilcal to traditional notions of federalism, some state will always bear the distinction of treating particular offenders more severely than any other state. There’s no constitutional hierarchy for punishment so this inquiry tells us nothing





5) Response to all of this.. what about life sentence for overtime 
parking? If there is no proportionatity guarantee then how do we stop that?



 c) Kennedy concurrence



1) Principles
A) Fixing of prison terms for specific crimes involves a substantive penological judgment that, as a general matter, is properly within the province of the legislatures, not courts.





B) 8th Amend does not mandate the adoption of any one 





penological theory. 





C) Marked divergences both in underlying theories of sentencing 

and in the length of prescribed prison terms are the inevitable and often beneficial result of the federal structure





D) Proportionality review by federal courts should be informed 





by objective factors to the maximum possible extent.




2) 8th amend does not require strict proportionality between crime and 

sentence. Rather ir forbids only extreme sentences that are grossly disproportionate to the crime. 

3) One factor may be sufficient to determine the constitutionality of a particular sentence. 2nd and 3rd prong are appropriate only in the rare cases in which a threshold comparison of the crime committed and the sentence imposed leads to an inference of gross disproportionatlity




d) White dissent




1) Ct’s CP cases require proportionality. Rejects Scalia’s notion that 





Amend bars only cruel and unusual modes or methods of punishment




2) To be constitutionally proportionate , punishment must be tailored to a 





D’s personal responsibility and moral guilt. 




5. Enmund v. Florida – Nontrigger man case


a) 3 part test – Exempted people who don’t kill, don’t intend to kill, or don’t 


attempt to kill.



b) Only 1/3 of jurisdictions would ever permit a D who somehow participated in 



a robbery where a murder occurred to be sentenced to die. 


c) Juries have rejected the DP in cases such as this where the D did not commit 



the homicide, was not present when the killing too place, and did not participate 



in a plot or scheme to murder. 


d) 8th amend does not permit the imposition of the DP for one who aids and abets 

a felony in the course of which a murder is committed by others who does not kill, attempt to kill, or intend that a killing take place or that lethal force will be employed.

e) Focus must be on a D’s culpability, not on that of those who committed the robbery and shot the victims.

f) Fundamental that causing harm intentionally must be punished more severely than causing the same harm unintentionally.

g) Deterrence -  A person who does not intent to take life or contemplate that lethal force will be employed by others will not be deterred since it does not enter into the cold calculus that precedes the act.


1) SP is rarely imposed on one only vicariously guilty of the murder, a 


fact which attenuates its possible utility as an effective deterrence.




h) Punishment must be tailored to personal responsibility and moral guilt. 





1) American crim law has long considered a D’s intentions and therefore 





his moral guilt to be critical to the degree of his crim culpability.


6. Tison v. Arizona - Ct retracts from Enmund and comes up with a different standard. If 
you have extreme recklessness (a substantial participant in a dangerous felony) then you are death eligible. 



7. Atkins v. Virginia

a) Direction of the change. Large majorities in legislature that pass the law. small # of execution of mentally retarded.




b) Stevens – even though it is 18 .it is 18 that has moved in the same direction in 



the last few years. 

c) Scalia says you crystallize and cement something the states cannot experiment around. From retributive view, mentally retarded might be worst of the worse



d) Footnote 21 – Outside sources
Cites American Psychological Association

Representatives of widely diverse religious communities

World opinion

e)  Oconnor and kennedy believe in broader proportionality




f) Post atkins

Retroactive?

How would states implement it? what is the IQ threshold? Pre- or post trial decision?

8. Penry note– O’connor rejects a proportionity exemption for mentally retarded.

Difficulty on line drawing. Too slippery a concept. 

VI. The Requirement of Heightened Reliability in Capital Sentencing -Procedural protection for capital cases that aren’t required in noncap cases


A. Gardner v. FL
1. Death is a different kind of punishment from any other which is imposed in this country. From the point of view of the D, it is different in both its severity and its finality. From the point of view of society, the action of the soverign in taking the life if one of its citizens also differs dramatically from any other legitimate state action. It is of vital importance to the D and to the community that any decision to impose the DP be based on reason rather than caprice or emotion.

2. The sentencing process as well as the trial itself must satisfy the requirements of the Due Process Clause. 
3. Assurances of secrecy are conducive to the transmission of confidences which may no closer relation to fact than the avg rumor or item of gossip, and may imply a pledge not to attempt independent verification of the info received. The risk that some of the info accepted in confidence may be erroneous, or may be misinterpreted, by the investigator or by the sentencing judge is manifest.



4. If info is the basis for the DP, the interest in reliablility plainly outweighs the State’s 



interest in preserving the availability of comparable info in other cases.

5. Debate between adversaries is often essential to the truth-seeking function of trials requires us also to recognize the importance of giving counsel an opportunity to comment on facts which may influence the sentencing decision in cap cases. 

6. Would be necessary to make review avail to be reviewed on appeal. Since the State must admin its CP procedures with an even hand it is important that the record on appeal disclose to the reviewing court the considerations which motivated the death sentence. 

7. Due process was denied when the death sentence was imposed, at least in part, on the basis of information which he had no opportunity to deny or explain.


B. Caldwell v. MS – Should jury be told of the enormity of their decision. Diminishing jury’s 


responsibility not permitted. 
1. Facts: D made argument for jury nullification. DP is not the solution. P argues that if wrong it can be fixed via appeals. 





2. Opinion of the Court (Marshall)
a) It is constitutionally impermissible to rest a death sentence on a determination made by a sentencer who has been led to believe that the responsibility for determining the appropriateness of the D’s death rests elsewhere. 

1) The qualitative difference of death from other punishments requires a correspondingly greater degree of scrutiny of the capital sentencing determination.

2) Belief in the assumption that sentencers treat their power to determine the appropriateness of death as an “awesome responsibility” has allowed this court to view sentencer discretion as consistent with and indeed indispensable to the 8th amend’s “need for reliability in determining the death is the appropriate punish. In a specific case.”

b) By letting juries think they are making a provisional decision they are more likely to administer it. Bias in favor of DP when state suggests that jury may shift its sense of responsibility.

1) The delegation of sentencing responsibility that would not simply postpone the D;s right to a fair determination of the appropriateness of his death; rather it would depreive him of that right, for an appellate court, unlike a capital sentencing jury, is wholly ill-suited to evaluate the appropriateness of death in the first instance. 





2) Inability to confront and examin individuality of D





3) Appellate ct merely reviews the jury’s decision with a presumption of 





correctness.

4) Bias could stem from assumption that life sentence could not be increase to a death sentence on appeal. If the jury understands that only a death sentences will be reviewed, it will also understand that any decision to delegate responsibility for sentencing can only be effectuated by returning that sentence.
5) Uncorrected suggestion that responsibility for any ultimate determination of death will rest with others presents an intolerable danger that the jury will in fact choose to minimize the importance of its role. 



3. O’Connor says problem is that this is an inaccurate statement. Had it been accurate 



account of MS review it would not be as problematic.

C. Beck v. AL - If there is a lesser crime you might be guilty under then you entitled to it. 



1. Providing the jury with a 3rd option ensures that the jury will accord the D the full 



benefits of the reasonable-doubt standard.
a) Where one of the elements of the offense charged remains in doubt, but the D is plainly guilty of some offense, the jury is likely to resolve its doubts in favor of conviction.

2. Entitlement to a lesser offense is a safeguard that would seem esp important in a case such as this. When the evidence unquestionably establishes that the D is guilty of a serious, violent offense, but leaves some doubt with respect to an element that would justify conviction of a capital offense, the failure to give the jury the 3rd option of convicting on a lesser included offense would seem inevitably to enhance the risk of an unwarranted conviction.



a) Such a risk cannot be tolerated in a case in which the D’s life is at stake. 
3. We have invalidated procedural rules that tended to diminish the reliability of the sentencing determination. The same reasoning must apply to rules that diminish the reliability of the guilt determination. Thus, if the unavailability of a lesser included offense instruction enhances the risk of an unwarranted conviction, Alabama is constitutionally prohibited from withdrawing that option from the jury in a capital case.

4. This is a mandatory death penalty.  By taking away lesser included offense you avoid jury nullification if they don’t want to give the death penalty. 



5. State’s theory that jury’s reluctance to sentence someone to death is a check doesn’t 



hold up since conviction rate is 96%. 


D. Schad v. AZ


1. Beck is only triggered if you genuinely have a lesser offense as a matter of state law. 



So it is up to the state to define what is a lesser offense.


2. Here, robbery is not a lesser included offence while 2nd degree murder is.


E. Herrera v. Collins


1. Opinion (Rehnquist)
a) Due process does not require that every conceivable step be taken, at whatever cost, to eliminate the possibility of convicting an innocent person” To conclude otherwise would all but paralyze our system for enforcement of the criminal law.

b) Once a D has been afforded a fair trial and convicted of the offense for which he was charged, the presumption of innocence disappears. 
c) Claims of actual innocence based on newly discovered evidence have never been held to state a ground for federal habeas relief absent an independent constitutional violation occurring to the underlying state crim proceeding. Where newly discovered evidence is alleged in a habeas application, evidence which could not reasonably have been presented to the state trier of fact, the fed ct must grant an evidentiary hearing. Of course, such evidence must bear upon the constitutionality of the applicant’s detention; the existence of newly discovered evidence relevant to the guilt of a state prisoner is not a ground for relief on fed HC. This rule is grounded in the principle that FH courts sit to ensure that individuals are not imprisoned in violation of the Constitution, not to correct facts of error.
d) There is no guarantee that the guilt or innocence determination would be any more exact. To the contrary, the passage of time only diminishes the reliability of criminal adjudications.

e) Claim of actual innocence is not itself a constitutional claim, but instead a gateway through which a habeas petitioner must pass to have his otherwise barred constitutional claim considered on the merits.

f) Don’t need judicial process because if you have a genuine case, there are 



avenues for relief like clemency. 
g) In state criminal proceedings the trial is the paramount event for determining the guilt of innocence of the D. FH review of state convictions has traditionally been limited to claims of constitutional violations occurring in the course of the underlying state criminal proceeding. Our FH cases have treated claims of “actual innocence” not as an independent constitutional claim, but as a basis upon which a habeas petitioner may have an independent constitutional claim considered on the merits, even though his habeas petitioner would otherwise be regarded as successive or abusive. History shows that the trad remedy for claims of innocence based on new evidence discovered too late in the day to file a new trial motion, has been executive clemency.
h) The very disruptive effect that entertaining claims of actual innocence would have on the need for finality in cap cases, and the enormous burdens that having to retry cases based on often stale evidence would place on the States, the threshold showing for such an assumed right would necessarily be extraordinarily high.

i) Truly persuasive demonstration of actual innocence made after trial would render the execution of a D unconstitutional, and warrant FH relief is there were no state avenue open to process such a claim




j) Big ? after Herrera was What are the standards for you to get relief?





1) Entitled to challenge the sufficiency of the evidence after giving all 




the inferences to the benefit of the state





2) Brady – When P withholds evidence


2. O’Connor concurrence
a) The issue before us is not whether a state can execute the innocent. It is whether a fairly convicted and therefore legally guilty person is constitutionally entitled to yet another judicial proceeding in which to adjudicate his guilt anew, notwithstanding his failure to demonstrate that constitutional error infected his trial. 

b) Throughout history the fed cts have assumed that they should not and could not intervene to prevent an execution so long as the prisoner had been convicted after a constitutionally adequate trial.

 

3. Blackmun Dissent



a) Protection of the 8th amend does not end once a D has been validly convicted 




and sentenced.

b) Whether petitioner is viewed as challenging simply his death sentence or also his continued detention, he is still challenging the State’s right to punish him. Legitimacy of punishment is inextricably intertwined with guilt. 



c) Beck requires more than reliability in sentencing. It also mandates a reliable 




determination of guilt.

d) Question is not whether a 2nd trial would be more reliable than the 1st but whether, in light of the new evidence, the result of the 1st trial is sufficiently reliable for the state to carry out the death sentence. Furthermore, it is far from clear that a state will keep to retry the rare prisoner who prevails on a claim of actual innocence. 

e) Possibility of executive clemency is not sufficient to satisfy the requirements of the 8th and 14th amend. This is available for every case in which the D challenges the sentence under the 8th amend. Recognition of a bare possibility would have judicial review under the 8th amend meaningless. 


 


F. Blair v. Delo

G. Simmons v. SC – Inform jury that life sentence meant life without parole. Where state argues 


future dangerousness, D is permitted to inform jury of what life sentence entails. 


1. Opinion of the Court (Blackmun)



a) Where future dangerousness is at issue, and state law prohibits the D’s release 

on parole, due process requires that the sentencing jury be informed that the D is parole ineligible.

b) Where the P relies on a prediction of future dangerousness in requesting the DP, elemental due process principles operate to require admission of the D’s relevant evidence in rebuttal. 

c) Because truthful info of parole ineligibility allows the D to deny or explain the showing of future dangerousness, due process plainly requires that he be allowed to bring it to the jury’s attention by way of argument by D counsel or an instruction from the court 



2. Souter concurrence
a) 8th amend entitles a D to a jury capable of a reasoned moral judgment about whether death, rather than some lesser sentence, ought to be imposed.

b) Whenever there is a reasonable likelihood that a juror will misunderstand a sentencing term, a D may demand instruction on its meaning, and a death sentence following the refusal of such a request should be vacated as having been arbitrary or discriminatorily and wantonly and freakishly imposed.



3. O’Connor’s concurrence 
a) In a state where parole is avail, the Constitution does not require jury consideration of that fact. If the P does not argue future dangerousness, the State may appropriately decide that parole is not a proper issue for the jury’s consideration even if the only alternative sentence to death is life imprisonment without possibility of parole. 


4. Scalia Dissent
5. Retribution. Severity of punishment. If P says this person deserves to die, then D should be able to say no. D deserves to spend life in prison. Life in prison is adequate punishment.

H. Brown v. TX

VII. The Constitutional Guarantee of Effective Assistance of Counsel


A. Strickland v. Washington (1984) -Broader issue: Standard for effective representation. 6th 

amend only says you have right to assistance of counsel. 



1. Intro

a) Powell – Assistance to counsel if you are indigent in cap cases.

b) Gideon – General right to counsel 



2. O’Connor (Court’s Opinion)



a) Standard

1) D must show that counsel’s performance was deficient. This requires showing that counsel made errors so serious that counsel was not functioning as the counsel guaranteed the D by the 6th Amend. 





A) Whether counsel’s assistance was reasonable considering all 






the circumstances. D must show that counsel’s representation 






fell below an objective standard of reasonableness.
B) Must judge the reasonableness of the conduct on the facts of the particular case, viewed as of the time of the counsel’s conduct.

2) D must show that the deficient performance prejudiced the defense. This requires showing that counsel’s errors were so serious as to deprive the D of a fair trial, a trial whose result is reliable.





A) Don’t have to establish prejudice when







1] Lawyer is physically absent

2] Presumed where there is a conflict of interest – Here counsel breaches duty of loyalty, a basic duty.

A] D must affirmatively prove CoI. 






B) Denial of assistance of counsel is legally presumed to result 






in prejudice

C) Must show adverse effect - It is not enough for the D to show that the errors had some conceivable effect on the outcome of the proceeding. Virtually every act or omission would meet that test. 

D) D must show that there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding would have been different. A reasonable probability is a probability sufficient to undermine confidence in the outcome.

E) In making the determination a court should presume, absent challenge to the judgment on grounds of evidentiary 

insufficiency, that the judge or jury acted according to the law.




b) Judicial scrutiny of counsel’s performance must be highly deferential. It is too 

tempting or easy to 2nd guess after conviction or adverse sentence. A fair assessment requires that every effort be made to eliminate the distorting effects of hindsight, to reconstruct the circumstances of counsel’s challenged conduct, and to evaluate the conduct from counsel’s perspective at the time.
1) Because of difficulties inherent in making the evaluation, a court must indulge a strong presumption that counsel’s conduct falls within the wide range of reasonable professional assistance. The D must overcome the presumption that under the circumstances, the challenged action might be considered a sound trial strategy.

c) In every case the court should be concerned with whether, despite the strong presumption of reliability, the result of the particular proceeding is unreliable because of a breakdown in the adversarial process that our system counts on to produce just results.


3. Marshall
a) Performance standard is so malleable that in practice, it will have either no grip at all or will yield excessive variation in the manner in which the 6th amend is interpreted and applied. 





1) Objective standard of reasonableness is ambiguous. Quality of 

representation differs when the lawyer is ct appointed. Quality also varies by region. Ct’s opinion offers no response to these ?s
b) Prejudice standard. Difficult to tell whether a D convicted after a trial in which he was ineffectively represented would have fared better if his lawyer had been competent. Tough to tell only on the basis of a cold record. Only purpose of the constitutional guarantee of effective assistance is not to reduce the change that innocent persons will be convicted. It also functions to ensure that convictions are obtained only though fundamentally fair procedures. A proceeding in which the D does not receive meaningful assistance in meeting the forces of the State does not constitute due process.
c) Standard for what constitutes effective assistance should be applied more stringently in cap sententencing proceedings. 


B. Burger v. Kemp
C.. PA v. Finley – Neither the DP Clause of the 14th amend nor the equal protection guarantee of meaningful access required the state to appoint counsel for indigent prisoners seeking state postconviction relief. 



1. The right to paid counsel but not in state and federal habeas. No right to effective 


lawyer in state habeas. So if he screws up you are out of luck

VIII. The Structure of Federal Habeas


A. Introduction


1. Habeas Corpus - Order to the person in control of the inmate to produce the inmate.



a) English – Challenge to custody. 


2. Imported to American colonies there are federal and state habeas. 




a) Pre-Trial 





1) Used to challenge denial of bail 





2) Challenge the lawfulness of arrest




b) Constitution





1) Article I s. 8 List of Congressional Powers





2) s. 9 Express limits. Congress shall not suspend the writ of HB




c) Federal Judiciary Act of 1789





1) Created fed. writ for federal prisoners





2) Remained until 1867 when it gave authority over state prisoners.

B. Brown v. Allen – Clearest codification of modern FH. De novo review of law. mixed law/fact ?S


1. Reed
a) A fed ct is not required to entertain an application for habeas corpus if it appears that the legality of such detention has been determined by a judge or court of the US on a prior application for a writ of habeas corpus.

b) If the ct is satisfied, by the record, that the state process has given fair consideration to the issues and the offered evidence and has resulted in a satisfactory conclusion, the ct may refuse the writ.

c) Trial may be had in the discretion of the fed ct or judge hearing the new application. Although they have the power, it is not necessary to hold hearings on the merits, facts, or law a second time when satisfied that fed constitutional rights have been protected. 

d) Are not res judicata since it does not bind fed courts.



2. Frankfurter



a) Most claims for review of State convictions are without merit. 


b) Standards that should be used to review writ.




1) Prima facie case must be made out by the petitioner. The application 

should be dismissed when it fails to state a federal question, or fails to set forth facts which, if accepted at face value, would entitle the applicant to relief.

2) Failure to exhaust State remedy is an obvious ground for denying the application.





3) If the record of the State proceedings is not files, judges is required to 

decide, with due regard to efficiency in judicial administration, whether it is more desirable to call for the record or to hold a hearing.






4) When the record of the State court proceedings is before the court, it 

may appear that the issue turns on basic facts and that the facts have been tried and adjudicated against the applicant. Unless a vital flaw be found in the process of ascertaining such facts in the State court, the District Judge may accept their determination in the State proceeding and deny the application. On the other hand, State adjudication of questions of law cannot, under the habeas corpus statute, be accepted as binding.





5) Where the ascertainment of historical facts does not dispose of the 

claim but calls for interpretation of the legal significance of such facts, the District Judge must exercise his own judgment on this blend of facts and their legal values. Thus, so called mixed questions or application of constitutional principles to the facts as found leave the duty of adjudication with the federal judge.





6) Federal district judge may take into consideration a prior denial of 

relief by a fed court. Fed judge may, but need not inquire anew into a prior denial of a habeas corpus application in a federal court if the petition presents no new ground not theretofore presented and determined, and the judge or court is satisfied that the ends of justice will not be served by such injury. 



c) It is inadmissible to deny the use of the writ merely because a State court has 




passed on a Federal constitutional issue. 


3. Underlying Constitutional Issues




a) Racial discrimination in the selection of the jury 




b) Unconstitutionally coerced confession



4. Came out of state courts. State courts denied relief saying there was no federal issue. 

Should denial of cert preclude review in federal habeas. A decision not to exercise cert is not a review of the issues of the case.

5. Federal court reviews the state decision regarding federal constitutional rights.

6. If there is an independent and adequate state ground for a state court decision then a federal court cannot address on direct review the federal claim. Ie. Procedural bar.


a) Claim must be adequate preserved to prevent this

7. Independent/Adequate state ground does not apply to fed habeas. Fay v. Noia

8. 3 possible questions 


a) Fact questions – Generally a rule of deference. ie. Was there a gun?

b) Mixed Law/Fact Questions – Federal judges review de novo and without deference. Applying legal standard to the facts. ie. Was there deficient performance? Was there prejudice? Was confession coerced? 

c) Law Questions – ie. Does the 8th Amendment apply to states?
9. Federal habeas is a surrogate for the direct review that could have been had by the SC but is not practical. Federal H is just a way for federal courts to police state court interpretation of federal law. 

a) Argument for include: consistency, expertise, politically insulated. 


b) Argument against: comity. disrespectful to state courts. 

10. Modified by 1996 AEDPA


C. Wright v. West – Discussion of whether deferential review for mixed law/fact 
1. Claim – Right to have appellate court determine the sufficiency of evidence to support the decision. Court has said this is part of due process. 

2. Thomas
a) Review the decision for reasonableness not correctness. A claim that evidence is insufficient to support a conviction as a matter of die process depends on whether, after viewing the evidence in the light most favorable to the P, any rational trier or fact could have found the essential elements of the crime beyond a reasonable doubt.

1) For a federal not to ask itself if it was violated but if state court was reasonable in finding it was not violated. Federal habeas court must defer to state court’s decision rejecting the claim unless that decision is patently unreasonable.



2) Reasonable review instead of de novo review 

b) When you raise an issue in FH you can only rely on law when your conviction becomes final. Does not apply retroactively. 

1) Under Teague, a HC petitioner cannot benefit from a new rule of crim procedure announced after his conviction has become final on direct appeal. 




c) HC is not intended as a substitute for appeal, nor as a device for reviewing the 




merits of guilt determinations at crim trials, but onlt to guard against extreme 




malfunctions in the state crim justice system.

d) Habeas review entails significant costs. It disturbs the State’s significant interest in repose for concluded litigation, denies society the right to punish some admitted offenders, and intrudes on state sovereignty to a degrees matched by few exercises of federal judicial authority. 

e) Bator said HC originally for jurisdiction error. Later, could allege that state failed to give a full and fair hearing of ur constitutional claims. Cites Frank and Moore
f) A plurality so it doesn’t change anything. 

g) View adopted by 1996 AEDPA

2. O’Connor 

a) A move away from de novo review of mixed questions of law and fact would 

be a substantial change in our constitution of the authority conferred by the HC statute.

b) Back then you didn’t have as many federal claims. Only had due process. Peller says they use the full and fair hearing language but it refers to the DP guarantee. From O’Connor’s perspective, when a state court says F+FH they were reviewing under the DP clause. She reads the early cases as de novo review where there is a limited set of const. rhts. 

1) Thomas says never de novo review and FFH standard was meant to be much less generous to state prisoners.

2) If you adopt Thomas’s position, then FH is extremely limited. 

3) O’Connor says you still have to see if they examined the evidence correctly



3. Opponents of broad FH review have proposed legislative changes. 

4. Antiterrorism and Effective DP Act – Essentially trying to limit federal review of state criminal convictions.


2254(d) before this was added standard of review was (a). 

Time limited. You have 1 year. 


If a state opts in then time limit goes from 1 yr to 6 months



D. Fay v. Noia


1. Court’s Opinion (Brennan)




a) Federal courts have power under the FH statute to grant relief despite the 

applicant’s failure to have pursued a state remedy not available to him at the time he applies; the doctrine under which state procedural defaults are held to constitute an adequate and independent state law ground barring direct SC review is not to be extended to limit the power granted the federal courts under the FH statute.



b) Failure to exhaust remedies refers only to a failure to exhaust state remedies 

still open to the applicant at the time he files his application for HC in the fed court.




c) Court will decline review of state court judgments which rest on independent 




and adequate state grounds, notwithstanding the co-presence of federal grounds. 




d) FH judge may in his discretion deny relief to an applicant who has deliberately 




bypassed the orderly procedure of the state courts and in so doing has forfeited 




his state court remedies.

e) Bypass Standard – An intentional relinquishment or abandonment of a know right or privilege. If a habeas applicant, after consultation with competent counsel or otherwise, understandingly and knowingly forwent the privilege of seeking to vindicate his federal claims in state court, whether for strategic, tactical or any other reasons that can fairly be described as the deliberate by-passing of state procedure, then it is open to the fed ct on habeas to deny him all relief if the state courts refused to entertain his federal claims on the merits.


1) A choice made by counsel not participated in by petitioner does not 


automatically bar relief.

2) State court’s finding of waiver does not bar independent determination of the question by the federal courts on habeas.




f)State system penalizes you for default. Shouldn’t prevent fed ct from hearing. 



2. Harlan’s Dissent



a) Standard amounts to no limitation at all.





1) Calls for judge’s discretion. May grant relief even if waiver is shown.




b) Under majority’s approach there could never be a binding waiver. 


E. Wainwright v. Sykes – Current law. Overlooking state procedural defaults in FH. 


1. Opinion of Court (Rehnquist)



a) Concerns the reviewability of federal claims which the state court has declined 




to pass on because not presented in the manner prescribed by its procedural rules.



b) Review of the claim should be barred, as on direct appeal, absent a showing of 




cause for the noncompliance and some showing of actual prejudice resulting 




from the alleged constitutional violation. 
1) Cause – Not just lawyer malfeasance. Defined as something eternal to the defense. Ie. State totally withheld the basis you could have made constitutional challenge, active malfeasance by P. Virtually nothing counts as cause. You are essentially held to your lawyer’s mistake.





2) Prejudice 




c) This rules deals only with the contentions of federal law which were not 

resolved on the merits in the state proceeding to respondent’s failure to raise them there as required by state procedure. 

1) An objection on the spot may force the prosecution to take a hard look at its whole card, and even if the P thinks that the state trial judge will admit the evidence he must contemplate the possibility of reversal by the state appellate court of the ultimate issuance of a federal write of habeas corpus based on the impropriety of the state court’s rejection of the federal constitutional claim.

2) Noia rule may encourage sandbagging on the part of D lawyers, who may take their chances on a verdict of not guilty in a state trial with intent to raise their constitutional claims in a federal habeas corpus court if their initial gamble does not pay off. 

3) Refusal of fed HC to honor contemporaneous-objection rules may also make state courts themselves less stringent to their enforcement.

d) The rule will have the salutary effect of making the state trial on the merits the main event, rather than a tryout for what will later be the determinative fed HC hearing.


2. Brennan Dissent



a)


F. Coleman v. Thompson
1. Opinion of the Court (O’Connor) Error was in state post conviction. Since there is no const right to counsel you cannot allege ineffective assistance - assistance of counsel. No cause or prejudice
a) In all cases in which a state prisoner has defaulted his fed claims in state court pursuant to an independent and adequate state procedural rule, federal habeas review of the claims is barred unless the prisoner can demonstrate cause for the default and actual prejudice as a result of the alleged violation of federal law, or demonstrate that failure to consider the claims will result in a fundamental miscarriage of justice.

b) There is no constitutional right to an attorney in state post-conviction proceedings. Consequently, a petition cannot claim constitutionally ineffective assistance of counsel in such proceedings. 

c) Where a petitioner defaults a claim as a result of the denial of the right to effective assistance of counsel, the state, which is responsible for the denial as a constitutional matter, must beat the cost of any resulting default and the harm to state interests that FH review entails. A different allocation of costs is appropriate in those circumstances where the State has no responsibility to ensure that the petitioner was represented by competent counsel. As between the state and the petitioner, it is the petitioner who must bear the burden of a failure to follow state procedural rules. In the absence of a constitutional violation, the petitioner bears the risk in FH for all attorney errors made in the course of the representation. 
d) Given that a criminal D has no right to counsel beyond his first appeal in pursuing state discretionary or collateral review, it would defy logic for us to hold that Coleman had a right to counsel to appeal a state collateral determination of his claims of trial error.


2. Dissent

G. Sawyer v. Whitley


1. Opinion 
a) If a state prisoner cannot meet the cause and prejudice standard, a federal court may hear the merits of the successive claims if the failure to hear the claims would constitute a miscarriage of justice.  (or “actual innocence”)
1) Miscarriage of justice is established when probative evidence shows 

he has a colorable claim of innocence.

2) Rejects that showing should extend to additional mitigating evidence.

3) Can be met by showing innocence of the capital crime itself, a showing that there was no aggravating circumstance, or that some other condition of eligibility had not been met.

4) Petitioner must show that based on the evidence proffered plus all record evidence , a fair probability that a rational trier of fact would have entertained a reasonable doubt as to the existence of those facts that are prerequisite under state or fed law for the imposition of the DP.

5) Actual innocence req. focuses on those elements that render a D eligible for the DP, and not on the additional mitigating evidence that was prevented from being introduced as a result of a claimed constitutional error.




b) Dissent Concurring in judgment

1) Limitation is without foundation and neglects the central role of mitigating evidence in cap sentencing proceedings. 

2) Court requires a petitioner to refute his eligibility for the DP. This narrow def fails to recognize that, in rare cases, even though a D is eligible for the DP, such a sentence may nonetheless constitute a fundamental miscarriage of justice.


 




c) Successive Petitions – Normally allowed 1 FH petition. Stykes allows another 
one if you can show cause and prej. 
d) AEDPA doesn’t affect miscarriage of justice, Cause and prej.

1) Adopts something else for successive petitions. If you have better evidence after your first habeas hearing then not allowed to show in 2nd habeas if it’s the same claim. 




2) For successive petition need to establish new retroactive law or actual 




innocence.

IX. The Structure of Federal Habeas

A. Substantive Limits on Habeas Review


1. 4th Amend Claims – Stone v. Powell Improper search and seizure

a) 4th amend exclusion rule different from other constitutional doctrine because it is not a personal constitutional right. 

b) Argument is exclusionary rule is not itself constitutionally mandated. Is a court created remedy from preventing people from doing this in the future. The 4th amend excl. rule is not directly required by C. 

c) Exclusionary rule should not apply to FH. 

d)You don’t get de novo review in FH. Just a review that the state was willing to give you some forum to litigate ur 4th am. Claim.

e) Justification is habeas should be about process (the bator idea) friendly idea that exclusion rule claims are by guilty people. Because you’ve gotten a hearing and counter to truth finding principle it should not b e allowed



2. 5th Amend Claims – Withrow v. Williams
core protection



prophylactic (ct created)

4th amend – unreas search 

exclusionary

5th amend  -compelled self incrim
Miranda

a) race discrim has no bearing on your innocence of guilt for grand jury. 

b) Kimmelman – lawyer ineffective in making proper obj. to inadmissible 4th amend evidence.

c) Different from 4th - In Miranda viol is not when you make the incrim statement. Vio takes place when state. Is used in ct against you. Closer to the core than the exclusionary rule. 


3. New Rules and Retroactivity – Teague v. Lane



a) 2 exceptions to the general rule of nonretroactivity
1) A rule should be applied retroactively if it places certain kinds of primary, private individual conduct beyond the power of the criminal law-making authority to proscribe. underlying conduct unpunishable. 

A) Ie. Flag burning, robinson






B) doesn’t really come up in DP context





2) New constitutional decision essential to the underlying fairness of 





criminal justice system




b) What counts as new law?





1) Could be extension of an old rule. Or new application of an old rule to 





new context.
c) First thing you have to argue in fed hab… not only because you should win but be based on clear sc decision at the time.

d) Habeas has become a truly limited forum because. How it differs from appeals:


1) Procedural default


2) Nonretroactivity


3) Reasonableness review




e) 1980 giffith – if conviction is not final then sc holding must be retroactive.




if you are in state habeas you will not benefit. Everyone who has gone thru direct 




review does not benefit




f) If you ask for a new rule, they won’t address it since you cannot benefit from 



it. You would have to raise the claim through direct review not habeas. 

XII. Race and the Death Penalty


A. McClesky v. Kemp



Court accepts that the study is valid for the sake of argument. 


Equal protection component


Black Ds more likely to face death




EP




8th
Juries acting in a racially discriminatory way 

Have to show intentional discrimination in your 








case.

State legis – Has to show that it is because of racial

Discrim that state legis continues to have DP

-In Title VII, if you can show a policy has a significant disparate impact it shifts burden to the state. 


In title 7 you can interrogate the employer and ask for his justification

-Batson, disproportionate number of preemptory strikes against minority is enough to shift burden. P has to offer another a race neutral justification. 


You can’t interrogate the decision maker. 

Face neutral policy – disparate impact then D must show that P are intentionally discriminatory
8th amend:
furman trumped by woodson requirement of indi

we can take some comfort that D is treated differently because of their race. 
For the least and most aggravated cases race doesn’t really place a role. Only in the middle.

Court says this isn’t an intolerable amount. 


B. McClesky: Race, CP, and the SC
Where you have minority victims you almost never have death sentences. 

Remedy is to execute more people who kill blacks. But most murders is intraracial.

The interest of the min community – interests of min D






        Interest of min crime victims

C. Patterns of Death: An analysis of Racial Disparities in Capital Sentencing and Homocide Victimizing

D. Choosing Those Who Will Die: Race and the DP in Florida

XIII. Jury Selection in Capital Cases.

A. Witherspoon v. IL - Can be stuck unless you refuse to vote for the DP

1. A man who opposes the DP, no less than one who favors it, can make the discretionary judgment entrusted to him by the State and can thus obey the oath he takes as a juror. But a jury from which all such men have been excluded cannot perform the task demanded of it.


2. In a nation less than 1/2 of whose people believe in the DP, a jury composed 

exclusively of such people cannot speak for the community. Culled of all who harbor doubts about the wisdom of CP-of all who would be reluctant to pronounce the extreme penalty- such a jury can speak only for a distinct and dwindling minority.

3. If the State had excluded only those prospective jurors who stated in advance of trial that they would not even consider returning a death verdict, it could argue that the resulting jury was simply neutral with respect to penalty. But when it swept from the jury all who expressed conscientious or religious scruples against CP and all who opposed in principle, the State crossed the line of neutrality. In its quest for a jury capable of imposing the DP, the State produced a jury uncommonly willing to condemn a man to die.

4. A sentence of death cannot be carried out if the jury that imposed or recommended it was chosen by excluding veniremen for cause simply because they voiced general objections to the DP or expressed conscientious or religious scruples against its infliction.
5. Jurors may be excluded for cause if they make it unmistakably clear that they would automatically vote against the imposition of capital punishment without regard to any evidence that might be developed at the trial of the case before them, or that their attitude toward the death penalty would prevent them from making an impartial decision as to the D’s guilt. 


B. Wainwright v. Witt - Can be struck if you are impaired in your ability. Significant 

reservations.
1. A juror may not be challenged for cause based on his views about capital punishment unless those views would prevent or substantially impair the performance of his duties as a juror in accordance with his instructions and his oath. (From Adams v. TX)
2. Reasons why Adams test is preferable


a) Witherspoon language does not square with the duties of present-day capital 

sentencing juries since juries no longer have unlimited discretion in choice of sentence.




b) Statements in the Witherspoon footnotes are dicta

c) Adams standard is in accord with traditional reasons for excluding jurors and with the circumstances under which such determinations are made. 



3. As with any trial situation where an adversary wishes to exclude a juror because of 

bias, it is the adversary seeking exclusion who must demonstrate, through questioning, that the potential juror lacks impartiality.

4. Standard is whether the juror’s views would prevent or substantially impair the performance of his duties as a juror in accordance with his instructions and his oath. In addition to dispensing with Witherspoon’s reference to automatic decision-making, this standard likewise does not require that a juror’s bias be proved with unmistakable clarity.

a) Many veniremen cannot simply be asked enough ?s to reach a point where their bias has been made unmistakably clear.


C. Lockhart v. McCree – Constitutionally permissible to have witherspoon-excludables 


excluded.
1. We have never invoked the fair and cross-section principle to invalidate the use of either for cause or peremptory challenges to prospective jurors, or to require petit juries, as opposed to jury panels or venires, to reflect the composition of the community at large. The limited scope of the fair cross section requirement is a direct and inevitable consequence of the practical impossibility of providing each criminal D with a truly representative petit jury.



a) The essence of a fair-cross-section claim is the systematic exclusion of a 




distinctive group in the community. 

b) Groups defined solely in terms of shared attitudes that would prevent or substantially impair members of the group from performing one of their duties as jurors, such as the “witherspoon-excludables” are not “distinctive groups” for fair-cross-section purposes.



2. Prior jury-representative cases involved racial groups. 




a) Death qualification unlike the wholesale exclusion of races from jury service, 

is carefully designed to serve the State’s concededly legitimate interest in obtaining a single jury that can properly and impartially apply the law to the facts of the case at both the guilt and sentencing phases of a cap trial. 

b) Unlike race, Witherspoon-excludables are singled out for exclusion in cap cases on the basis of an attribute that is within the individual’s control. 




c) Removal for cause of W-excludables in cap cases does not prevent them from 




serving as jurors in other criminal cases, and thus leads to no substantial 




deprivation of their basic rights of citizenship. 
3. W-excludables or any grp defined solely in terms of shared attitudes that render members of the group unable to serve as jurors in a particular case, may be excluded from jury service without contravening any of the basic objectives of fair-cross section requirement.

a) We conclude that W-excluadables do not constitute a distinctive grp for fair-cross-section purposes and hold that death qualification does not violate the fair-cross-section requirement.


D. Turner v. Murray


1. D in a cap case involved in interracial crime is entitled to have prospective jurors 



informed of the race of the victim and question on the issue of racial bias.



2. Not constitutionally required for non cap cases because here:




a) involved interracial violence




b) broad discretion given the jury at the DP heaing




c) special seriousness of the risk of improper sentencing in a cap case.


E. Morgan v. IL – Cannot refuse inquiry into whether a potential juror would automatically 


impose the DP upon conviction of the D. Right to exclude people. 


1. Opinion of the Ct (White)
a) Part of the guarantee of a D’s right to an impartial jury is an adequate voir dire to identify unqualified jurors. Voir dire plays a critical function in assuring the criminal defendant that his constitutional right to an impartial jury will be honored. Without an adequate voir dire the trial judge’s responsibility to remove prospective jurors who will not be able impartially to follow the court’s instructions and evaluate the evidence cannot be fulfilled.



b) Were voir dire not avail to lay bare the foundation of petitioner’s challenge for 

cause against those prospective jurors who would always impose the death following conviction, his right not to be tried by such jurors would be rendered as nugatory and meaning less as the State’s right, in the absence of questioning, to strike those who would never do so. 

c) A juror may swear to uphold the law and yet be unaware that maintaining such dogmatic beliefs about the DP would prevent him from doing so. A D on trial for his life must be permitted on voir dire to ascertain whether his prospective jurors function under such misconception.


2. Dissent




a) Says you can vote for death and still be 
Jury can decide not to consider the mitigating evidence. 

Right to present

Right to have a vehicle for its consideration (Penry) 

Right to have jurors disposed to consider and respond to such evidence. 

Individualization element includes the first 2 not the 3rd. 


F. Ring v. AZ


1. Opinion (Ginsburg) 

a) Juries must have the findings of the factual predicates that increase the punishment of the crime or renders you death eligible
b) Apprendi says there must be jury findings on acts that increase the max punishment for a crime. 




c) juries must find aggravators that may be the basis for the charge



d) Narrow not broad right

G. Jury Nullication


1. Bishop “Diverse Groups Want Juries to Follow Natural Law”



2. Fein “Juries Beyond the Law”



3. Letter “Jurors Stop Prosecutors from Enforcing Unjust Laws” 
To address the concerns of Douglas, White and Stewart, the state must create a standard or increase the # of people who are executed. Have problem with arbitrariness. W+S with infrequency





Brennan and Marshall unambiguously declared the DP unconstitutional. Contrary to evolving stands of decency/violates human dignity Stewart, White, and Douglas has found fault only with the way the states administered CP.





If one valid agg in threshold juris, no Godfrey problem if other vague agg (Stephens) 





Threshold can be crossed during guilt-innocence phase (Lowfield) like tx, then you can just ask life or death?





If one valid agg in weighing juris + 1 invalid agg then court must use reweighing/harmless analysis to save sentence (Clemons)





Threshold state GA- 1 aggravating factor, then life or death





Weighing state Mississippi – 1 agg factor then weigh agg vs. mitigating factor





How much discretion is required? Lockett and Eddings suggests that if factors reduce moral culpability then  must “consider to give effect.”








Theories of FH


1. Surrogate for direct review to SC (limits of cert. fed forum for fed claims)





2. Limited forum for extraordinary cases





No jurisdictional bar to �


Independent adequate standard does not apply to FH





Bypass Standard overruled in Wainwright





To get around it, “miscarriage of justice” Have to show colorable claim of actual innocence


*


Innocence is not an underlying constitutional claim. Just a way of surmounting a procedural obstacle.
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