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CIVIL PROCEDURE
►I. Prejudgement Seizures / Opportunity to Be Heard (Due Process)
A. Introduction – At common law, a P could have a D’s property seized as a method of coercing the D to appear for trial.  Over time, this seizure came to be used to provide security for any judgment the P might obtain in the action. Very often, such prejudgment remedies were available before D was given notice of the action. Litigation can take a long time, and a P may reasonably fear that during the course of litigation, a D may hide his assets, fraudulently dispose of them, move from the jurisdiction, or otherwise act in such a way that the P will end up with a judgment but also an assetless D. 
B. Procedural due process requirements for prejudgment seizure. Due Process requires government entities to minimize the erroneous deprivation of property or liberty. Due Process provides people with the opportunity to be heard. There are a set of remedies available when our right to Due Process is violated. 
1. Fuentes v Shevin – Invalidated FL and PA procedures for writ of replevin that authorized the seizure of property because there was no provision for notice and a preseizure hearing. 
A) Purpose of hearing – The Court emphasized that the notice and hearing requirement ensured a “fair process of decisionmaking,” but was not clear on whether this was limited to reducing the risk of erroneous issuance of writs of replevin. A hearing is provided by a law governing the right to be heard. 
B) Alternative safeguards against error – The plurality viewed alternative safeguards against error as significant factors in determining the type of hearing afforded, but “far from enough by themselves to obviate the right to a prior hearing of some kind.” One dissenter argued that the bond requirement, coupled with the creditor’s desire to have the transaction completed, should provide sufficient protection. 

C) Unimportance of cost of hearing – The Court placed little importance on the possible cost of more elaborate hearing procedures, noting that “[t]he Constitution recognizes higher values than speed and efficiency.” 

D) Exception for “extraordinary situations” – The plurality recognized in dictum that the right to preseizure notice and hearing could be overcome in “extraordinary situations.” It specified three factors that appeared all to be necessary:

1) Such seizures should be directly necessary to secure an important governmental or general public interest. Ie. Public health or the war effort.

2) Such seizures without notice may occur only where delay would be harmful to the public interest; and

3) Such seizures should be limited to circumstances in which the state controlled the initiation of proceedings. 




*E) Repossession of goods – Violation of due process occurs when a statute:

1) Allows repossession merely on the creditor’s conclusory statement that he owns the property;




2) provides for a writ of possession issued by a clerk rather than a judge; and





3) does not provide for an immediate post-repossession hearing




F) Class Discussion
1) Timing of Hearing - The opportunity to be heard comes too late since it comes after the fact. A post-deprivation hearing may not be meaningful to Fuentes. Although it gives her the opportunity to retrieve her property, she is still harmed from the taking.

2) Problem of consumer ignorance – Evidence of this is the lack of instances of people recovering from the bond. 
a) Changing the hearing to a pre-deprivation hearing doesn’t necessarily help the D because she may be ignorant of her rights.

b) People who think they have defenses may show up without having an actual one.


1] Solution – (i)  Make judges advocates for consumers 

(ii) Getting lawyer’s fee from bond creates an incentive mechanism. 

c) Resolving the problem of ignorance of rights:


1] Explaining rights on notice

2] Writing it in another language if P is unlikely to understand English.

3) Effect on seller – (i) Changing the timing of the hearing has an impact of the seller as well since it affects the ability of the seller to get back good since buyers may hide them. (ii) May result in higher economic costs in the form of higher prices, higher price of credit, and causing consumers to waive their right to a hearing. 
4) Due Process has no application to self-help deprivation – It only constrains the governments. Also, Due Process rights are waivable.
5) Problems with the majority opinion
a) Meaning - The term “without due process” has no temporal component so a post deprivation hearing may meet the requirement.

b) Purpose – Just moving the hearings won’t make them effective. Timing is not as important as the content/substance of hearing.
1] Silver: It doesn’t matter when the hearing is held because people with good defenses will prevail regardless. The fundamental issue is what are the incentives and how will procedures work so that meritorious claims reach the courts.


c) If post-judgment hearings do work, then their argument falls apart. 


d) Bond becomes a serious deterrent to filing writ of replevin




G) Notes:
1) Cost Benefit Analysis sides against the ruling – It is estimated that only 6 out of 1000 persons whose car are repossessed have defenses on the merits and that interfering with this self-help alternative to judicial relief would significantly increase the cost of auto purchases, at least for the poor. 

2) Result of more procedures – It will drive more people to self-help (through thugs) because they do not have the assistance of sheriffs or officers and they may be prosecuted for a breach of the peace or something more significant if they try to do the same kind of things themselves. Moreover, remedies like garnishment do not have a self-help analogue. 

3) Due process applies to government – In Flagg Bothers, the SC upheld dismissal of suit because there was no “state action” (a requirement of the 14th Amend) involved in the sale. There was a total absence of overt official involvement.

4) Example of “extraordinary” situation – In Calero-Toledo v Pearson Yacht Leasing, P’s yacht which was leased to 2 PR residents was seized by PR when found to contain drugs. Later forfeited to gov’t. (i) Seizure serves significant gov’t purposes because of public interest in preventing continued illicit use of property and in enforcing criminal sanction. (ii) Preseizure notices and hearing might frustrate the interests served by the statute since the property seized will often be the sort that could be removed to another jurisdiction, destroyed, or concealed, if advance warning were given. (iii) Unlike Fuentes, seizure is not initiated by self-interested private parties. Commonwealth officials determine whether seizure is appropriate under PR statutes. 

A) Real Estate – In US v. James Daniel Good Real Property, the SC rejected the government’s argument that since the since the search warrant procedure sufficed for the 14th amend, they were also sufficient for 5th amendment due process. Distinguished from Calero because this case involved real estate, which can neither be moved nor concealed. Exceptions should only be made in extraordinary situations where some valid gov’t interest is at stake. Here the gov’t stake was not “some general interest in forfeiting property but the specific interest in seizing real property before the forfeiture hearing.” Notes lesser measures that could protect the govt’s interest. 

5) Hearing - Writing not enough – In Goldberg v. Kelly, Court held that agency’s practice of deciding questions about welfare eligibility on written submissions was inadequate. Recipient may lack the education to write effectively. Do not afford the flexibility of oral presentation. Writing also difficult to determine credibility.  Important to have an opportunity to confront and cross examine adverse witnesses.  
2. Mitchell v. WT Grant Co – Court upheld LA’s sequestration procedure in a case where the seller of several household appliances obtained a writ for their seizure when the D missed payments.
A) Fuentes overruled? – One could argue that Mitchell overruled Fuentes since the situation was difficult to fit within the “extraordinary situations” analysis of Fuentes.
B) Mitchell’s requirements – Fuentes distinguished – The majority in Mitchell said that it was applying Fuentes however, and that the LA procedures were different in ways that made them constitutional because:

1) They required more than the conclusory claims of ownership called by the state procedure at issue in Fuentes;

2) In the parish where this case arose, the practice was that a judge would pass on the application for the writ;

3) “Narrowly confined” issues were presented by the application for the writ in LA in contrast to the broad “fault” standard applicable in statutes at issue in Fuentes; and

4) The D in LA had a right to an immediate hearing on whether the P was entitled to the writ, and the burden remained on the P to justify the issuance of the writ. 

C) Explanation for shift – The easiest explanation for the shift from Fuentes to Mitchell is that 2 new justices—Powell and Rehnquist—were added to the Court.

3. North Georgia Finishing Inc v Di-Chem –The Court struck down GA garnishment procedures. Its description of the distinguishing factors that made the case different from Mitchell provide a guide to important constitutional criteria.
A) Property not subject of suit – Unlike Fuentes and Mitchell, the property in Di-Chem (a bank account) had no intrinsic relation to the claim. Thus, in a sense the Court expanded the constitutional validity of seizure without notice if it had previously been limited to cases where the P had an ownership interest in the seized property.

B) Purpose of due process requirements – The majority opinion found that the procedure in Fuentes was unconstitutional because the seizures there were “carried out without notice and without opportunity for a hearing or other safeguard against mistaken repossession.” This seemed to revise the thrust of the Fuentes opinion, which treated the presence of safeguards as bearing on the type of hearing required, not the need for preseizure notice at all. 
4. Connecticut v. Doehr – Court held CT’s provision for attachment of real property without prior notice and an opportunity for a hearing invalid “as applied in this case.” 

A) Here are the rules for determining when a state-sponsored deprivation of any significant property interest on the part of the D, made before a full trial on the merits, violated the D’s due process of rights. The Court followed a 3-step analysis (balancing test) based on Mathews v. Eldridge:
1) Interest of Defendant – The Court held that the interest of a homeowner were significantly affected by attachment even though it did not interfere with possession of the property because attachment could cloud title, impede sale, and interfere with borrowing on the property. 

2) Risk of erroneous deprivation – The greater the risk that the particular procedures being used will result in an erroneous interference with D’s property rights, the harder it is for the procedure to pass due process scrutiny. The Court found that there was a substantial risk of an erroneous deprivation because the state practice allowed decisions based on a conclusory affidavit without prior notice and adversity hearing, and the underlying issue in the case (an alleged assault) did not lend itself to documentary proof. (The availability of alternative procedural safeguards is part of this examination of the risk of erroneous deprivation.) In this case, more procedures are preferable since more information can be produced as a result. 
3) Interest of the party seeking the remedy – Finally, on the other side of the scale, the strength of the interest of the party seeking the prejudgment remedy. For instance, where P has large sum at stake and will probably prevail at trial, and it is also likely that the D will dissipate or conceal his assets if the prejudgment remedy is not granted, this plaintiff’s interest factor weighs more strongly in factor of a finding that due process has been observed than where, a large percentage of the D’s property is being tied up to protect a small or real claim on the part of the P which the D will probably be able to satisfy anyway even without prejudgment relief. CT had no significant interest in allowing a private P to attach D’s property without notice or a showing of exigent circumstances, in view of the fact that other states have more exacting requirements for seizure without notice. 

a) There was no preexisting interest in the property


b) There was no allegation of inability to collect


c) There was no danger of sale of house




B) Effect of Doehr – Besides the 3-part analysis, supra:

1) Exigent circumstance – The Court’s opinion suggests that proof of exigent circumstances many be constitutionally necessary to permit seizure without notice. 

2) Effect of preexisting interest in property – The Court distinguished its summary affirmance in another case involving a mechanic’s lein, suggesting that less rigorous standards might apply when the P is asserting an interest in the property that antedates the suit.
3) Type of claim – The Court’s emphasis on the difficulty of evaluating the assault claim before it on the basis of filings by P suggests that only claims that can be reliably evaluated on documentary proof may be the basis for seizure without notice.

4) Due process limitations if hearing held before seizure – Even if a hearing is held before seizure, procedural due process may limit seizure unless the above criteria are satisfied.




C) Discussion




1) The state is involved in this case because it has an interest in protecting its law.
2) White’s opinion – In Fuentes, he thought the PA and FL laws were ok, but he doesn’t think it is sufficient in Doehr. Even a bond would not eliminate the need for a quick hearing. It also does not compensate for the costs of buying a bond. White believed the bond was a good idea in Fuentes but feels differently now.

3) The D must meet a very high burden to get the double or treble damages. As a consequence you might get release of goods but no damages from bond.
4) A person with a good or bad claim could get an attachment on someone else’s house, which exposes the D to significant costs. The mere ability to threaten D with costs creates an incentive in the D to avoid the costs. Therefore P can extort a settlement payment because the expense of litigation is so great. Once there is a settlement, the 2x,3x damages are unavailable. 

5) A post-attachment hearing is likely to occur because

a) The interest is higher in value

b) The homeowner can afford a lawyer since he either has money or homeowners insurance willing to pay for a lawyer. 





6) Federal litigation is a way to make law by parties with long-term interests.  




D) Supplement 
1) Litigation funding companies – Advance funds in exchange for share of any judgment or settlement. 

a) Ps attorneys hired on contingency basis have long borrowed money from banks. Unlike banks these companies buy a stake in the lawsuit’s outcome. 

b) Evens the playing field with fell funded opponents

c) Criticism – Some fear that such funding imperils the independence of attorneys and threatens to undermine the single most deterrent to frivolous or marginal lawsuits—the fact that P lawyers must bet their own time and money when they take cases on a contingency-fee basis. May violate bar ethics rules. 


5. Clues to a bad statute 

A) No bond by P – Due process is likely to be violated if the provision for pre-judgment attachment does not require the P to post a bond, from which damages to the D can be paid if the attachment turns out to have been wrongful. See Doehr case.

B) Deprivation before hearing – If the defendant does not get notice or opportunity for a hearing until sometime after the attachment, a due process violation is much more likely to be found than where the notice and hearing come before the deprivation. (But even a pre-attachment hearing does not insulate the procedure from due process attack, if the risk of an erroneous deprivation is too high or the P’s interest in having the attachment is too weak.)

C) Clerk rather than judge – If the decision whether to allow the attachment is made by a clerk rather than a judge, a due process violation is more likely to be found.

D) Conclusory statements – If the P is able to obtain the attachment by making conclusory statements rather than by making detailed disclosure of the underlying facts of the dispute, due process is more likely to be found to be violated.



6. What a good system should do



A) It should establish a means to establish and enforce substantive rights




B) A good procedural system furthers goals.

7. State action – A due process violation can occur only where the state actively participates in the interference with the D’s property rights. Usually, some action by a state official in connection with the particular case is necessary before state action will be found.

8. Van Harken v. City of Chicago – parking tickets now civil, not criminal; class action claim that can't reclassify as civil & take away procedural safeguards unless reduce fine (max $200  $100)

A) What is missing from hearings? Deprivation of d/p
1) Police Officer do not have to attend hearings ( no right of confrontation, not adversarial

2) Atty hired by city decides

B) Application of Matthews v. Eldridge
1) Pvt Int: small < $100

2) Public Int: significant b/c cost police hrs ( public safety; promote efficient circulation of traffic

3) Risk of Error:  small 5% according to Posner; costs of add'l procedures cuts into policing time (BUT problem w/ filing fee of $200 to appeal)

►II. Postjudgment Remedies

A. Carey v. Piphus – In an action based on denial of procedural due process, only nominal damages may be awarded in the absence of actual injury. 


1. Types of Damages
A) Declaratory Judgment – These are simply a statement of the rights and obligations of the parties. It is a non-coercive order; however it may be a setup for future litigation. 
1) 28 USCA §2201(a) authorizes federal courts, where there is an “actual controversy,” to “declare the rights and other legal relations of any interested party seeking such declaration, whether or not further relief is or could be sought.” § 2202 empowers the court to enforce a declaratory judgment with “further necessary and proper relief,” which may include an injunction. 
B) Injunctive Relief – It is necessary to inform the other side (Due Process issue). All forms of injunctions are designed to take care of irreparable harm. 
1) Temporary Restraining Order Rule 65(b) – No hearing needed. May be granted without notice to the adverse party but cannot remain in effect for more than 10 days, unless extended for good cause or by agreement of the D. In a true emergency, when notice of the event or transaction is indeed short – a matter of days or even hours – a TRO can hold matters in abeyance for a short time until the applicant can proceed on a more developed record to a preliminary injunction hearing.
a) Ex parte TRO – Without prior notice to other party. An applicant seeking an ex parte TRO should set forth (in the verified complaint or affidavit) specific facts:

1] demonstrating the immediate and irreparable harm or injury P will suffer before the adverse party can be heard in opposition, and

2] certifying the attempts, if any, by the applicant’s attorney to give notice and/or the reasons for not giving notice.
2) Preliminary Injunction 65(a) – Brief hearing. Can be issued only after notice (and opportunity to be heard) to the adverse party and can last indefinitely.


a) Criteria - Courts should grant such relief only where P has shown:

1] a strong likelihood of success on the merits,
*2] irreparable harm should preliminary relief be denied;
A] This is the key concern. The concept historically refers to an inability to make the P whole through money damages once the event or transaction has occurred. Frequently it depends on whether the extent of the injury can be measured in dollars with the precision that the law demands. 
B] Timing – It is not enough that the P is merely threatened with irreparable injury; the injury must be imminent. The event or transaction to be enjoined cannot be so far in the future that a full trial on the merits could be completed before it will happen. 

3] that the balance of hardships strongly favors P; and 

4] that issuing the injunction will advance the public interest.  

b) Posner once urged courts to use a formula. A preliminary injunction should be granted only if P x Hp > (1-P) x Hd or in words, only if the harm to the P if the injunction is denied, multiplied by the probability that the denial would be error, exceeds the harm to the D if the injunction is granted, multiplied by the prob that granting the injunction would be an error.

1] A mathematical formula can create a false impression that the element of the formula can be accurately quantified. 

2] Figures are susceptible to subjective estimates by the courts and the magnitude of harm is rarely susceptible to quantification because of the subjective values, externalities, and effects on the public interest that may be involved in an injunction case. 

c) Laycock argues that the irreparable injury rule has teeth at the preliminary injunction stage because it still serves a purpose there. At the preliminary injunction stage, the merits are unresolved, P may be undeserving, and it is still possible that P will not get any remedy at all. D has a legitimate interest in a full hearing and in freedom to act in ways not yet shown to be unlawful. These interests coincide with the court’s interest in avoiding error and being fair to both sides. 

d) A ruling on an application for preliminary injunction relief is often “outcome determinative.” Courts seldom reverse their preliminary decisions and reach contrary results after trial. In fact, most injunction cases never get past the preliminary stage. More typically, the grant of an injunction forces a settlement on terms favorable to the P or causes the D to settle. 

e) The winner in the battle obtains the upper hand and usually prevails in the end. 

f) R65(c) - A bond is necessary

3) Permanent/ Final Injunction – Full Trial on merits. It is easier for a P who has won a preliminary injunction to obtain final injunctive relief.
a) Criteria - Courts should ask:

1] whether P has actually succeeded on the merits,

2] whether he has an adequate remedy at law, 

3] whether he risks imminent irreparable harm,  

4] whether the balance of hardships weighs against issuance of an injunction,

5] whether an injunction would serve the public interest, and 

6] whether the court can, as a practical matter, administer the injunction.  

b) Irreparable Harm Rule – Means the P has no adequate remedy at law. Elements of #2 and #3 above. Laycock argues that there really is no such rule, and that our law embodies a preference for specific relief if P wants it. The principal doctrinal expression for this preference is the rule that damages are inadequate unless they can be used to replace the specific thing the P lost. Damages are the standard remedy for personal injury only because personal injuries can rarely be anticipated in time to prevent them by injunction. 




C) Damages




1) Substantial Non-Punitive Damages 
2) Actual/Compensatory – Tries to place the victim back in his rightful position. It is compensatory in nature. According to Laycock, “the essence of compensatory damages” is to be “the fundamental principle… to restore the injured party as nearly as possible to the position he would have been in but got the wrong.”
a) One situation where you can get compensatory damages regardless of whether the violation was wrongly or correctly imposed is through emotional distress. However the courts will not presume that it occurred. 

b) In 42 USC §1988, if you prove a violation of §1983 you can recover attorney’s fees. In Wilcox v. City of Reno, $1 in nominal damages and $66k in attorney’s fees was recovered. It is difficult to recover this now.
c) Damages for lost procedural right – Ps are entitled to prove that they suffered damages because they were denied procedural due process, but such damages may not be presumed. In Laje v. RE Thomason General Hosp, the Ps used emotional distress and anxiety to prove damages. 

3) Punitive – Punish D, show outrage, act as a deterrence. The objective of this form of damages is to deter D and others from similar acts in the future. Only exceptional facts will support punitive damages. Usually they must establish either serious and calculated wrong by the D or conduct reflecting rank indifference to public safety and welfare. Fact-finders award them at their discretion but when punitive damages are excessive, judges often reduce them.
4) Nominal – Do not reflect real harm. They are quite small compared to punitive damages. When permitted, nominal damages can make possible litigation in which P either suffered no actual harm or the harm is impossible to prove. They also play a role when P seeks but fails to obtain substantial damage recovery, since award of nominal damages often makes the D liable for the court costs. 

D) Other Equitable Remedies – Courts also use their equitable powers when they order parties to perform their contractual commitments (specific performance), appoint receivers to take control of businesses or other institutions and run them, or intervene in other ways in out-of-court activities.

E) Alternative Dispute Resolution – New philosophical and new processes for resolving disputes short of trial.

1) Negotiation and settlement promotion – Negotiation occurs when one person attempts to persuade another to agree to his or her terms. Negotiation is a common first reaction to dispute. The potential value may explain why such a small % of disputes actually lead to litigation. Once lawyers do get involved, the negotiation process usually continues, often both before and after formal litigation is commenced. This reality is confirmed by the fact that most lawsuits that are filed are settled rather than decided by a court of jury. Sometimes outside assistance is needed to encourage lawyers to employ it effectively. Wariness over appearing too anxious to settle or making the first offer can be overcome by court promotion of settlement. 
a) Rule 16 – Added “facilitating settlement” and consideration of “the use of extrajudicial procedures to resolve the dispute” as objectives for a settlement conference. 

2) Third-Party Intervention – Settlement negotiations can often be assisted by the intervention of a third party. The role of the 3rd party can range from facilitating discussion and generating opinion to providing an evaluation of the strengths of the parties’ cases on the law or facts, to more formal “trial runs” in which the 3rd party gives a nonbinding opinion after hearing the parties summarize their cases. 
a) Mediation - Most common form. The parties turn to a 3rd person to help them make a deal to end their dispute. Rather than applying legal rules to the parties’ behavior like a judge, a mediator lacks any authority to decide who is right. The parties are not bound by legal rules about behavior. Ultimate authority resides with the disputants. 



b) Mediator’s Tasks
1] Reduce the level of antagonism between the parties to persuade them to trust each other. 

2] Creativity – Absence of legal limitations on the mediator’s actions can prove helpful because “participants in ADR are free to go beyond the legal definition of the scope of their dispute. They can search for creative solutions to the problem that gave rise to the dispute, and those solutions to the problem that gave rise to the dispute, and those solutions may be far more novel than any court has the power to provide.”

c) Writing - Once an agreement is reached the mediator will ordinarily put the agreement in writing and have the parties sign the agreement. Mediation agreements are legally binding, if they satisfy the requirements of contract law. 

d) Effectiveness – Parties may be more compliant with judgments because parties consent to agreement rather than have one imposed by authorities.  

3) Arbitration – A 3rd person, the arbiter, has the authority to decide the dispute, not merely to try to get the parties to agree on a decision. This power is conferred on the arbiter by the parties’ agreement to submit their dispute to arbitration. 

a) Process


1] Selection of the arbiter or arbitrators

2] The parties may have specified the process to be used in advance, providing for such things as discovery, the right to call witnesses, the timing and place of the hearings, etc.

3] After a hearing at which the parties present their cases, the arbiter renders a decision, called an award. 

b) Unlike negotiation or mediation, once arbitration is begun the parties usually retain no right to go to court if unsatisfied with the process. 

c) Contractual arbitration – Arbitration clauses are increasingly being added to adhesion contracts. 
d) Benefits - Quicker, cheaper, finality (limited review), experience/expertise of decision maker, avoid high awards.

e) Remedies – Significant difference in remedies provided by litigation and arbitration. A court is limited to what the laws of remedies provides and may be reversed if it strays from those standards. An arbiter possesses greater flexibility of remedy to achieve the essential purposes of the contract and can only be overturned under the limited court review for gross misconduct. 

4) Criticism 
a) Public Rights - Concerns have been expressed that judicial encouragement of settlement could deny parties the protection of courts, which are best suited to preserving constitutional and public law rights, and could undermine the rights-oriented litigation process which provides binding precedents applicable to others similarly situated. 

b) Law may be ignored – Disputants who seek only understanding and reconciliation may treat as irrelevant the choices made by our lawmakers and may, as a result, ignore public values reflected in rules of law. 

c) Unfairness – ADR could become a tool for diminishing the judicial development of legal rights for the disadvantaged. Inexpensive, expeditious, and informal adjudication is not always synonymous with fair and just adjudication. 

d) Could increase disputes – Litigation guides 3rd parties. Litigation results in written opinions that apply necessarily vague positive law to concrete fact situations. ADR erodes the guidance function of law and could increase disputes since 3rd parties would lack the incentive to perform in accordance with custom crafted legal norms. 

f) Disadvantages the less powerful - Amorphous, informal procedures may place the less powerful party at risk. It has been criticized as disadvantaging women, poor persons, and minorities. 


5) Benefits

a) Where the parties to the dispute expect to have a long-term relationship with one another, there may be particular reasons to think seriously about something short of full adjudication. 

b) Self-Empowerment – The argument is that because the parties participate voluntarily, the less powerful party is able to confront the other with commonly-accepted standards are thus to achieve basic fairness that might not be possible in a formal legal proceeding. 

F) Difference between Adjudication and ADR – ADR are conducted privately and extrajudicially. Thus, these alternatives can be viewed as a form of “private ordering” of disputes. Legal standards still provide a guide for resolution of the disputes under these alternatives, but there is greater latitude than in litigation to reach a solution that does not mirror the rights and remedies that would be applied in a court.



2. Discussion



A) Equation: $$$ is equal to justice




1) It comes closest to bringing a person to his rightful position





2) Money is fuel that drives the legal system




B) The parent is a guardian ab litem. Under Rule 17c, people can sue on behalf of others.
C) The case was consolidated under Rule 42(a). Cases are consolidated when where are common questions of fact or law raised.

D) Stipulated Record – When parties agree on fact. Just a legal question presented to the court. 

E) Practical implications
1) The P has to say that he is suffering emotional distress from his loss of due process rights not from the act of being suspended.

2) A provable violation doesn’t necessarily result in punishment. Discretion is exercised. Brisco (P) argues that the principal should have used his discretion.


3. Supplement
A) Punitive Damages – Many of the high damages verdicts get reduced or reversed on appeal. This has led to a hesitancy to ask for high punitive damages for fear that the jury will award a great amount on punitive and very little in actual damages. This has pushed some Ds towards quick settlements. Ps who win big are also settling before going to the court of appeals. 
1) Punitive damages are assessed disproportionately against particular Ds, like large corporations, that pass the costs directly to consumers. 

2) Remain lawless since juries remain free to impose as much as they like. The little or lack of legal guidance results in standard-less damages that offend a fundamental principle of justice available in criminal trials. 

B. Smith v. Western Electric – After Western Electric failed to provide a smoke-free workplace environment for Smith, who developed a severe adverse reaction to tobacco smoke, he sought an injunction to prevent his continued exposure to tobacco smoke in the workplace or any change in his pay or employment conditions because of his medical reaction to tobacco smoke.


1. Case 
A) Holding – Injunctive relief is unavailable unless irreparable harm is otherwise likely to result and a P has no adequate remedy at law. 
B) The employer’s duty is to provide a reasonably safe workplace. The allegations sufficed to show a breach of duty.

C) P assigned a dollar value to his health. Implies $500 is worth more to him than the marginal improvement in health.
D) The best solution here is $500 for the difference in pay and an injunction forcing D to place P in the computer room. 



E) Why should a company-wide injunction not be adopted?





1) Other workers are not suing






2) Smokers are entitled to due process





3) You want an injunction that limits affecting the rights of others. Want to tread 

on as few toes as possible for due process purposes. Don’t want someone to be able to claim deprivation of interest w/o notice or hearing.



F) What should the injunction look like?





1) Remedy or prevent wrong alleged





2) Respect due process interests of non-parties





3) Respect substantive law (no greater burden than law requires)
2. Discussion
A) Complaint – The goal of writing a complaint is to persuade the opposing attorney so both sides can reach a settlement. 




B) In a motion to dismiss, we draw inferences in the favor of the person complaining.

C) 2 requirements to determine injunction: Irreparable harm and inadequate remedy at law go together.



D) How does a lawyer get paid on contingency when the P is not seeking damages

1) The lawyer may view the injunction as a bonus while expecting the money to come from damages previous experienced (ie. Blackouts and past compensation)

2) Settle. D pays money to P in exchange for P waiting the right to injunctive relief.

3) Injunction as a source of money – However buying out of an injunction could lead to other employee’s suing. 

4) Early retirement for P




E) P wants the most expensive injunction possible so they can get more in settlement.
►III. The Decision to Sue or Settle

A. Bp-Cp > 0 – Only if the difference is greater than 0 will a person file a lawsuit. These are influencing factors:
1. Magnitude of Harm

2. Knowledge of law can affect a person’s case and likelihood they will sue.

3. Benefits

1) amt of dmgs

2) likelihood of winning --> factual & legal developments 

3) D's ability to pay


4) potential involvement of ins co

5) D's interest in establishing reputation


B. (Jp) (Pp) – Cp > 0


1. Definitions



A) Jp = Judgment/Amount P will win




B) Pp = Probability P will win

1) world is not STATIC -->  people REACT to legal decisions

2) legal system is part of econ system

3) law is not static, changes over time

4) equilibrium btw legal system & society: 1800s more stable laws, predictable; now more uncertainty --> ppl more optimistic about chances of winning -->  # of lawsuits goes up ( more info -->  uncertainties increase ( business reacts




C) Cp = Cost





1) Legal Fees

2) Your time or Opportunity Cost. Managerial time (Putting them in litigation limits their company time)





3) Reputational Cost





4) Discovery – Experts and documents  





5) Number of attorney’s depending on the complexity of the case

6) A decrease in litigation costs will result in more suits. As competition among lawyers increases, cases will be brought on a contingency fee that no lawyer would previously take. 
2. Settlement - However the value may be positive and you may not want to sue.
Game theory explains why rational bargainers sometimes fail to settle their disputes and end up in trial. There are several strands of argument to be developed. The simplest answer is that trials occur because the sum of the expected value of trial to each of the parties exceeds the value of a settlement. 


A) In a settlement, P gives up the right to sue in exchange for D’s money through 

an agreement or K.



Plaintiff




Defendant

B) 


1) D pays less than 75k to settle

2) Settlement Zone – Difference between the 25k and 75k. In this example it is $50k difference, which happens to be the total cost of both sides.
a) As legal fees go down, the settlement zone decreases. Therefore some of the cases that would have been settles, go to trial.

b) However more trial will result in a convergence of the party’s Pp estimate.





3) If both can calculate the variables accurately, they will always settle





4) Hard strategy for P would be 74k and for D it would be 26k. 

5) A loss for the D does result in a gain for the P. As a result, the D may be willing to spend more while P has a cost limit on developing a case.

a) There is loss in consumer confidence

b) Spending to fix widgets. If you are a manufacturer of a good that harms others, you spend money to avoid the risk.


c) Recalls

6) In most circumstances the parties will settle and enjoy the surplus from cooperation. 

7) False optimism can lead to a failure to settle because the party will use a higher p to calculate. This could be caused by lack of information of by the natural inclination to believe that fault lies with someone else. 




C) Strategy 
1) If at least one party adopts a soft strategy a settlement results. It is impossible to have a settlement if both parties adopt a hard strategy. 

2) The art of bargaining involves eliminating your own ability to compromise so that your opponent is compelled by his rational self-interest to give in. The party who chooses first to commit to a hard strategy forces the party who chooses second to adopt a soft strategy. Son long as the party who chooses second is rational, trial never occurs. This assumes irrevocable commitments are possible.




D) Why might we still go to trial?




1) Desire for vindication






2) Assumption is that Pp is the same for both sides. If one side views Pp and the 

law differently, the estimates may diverge so much that they cannot settle.

3) There may be uncertainly in law and harm


3. Shortcomings of formula
A) 100% settlement rate (not far off).  Why not settle?

1) P and D might have different expectations

2) atty's egos

3) optimism

4) different interpretations of law

B) assumes 0-sum gain but benefit is not symmetrical
1) long term effects

2) dmgs to other ppl

3) reputation

4) costs of recall

C) significant sources of leverage that have nothing to do w/ actual litig costs

1) D threatens to outspend --> increases bargaining power

2) P threatens adverse publicity

D) no distinctions btw lawyer & client

1) P’s atty often has more significant financial interest than client --> sunk costs & reputational interest (matters most in repeat-play contexts, s will settle for more $ if firm has a good reputation)


C. Supplements:
1. P’s Lawyer pays for expenses during litigation. Since he bears the cost, his incentive is dependent on the entire cost. One’s ability to win in litigation is dependent on one’s ability to spend money. (Built in asymmetry)

2. External stakes (Interest in other litigation) – D has interest. If company plays hardball, it could develop reputation for willingness to spend money. (ie. State Farm)

3. In asbestos litigation, Ps are grouped together. Both sides are willing to spend money so there is more equality.


4. Private litigation will make companies spend money to avoid litigation. Lawyers won’t get credit for it. We only see transaction costs, not changes as a result of improvements.

5. Private litigation as an arm of the state in enforcing the laws. Lawyer sending out letter threatening to file a civil lawsuit unless the person pays him $1000 to settle out of court. “Prostitution solution:  ‘Legalized extortion’”
6. Insurance – Chiropractors and physicians hire runners to collect auto accident reports at police stations and then convince the accident victims to visit their medical clinics where they order expensive tests. Sources of referrals include tow-truck drivers, police, paramedics, taxi drivers

7. US Bancorp Mortagage v. Bonner – Discourages the practice –employed by insurance companies, among other parties – of eliminating unfavorable decisions from case law by settling out of court before an appeal is heard. This could encourage companies to settle before trial. May also encourage insurers to appeal after they lose at the trial level. S.Ct. said ins. co. can't eliminate unfavorable decisions from case law by settling out of ct b/c judgments are not property of private litigants
8. Settlement from 3rd party – “Tactical Retreat” A 3rd party, concerned that a broadly worded SC decision could prove disastrous for affirmative action, agreed to provide a major share of the settlement. Sometimes organizations (e.g. NAACP) not involved in the litigation will interven w. $ to push for settlement in order to avoid creating bad law

D. Rule 16


1) Judge's view on settlement:  RULE 16 (pretrial conference, set order)

A) model is too simple b/c says can rely on parties

B) bring in 3rd parties (J, atty, mediator, arbitrator); now required

C) some see it as their job to point out weaknesses; some are very managerial, some set terms of settlement

D) judges involved b/c neither party wants to make the decision to settle

►IV. Attorneys’ Fees


A. What Lawyers Earn


B. How Lawyers Earn It


C. What lawyers are allowed to charge: Reasonable Fees



1. Brobeck, Phleger & Harrison v. Telex Corp




A) Agreement





1) 25k Non-refundable retainer fee 

a) Sends a signal to the client of the odds if a lawyer decides to take the case.

2) If Writ denied then only $25k retainer. Creates incentive to get L to do best job possible b/c if doesn't, gets nothing; L sending message to T that this is a good case & will win




3) If case settles before writ filed, then lawyers get $125/hr up to $100k

a) Cost is shifted to client. If settlement is reach before write is filed, the firm has already incurred costs. The decision to settle is the client’s so it should have to pay.






b) A cap limits the possibility of overworking. 
4) After filing, if a settlement is reached… (x=settlement) (y=amount of counterclaim)






a) 40M<x<100M, Fee=5% of gross






b) If x>100M, Fee=5M






c) If x<40M, Fee= 5%*(x-y), but not less than 1M.

d) Analysis

1] The fees are related to how much credit the lawyer should get. 

2] The objective is to motivate the lawyer to put forth his best efforts. The larger the recovery the more the firm makes. 

e) Contingency fee preserves agst neg outcome but c) sets up a floor of a fee not less than $1M (it exposed T to risk)





B) Risk if moved to the lawyer since he is better able to manage risk. 

C) The burden of misunderstanding is placed on the client. Probably because the client is a corporation so it is a K between equals. Usually, the client get the benefit of the doubt.

D) Standard of when fee arrangement struck down as excessive & unreasonable: "no man in his senses … would make … & … no honest & fair man would accept on the other." (very few)

E) Drafting of Brobeck K:

1) get rid of floor

2) vary fee %age to narrower ranges --> increase atty incentive to work ; std is that %age should be decreasing  b/c attys should not get that much $ but that hurts client's case

F) Rule 1.5:  Communicating Fee Method Determination:  makes a huge difference whether you're dealing w/ sophisticated client who is used to lawsuits or dealing w/ avg man off the street who is presumed ignornat & not able to organize & bargain (in some cases, mkt fails)

G) Factors in determining whether a Contingency Fee is Reasonable

1) do P's understand the terms of the K?

2) what is going mkt rate for case like this?

H) Slap-back Suits


D. What’s Reasonable when its on the opposing party’s nickel?



1. Kirchoff v. Flynn
A) What the trial court judge should have done


1) Look at past cases similar to this case to see if there is an inflation of fees.

2) Should gather evidence of what lawyer customarily charges when client’s money is on the line.

B) 3rd Part Payer Problem : when someone else's $ is on the line, then there is no incentive to bargain for lowest rate or to be cost-effective; should not look to K on its face

1) How to determine if amt is inflated b/c of 3rd PP? (according to Easterbrook)

a) look to mkt (but no mkt in case b/c every case of this type paid by D)

b) Look at torts cases (but CR cases harder to win b/c 

1] harder to prove --> extra defenses, injunction; 

2] dmgs lower --> no "deep pockets", Ds more attractive







not perfect but best arrangement 

c) shouldn't be worried about 3rd PP in these contexts

d) should not be litigating these cases b/c parties prefer to  get $ sooner simpler system w/o battle better than complex system & wasting time

E. Can a fee be both reasonable and unreasonable?

1. Venegas v. Mitchell – After Mitchell won Venegas’s underlying civil rights suit, a dispute arose between the two as to whether Mitchell was entitled to the 40% contingency fee negotiated in their contract. 

A) Holding - The court found that the P in a civil rights action may enter into a contingency-fee agreement with his attorney, even where such a fee exceeds subsequent court-awarded attorney fees. Being able to recover fees more than damages provides an incentive for lawyers to police the public.
1) Reasoning – The air of the rule is to enable civil rights Ps to employ reasonably competent lawyers without cost to themselves if they prevail. But there is nothing in §1988 to regulate what Ps may or may not promise to pay their attorneys if they lose or if they win. Depriving Ps of the option of promising to pay more than the statutory fee if that is necessary to secure counsel of their choice would not further 1988’s purpose of enabling Ps of civil rights cases to secure competent counsel.

2) If §1983 Ps may waive their causes of action entirely, there is little reason to believe that they may not assign part of their recovery to an attorney if they believe that the contingency arrangement will increase their likelihood of recovery. A contract decision would place §19834 Ps in the peculiar position of being freer to negotiate with their adversaries than with their own attorneys. 
B) Considerations

1) If there is no cap then fees should increase above 40%. 

2) When spending other people’s money, the fee should be lower than 40% 

3) Low stakes suggests raising fees.

4) Riskier case suggests higher fees. Juries like police officers.

5) Fee awards reflect prejudice judges have against Ps.
C) American rule – Requires that each party bear its own attorneys’ fees. Under the British rule, the loser pays for the attorney fees. 

1) Alternatives


a) The prevailing P recovers but not the prevailing D

b) Reverse – Used in some situations where the government sues private individuals and loses.





2) Criticism

a) A damage recovery that is depleted by attorneys’ fees would seem incomplete.

b) A D who is exonerated should not be impoverished by the cost of the successful defense. This is the idea behind the routine shifting of ordinary costs. 

c) Desirable effect on behavior of litigants – Allowing the winner to recover fees would seem likely to deter the assertion of groundless claims and defenses because those would increase the cost of litigation without improving the chance of winning. 





3) Benefits 
a) Shifting away from the American rule might have harmful effects on the parties’ attitudes toward proper expenditure on litigation. IF the parties must pay their own lawyers, win or lose, it makes sense for them to be frugal. If they can collect from their opponents if they win, they may be willing to spend more lavishly. 
b) Parties may have reason to persist with investment in litigation, not so much for the sake of a favorable judgment on the merits as for the purpose of recovering the money already expended in the dispute, which may well outstrip the value of the subject matter in issue. 

c) American rule may prompt settlement because the prospect of paying attorney’s fees sometimes causes even the confident to compromise. 




D) Fees are only recoverable when there is an exception to the American Rule
1) Lawyer’s or litigant’s activities create a “common fund” for the benefit of other – The resulting fund can be taxed for the fair value of the lawyer’s work to avoid unjustly enriching the beneficiaries. 

2) Contract provision - Parties may contract to provide that in the even of a dispute the prevailing party is entitled to recover attorney’s fees. 

3) Private Attorney General concept – Certain forms of litigation are considered sufficiently within the public interest to warrant shifting of attorney;s fees from the prevailing to the losing party as an incentive to suit. In CA, a statute provides that attorney’s fees can be awarded to a party whose action has “resulted in the enforcement of an important right affecting the public interest” if a significant benefit has been conferred on the general public.

4) Civil Rights – When civil rights Ps prevail, D must usually pay their fees whether or not the defenses were groundless. This provides incentives for the bringing of meritorious lawsuits, by treating successful Ps more favorably than successful Ds.

5) Fee Shifting – The growing expense of legal services and a general apprehjension about indiscriminate civil litigation in this country has led to creation of expense-shifting mechanisms in certain procedural rules. These are intended to compensate parties suffering from opponents’ litigation abuses and to provide a corresponding incentive fore careful and restrained use of civil procedure.

D) Types of Fee Systems
1) Percentage / contingent fees – Increasing number of courts in “common fund” class action situations are using a percentage of the total award received. They are particularly common in the personal injury area, where they make it possible for a P who cannot afford to pay a lawyer by the hr to obtain representation. Used in referral markets (referring lawyer does monitoring for client. Exists on P side but not on D side) and referrals. Contingent fee lawyers do not bring frivolous lawsuits to court because they have to spend money to get into court.


a) Criticism 
1] May result in excessive compensation for lawyers where there is in reality no significant risk of loss.

2] Underwork


2) Hourly rate – Used when there is a standard of comparison (Audit)


a) Criticism



1] Fraud – Overbilling




2] Overworking

3) Fixed Fee – Used when monitoring is easy, in law firms, where cases are standardized, and in long-term relationships. In a long-term relationship, it is not in the lawyer’s advantage to cheat the client.


a) Criticism - Requires monitoring

4)  Lodestar method – Multiplying the hrs worked by the lawyer times the lawyer’s hourly rate. In deciding whether the fee award is reasonable, the court may disallow hours that were spent on unsuccessful claims or inefficiently used. Regarding the billing rate, ordinarily the court will use the attorney’s customary rate for paying clients. When this is not available, the court will look to “comparable” lawyers. For a time, courts using the lodestar would increase awards to reflect the quality of representation or the risk of nonpayment. 



a) Criticism 

1] Consumes enormous judicial resources by requiring courts to review attorney billing information




2] Gave attorney’s little incentive to settle early

3] Rewards “plodding mediocrity and penalizes expedient success.”

E) can fees be both reasonable & unreasonable? (Venegas)

1) 2 ways about thinking about reasonableness?

f) K

g) how much D gets & has to pay

2) Standards of reasonableness:

i) Contractual (%age) ( counsel of choice 




  
  Fee award (LS) ( competant counsel

b) saddles Ps not Venegas (huge dmgs) but Carey & Brisco (symbolic value of CR) ( backwards! (cases most need of supplement are ones where least compensated)

3) K is neither a ceiling, nor a floor; get what J think is appropriate ( ball of confusion!



F. Keeping Opposing Counsel from Getting Rich

1. Marek v. Chesny – Chesny refused a settlement offer in a §1983 action and was awarded less in trial.
A) Holding - Attorney fees incurred by a P subsequent to an offer of settlement will not be paid when the P recovers less than the offer. Legislative history shows that when the rule was drafted, attorney fees were considered part of costs.  

B) Rule 68 (Offer of Judgment) – Shifts to the P all costs incurred subsequent to an offer of judgment not exceeded by the ultimate recovery. Purpose is to encourage settlement and avoid litigation.
1) Not applicable if the judgment is for the D - A P who suffers a D’s judgment at trial might end up better off under the attorney’s fee shifting provision that if there had been a P’s verdict that was less favorable than the offer that the P turned down. The virtue of the literal interpretation is to prevent Ds from making token, rather than serious, offers for small amounts in order to invoke cost shifting in every case that results in a D’s verdict. 
2) Equitable Relief – Difficulties can emerge if P seeks equitable relief since comparison may difficult to make. In Leach v. Northern Telecom, “If the monetary relief awarded falls short of that offered, but equitable relief is also awarded, the trial judge can then determine whether the relief awarded, as a package, is more or less favorable that that offered.

3) Application

a) You can make as many offers of judgment as you want

b) Bifurcation – Issue of liability is tried first then a trial on damages.

1] In event of bifurcation, you can make an offer of judgment prior to trial on damages.

c) Rule 68 does not apply if the P wins and damages is greater than offer of judgment.

d) If P wins, and the damages awarded is equal or less than the offer of judgment, P recovers only pre-offer costs.


e) If D wins, rules does not apply (Delta Airlines case)

f) If settlement offer is made, it can be revoked. Even if you promise to leave it open for 10 days, you can revoke in 2 as long as it is before acceptance. 

1] This makes P worry about whether or not D will withdraw the offer at any time. Creates an incentive to settle quickly.


g) Silver believes irrevocability should be treated like any other offer.


h) One may wish to settle because of the fear of a PR nightmare.

i) In a PI case, P’s attorney doesn’t get paid. Rule 68 will not bring attorney’s together. It is made reluctantly. Litigation is a very cooperative process while R68 is a hostile weapon.





4) Definition of costs 0 per Marek






a) Ordinary, non-shifting fee case ( look to section 1920






b) fee shifting case, look to fee shifting statute

►V. Pleading

A. US v. Board of Harbor Commissioners – After SICO Company (D) and North American Smelting Company (D) were charged with discharging oil into navigable waters of the US (P), both companies moved for a more definite statement of the government’s (P) complaint on the ground that it was vague and ambiguous. Both companies filed a Rule 12(e) motion for a more definite statement on the ground that the complaint filed against them was so vague and ambiguous that they were unable to file a responsive pleading. 
1. Holding – A complain need not be more specific if it is sufficient on its face to fairy notify the opposing party of the nature of the claim. 

2. The D’s motion was really an effort to flesh out the government’s case. As such, it was misuse of the 12e rule. A motion for a more definite statement under Rule 12e is ordinarily restricted to situations where a pleading suffers from “unintelligibility rather than the want of detail.”


A) Consequence of D knowing the details


1) D could destroy relevant documents



2) D gets better idea of case against them

3. Function of “notice pleading” – The purpose of the rule is to fair notice of the claim being asserted so as to permit the adverse party the opportunity to file a responsive answer, prepare an adequate defense and determine whether the doctrine of res judicata is applicable. Beyond this, the rule serves to sharpen the issues to be litigated and to confine discovery and the presentation of evidence at trial within reasonable bounds.” Brown v. Califano
4. Injunctive Relief – R68 may be used when there is an offer f injunctive relief. The problem is what it is difficult to figure out whether the offer is worse or better than the judgment. However judges have tried to assign a dollar value to each.

5. Advantages to make 12e motion even if you know you will lose – To move trail more slowly and get to discovery slowly. Once you have complaint serves, you have 20 days to answer. By filing the motion to get more time to work on your Answer. 12(a)(4)

6. Refused as a predicate for 12(b)(6) motion - A motion for a more definite statement should not be used to prepare for a motion to dismiss. Some cases state that it always is improper to use a Rule 12(e) motion to obtain admissions from the claimant in the hopes of clearing the way for a later Rule 12(b)(6) motion to dismiss. Although judicial statements of this type arguably are consistent with the wording of Rule 12(e), they probably go too far in limiting the availability of the motion. The courts need not completely refrain from using 12(2) as an aid in achieving the summary adjudication of certain cases; it merely is necessary to act with caution to keep its use within proper bounds. Consequently, there should be a bias against use of the Rule 12(e) motion as a precursor to a Rule12(b)(6) motion or as a method for seeking out a threshold defense. A request for a more definite statement for either of these purposes should not be granted unless the movant shows that there actually is a substantial threshold question that may be dispositive. 
7. Rule 12(f) authorizes a motion to strike portions of a pleading that are “immaterial, impertinent, or scandalous.” A motion to strike can also be used to attack an insufficient defense, or a part of a prayer for relief that is not justified by the law (such as a request for punitive damages in a breach of contract case. As long as pleadings are not shown to the jury, quibbling about how immaterial, nasty, or gratuitous they are is a waste of everyone’s time unless their availability in the public record is likely prejudice the movant. Rule 12(f) motions to strike improper matter are therefore universally disfavored. Usually the allegations that have been stricken were obviously prejudicial.


8. Process



A) R3 Complaint




B) R7 Pleadings and Motions




C) R8 Content of Pleading

1) Doesn’t day pleading must mention facts or elements of the offense. Must have i) jurisdiction ii) claim (Give D notice of claim against it) iii) Demand for relief.

B. Inconsistent Allegations – McCormick v. Kopmann – McCormick’s husband was killed when his automobile collided with Kopmann’s truck. McCormick brought this wrongful death action against Kopmann, alleging that he drove over the center line of the road and thereby caused the accident. In a separate allegation in the same complaint, McCormick alleged that another defendant, Huld, violated the Dram Shop Act by serving the decedent alcohol.
1. Holding – A complaint may contain inconsistent allegations even though the proof of one negates any fault on the basis of another. Sound policy weighs in favor of alternative pleading so that controversies may be sealed and complete justice may be accomplished in a single action. If the pleader had knowledge of the true facts, pleading in the alternative is not justified. 
2. Joinder – Modern rules permit Ps to sue numerous Ds in order to avoid this possibility. This avoids the risk of inconsistent results and saves the court the effort of trying the same matters twice. 
A) P may also benefit since there is a substantial likelihood that each D will help the P at trial to prove the P’s claim against the bar owners. By using individually, the jury may find that the P sued the wrong party. 
B) Ds may spent more time pointing fingers at each other that they forget about P’s weaknesses. Ie. McCormick could have been sober and negligent.

C) You are only bound by a judicial order if you are a party named in the lawsuit. Otherwise, if you haven’t have a day in court then it violates your due process rights.

D) Settlement - You can’t get a judgment from both Ds but you can with settlement. 


1) You can settle with one D and have that D testify against the other.

2) Mary Carter settlement - You can settle with one D and have that D testify against the other. To provide an incentive you could promise to return ½ the D’s settlement in the decision is favorable to P. This used to be legal but it has since been ruled illegal in several states including TX.

3. Verification requirement – It is often required that pleadings be “verified,” which compels the party to swear under oath that the allegations in the pleading are true. Someone lacking in personal knowledge can do this by making an allegation on “information and belief,” asserting that the pleaser is not claiming personal knowledge as to these matters although they are believed to be true. The Federal Rules rely on the lawyer’s signature on a complaint to show that it is justified.
A) Purpose – is to administer justice through fair trials , not through summary dismissals as necessary as they may be on occasion. These rules were designed in large part to get away from some of the old procedural booby traps which common-law pleaders could set to prevent unsophisticated litigants from ever having their day in court. Surowitz v. Hilton Hotels Corp.
4. Remedies – P should not be made to elect between remedies since this will force the P to make a gamble. 

5. Rule 11- attempts to discourage frivolity and encourage honesty. An alternative please is allowed when there is any doubt at all. 


A) 11(a) -  Signature Requirement


B) 11(b) - Certify that (It is the lawyer’s job to find out if client is telling the truth)


1) Best of your knowledge



2) Formed after a reasonable investigation




a) No improper purpose




b) Claims warranted by law




c) Factual assertions are warranted by evidence




d) Denials warranted


C) Motion for Sanctions



1) Must send motion to the other side. Do not file with court



2) 21 day window


D) Court Initiatives Sanction



1) Quick process and little time to respond. 

E) 11(B)(2)(A) – Can’t put sanctions on a client because it is the lawyer’s responsibility to know the law.


F) Rule 37 applies to discovery misconduct


G) Will R11 take care of frivolous litigation problems?

1) The fact that you have to wait 21 days may make the motion useless. If you are in a situation where there are ongoing costs, then this rule will not take care of the problem.
Supplement: BREAKDOWNS OF CIVIL PROCEDURE SYSTEM
1. Winery – You must credibly threaten the D to bear costs that cannot be avoided by responding. Must constantly look for ways to expose the other side to costs of litigation so they are forced to settle. 

2. Bank of Israel - Isreali bank collapsed; threatened in a letter that if not resolved would sue in NY
A) P wants to maximize the value of the client’s claim. The letter isn’t different from a settlement letter. 

B) Why NY?

1) adds to threat

2) generates adverse publicity

3) least convenient for D

4) increased costs




C) Bank responds w/ R11(b)(1) - improper reason (e.g. harrassment, higher costs)

1) no requirement that must pick forum most convenient for D; have to choose forum most advantageous for your client

3. "Extraordinary remedy":  grandparents watching grandson who drowned; parents sue for $49M 
A) suit really against ins co (limit: $300K  $49M to get their att'n)

B) grandparents/parents not adverse  "nothing personal"

C) grandparents will admit they were neg at trial b/c

·they will get off the hook, ins co will pay

·jury will find them G but they won't care b/c their kids will be getting $ & it is the one thing they can do to help w/ the loss, they feel bad

D) how should cts handle this? What do parents do to recover?

4. Boyles v. Kerr: sex tape filmed & shown to mutual friends;  sues for neg infliction of ED (b/c then ins policy covers it), others dropped;  honest in her claim. They didn’t move for sanctions under R 11 because it would mean the other side would have 21 days. Didn’twant them to have time to come up with a defense.



A)
ct says not NIED but IIED, no case law that there is such a tort as NIED 
B) creative lawyering b/c sue Boyles to get $ from HO ins and others for VINDICATION, value independent from pursuit of remedy (compromise of client's wishes)

C) this is not covered by R11, concerned w/ honesty in pleading; procedure supposed to be interested in sub'l justice (R8(f))  incentives are messed up
D) ends up w/ 2nd chance in a suit for invasion of privacy
5. Silver's Article: , at private school, was seduced by athletics coach; school wants to settle immediately b/c of publicity but ins co has an abuse & molestation exclusion & school has no $ so school enters into settlement w/  for $5M; confessed to neg but not to sex; exception to sexual abuse law: >14 if promiscuous SO atty in a roundabout way brought in evid that client was promiscuous

6. R11 doesn't cover everything, only a tiny fraction of abuse, doesn't do much by itself for honesty in pleading.
C. Mitchell v. Archebald & Kendall – After Mitchell was shot in the face while parked on the street waiting to unload a truckload of A&K’s products, he filed this action to recover damages for his injuries, but the complaint was dismissed.

1. Holding – In deciding whether a motion to dismiss was properly granted, the court is required to accept only well-pleaded facts as true without considering any new legal theory asserted by the P. In dismissing the cause, the district court judge was in effect ruling that the complaint as drafted was legally insufficient. At that time, Mitchell had the absolute right to file an amended complaint embodying his new theory. By appealing instead, Mitchell elected to stand on his original complaint. Thereby relinquishing the legal theory he now asserts. 

2. Courts of Appeals will not disturb factual findings by judges since they have the best knowledge of fact. The judge will be reversed only if there is abuse of discretion. Will also be reversed if the judge is wrong on a matter of law. 



3. 2 forms of dismissals



A) With prejudice – Final substantive resolution. You can only appeal this.

B) Without prejudice – Signals you need to revise the complaint to address the problem identified. By appealing you waive the opportunity to revise. Appellate courts do not like this because the district courts use the law more since if there is any ambiguity they would be the best person to go to. By appealing you are deprived of the benefits of a trial judge. 

D. Rule 8
1. 8f – Be liberal on pleading deficiencies. Judge is willing to go out and find particular theory for lawyer. (ie. Mitchell)

2. 8c - Statutes of limitations defense must be pleased. You have to follow right series of steps. Amend pleading (R15), add defense, then go for summary judgment. 



3. Rules are set up so mistakes are not meant to be fatal.
E. Heightened Requirement for Specificity – Ross v. A.H. Robins Company – D contended that a class-action suit against it, alleging fraud required specific factual pleading. 

A) Holding – A complaint alleging fraud must contain evidentiary factual allegations. Under 9(b) the rules regarding complaints alleging fraud are given special treatment. Rather than adhere to the usual rule that complains need only allege ultimate facts, Rule 9(b) requires detailed evidentiary pleading. This is predicated on the notion that fraud allegations accuse a D of serious moral turpitude, and the D is entitled to know specifically that of which he is accused. Here, no allegation was made as to why D should have known of the alleged 1972 report or what the “other things” that should have out them on notice of the problems. This does not satisfy the 9(b) requirements. 
1) The court here wants evidence pleaded into the complaint but that’s more like the “general” requirement.

B) Rule 9(b) – Allege circumstances with particularity. Aver state of mind generally.


1) Purchase or sale of security (Particular)


2) Material misstatement or omission upon which a person relies (P)


3) Knowledge of falsity (General)


4) Harm (P)

C) Purposes of 9(b)

1) Give D fair notice


2) Deter frivolous claims


3) Avoid reputation damage


4) Practical impact – Less claims will make it to discovery stage. 

5) Criticism – Doesn’t protect reputational damages. P would have to prove a claim adequately. Material misstatement is a source of reputational damages but it is not one protected by the rule. 

D) No point suing accountant these days since you can’t prove the account knew of falsity without going into their files.

F. Cash Energy, Inc v. Weiner – When Cash Energy filed a complaint against Weiner to recover cleanup costs imposed under CERCLA, Weiner contended that the complaint rested on bald assertion, failing utterly to state or outline the facts beneath the allegations.
1. Holding – A higher standard of particularity will be required where a heightened concern for due process arises by reason of the drastic nature of the remedies sought. A tension exists between the short and plain statement of the facts prescribed in R8(a) and R9(b)’s exception for allegations of fraud and mistake, requiring more than statements of mere conclusion. CERCLA involves many of the circumstances that have led courts to invoke higher standards of specificity in other contexts. The cost of establishing that a claim lacks merit is more likely to be subject to reasonable controls if some standard of specificity of pleading is enforced. Thus, the claims against the individual Ds will be dismissed unless Cash Energy files an amended complaint that pleads at least an outline or summary of the factual basis for the claims rather than mere conclusions.

2. Officer is liable only if they were personally involved or personally ordered conduct.

3. 8(f) doesn’t apply to the P only. It applies to both parties. Pleadings shall be so construed as to do substantial justice. This may be read as requiring judges to exercise some degree of discretion rather than invariably applying the general rule of notice pleading. 
4. USC 1983 requires P to plead with more particularity because of a need to avoid baseless claims. It is costly to defend so people may be forced to settle. Rule 8 is not good enough. Requires P to show elements and prove that there is a chance of success.
5. Should

A) Identify every element of legal claim


B) for every D

C) provide facts sufficient to show probability that you will satisfy each element, then you will prevail.
6. F. RULE 9(b) - HEIGHTENED REQUIREMENTS FOR SPECIFICITY
A) Purposes of 9 (b):

1) Notice

a) don't need 9(b) to put them on notice b/c have R8 

b) if not put on notice, then R12(b)(6) (failure to state a claim) or R12(e) (More definite stmt if claim so vague that can't reasonably form a response)
2) Reputation

a) some businesses expect lawsuits

b)in case of Robins, reputation already destroyed b/c of prod liab suits

3) Frivolousness

a) don't need 9(b) b/c have R11

b) need 9(b) b/c can still plead things if reasonable investigation does not turn up anything is specifically say so BUT w/ higher std, prevent ppl from getting into lawsuit, which is what is needed

B) What is required?
1) Fraud, mistake --> state w/ particularity
2) Intent --> general averment

C) Departing a little from R8, which requires only a "short & plain stmt"

D) Silver thinks should not have R9(b), better served through R8 & R11

E) Best off pleading everything w/ specificity, esp. in cases where have drastic remedies (Cash Energy) b/c dist ct judges want you to:

1) identify all elts of the claims so J knows what you are claiming (don't care about D's notice)

2) tell all the facts, plead every single elt, everything!!

F) Extended to not just sec fraud, but also environmental & things w/ drastic dmgs

G) Alternative; allow P  to take limited discovery (shield D from costs) & if can't make a case from there, then make R56 motion

H) BUT things turned around w/ S.Ct. case Leatherman where ct says all that is required is a plain & simple stmt 

1) S.Ct. doesn't matter in CivPro

2) if can't tell whole story then be nice; ct will trust you if you are honest
7. Alternative - Send interrogatories to officers and then depose each one for one hours. This shows the judge that you are willing to address his concerns.

G. Leatherman v. Tarry County Narcotics – A court of appeals held that a P suing a municipality for a civil rights violation was subject to a heightened pleading standard.

1. Holding - A P suing a municipality for a civil rights violation is not subject to a heightened pleading standard. This Court has held that municipalities may not be liable for their officials’ actions on a respondeat superior theory but may be liable when the city’s policies have independently caused the alleged official misconduct.  This imposes a higher proof standard on a P. However, it does not follow from this that the P should be subject to a higher pleading standard. Per 8(a)(2), pleading in federal courts is subject only to the notice standard, meaning that a pleading is adequate if it contains a short and plain statement of the claim showing that the pleader is entitled to relief. Extensive pleading of evidentiary facts is unnecessary. 9(b) creates a couple of exceptions to the rule, but neither involves civil rights actions against municipalities. Consequently, a heightened pleading standard will not be imposed here. 

H. Defendant’s Response


1. Pre-Answer Motions Under Rule 12

A) The filing of a pre-answer motion under R12 affects the time periods for filing responsive pleadings. 

1) If the D files a pre-answer motion within the 20-day period following service of the summons and complaint, the deadline for filing an answer is extended. 

2) If the court denies the motion or postpones its disposition, the D has until 10 days after the notice of the court’s action to file an answer. 

3) If the court grants the motion, P will usually be granted leave to amend, which starts the process again or the suit will be dismissed.

4) If a motion for a more definite statement is granted, the D has until 10 days after service of an amended complaint containing a more definite statement in which to file its answer.




B) 12(h) and 12(g) set out consolidation and waiver provisions.
1) Purpose – To prevent the pleader from using multiple pre-answer motions for different defenses and from omitting certain defenses from motions or answers. 

2) 12(g) – Of a party makes a pre-answer motion, but omits one of the R12 defenses then available, it cannot make any further pre-answer motions.

3) 12(h)(1) – Provides 4 disfavored defenses. These will be waived forever if omitted from a pre-answer motion, or, if no motion is made, from the answer.


a) lack of jurisdiction over the person


b) improper venue


c) insufficiency of process


d) insufficiency of service of process

4)  12(h)(2) – Provides 3 favored defenses. These can be made in any pleading, or by motion for judgment on the pleadings, or at trial on the merits.

a) failure to state a claim upon which relief can be granted


b) failure to join an indispensable party


c) failure to state a legal defense to a claim
5) 12(h)(3) – Provides the most favored defense. Can be made at any time.


a) lack of jurisdiction.
H. Shepard Claims Service v. William Darrah – Negligence on the part of William Darrah & Associates’ counsel resulted in a default judgment being entered. 

1. Holding – Where a P will not be prejudiced and a meritorious defense is shown, a default judgment should be set aside if it was the result of mere negligence. If the first 2 questions are answered in favor of the D and the D is guilty only of negligence, it is an abuse of discretion not to set aside a default entry. 
2. DEFAULT JUDGMENT & ENTRY OF DEFAULT
A) Service of Process (R4)
1) take complaint & form summon to get it stamped by ct clerk, then send to D, usually by mail -->  now can waive

2) commences when file complaint

3) R4(m) --> if service not in 120 days, then can be dismissed except for good cause shown then can get an extension

4) day mailed = day service of process made BUT under R6(e) get 3 days added when by mail
5) Waiver of Service – Might waive to slow down the process because waiving allows the D to get more time. R4(d)(3). 


a) If you fail to waive service you will have to pay for costs. R4(d)(5).
B) Answer
1) R12(a) -->20 days period to serve answer after being served unless otherwise provided

2) R12(b) --> new waiver --> get extra time (60 days in U.S., else 90) from time waiver requested

a) try to get ppl to waive b/c trouble of finding them

b) if don't, must pay for P's cost

C) Computation of Time (R6)
1) count weekends except if < 11 day period in which to respond or if 20th day falls on the weekend

2) holidays excluded if < 11 days or if deadline falls on that day

3) R6(b) Extension: for good cause shown, can enlarge period in which to respond. Parties may agree to an extension between themselves. Or…
a) file agreement w/ ct 

b) most cts flexible unless it affects their calendar.
D) R55(a): ENTRY OF DEFAULT
1) just a note in docket by the clerk so in the record that something was supposed to happen but didn't; clerk will not mail you anything about entry of default
2) Court clerk can file motion if the amount can be calculated. 

3) no legal conseqs (default judg --> remedy)

4) in Shepards, atty filed a notice of retention to put something in the record before the deadline; this prevents default judgment

E) R55(c): MOTION TO SET ASIDE ENTRY OF DEFAULT (& deny P's request for default judgment) Under R55 a default judgment may be set aside for “good cause.” 
1) next step after getting entry of default

2) can request denial even for request for DJ not sent to ct b/c motion for DJ was sent to D before it was filed (common)

3) Std = GOOD CAUSE.  
A) From Shepards: Darrah’s counsel was conduct was careless and inexcusable to but it is not necessary that conduct be excusable to qualify for relief under the “good cause” standard.
4) If a default judgment is made against you, you cannot contest liability. You can contest damages though. 
5) Cases decided under the rule have formulated 3 questions to be answered in deciding on such a motion:

a) Whether the P will be prejudiced; (Prejudice can be shown if there is an important change in your position. Your ability to prove liability is an example.



b) Whether the D has a meritorious defense; and

1] One instance where good defense requirement cannot be imposed on a D moving to set aside a default. Where D has not been served, the resulting default must be set aside even though D cannot cite a good defense. Court reasoned that “it is no answer to say that in his particular case due process of law would have led to the same result because he had no adequate defense upon the merits. Peralta v. Heights Medical Center.
c) Whether culpable conduct of the D has led to the default. Culpable conduct has been considered to be something worse than mere negligence. A willful disregard or bad faith for the rules of civil procedure has generally been required for conduct to be considered culpable.
1] From Shepards: To treat as culpable, the conduct of a D must display either an intent to thwart judicial proceeding or a reckless disregard for the effect of its conduct on those proceedings. 

A] Where the party in default satisfies the first two requirements for relief and moves promptly to set aside the default before a judgment is entered, the district court should grant the motion if the party offers a credible explanation for the delay that does not exhibit disregard for the judicial proceedings.

6) A default judgment deprives the client of his day in court, and should not be used as a vehicle for disciplining attorneys. 
F) R55(b):  DEFAULT JUDGMENT
1) Judge (no sum certain)

a) if other party has appeared then 3 days notice

b) if other party has not appeared, not entitles to notice or any contradictory evid

2) Clerk (sum certain then easy to calculate)

a) D must have defaulted for failure to appear (must not have appeared at all)

b) can never get more than amt requested in complaint & can't be different than relief sought in complaint (R54(c)).  Why?

1] only 1 side

2] Notice function then P should not be able to sandbag so put high amt in complaint

3]  in trial, has opportunity to contest

c) allow D just to ignore the suit if don't mind paying the requested amt
d) P must also show that the sum certain is reasonable under the circumstances. US v. Miller.

e) The D must have completely failed to appear, and not merely have defaulted after an initial appearance, for the clerk to be allowed to enter judgment. 

f) The entry of default may be a fairly routine; unless D has filed an answer, the clerk may enter default when the time to answer expires. At that point,  the D is entitled to notice of further hearings only if it has entered an “appearance.”

1] Waiver of service was not an appearance despite prior informal contacts between parties about the dispute. Rogers. V. Hartford Life & Accidents.

2] Informal contacts between D and P’s lawyer did not constitute appearance where D failed to answer after threat of default. Wilson v. Moore & Associates. 

3] Informal settlement negotiations sufficient to constitute appearance where D indicated intent to defend on merits. H.F. Livermore Corp. v. Aktiengsellschaft
3) Can get default judgment as action under R11

4) Disfavored for due process reasons
5) Equitable damages (189) – An evidentiary hearing may be required to establish what type of relief is necessary. Although upon default, the well-pleaded allegations of a complaint relating to liability are taken as true, allegations of a complaint relating to the amount of damages suffered ordinarily are not. A judgment by default may not be entered without a hearing on damages unless the amount claimed is liquidated or capable of ascertainment from definite figures contained in the documentary evidence or in detailed affidavits. US v. DiMucci
6) Frow doctrine restricts a court’s power to enter final judgment for less than all the parties when they are joined severally. According to 55(c) a court may do so only “upon an express determination that there is no just reason for delay and upon an express direction for the entry of judgment.
a) Unanium Antitrust Litigation interpreted Frow as limited to cases of multiple defendants charged with joint liability or charged with liability as to a reingle res in controversy. Since here the Ds could be held individually liable, it found that entry of judgment against the defrauding Ds would not undermine the Frow “desire to avoid logically inconsistent adjudications as to liability.” Different results as to different parties are not logically inconsistent or contradictory when several liability is available.

7) Filing an answer is not absolute protection against default. A D who fails to participate in the lawsuit after filing the answer may find his answer stricken and his default entered. 37(b)(2)(C)
F) Rule 60(b) – Governs setting aside default judgments. The terms for setting aside default judgments are more stringent than for a mere entry of default. This is due to the judicial policy of finality of judgments.

1) requires a much harsher good cause test - is inexcusably neglect as opposed to willful?

2) Why harsher?  Judg is action of the ct whereas Entry is just entry on the docket; also, more notice so make it stick

a) Shepard's: fail under 55(c) but pass under 55(b) b/c clearly negative but not willful

b) Iddings: excusable neglect - P's didn't know mental state of lawyer so R60 granted
G) Distinction between 55cc and 60c. From Jackson v. Beech – A default judgment can be set aside under 55c for “good cause shown,” but a default that has become final as a judgment can be set aside only under the stricter rule 60b standards for setting aside final, appealable orders. 


G) Process for Default Judgment
1) R55 – You have entry for default and judgment for default. Clerk is supposed to look at the complaint and enter judgment for that amount



2) R54c – A judgment by default shall not exceed the amount asked for. 



3) R8c – Should have prayer for relief. 

4) R5 – If you add things to the complaint you need to resend it for due process reasons.


5) R54c – Court is supposed to do justice 

J. Iddings v. McBurney


1. R12 – Identifies 7 defenses you can raise through motions.


A) 12(b) – Issues must be joined.
B) 12(h) – A D of lack of jurisdiction over the person, improper venue, insufficiency of process, or insufficiency of process is waived if omitted from a motion. 


K. Zielinski v. Philadelphia Piers 

1. Facts: P suffered personal injuries while working on Pier 96 as a result of a collision of 2 fork lifts. 

2. 10(b) – Content of each paragraph should be broken up so there is one idea per paragraph. Provides that each individual claim should be set forth in a separate count, and that the counts should be in turn broken into numbered paragraphs, each of which is limited to the statement of a “single set of circumstances.”
A) now you must break up averments & admit or deny each one

1) admit ( taken as true in litig; no need to prove

2) deny ( have to prove, show evid

B) D has burden to be clear ( if not sure, state your ignorance & get effect of denial

C) ineffective denial = admission

L. Counterclaims – When a D believes he has a valid cause of action against the P. 


1. Wigglesworth v. Teamers Local Union No. 592




A) Facts
1) P filed complaint under the Labor Management Reporting Disclosures act alleging that during the meetings of the D held on 9/8/74 and 10/13/74, P was prevented from exercising his right to freedom of speech, and was denied his request to have the union membership informed of their rights as required by the Act. 
2) On 12/3/74 the day the complaint was filed, P called a press confereced at which he accused the union of being dominated by the “Mafia” and that a certain union election had been “fixed.”

3) D made a counterclaim alleging that P malicious misused and abused the processes of law by maintaining the lawsuit for vindictive and wrongful purposes.

4) P made a motion to dismiss the counterclaim for lack of subject matter jurisdiction. 

5) D claims that motion to dismiss is untimely. 12(h)(3) states that it may be raised at any time. It’s actually one of the most favored defenses.

2. Rule 13 – Serve important interest of fairness by allowing a party to make claims against one who has made claims against him and the interest of economy and efficiency in permitting claims between existing parties in the same suit. 

A) Permissive counterclaim – 13(b) allows assertion as a counterclaim at the defendant’s discretion of “any claim … not arising out of the transaction or occurrence that is the subject matter of the opposing party’s claim.” This means that no claim is too far removed from the subject of the P’s claim to be allowed as a counterclaim. 

B) Compulsory counterclaim – 13(a) If a claim does arise “out of the transaction or occurrence that is the subject matter of the opposing party’s claim…,” its assertion is compulsory. 13(a) is a sort of rule-mandated res judicata. It has the effect of barring a party from recovering on a claim “which at the time of serving the pleading the pleader has against any opposing party, if it arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim.”
1) Exceptions – Claims that are not compulsory even though they are within the same “transaction or occurrence” as the P’s claim. 

a) claims by the D which “for adjudication” require the presence of additional parties of whom the court cannot get personal jurisdiction.

b) 13(a)(2) claims in which the suit against D is in rem or quasi in rem. Gives D a chance to avoid unlimited liability and at the same time preserve his claim for a separate suit. 

2) 13(a) Must be asserted in D’s pleading – If the D’s counterclaim is a compulsory one, it must be brought in the D’s pleading. 

3) Default by P – If the D has entered a counterclaim and the P neglects either to serve a reply or to move against the counterclaim, a default judgment may be entered against the P on the counterclaim. R 55(d)
4) Counterclaim must be responded to (R7)




C) “Transaction or occurrence” 
1) Logical relation – The most accepted verbal formula is that a claim arises out of the same “transaction or occurrence that is the subject matter of [P’s] claim” (and is therefore a compulsory, rather than a permissive, countertaim) if it is “logically related” to P’s claim.

a) “But for” causes – The tort law notion of “but for” cause may be relevant. That is, if the counterclaim would not have arisen but for the events which gave rise to the main claim, the court is somewhat more likely to find the requisite “logical relation” between the 2, and therefore to find that the counterclaim is compulsory. 

2) Rule of thumb - Many courts, deciding whether a counterclaim meets the “transaction or occurrence” test, are especially interested in whether there is a substantial amount of evidence that bears upon both the claim and the counterclaim, and which would therefore have to be considered twice if the counterclaim were not allowed.
a) Bose Test – If the same evidence would substantially dispose of the issues raised by the opposing claims, then the counterclaims were compulsory; if not then they were permissive.




D) Four tests distilled by Profs Wright, Miller, and Kane

1) Are the issues of fact and law raised by the claim and counterclaim largely the same?

2) Would res judicata bar a subsequent suit on a D’s claim absent the compulsory counterclaim rule?

3) Will substantially the same evidence support or refute P’s claim as well as D’s counterclaim?

4) Is there any logical relation between the claim and the counterclaim?

E) Counterclaims by 3rd parties – A counterclaim may be made by any party against “any opposing party.” 
1) 3rd-party D – Thus a 3rd party D may counterclaim against either the original D or against the original P. (In the latter case, a claim by the P against the 3rd-party D must first have been made.)

2) P’s counterclaim – A P may have a counterclaim to a counterclaim. This “counter-counterclaim” will even be compulsory, if it arises from the same transaction or occurrence as the D’s counterclaim. The D’s counterclaim is a “claim” under 8(a), so any claim by any other “opposing party,” arising out of the same transaction or occurrence, is a compulsory counterclaim under 13(a).

3) New parties – New parties to a counterclaim can be brought into a suit, as long as the joinder test of either R 19 or 20 is satisfied. 

4) Cross-claims – A claim by a party against a co-party is a cross-claim, not a counterclaim. Cross-claims are never compulsory. 




F) Examples
1) Doehr then R13(a) need not assert if already subject to lawsuit SO NO b/c already filed in state ct 1st; + unconstitutionaity is a defense, not a counterclaim (not required to raise it)

2) Kopman v. McCormick then K sue Hs for prop then NO not a counterclaim but a cross claim under R 13(g)
G) A crossclaim under 13(g), allows a claim against a co-party. It is limited to claims “arising out of the transaction or occurrence that is the subject matter either of the original action or of a counterclaim therein or relating to any property that is the subject matter of the original action.”

H) 13(h), the addition of claims can result in addition of parties if they can be sued as additional parties to the counterclaim or cross-claim “in accordance with the provisions of R19 and R20.” This means that so long as a current party to the litigation can assert a counterclaim or cross-claim under R13, it can add parties to that claim provided that its claim against the added parties arises from the same transaction or series thereof within the meaning of R20.
M. Denial on lack of information –  8(b) If the D is without sufficient knowledge or information to enable her to form a belief as to the truth of allegations in the complaint, she may so state in her answer. Such a statement operates as an effective denial.

A) Information that is peculiarly within D’s control – Where the information of which the D claims ignorance is peculiarly within the D’s control, use of the denial on information and belief may be forbidden. 




1. David v. Crompton Knowles Corp
A) Holding: A court may deny a request to amend if the amendment will result in undue prejudice to the other party or has been unduly delayed. R15 provides that leave to amend an answer should be freely given when justice requires. The purpose of a permissive attitude toward an amendment is to encourage decision of the case on the merits by allowing parties to present the real issues of the case. The proffered reason for the delay, Crompton’s recent discovery that it is not liable for liabilities of Hunter, cannot be considered good cause. The effect of the delay could be highly prejudicial to David. 

B) R15(a) – Amended Pleadings - amend once w/in 20 days free of charge; else need to get leave of ct (freely granted when justice requires) then difficult w/ a large co to file answer w/in 20 days b/c might not know
1) The running of the statute is the serious type of prejudice which may justify a denial of D’s motion to amend answer.  Since the P is now barred from instituting this action against another party.  

2) Crompton & Knowles, not like Zielinski b/c don't think D is out to consciously mislead P?

e) change in mgmt

f) new lawyers

g) they might not have copy, lawyers might have it

h) docs are often lost

3) Purpose of liberal attitude towards amendments is to encourage decision of the case on the merits by allowing parties to present the real issues of the case. 
4) Role of discretion – Review of decisions whether to allow amendments is governed by an abuse of discretion standard; an appellate court will reverse only if the trial court’s decision is outside the bounds of reasonable decisions. 

C) Amendments at Trial R15(b) – Provides for an automatic amendment of the pleadings “when issues not raised by the pleadings are tried by express or implied consent of the parties.”

1) Once evidence is admitted without objection as to a claim not pleaded in the complaint, that claim will be treated as though it were raised in the complaint. 
2) Also provides that amendment of the pleadings may be made to conform them to the evidence, but “failure so to amend does not affect the result of the trial of these issues.”

3) Even if opposing party objects the rule directs the court to allow amendments “freely when the presentation of the merits of the action will be subserved thereby and the objecting party fails to satisfy the court that the admission of such evidence would prejudice the party in maintaining the party’s action or defense.”
D) Supplemental Pleadings R15(d) – If events relevant to a claim or defense arises after the pleading is filed. 

1) Provides for “supplemental pleadings” for after-occurring transactions, occurrences, or events. An obvious use would be for injuries that become manifest after filing the complaint. 

2) Supplemental pleadings have been interpreted as intended to be in aid of the claim already made and not to allege a new claim. 


2. Schiavone v. Fortune – Fortune is a division of Time, not a subsidiary. 



A) Facts
1) 4i service of process on an agent. Fortune is not an entity. So it is not “known as”







2) R9 (a): Lack of Capacity to be sued  then Fortune not a legal entity



B) Rule 15(c)




1) Old Rule






a) Same action or event






b) New party must have received notice

c) New party must have known that, but for mistake, they would have been sued.





2) New Rule





a) Same action or event

b) If party or none is changed then amendment relates back to date of filing. If a) is satisfied and within pleading for service, actual notice ***

c) problems with new rule


1] affects enforcement of S.O.L as established by legislature

2] It is prejudiced against people who file early b/c it gives to people who file close to SOL more time to amend.


3] Silver thinks rule should be SOL +120 days to treat all equally.




C) Miscellaneous
1) When a complaint is filed you are on notice that someone has a claim of relief. This tells you that the person will sue you on any possible theory.





2) You can revive a claim that expired when you filed your complain ???

3) Still a bit of a penalty. 120 days from day of filing. The closer you file the less time you have to discover things

4) Time of filing complaint and serving process – Looks at actual date not latest you can do it.

5) Can’t use 15(c) to include someone you left out. It is not a “mistake of identity.” You can change but not add.


N. Proper Parties to a Suit


1. Real Party in Interest R17(a)
A) R17(a) provides that “every action shall be prosecuted in the name of the real party in interest.” It also lists people who can be parties, making explicit that the real party in interest need not have a beneficial interest in order to sue so long as it has sufficient interest in the outcome.
B) Objective – To protect the legitimate interests of the D. Increase # of parties who can sue on their own.




C) Defensive function – Making sure there is only one suit




D) Real party in interest must have




1) financial interest, or





2) legal rights (as defined by state laws)




E) Negative function




1) Enables D to present defenses against real party in interest





2) Protects D against subsequwent action by party actually entitled to relief.





3) Ensures judgment will have proper res judicata effect






a) parties bound by outcome







1] named parties







2] parties in privity w/ named parties

b) ct cannot determine res judicata effect of own decision; that is for new court to decide when new suit is filed.

2. Fictitious Names - SMU Association of Woman Law Students v. Wynne and Jaffe
A) Holding – Ps in a gender-based discrimination action under Title VII of the Civil Rights Act may not proceed anonymously. R10(a) provides that an action shall contain the names of the parties. There is no specific exception to this in Title VII. Courts have carved out an exception to this rule in certain types of cases involving particularly private matters, such as abortion. However, a gender discrimination action does not fall within such a category, particularly one against a private party under VII. Since no particularly private matter is involved in such an action, the usual rule of 10(a) must be followed. 

B) Notes

1) Symmetry Harm – Hurts both parties equally


2) Ds want to minimize reputation damages.

3) Organization can sue on behalf of members as long as it is consistent with the purpose of the association.

4) It is a public interest suit. The Ps are attempting to change the way the world works through an injunction.


5) Lawsuit brought to make change also more likely to get media attention.


6) Identity should not be kept secret unless the P’s background is irrelevant.

C) Anonymity may be sought as to the public rather than the opposing party – Doe v. Stegall. Found that although the proceedings did not involve hostility, harassment, and violence to persons expressing the P’s views made their situation “analogous to the infamy associated with criminal behavior.”

D) Fictitious names are sometimes used for Ds when Ps do not know their names. 

E) Courts have allowed fictitious names as policy of protecting privacy in a very private matter.

1) Divulgence of personal info of utmost intimacy. 

2) Admitting violation of state laws/gov’t regulations or wish to engage in prohibited conduct. 

3) Challenge to statutory or regulatory validity of governmental activity. Govt would not suffer reputation harm while the party would. 




F) Potential difficulties for ct and D by keeping P’s identity secret

1) To look up employment decisions made regarding the women requires looking up their names. Fairness concerns may arise if a D has reason to doubt the capacity or standing of the P but cannot investigate it because the identity is not known.

2) If case were not federal question case, couldn’t establish jurisdiction

3) Ps could sue more than once because no one knows who they are. Difficult to apply the stands of res judicata to know who is bound by judgment.

4) Inhibits settlement b/c of unknown situation of Ps

5) With partial disclosure

a) Would know who person was once they took stand; problem of retaliation arises again


b) causes conflict btwn D attorney and client; divided control over lawsuit.



3. Joinder of Claims R18(a)

A) Allows a party to join “as many claims, legal, equitable, or maritime, as the party has against an opposing party.” The claims need not even be related, the theory being that there is no point in requiring multiple lawsuits once parties are in court against each other. 
B) Rule – Once a party has made a claim against some other party, he may then make any other claim he wishes against that party.

C) Never required – Joinder of claims is never required by R18(a) but is left at the claimant’s option. However, the rules or res judicata, particularly the rule against splitting a cause of action, will often as a practical atter induce the claimant to join claims.

D) 18(a) is only a pleading rule. Does not necessarily mean that unrelated claims will necessarily be tried together. 




E) Under 42(b) a court may sever unrelated claims and order separate trials. 

4. Permissive Joinder of Parties R20 – Allows P in certain circumstances 9a) to join other Ps with himself, or (b) to make several parties co-defendants to his claim.
A) 20(a) allows joinder of multiple persons as parties if they assert any right to relief jointly, severally, or in the alternative (or such a right is asserted against them) “in respect of or arising out of the same transaction, occurrence, or series of transactions or occurrences” and “if any question of law or fact common to all these persons will arise in the action.”
B) At Ps option – If the requirements for R20 joinder are met, it is completely at the option of the P whether to use this device or not. For this reason, R20 joinder is known as “permissive” joinder, as distinguished from R19 “compulsory joinder”

C) Requirement – Ps may joing together in an action if they satisfy 2 tests:

1) Single transaction or occurrence – Their claims for relief must arise from a single “transaction, occurrence, or series of transactions or occurrences;”

2) Common questions – There must be a question of law or fact common to all plaintiffs which will arise in the action.

D) Test – The test for determining whether all claims arise from a single “transaction or occurrence” is approximately the same as for determining whether a counterclaim is compulsory. Thus the “logical relation” and “common evidence” tests have been suggested for determining whether all claims in question arise from the same transaction or occurrence, and may therefore be subject to permissive joinder. 

E) Common question must be substantial – The common question of law or fact must be of substantial importance to all the claims. The existence of other questions not shared by all Ps does not, however, bar joinder.

F) Each P must be voluntary – A person can be brought in as co-plaintiff under R20 only if he so agrees. A potential P who does not want to be part of the suit cannot normally be forced to be. Under limited circumstances, however, he can be made an involuntary P under 19(a)

G) Joinder of Ds – Ds maybe joined if the claims against them satisfy the same 2-pronged test for P-joinder. That is, claims against the co-Ds must (a) arise from a single “transaction, occurrence, or series of transactions or occurrences,” and (b) contain a common question of law or fact.


1) At P’s option – Joinder of multiple Ds is at the option of the P or Ps. 

H) Judicial discretion – Once joinder of Ps or Ds has occurred, the court under 20(b) has considerable discretion in arranging the proceedings so as not to cause undue inconvenience or prejudice to any party.



5. Compulsory Joinder of Parties R19 


A) Janney Montgomery Scott v. Shepard Niles 
1) Holding – If a K imposes joint and several liability on its co-obligators, complete relief can be granted in a suit when only one of the co-obligators has been joined as a D. R19 determines when joinder is compulsory. A court must first determine whether a party should be joined if “feasible” under 19(a). If the party should be joined but joinder is not feasible because it would destroy diversity, the court must then determine whether the absent party is indispensable under19(b). Under 19(a) the court must inquire whether complete relief can be given to the parties to the action in the absence of the unjoined party. 19(a)(1) inquires whether complete relief can be given to the parties to  the action in the absence of the unjoined party. 19(a)(1) inquires whether complete relief can be granted to the persons who are already parties to the action. R 19(a)(2)(i) requires a court to decide whether determination of the right of present parties would impair an absent party’s ability to protect it interest in the subject matter of the litigation. 

a) Mere possibility that its decision would be “persuasive precedent” in any subsequent state action is insufficient. 

2) 19(a) – If the 2 elements are not met then there is no need to join


a) “necessary” - Can court do complete relief in person’s absence?

1] If the lawsuit is only about money then this element will not be met because complete relief can be done.


b) Person claims interest relating to the subject



1] Adverse impact of ability to protect self; or

A] If this is the case then the party should be trying to get into the suit on their own.

B] You cannot read this too strictly or else everyone can be joined since manufacturers and consumers would be adversely impacted.



2] Expose party to multiple or inconsistent obligation

2) Compulsory Joinder (R19) – In some circumstances it would be uneconomical or unfair to litigate a claim between 2 parties without at the same time bringing in other claims and parties. Therefore, R19(a) sets forth certain situations in which additional parties must be joined, if the requirements of jurisdiction are met. 


a) Two categories
1] Necessary parties – Parties whose joinder, if possible, is required by 19(a) are called necessary parties

2] Indispensable parties – People who are so vital that if their joinder is impossible the whole action must be dropped.


b) Distinguishing necessary from indispensable 

1] Necessary – Parties who must be joined if (1) service can be validly made on them, and (2) their joinder would not destroy diversity. These are necessary parties. To be a necessary party, a person must meet one of the following two tests:

A] Incomplete relief – in the person’s absence, complete relief cannot be accorded among those already party.

B] Impaired interest – a judgment in the person’s absence will either (1) as a practical matter impair an interest the person has, or (2) impose on some of the existing parties “double, multiple, or otherwise inconsistent obligations.” 

2] Indispensable – Assuming that the absentee meets the test of (i) or (ii) above, the court then determines whether that absentee is in fact “indispensable” – so vital that the action should be dropped if joinder is not possible – by considering the following additional factors

A] Prejudice – the extent of prejudice to the absentee, or to those already parties

B] Framing of judgment – the possibility of framing the judgment so as to mitigate such prejudice;

C] Adequacy of remedy – The adequacy of the remedy that can be granted in his absence;

D] Result of dismissal – Whether the P will have an adequate remedy if the action is dismissed.

3) Notes
a) Motion for judgment on pleading – Is similar to 12(b)(6) but it occurs later in the process. Imagine facts in favor of P. If dismissed then given opportunity to replead/amend.
►VI. Parties and Claims
A. Impleader (Rule 14)- Refers to the right of a D to bring in a new party who may be liable for P’s claim against it.


1. Clark v. Associates Commercial Corp

A) Holding – R14 impleader is proper only if the 3rd party D is or may be liable to the 3rd party for all or part of the P’s claims against the 3rd party P. Here, the 3rd party Ds, allege that Associates (D) claim is based on “implied indemnity,” which is no longer recognized in Kansas. They not that under the KS comparative fault statute, each D is liable only in proportion to his relative fault. Because impleader is proper only if the party had a right to relief under the governing substantive law, the 3rd party Ds contend that Associates has no valid claim for indemnity against them. However, the basis for Associates’ indemnity claim against the 3rd party Ds is an agency theory, whereby Associates seeks to hold its alleged agents liable for any amounts that Associates is found liable to Clark. KS continues to recognize the right of an employer to seek indemnity against his employees for liability resulting from the employee’s tortuous acts. This, Associates has properly impleaded the 3rd party Ds. 
1) P also opposes D’s 3rd party complain, arguing that his claims against D are based upon duties imposed under the UCC and by contract, and this, 3rd party Ds have “no duty” under the contract between P and D. But a proper 3rd party complaint does not depend upon the existence of a duty on the part of the 3rd party Ds towards the P. Also a 3rd party D need not be necessarily liable over to the 3rd party P. Although R14 does not allow a D to assert an independent claim for relief from a liability that does not arise out of the impleader of a person who is or may be liable to the 3rd party P for all or part of the P’s claim against the 3rd party P in the event the 3rd party is found liable toward P. 

2) Although R14 does not allow a D to assert an independent claim for relief from a liability that does not arise out of the P’s claim against the D, 14(e) expressly allows impleader of a person who is or may be liable to the 3rd party P for all or part of the P’s claim against the 3rd party P. The 3rd party claim need not be cased on the same theory as the main claim, and impleader is proper even though Howard’s liability is not automatically established once D’s liability to P has been determined. 
B) Clark could have named the thugs defendants under R20 (Joinder of Parties) but instead it wants them out of the case. Reason could be that the thugs look more guilty and lead a jury to believe that the things were 100% liable. This would result in no recovery.

C) Court will generally allow impleader of a proper 3rd party action unless it will result in some prejudice to the other parties. 

2. Third-Party D – A D alleging that a third person is liable to him “for all or part of the plaintiff’s claim against him” may “implead such a person as a ‘third-party defendant’
 Rule 14(a)

3. Claim must be derivative – For a third-party claim to be valid, the 3rd party P may not claim that the 3rdP D is the only one liable to the P, and that he himself is not liable at all. The 3rd Party D’s theory must be one that has the 3rd party Ps own liability as a prerequisite for throwing liability in the 3rd P defendant. Thus, the chief purpose of impleader is to assert claims for indemnity, subrogation, contribution, and breach of warranty.

A) From Clark – A third party D must be “liable over” to the D only in the sense that the 3rd party claim is derivative of, and dependent upon, the success of the P’s claim. 

B) Alternative pleading – However, the 3rd-party plaintiff is not precluded from claiming in an alternative pleading that neither he nor the 3rd party D is liable. 

C) Partial claim – Also, the 3rd arty P does not have to claim that the 3rd party D is liable for all of the recovery against the 3rd party P. He may instead allege that only a portion of the recovery is die from the 3rd party D. 

4. When leave of court is not needed – If an original D serves a 3rd party summons and complaint upon the 3rd party D within 10 days of the time the original D served his answer to the P’s claim, no leave of court is necessary for the impleader. 

A) Leave necessary – After this 10-day period, however, the court’s permission to implead is necessary. 

5. Impleader by P – Just as a D may implead a 3rd party D, so a P against whom a counterclaim is filed may implead a 3rd person who is liable to him for the counterclaim. 

6. R22 Interpleader – Fairly unusual in civil courts. You see these mostly in bankruptcy cases. It permits a person faced with conflicting claims to a limited fund or property to bring all the claimants ito a single proceeding. In this manner, the stakeholder could avoid the unfairness of inconsistent judgments or multiple liability that might results if the claimants were to sue individually. 
C. Intervention (Rule 24) – Allows certain persons who are not initially part of a lawsuit to enter the suit on their own initiative. Sometimes, a person seeking intervention has a much less obvious interest in the suit, as, for example, someone or some organization that is concerned about government action or policy. 


1. Natural Resources Defense Council, Inc. v. United States Nuclear Regulatory Commission

A) Holding – 24(a) gives a party the right to intervene when he has a sufficiently protectable interest related to the property or transaction which is the subject of the action and the disposition will as a practical matter, impair or impede his ability to protect that interest.” The argument that the effect upon the movant’s right must be a res judicata effect is unpersuasive. The effect must “as a practical effect” impair or impede the ability tio protect the right. A party may thus intervene in an action under 24(a)(2) if he has in interested upon which the disposition of that action will have a significant legal effect. It need not be a strictly legal effort. 


2. Generally



A) Two Forms




1) “Intervention of right” – 24(a)





2) “permissive intervention” – 24(b)
B) Distinction – Where the intervenor is permitted to intervene “of right,” no leave of court is required for his entry into the case. Where the facts are such that only “permissive” intervention is possible, it is left to the court’s discretion whether to allow intervention.



3. Intervention of Right
A) Who may intervene as of right – A stranger to an existing action has automatic right of intervention, under 24(a), if he meets all of the following criteria.
1) Applicant claims interest in subject matter – He must “claim an interest relating to the property or transaction which is the subject of the action;”
Natural Resources Defense Council, Inc.: Economic interest
2) Risk of impairment – He must be “so situated that the disposition of the action may as a practical matter impair or impede his ability to protect that interest”; and

Natural Resources Defense Council, Inc.: Adverse precedent. If there is no trial then there is no adverse precedent.
3) Not adequately represented by parties – He must show that this interest is not “adequately represented by existing parties.”
Natural Resources Defense Council, Inc.: Settlement sellout. United Nuclear may have a monopoly. It doesn’t have to prove it. The fact that it MAY happen shows inadequate representation

B) Statute – If the outsides cannot meet the criteria 1) above he may nonetheless automatically intervene under 24(a) if a federal statute  gives him such a right.

1) Intervention by US – Of the federal statutes giving certain outsiders the right to intervene, the most common are those which allow the US to intervene. Of this latter group of statutes, the most important is 28 USC 2403, which allow federal intervention of right in actions involving the constitutionality of an act of Congress. 

C) Practical matters – Where they sit, what they [please or answer, brief, cross-examining

D) Simply intervening does not solve your problem. Judges will have a lot of control over the scope of your participation. Judges will try to prevent parties from wrecking havoc. .




E) Miscellaneous 
1) Intervention must be timely – 24(a)(2). Factors for assessing timeliness

a) When the intervenor knew or should have known of his interest in the case,

Differing views on the definition of “Interest 

1] Cascade Natural Gas – Decision was widely taken to represent a broad interpretation of the “interest” required for Rule 24(a)(2), including non-legally protected interests, such as economic concerns. Focuses on pragmatic and economic factos. 

2] Donaldson v. US – Applied a much narrower concept of interest. Refused intervention despite an admittedly strong practical interest on the part of the intervenor, because no “significantly protectable interest” was asserted. 

3] Allard v. Frizzell – Court said that “to qualify for intervention under Rule 24(a), the ‘interest’ asserted in the subject of the litigation must be a specific legal or equitable one.”  
b) whether there was prejudice to existing parties from the delay in seeking intervention,

c) whether there would be prejudice to the intervenor if the intervention were denied, and


d) any unusual circumstances.

2) Intervenor is bound by rulings made by the court before its intervention as though he had been a party from the inception of the suit. 

3) Government may not intervene in a private suit involving the interpretation of a statue or regulation if it feels that the suit may create a bad precedent that will affect its enforcement responsibility. See Blake v. Pallen
4) If there is a settlement, other parties can attack the settlement terms because the settlement binds only the parties involved in the settlement..

5) You do not have to have an economic interest. You can succeed of you can show that you will be substantially and economically affected and you have a legal right. On one end of the scale you have economic and legal rights; on the other end are aesthetic interests and general interests. The closer you are on the scale to econ. and legal rights, the greater your odds of success.   

4. Permissive intervention – A person who has a “claim or defense” involving a “question of law or fact in common” with a pending action may be allowed to intervene at the discretion of the court. 24(b). Such intervention, since it requires the court’s permission, is called “permissive discretion.”
►VII. Jurisdiction over the Person
A.  Jurisdiction over the Parties—General Principles
1. Two kinds of jurisdiction: Before the court can decide a case, it must have both subject matter and personal jurisdiction.

A) Subject matter jurisdiction:  The court must have the power to adjudicate the controversy (i.e., either there is a “federal question” involved, or there is diversity of citizenship).


B) Jurisdiction over the parties:  There are three kinds:

1) In personam (personal jurisdiction):  Jurisdiction over the defendant’s person.  All of D’s assets can be seized to satisfythe judgment.  There are two kinds of in personam jurisdiction:



a) General in personam:  Appropriate when D’s activities

in the state are so systematic, substantial and continuous that he would expect to be subject to a suit there and would suffer no inconvenience from defending there.  Examples include a major American oil co. that has extensive activities and facilities in a state, or a CEO would fall under in personam if he very often visited a state where he had a branch office.

b) Specific in personam: Can be obtained when claims

arise out of contact with the state. NOTE: Because general jurisdiction is more difficult to obtain than specific, it is easier to argue first for spec. jurisdiction.

2) In rem:  Jurisdiction over a thing (i.e., a piece of property). An action to quiet title to real estate, and an action to pronounce a marriage dissolved, are examples.  The presence of property in a state vests the state with jurisdiction to adjudicate the rights of any individual—whether in the state or not—in that property. How does one distinguish in rem from personal jurisdiction? If the property was located in the state but the defendant was not subject to service, then P could claim in rem jurisdiction.  But if prop was beyond the state’s borders but D was subject to  service of process, then P could claim personal jurisdiction.  The key to in rem jurisdiction is that the cause of action must arise out of the property (





3) Quasi in rem jurisdiction: In quasi in rem jurisdiction, the

garnishment), the defendant, within the forum state.  This is different from in rem jurisdiction because here the action does not arise out of the property seized; instead, the thing seized is a pretext for the court to decide the case without any

personal jurisdiction.  Any judgment affects only the property seized, and cannot be sued upon in any other court.  Shaffer took the bite out of in rem jurisdiction, requiring that in rem jurisdiction could not be exercised unless D has such “minimum contacts

B. Personal jurisdiction – There are two forms or jurisdiction. Specific juris is where the court is deciding claims arising out of activities in the forum state. General jurisdiction relates to acts outside the forum state. One’s home state always has juris over them. 
1. Service of process is how you start litigation and how you give the court jurisdiction. The benefit of serving inside the territory of the state: State has plenary power over persons. 

2. Types of Jurisdiction
A) In Personam – means the defendant is personally liable for the court’s judgment, i.e., the court has power over the defendant himself.

B) In Rem – the court has power over a particular piece of property.  Limited to property within the state’s physical borders and is necessary for the state to be able to bind all persons regarding the property’s ownership and use.  Typical for eminent domain, drug forfeitures, and estate settlements.

C) Quasi In Rem – the court has the power over a particular piece of property regarding a particular person.  The court cannot decide the rights of all persons regarding the property.  The court’s judgment only extends to the property and does not bind the defendant personally.

2. Individual’s presence – Jurisdiction may be exercised over an individual by virtue of his presence within the forum state.

A) Originally chief basis – Originally, presence within the state was the chief, if not sole, basis for personal jurisdiction

1) Pennoyer v. Neff – Since the state’s power only extends to the edge of its borders, Pennoyer held, “Process from the tribunals of one state cannot run into another state, and summon parties there domiciled to leave its territory and respond to proceedings against them.”

a) Where the entire object of the action is to determine personal rights and obligations, the action is in personam and service by publication is ineffectual to confer jurisdiction over the nonresident D upon the court. Process sent out of state to a nonres is equally ineffective to confer personal juris. In an action to determine a D’s personal liability, he must be brought within the court’s jurisdiction by service of process within the state or by his voluntary appearance. 

B) Presence still enough – Today, presence within the forum state is only on of numerous ways to get jurisdiction over a person. But it continues to be a constitutionally valid method of getting jurisdiction, even where the individual is an out of state resident who comes into the forum state only briefly – so long as service is made on the person while he is in the forum state.
1) It does not matter how transient the D’s presence is if she is served within the jurisdiction. 

C) Doctrine of fraudulent inducement – Courts have developed the doctrine which would invalidate service where P has lured D into the jurisdiction with falsehoods. 

D) Theories as to why, absent another doctrine, service must be in-state

1) State Sovereignty – to serve a party in another state would usurp sovereignty of the state the party is currently in.

a) i.e., the states have no direct jurisdiction over those outside their borders.

b) Note that full faith & credit only applies if a court has proper personal jurisdiction.

2) To do otherwise is a violation of 14th amendment due process – the right to be heard.  If you can serve via publication in a state where the party does not reside, it is unlikely he will know of the suit and therefore unlikely he can defend his interests.




E) In-State Service to an Implied Agent
1) If a state heavily regulates an activity for the protection of its citizens, it can appoint an agent for service for an out-of-state defendant.

a) The key is exclusion: can the forum state exclude people from doing this activity?

2) Ex.: States regulate automobiles to protect the safety of its citizens; the state can name an in-state official as an implied agent of out-of-state drivers for service of process should someone wish to sue them for an auto accident.  (Hess v. Pawlosky)

3. Domicile – Jurisdiction may be exercised over an individual who is domiciled within the forum state, even if he is temporarily absent from the state. 
A) Necessity for statutory authorization – Most courts have held that they have jurisdiction based on domicile only if they have been given this by statute. Such a statute may be enacted retroactively, so as to apply to a cause of action arising before the statute’s enactment. McGee upheld a CA statute granting jurisdiction over companies writing insurance policies on CA residents, even though the statue was enacted after the policy in question was written.
B) Domicile is usually held to be synonymous with citizenship for personal jurisdiction purposes. A person can only have one domicile at a time for this purpose.

C) Formula for domicile – A person is considered to be domiciled in the place where he has his current dwelling place, of he also has an intention to remain in that place for an indefinite period. 

4. Residence – Some states allow jurisdiction to be exercised on the basis of D’s residence in the forum state, even though he is absent from the state. Since a person may have several residences, but only one domicile, this is a looser ground for jurisdiction than domicile.

A) Rationale – The argument that the forum state grants certain privileges and protection to the property owner and is thus entitled to exert jurisdiction in return, would apply almost as strongly to the resident as to the domiciliary.
5. Consent – Juris over a party can be exercised by virtue of his consent, even if he has no contacts whatsoever with the forum state. A person can consent to a state’s personal jurisdiction.

A) Consent by filing action – A P is considered to have submitted to the court’s juris by filing an action. 

B) Consent before claim arises – A party may agree to submit to the juris of a certain court even before any cause of action has arisen. This is often done as part of a commercial contract between the parties.

1) Forum selection clauses – Some Ks go further than just an agreement to submit to the jurisdiction of a particular court 0 they obligate each party to litigate in one particular court. Such clauses will be enforced, provided that they are “fundamentally fair.”

a) Carnival Cruise Lines v. Shute - Forum selection clauses will be upheld subject to judicial scrutiny for “fundamental fairness.” Here, the clause was not unfair for several reasons. First, a cruise ship typically carries passengers from many locates so the ship’s owners have a strong interest in not being subject to litigation in multiple fora. Additionally, a cruise line that can centralize its litigation may well be able to offer lower prices to the public. Also, D is based in FL, and many of its cruises depart from there, so there’s no indication that D chose FL for the forum clause merely to make litigation inconvenient for Ps.

c) Requirements for consent:
1] Notice – even if it’s teeny-weeny writing on the back of a ticket (not notice of suit, infra, but rather notice that this forum is the proper one)

2] “Fundamental Fairness” – i.e., no bad faith; no requirement for a remote, alien jurisdiction; disputes that are “essentially local” should be kept in the locality.





d) The Breman v. Zapata Off-Shore






1] Chose England to litigate dispute








A] Neutral forum

B] Equally inconvenient for both parties making litigation less likely and settlement more likely. In Carnival forum was not neutral. Biased in favor of Carnival. Less costly for carnival so there is asymmetry of costs.







2] US Ct enforced agreement b/c forum clause was negotiated







A] Presumption of validity








B] Equality of bargaining power







3] Can be overridden when








A] Unequal bargaining power exists








B] Forum is inconvenient








C] It is agreed upon b/c of fraud






e) SC Opinion 







1] Must refine principles of The Bremen to apply to form contracts

2] Unreasonable to assume forum clause of form K would be negotiated like any other commercial contract.







3] Reasons forum-selection clause is permissible

1] Limits forum for cruise line

2] Dispells confusion of where suits may arisel saves time and money from having to make these decisions




3] Consumer benefit in form of lower fares.

4] No indication that carnival set Fl as a forum as means of discouraging claims.

5] Forum selection clauses are ok if they serve valid functions; presumption can be overridden when:


1] bad faith


2] fraud


3] overreaching


4] discouraging litigation of valid claims


5] inadequate notice
C) Implied consent – Certain state statutes recognize the doctrine of implied consent, byu which a D is said to have impliedly consented to the jurisdiction of a state over him by virtue of acts which he had committed within the state. 
D) General appearance – If a suit is brought seeking personal liability over a D, his appearance in the court to contest the case on the merits constitutes consent to the court’s juris, even if the juris would not otherwise have been valid.



6. Non-resident motorist statutes
A) Implied consent – Formerly this jurisdiction over non-residents motorists was based on the fiction of implied consent.

1) Hess v. Pawlowski – In the public interest, the state may make and enforce regulations reasonably calculated to promote care on the part of all who use its highways. The statute involved in this case limits the nonresident’s implied consent to proceedings growing out of accidents or collisions on a highway involving the nonresident. It requires that he receive notice of the service and a copy of the process. It makes no hostile discrimination against nonresidents. The state’s power to regulate the use f its highways extends to its use by nonresidents as well as residents. In advance of the operation of a motor vehicle on its highway by a nonresident, the state may require him to appoint one of its officials as his agent on whom process may be served in proceedings growing out of such use.
B) Rejection of “implied consent” theory – The modern trend in non-resident motorist statutes is to reject the theory of implied consent, in favor of a theory that the states have the right to use their police power and their court system to protect their own citizens who are injured by the automobile, a dangerous object.

7. Owners of in-state property – Some statutes allow states to exercise jurisdiction over owners of in-state property in causes of action arising from that property. 

A) Constitutional – These statutes are probably constitutional, since a person who chooses to own property in a state may reasonably anticipate that he will be required to defend a lawsuit in the state, at least where the suit relates to the property.

8. Long arm statute – A statute which permits the courts of a state to obtain jurisdiction over persons not physically present within the state at the time of service. Such statutes may allow juris on the basis of factors such as citizenship in the forum state, in-state property, in-sttate tortuous acts, etc.

9. Special appearances – Appearance made in the court for one purpose: to contest jurisdiction.

A) Motion 12(b)(2) to dismiss for lack of jurisdiction over person.

B) If you show up in state court then make substantive arguments then you waive jurisdiction.

C) If the court does not have jurisdiction over you, then you can ignore it. If someone tries to enforce it after judgment is entered against you then you  cannot argue the merits. You waived the opportunity by not showing up. 



10. Factors to consider



A) Interest of forum




B) Interest of P in obtaining relief in convenient forum




C) State interest in policy




D) Inconvenience to D




E) Volume of Sales




F) Benefits of the forum activity

11. Isolated Activities v. Continuous activities – Silver does not think this is a helpful way of distinguishing.


C. Jurisdiction over Corporations 


1. General principles



A) Domestic corporations – Any action may be brought against a domestic corporation.

1) For state in personam purposes, a corporation is domestic or resident only if it is incorporated within the state if it is not, the corporation must meet one of the other criteria described below for the state to have jurisdiction over it. For federal diversity purposes, a corporation is a citizen of not only the state in which it is incorporated but also the state where it has its principal place of business. Also a place where a corp is registered to do business with. By registering the corp consented. Due process requirement is met because they realized that they would be sued when they registered. 
2. Minimum Contacts test of International Shoe – The court established a new test based on minimum contacts with the forum state: “Due process requires only that in order to subject a defendant to a judgment in personam, if he be not present within the territory if the forum, he have certain minimum contacts with it such that the maintenance of the suit does not offend ‘traditional notions of fair play and substantial justice’.”

A) The contacts must be such as to make it reasonable, in the context of our federal system, to require a D corporation to defend the suit brought there. An estimate of the inconveniences which would result to the corporation from a trial away from its home is relevant. To require a corp to defend a suit away from home where its contact has been casual or isolated activities has been thought to lay too unreasonable a burden on it. However, even single or occasional acts may, because of their nature, quality, and circumstances, be deemed sufficient to render a corporation liable to suit. Hence, the criteria to determine whether jurisdiction is justified is not simply mechanical or quantitative. Satisfaction of due process depends on the quality and nature of the activity in relation to the fait and orderly administration of the laws. 

3. Volkswagen v. Woodson – The mere fact that a product finds its way into a state and causes injury there is not enough to subject the out-of-state manufacturer or vendor to personal jurisdiction there. Instead some effort to market in the forum state, either directly or indirectly is required

A) SC held that even though it may have been foreseeable that the Ds might derive revenue from a car ultimately used in OK, this was not sufficient to confer jurisdiction on the OK courts. The Court stated that “the foreseeability that is critical to due process analysis is not the mere likelihood that a product will find its way into the forum State. Rather, it is the D’s conduct and connection with the forum state are such that he should reasonably anticipate being haled into court there.”


1) Application of test – Thus if either of the Ds had made efforts “to serve directly or indirectly, the mkt for its product” in OK, it would not be unreasonable to subject it to that state’s jurisdiction. But here, the use of the Ds product in OK was merely an “isolated occurrence,” and was completely due to the unilateral activity of the Ps.




B) Concept of minimum contacts




1) Protests D against distant/inconvenient forum





2) Keeps states from reaching out beyond limit




C) Factors to consider in reasonableness




1) burden on D





2) state’s interest





3) P’s interest for convenient/effective relief





4) burden on courts





5) furtherance of substantive social policy

4. Asahi Metal Industry v. Superior Court 




A) Law from O’Connor’s opinion – Unfairness trumps reasonableness factors




1) burden on D





2) state’s interest





3) P’s interest for convenient/effective relief





4) burden on courts





5) furtherance of substantive social policy



5. Modern idea on jurisdiction over foreign corporations



A. From International Shoe
1) Corp is present wherever it engaged in a sufficient amount of activities; presence/activity need not be related to suit.

2) When is a corp present in state?


a) When corp is incorporated in state


b) When corp is registered in state


c) When corp is “doing business” in state

3) Justice Stone – Why WA should have jurisdiction


a) Claim relates to contacts


b) Benefits ? burden


c) Volume of business





4) Minimum contacts Test





a) Claim relates to contacts with forum






b) Benefits of state v. burden of defending (convenience to D)






c) Volume of business






d) Continuous v. sporadic contacts (Nature of activities)






e) Foreseeability of lawsuit.






f) State’s interest

5) A state may exercise jurisdiction over a defendant if the defendant has “minimum contacts” within that state.

a) Note this analysis only applies for cases where the court must have specific jurisdiction.

b) The alternative is general jurisdiction.  A court has jurisdiction over a defendant for:

1] individuals – defendant is domiciled in-state

2]corporations – primary state of business and state of incorporation.
B) Applicability to individuals – The Shoe case involved a corporate D, but the language used above, with its implicit rejection of the requirement that jurisdiction be limited by terriroriality seems applicable to individuals as well.
C) Inconvenience – The test of “fair play” may include an  estimate of the inconveniences which would result to the corporation from a trial away from its home or principal place of business.

D) Claims not arising from in-state contacts – While Shoe involved a cause of action arising from activities within the state of WA the court left open the possibility that a firm might have sufficient contacts with the forum state to subject it to jurisdiction even on a cause on action independent of any instate activities.




E) The limits of the “minimum contacts” test
1) McGee v. International Life Insurance – Jurisdiction may be exercised over a nonresident D on the basis of a single contact with the forum.
a) Basis for jurisdiction – CA’s jurisdiction over the insurance company in McGee was based on a statute allowing jurisdiction in suits on insurance contracts with CA residents, even if the insurer could not otherwise be sued in the state.

b) The fact of solicitation of the policy in CA was a key element. That solicitation, albeit a single incident, could reasonably  be thought to have put International Life on notice that it might be sued in CA. 
c) McGee represents the least contact with the forum state that has been approved by the SC as the basis for personal jurisdiction. Note that the cause of action here involved the D’s instate activities. In cases where the claim does not involve in-state activities, significantly greater contacts with the forum state have always been required. 

F) Steps In Minimum Contact Analysis
1) Has the defendant purposefully availed himself of the court’s jurisdiction?

a) Does he have ‘systematic and continuous’ activity in the state?

1] As in Int’l Shoe, where the defendant had employees operating regularly in the state.

b) Does the cause arise from a contact with the state?  (Does the defendant gain the benefits of the forum state’s services?)

1] Soliciting a contract (as in McGee) with a ‘substantial connection’ to the state.

2] As in Burger King, where the defendant was deemed to have contact with the state because he had to remit fees to the main office there as part of the contract which was at issue in the suit.

3] A retail sale outside the state that happens to end up in-state is not purposeful availment (as in Volkswagen)

c) Could the defendant have reasonably anticipated his activities could give rise to the cause of action in the state?

1] A magazine publisher is subject to libel anywhere the magazine is sold since it could reasonably anticipate suits there.

A] Hansen instead thinks this type of situation should be read narrowly, focusing on the targeted nature of the publication (Was the story directed at the forum state?  Will its effects be primarily felt there?)  Calder 

2] Injecting goods into the stream of commerce may meet this requirement (e.g., selling or advertising in the forum state; possibly if defendant has reason to believe goods will end up in a specific state)

A] Brennan says this is enough

B] O’Conner adds that the activity must be directed at the state

C] Stevens looks at the volume and hazardous nature of the activity.

2) Would the exercise of jurisdiction comport with fair play and substantial justice? (also known as “reasonableness”)

a) This is a balancing test.  The court weighs PI & SI vs. DB:

1] The plaintiff’s interest 

A] sophistication of plaintiff

B] burden of finding & litigating in an alternative forum (physical location)

2] The state’s interest

A] public safety

B] no interest for suit between foreign corporations for indemnification (Asahi)

C] efficiency (where’s the evidence?) (this could be a fourth element)

3] The defendant’s interest

A] sophistication of defendant

B] burden of litigating in forum state (distance and foreign legal system considerations – Asahi)

C. Venue – Venue refers to the place within a sovereign jurisdiction in which a given action is to be brought. A body of law that exists to make sure lawsuits are brought in a convenient place. It becomes a consideration only when jurisdiction over the parties has been established. 
1. Land – Courts frequently refuse to try cases involving certain transactions relating to land lying in another jurisdiction. Sometimes the court bases this refusal on venue principles, sometimes on subject matter jurisdictional; ones.
2. Venue in a federal case – Controlled by 28 USC 1391. Provides mainly for venue based on the defendant’s residence, the place where a substantial part of the relevant events occurred, or the place where D can be made subject to personal jurisdiction. 

A) Substantial part of the events – An action may be brought in a judicial district in which a substantial part of the events or omissions giving rise to the claim occurred.

1) Bates v. C&S Adjusters - In adopting the Fair Debt Collection Practices Act, Congress was concerned about the harmful effect of abusive debt-collection practices on consumers. The harm does not occur until receipt of the collection notice, which is a substantial part of the events giving rise to a claim under the Act. If the bill collector prefers not to be challenged for its collection practices outside the district of a debtor’s original residence, the envelope containing the notice can be marked “do not forward.” Here, because D appears not to have marked the notice with instructions not to fwd and has not objected to the assertion of personal jurisdiction, trial in the western district of NY would not be unfair.

a) The test for determining venue is not the D’s contacts with a particular district, but rather the location of those events or omissions giving rise to the claim, theoretically a more easily demonstrable circumstance than where a ‘claim arose.’ Cottman Transmission Services
2) Database America v. Bellsouth Advertising  - It is difficult to accept the assertion that merely sending a cease and desists letter into a forum … constitutes “substantial” activity as the term is used in s. §1391(b)(2).



B) 28 USC §1391 




1) §1391(a) - Involves diversity cases only






a) Judicial district where any D resides, if all Ds reside in same state
b) Judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is subject of the action is situated. 
c) Gap filler: If there is no district in which action may otherwise be brought, judicial district in which the Ds are subject to personal jurisdiction at time action is commenced.




2) §1391(b) – All other cases (non-diversity) 






a) same as above






b) same as above

c) Gap Filler: A judicial district in which any D may be found, if there is no district in which the action may be otherwise be brought. 




3) Venue gap arises only when no venue can be established by the first two items

4) Difference between the 2 gap fillers – Possible there is a D not subject to any jurisdiction at time of lawsuit. 





5) §1381(b)(3) venue gap can arise unless the following situations






a) At least 2 Ds with residences in different states






b) Events occur outside of US






c) Property located outside US






d) Must involve federal question





6) We resolve venue at level of judicial districts, not state level






a) 28 USC §§81-131 defines judicial districts






b) Can sue in district; says nothing about divisions within the district

7) If you file in the wrong venue, you can transfer to court with proper venue; no problems with statute of limitations. 

8) Residence for venue purposes - For individuals it is a permanent address. For corporations, it is any place it is subject to personal jurisdiction. Corp resides anywhere it has minimum contacts. 

3. Transitory vs. local actions – State courts will refuse to try actions involving land located in other jurisdictions. These actions intimately involving land are often called local actions. 

A) Basis for court’s refusal – It is often unclear whether this refusal to try such a land-related case is based on lack of in rem jurisdiction or on lack of venue.

1) Discretionary – Probably the refusal to exercise jurisdiction is a discretionary one, mandated not by any constitutional principles, but by considerations of comity and convenience.


B) No test – No clear rule exists for distinguishing local actions from transitory ones. 

1) Livingston followed – has been followed in almost all states, which therefore refuse generally to try suits for damages from trespass to land lying in other states.

2) Conversion; specific performance – Actions for conversions, and actions for specific performance of land-sale Ks, are generally not considered local for venue purposes, and may thus be brought wherever personal jurisdiction may be had. Similarly, where the action affecting land in State X took place in State Y, most courts will allow suit in either place.

4. For purposes of diversity of citizenship, federal court subject matter jurisdiction, voluntary associations like labor unions are not considered separate legal entitles and therefore are generally considered citizens of the state in which any member resides.

5. Forum non conveniens – Courts will sometimes refuse to exercise their jurisdiction over the parties, on the grounds that it will be more convenient to try the case elsewhere, either in a court of their own jurisdiction, or in one of another jurisdiction. This refusal, based on the principles of venue, is known as the doctrine of forum non conveniens. A court having discretion over a particular case may use its discretion to decline to exercise that jurisdiction, if the court concludes that the action could be more appropriately tried in some other jurisdiction.

A) Rationale: 2 independent policy considerations seem to be involved in a court’s decision to invoke the doctrine:

1) Parties’ convenience – The parties have an interest in having the litigation conducted in the most convenient locale. 

2) State’s interest – The state has an interest in not burdening its court with litigation not connected with the state. This only becomes a consideration when the more convenient forum lies outside the original forum state; a court’s decision to transfer the case to another court within the same jurisdiction is also sometimes referred to as invoking the forum non conveniens doctrine, but does not reflect the state’s interest in being free of litigation unrelated to the state.


B) Factors in decision (Gilbert Test)


1) Existence of alternative forums - Is the P a state resident and taxpayer?

2) Inconvenience to D is out of proportion to convenience to P -In which forum are the witnesses and sources of proof most available?

3) Chosen forum is inappropriate due to ct’s own legal and administrative problems - Which forum will be familiar with the state law that must govern the case? Conflict of law principles may require a court to apply the law of a different state; it is generally undesirable to have “a court in some other forum untangle problems in conflict of laws, an in law foreign to itself.

C) Unfavorable change in law insufficient – There mere fact that the law of the alternative forum is less favorable to the P is not by itself grounds for denying the D’s forum non conveniens motion. Piper Aircraft co v. Reyno
1) Likelihood of an unfavorable change in law should not even be given substantial , let alone conclusive, weight in the forum non conveniens decision.

2) Rationale – The court stressed that the essential purpose of the doctrine is to assure that litigation takes place in the most convenient forum. Since most litigation could take place in 2 or more forums, a rule that forum non conveiens will not be applied where the law would be less favorable to the P would strip the doctrine of most of its utility, and would lead to trials in plainly inconvenience forums.

3) Foreign P – Citing Koster, a P’s choice of forum is entitled to greater deference when the P has chosen the home forum. Where the P is a foreigner, the considerations against stripping the P of an American forum are even weaker. The usual presumption that the P has chosen a convenient forum is not applicable where a foreign P has selected a US forum.
4) No real remedy available – The court indicated that if the remedy provided by the alternative forum was “so clearly inadequate or unsatisfactory that it is no remedy at all,” the unfavorable change in law could be given substantial weight in the forum non conveniens motion. 
5) The determination is committed to the sound decision of the trial court. It may be reversed only when there has been a clear abuse of discretion. 

6) Removal - 28 USC 1441 – A lawsuit can be removed from state district court to federal court of same state. This can be done if it could have been brought to that district originally.  

a) You don’t have to worry about 1391 or venue restrictions. The only question is if there is subject matter jurisdiction.



D) Piper Aircraft co v. Reyno
1) 28 USC 1406(a) – District ct of a district in which is filed a case laying venue in the wrong division or district shall dismiss, or if it be in the interest of justice, transfer such case to any district or division in which it could have been brought. (Talks about defect in venue not juris)
a) Transfer pursuant to 1406 is essentially the same as a dismissal (you just don’t run into probs with statute of limitation) Same impact on choice of law rules as dismissal.

2) Why transfer and not dismiss – Goldlawr v. Heiman said that objective of statute is to “remove whatever obstacles may impede an expeditious orderly adjudication.”


a) Transfer would toll statute of limitation so P would prefer this.


b) Judge’s reasons - Ps choice of forum should rarely be disturbed. Lighter docket load.





3) Why does Ct dismiss on forum non conveniens:





a) There must be alternative forum (Scotland)






b) Burden on D







1] Witnesses overseas







2] Physical evidence overseas







3] Inability to join other parties






c) Burden on Forum Ct







1] Scottish law applies to Hartzell; PA law to Piper







2] Application of mixed law confuses jury






d) Interests of Scotland. 
D) Transfer – 28 USCA 1404(a) directs the court to transfer “for the convenience of parties and witnesses, in the interest of justice.” In general, it is said that the showing for a transfer need not be so compelling as that required for a forum non conveniens dismissal. 

1) The consensus has been, in federal court, the court should transfer rather than dismiss no matter how forceful the shown.

E) Choice of law – Choice of law complications arise after transfer. The problem is whether the D should get a “change of law as a bonus for a change of venue.” If transfer is granted. Court held that transferor law applies even if the P makes the 1404(a) motion. Ferens v. John Deere. 99% of the time state’s own law will apply. They don’t like to apply the law of other states they never worked with them and are uncomfortable with it. 
1) If it is a diversity case, then rule is simple. Federal court must do what a state court would do. Klaxon. 

2) On a 1404(a) transfer, fed court must apply choice of law rules of the state from which the case was transferred Van Dusen. Doesn’t apply if original ct did not have personal juris. 
D. Subject Matter Jurisdiction – Even though a state or federal court has jurisdiction over the parties in an action, it cannot try the case unless it has the power to adjudicate that kind of controversy. The power to adjudicate a certain kind of controversy is known as subject matter jurisdiction. Burden is on P to establish all requirements of subject matter jurisdiction. For personal juris, burden on D. Can never be waived. Governed by statute. 

1. Diversity Jurisdiction
A) Constitution  - Art III s. 2 grants jurisdiction based on diversity of citizenship to extend to “Controversies … between Citizens of different states … and between a  State, or the Citizens thereof, and foreign States, Citizens, or Subjects.” Also in 28 USC 1332

1) Rationale – Traditionally been that it offers a federal forum for an out of state litigant who would be exposed to local prejudice if the suit was held in state court. 

B) Amount in controversy – In all cases in which diversity is the sole basis for juris, the amt in controversy must exceed $75k.

C) Complete diversity required – It must be the case that no P is a citizen of the same state as any D. 

1) Basis – The requirement is the result of a judge-made interpretation of 28 USC 1332 set forth in Strawbridge v. Curtis. Court count that no party on one side may be citizen of same state as any party on the other side. 
2) Congressional modification – Congress has removed the requirement of complete diversification in certain types of cases. The most common such case is that of interpleader, in which diversity exists as long as there are two or more adverse claimants of diverse citizenship 28 USC 1335(a)(1)

3) Presence of foreigner – In a suit between citizens of different states, the fact that a foreign citizen is a party does not destroy diversity.

4) Definition of citizen for diversity


a) Must be a US citizen


b) Must be a state domiciliary



1] Intent to remain in state (inferred from external evidence)



2] Take up residence in state

4) Citizenship requirement 


a) citizen of different states


b) citizen of state & citizen of foreign country


c) combo of a&b


d) foreign state as P

D) Nominal parties ignored – In determining the existence of diversity, nominal or purely normal parties may be ignored.

1) Representatives and administrators – Will generally be treated as having the citizenship of the party they represent. 1332(c)(2)

E) Refusal to exercise jurisdiction – Even where diversity jurisdiction as spelled out in 28 USC 1332 exists, the fed courts may still decline to exercise jurisdiction under certain circumstances. Among such circumstances preventing the exercise of federal juris are:





1) where diversity is the result of improper or collusive joinder





2) where domestic relations constitutes the main subjust matter of the suit





3) where probate matters are the essence of the suit

4) where the “abstention doctrine” is invoked. This doctrine permits a fed ct to decline juris where congestion of the fed ct’s docket, the difficulty of the questions of state law presented by the case, the existence of related litigation in state court, make it wise to defer to a state court.

F) Date of determination – The existence of diversity is determined as of the commencement of the action. If diversity existed between the parties at that date, it is not defeated because one of the parties later become a citizen of that same state as his opponent. Nor will a change of parties, for example by substitution of 1 D for another, defeat juris.

1) Limitation – The above statement applies only where the nature of the cause of action remains essentially the same after the change of parties or citizenship. If the cause of action is basically different, the test for diversity must be made on the new situation.

G) Domicile, not residence is what counts – Residence, by itself, is not enough to make a person a citizen of a state in the sense in which the term is used in Art 3, s.2. Instead, domicile is controlling. 
1) A person’s domicile is that place where he has his true, fixed, and permanent home and principal establishment, and to which he has the intention of returning whenever he is absent therefrom.





2) Motive for moving irrelevant. 

3) Mas v. Perry – A party’s mere residence in a state, even if the party has no intention of returning to his state of citizenship will not create citizenship for purposes of federal diversity jurisdiction. For such purposes, a party is considered a citizen of the state of domicile. Domicile means a fixed residence coupled with the intention of remaining. A move from the state of domicile cannot be considered a change of domicile unless an intention to remain exists,. Until such an intention is formed, domicile remains in the last state where such an intention existed, even if no intention to return exists.

a) One forfeits no citizenship rights by reason of marriage alone. 

H) Americans living abroad – It is not sufficient that each of the parties be an American citizen; each party must also be a citizen of a particular American state. This means that if an American citizen lives abroad, there will not be diversity between him and an opposing party who is a citizen of a particular American state. 

I) Jurisdiction involving aliens – Federal jurisdiction exists where there is a suit between a citizen of a state, on one side, and foreign countries, or citizens or subjects thereof, on the other.

1) Suits between 2 foreign citizens – But a suit solely between or among citizens of foreign countries does not fall within the alienage jurisdiction. There must be a citizen of an American state on one side of the controversy.

2) Resident alien – A foreigner living in the US is deems to be a citizen of whatever state in which the alien is domiciled. So a resident alien is not really treated like a foreigner at all, for diversity purposes.
3) Aliens and US citizens on same side – Jurisdiction is not destroyed by the fact that one or more foreigners and one or more citizens are each present on each side of the litigation.

J) Diversity involving corporations – A corporation shall be deemed a citizen of any State by which it has been incorporated and of the State where it has its principal place of business. 28 USC 1332(c). This means that for diversity to exist, no adversary of the corporation may be a citizen of the state in which the corp is incorporated, or of the state in which it has its principal place of business.


1) Principal place of business – There are 2 different views:

a) Home office – Some courts hold that the corporation’s principal place of business is ordinarily the state in which its corporation headquarters, “home office,” is located. This is sometimes called the “nerve center” test.

b) Bulk of activity – Other courts hold that the principal place of business is the place in which the corporation carries on its main production or service activities.





2) State of incorporation





3) Insurance co’s must adhere to citizenship of insured. 

K) If an association is not incorporated, citizenship of all members count. (ie. Law firm partnerships)

1) Exceptions include class actions where named P matter and business trusts where only trustee matters.

L) Devices to create or destroy diversity – Suppose a court believes that a party has used procedural tricks – such as assignment of claims, failure to join parties who have a real interest in the litigation – in order to produce diversity jurisdiction that would otherwise not exist. Congress has passed a statute to prevent such tactics. 28 USC 1359 provides that “A district court shall not have jurisdiction of a civil action in which any party, by assignment or otherwise, has been improperly or collusively … joined to invoke the jurisdiction of such court.”
1) Assignment of claims – 1359 has been applies with particular strictness to the assignment of claims for diversity purposes. The SC in Kramer found that the assignment of the claim to Kramer had been made solely for the purpose of creating jurisdiction, and that the assignment was thus improper and collusive. 

2) Failure to name indispensable parties – P may not create diversity by failing to name, wither as Ds or Ps, indispensable parties. That is, where the presence of a person who has not been made a party to the action is vital to the fair carrying out of the litigation, the court may classify the missing person as an indispensable party in whose absence the suit may not proceed. The standards for doing this are spelled out in  FRCP 19(c)

3) Devices to defeat removal – A P suing in state court may sometimes seek to defeat his adversary’s potential right to remove to fed ct.

a) Assignment of part of claim – Some courts have held that a P bringing a state court action may assign a portion of his claim in order to defeat an undesired removal by the D. But modern trends seems to be to hold that such a removal-defeating assignment fails. 

b) Joinder of non-diverse D – Removal may not be defeated by the Ps joinder as D of a party against whom no bona fide claim exists
c) File suit in Ds home state. Then they would have to remove on federal question grounds



M) 28 USC 1359 - Cannot collusively create juris

2. Amount in Controversy – In all diversity cases, the amount in controversy must exceed 75k. 29 USC 1332(a). 

A) Proof not required – The party seeking to invoke federal diversity jurisdiction does not have to prove that the amount in controversy exceeds 75k. All he has to show is that there is some possibility that that much is in question.

1) Standard of proof – The usual standard of proof is that “it must appear to a legal certainty that the claim is really for less than the jurisdictional amount to justify dismissal.”

2) Good faith – The sum claimed by the Ps controls if the claim is apparently made in good faith. 


a) How statute deals with bad faith amounts



1] 28 USC 1332 (b)

2] Usually if P wins, P does not have to pay costs; if in bad faith, court may deny costs or impose costs on P.

B) Eventual recovery irrelevant – The fact that P eventually recovers far less than the jurisdictional amount does not by itself render the verdict subject to reversal and dismissal on appeal for lack of jurisdiction. 

C) Aggregation of claims
1) Aggregation by a single P – If a P has a claim in excess of 75k, he may add to it any other claim of his against the same D, even though these other claims are for less than the jurisdictional amount. These lesser claims may be tacked on to the big claim under the doctrine of supplemental jurisdiction. 

a) Even if a P does not have any single claim worth more than 75k, he may add together all of his claims against a single D total more than 75k, the amt in controversy requirement is satisfied.

b) Claims do not have to be related.

c) No aggregation across Ps except w joint tenancy

d) No joinder unless each P meets amount in controversy requirement.

2) Aggregation by multiple Ps – In suits involving multiple Ps, where not all Ps meet the jurisdictional amount, two analytically different cases must be considered: 

a) at least one of the Ps meets the amount but the others do not – Courts are divided.
b) No single claim meets the amount – If no single P has a claim or claims meeting the jurisdictional amount, aggregation is normally not allowed. However, an exception is made where 2 or more Ps unite to enforce a single title or right in which they have a common and undivided interest.
3. Federal Question Jurisdiction – The grant of original juris over fed questions cases is given in 29 USC 1331. “[Jurisdiction extends to] all civil actions arising under the Constitution, laws, or treaties of the United States.” 



A) Interpretation constricted 
B) No adequate definition – No really satisfactory definition of a case “arising under” the Constitution exists. The only one that is most generally accepted is that the suit must be on “a substantial claim founded ‘directly’ upon federal law.” The SC has formulated a somewhat more specific test: In order for a federal question to exists, it must be the case “either that federal law creates the cause of action or that the P’s right to relief necessarily depends on resolution of a substantial question of federal law.”

1) Federal claim – In the vast majority of fed-question cases, fed law will be the source of the cause of action. 

2) State-created claim – The SC has held that a claim being asserted is one created by state law, but adjudication of that claim required interpretation of federal law to be insufficient to bring it within subject-matter juris. 

C) Anticipation of defense insufficient – The fed question must be integral to P’s cause of action, as revealed by P’s complaint. It does not suffice for federal question jurisdiction that the P anticipates a D based on a federal statute, or even that D’s answer does in fact raise a federal question. To put it another way, the federal question must be part of a “well-pleaded complaint.”
1) Louisville & Nashville RR v. Mottley – No federal question jurisdiction existed, because the federal statute was not essential to the P’s cause of action. It is not sufficient that the complaint mentions some anticipated defense and asserts that the validity of the defense is governed by federal law. The P’s complaint must be based upon the deferral laws of the Constitution to confer jurisdiction on the federal courts. Here, P’s claim was based on a contract. 

a) Fed question exists when P’s claim arises under federal law

b) Court said this claim did not arise under fed law b/c issue of constitutionality is not element of Ps cause or action. 



1] Can’t use possible defense as part of claim




A] It’s up to P as to what defense he wants to raise

B] Otherwise, you might hear many more cases in federal court.






c) Path of Fed Question Juris






1] 28 USC 1331 District Court







2] 28 USC 1291 Appeal to Court of Appeals







3] 28 USC 1254 Discretionary review for S.C.






d) Path of State Juris







1] State trial court







2] State Court of Appeals







3] State Supreme Court







4] USSC via 28 USC 1257

e) Why is there juris in this case for SC via state juris path and not fed question path?







1] Jurisdictional issues under 1257 – scope is broader








A] State statute is unconstitutional

B] Federal statute is unconstitutional or validity is in question








C] Assertion of constitutional right (or law) or immunity.

f) Can RR file declaratory judgment action in federal court to erase obligation of free passes to Mottleys before Mottleys sue RR?
1] 2201 & 2202 – Increase remedies available but does not create juris
A] Coercive Remedy – Causes someone to do or give something up (injunction, damages). Declaratory judgment is not a coercive remedy.

2] Only way you can get jurisdiction is if one party is seeking coercive remedy.

A] Mottleys cannot get coercive remedy in fed ct b/c they want coercive remedy for breach of K & not fed questions. 

B] RR cannot get coercive remedy b/c it was not injured by Mottleys; cannot get injunction b/c only thing they can get injunction for is threat to sue ( it’s not illegal to sue; no coercive remedy, no declaratory judgment. 

D) Claim based on the merits – If the P’s claim is clearly based upon federal law, it qualifies for federal-question jurisdiction even if it is invalid on the merits. In this situation, the federal court will dismiss for failure to state a claim on which relief may be granted.

1) Insubstantial claim – However, if the “federal claim is clearly made solely for the purpose of obtaining jurisdiction, or is “wholly insubstantial and frivolous,” the court will dismiss for lack of federal-question jurisdiction.

2) Supplemental claims – It might not be obvious why there would be any practical difference between a dismissal for failure to state a claim on which relief may be granted and a dismissal for lack of subject matter jurisdiction. However, the P may be asserting multiple claims, one of which is a federal-question claim and the other of which is a state-law claim that falls within the federal court’s supplemental jurisdiction. As a matter of subject matter jurisdiction, the federal court can hear the state-created supplemental claim even if it dismisses the federal-law claim for failure under R12(b)(6); but it can’t hear the supplemental claim if it has no subject matter jurisdiction over what is falsely alleged to be the federal-question claim.

E) Merrell Dow Pharmaceuticals - Federal jurisdiction does not exist where an action involves a federal standard but Congress had not intended that a federal private right of action be created. Under 28 USC 1331 jurisdiction exists if an action “arises under” a US law. It has long been recognized that a suit arises under that law which creates a cause of action. Where federal law does not create the cause of action, the suit does not arise under federal law. Further, to hold that federal jurisdiction exists when no federal private right of action was intended would undercut Congress; intention not to create a federal private right of action. For these reasons, only the presence of a federal claim, not merely a federal standard can confer federal jurisdiction. 

1) 28 USC 1331 was enacted pursuant to Art 3, s.2 of the Constitution. This section granted jurisdiction to all cases arising under the Constitution, statues, or treaties. Section 1331 essentially mirrors the language of Article 3, s. 2. Nonetheless, 1331 has largely been construed more narrowly than its constitutional counterpart.


2) State court can construe federal law, depending on whether state court has concurrent jurisdiction. It is typically concurrent unless the statute says it isn’t. 


a) Exclusive – Only federal court can hear claims arising under statute.


b) Concurrent – Fed and State courts can hear claim.

3) Majority found that there was no jurisdiction

a) Holmes Creation Test  (Express right of action)
b) Smith case – Substantial construction of a question of federal law test/Federal law in a state cause of action test.  Here we will treat as a federal question even if it arises from state law. Rationale: More expertise and lack of uniformity



1] Important for fed court to be able to interpret federal law.

2] If Congress did not intend for private parties to be able to sue, then there cannot be a substantial construction.


c) Implied right of action test  



1] Analyzes congressional intent

2] FDCA act – agency can sue; does not expressly state that there is implied right of action for private parties.

3] But, if Congress has intent for private claims, then court will allow private claims.

4] Not avail in this case b/c Ps don’t claim it; Ps make no attempt to get in on this theory.

d) Substantial construction and implied right of action tests are essentially the same. Both basically involve congressional intent.

1] If Congress intended private parties to sue, then you can use both tests.







2] If Congress did not intend it, then you get neither







3] Pre-emption – When Congress has so heavily regulated a field 






that state have no right to control.







4] If there is no pre-emption, non-uniformity is no big deal

5] This case, if it’s not pre-empted, there is no need to hear it in fed court. 

6] The lack of a federal cause of action allows you to assume some combination of the 4 factors: 

A] The Ps are not part of the class for whose special benefit the statute was passed

B] the indicia of legislative intent reveal no congressional purpose to provide a private cause of action

C] A federal cause of action would not further the underlying purposes of the legislative scheme

D] The respondents’ cause of action is a subject traditionally relegated to state law. 

e) The congressional determination that there should be no federal remedy for the violation of this federal statute is tantamount to a congressional conclusion that the presence of a claimed violation of the state as an element of a state cause of action is insufficiently “substantial” to confer federal-question juris.



4. Supplemental jurisdiction 

A) Pendent jurisdiction – If a federal court had jurisdiction over a fed question claim between 2 parties, it could sometimes adjudicate a state-created claim between those same parties, even though it would not have jurisdiction if the claim were brought separately.

B) Ancillary jurisdiction – Where there was diversity juris for at least one claim between one P and one D, and additional parties, or additional claims, were sought to be joined to that “core” claim.




A) 28 USC 1367 – Codifies ancillary and pendent concepts into single notion
1) 1367(a) - Ct has a supp jurisdiction over all claims which arise out of common nucleus of facts, if there is jurisdiction over main claim.

2) Exception – 1367(b) Ct does not have supp juris in diversity only cases over claim asserted by P unless parties are diverse.
3) Excluded claims and parties – Here are the claims that according to 1367(b) should not get the benefit of supplemental jurisdiction in cases where the core claim is founded solely on diversity Does not apply to claims by Ps against persons joined under R14,19,20,21. Rationale: Ps could get around the rule by suing the diverse Ds and ignore the rest, bringing them later on or having them intervene later.
a) Claims against 3rd party D – Claims made by a P against a 3rd party D, pursuant to R14(a) are excluded from supplemental jurisdiction.

b) Compulsory Joinder – R19(a) allowes the joinder of persons to be joined if feasible. Neither a claim against such a person, nor a claim by that person, comes within the supplemental jurisdiction in a diversity only case. 

c) R20 joinder – Does not apply in diversity only cases for claims by Ps against parties permissively joined pursuant to R20. 


1] Claims by R20 Ps are not excluded

d) Intervention – Claims by prospective Ps who try to intervene under R20 do not get the benefit of supp. Juris. 




B) Palmer v. Hospital Authority 

1) P14 allows 3rd party D to assert claim against D. 1367(b) allows this as well. Nothing says that a 3rd party D may not sue D.





2) If the only federal question is dismissed:






a) 1367(c)(3) says the suit MAY be dismissed. It is a discretionary call.

b) 1367(d) If the Statute of Limitations has run while the claim is pending you get 30 days after dismissal to refile.

3) Lawyers will sometimes file parallel lawsuits in federal and state courts for the purpose of having it on file if the federal court dismisses the case

4) 1367(a) last sentence – A fed claim against one D, then you have to raise fed claims against that D and other parties that are part of the same case or controvery.

►VIII. Class Actions - Class actions are suspicious. They can be a strategic way of binding people without their consent. One or more members of a class of persons similarly situated may sue or be sued on behalf of all members of that class.  Such lawsuits are permitted where considerations of necessity or convenience justify an action on behalf of the group rather than multiple actions by (or against) the class members individually.

A. Generally (Rule 23) - Rule 23 provides that members of a class can sue or be sued with binding

effect on the class as a whole. These suits are lawyer driven since they have the biggest stakes, Agreement that R23 does not do a good job. Normally you would use R20.


1. R23(a) - Pre-requisites for a class action are: (from Holland v. Steele)

A) Numerosity - The class is no numerous that joinder of all members is impracticable R23(a)(1). There must be a reasonable estimate or some evidence of the number of purported class members. (Hansberry)
1) There is no fixed minimum number required to make a class “too numerous” for joinder of all member individually. Some cases have held 25 enough, while others have held that 39 is not enough. Usually, permitting a class depends on a number of different factors:






a) The size of each member’s claim (the smaller the claim, the more






likely a class suit will be allowed);






b) The practical likelihood that individual suits will be brought






(the lower the likelihood, the more likely a class suit be allowed); AND





c) The public importance of the right being enforced (the greater the






public importance, the more likely a class action will be permitted); 





2) Impracticable – Location is a factor. 

3) People have tried to certify people who are already joined. Under 23(a)(1) this is not permitted to make a class action a joinder of several mass suits.

B) There are questions of law or fact common to the class – Although there need not be identity of claims, there must be common elements of law or fact such that the class action would be an economical way or prosecuting and defending claims. 23(a)(2)
1) They don’t have to be identical.  Similar types of questions will do, and if the court later finds them to be inadequate it can either decertify or create subclasses  

C) Typicality - The claims or defenses of the representative parties are typically of the claims or defenses of the class. R23(a)(3) Claims and defenses cannot be unique. The SC has held that “typicality” is met when a “class representative is part of the class and ‘possess[es] the same interest and suffer[s] the same injury’ as the class members.”
1) Test for uniqueness - One standard is when there is an affirmative defense against the named D but not the other members.

2) Ex: An employee suing for racial discrimination for being denied a promotion is not typical of a class of people denied a job due to racial discrimination (even though they all allege racial discrimination – the injury isn’t the same) See. General Telephone Company of SW v. Falcon. 

D) Adequate Representation - The representative parties will fairly and adequately protect the interests of the class. The class representatives must be an absence of conflict of interest with the class members, and they must further competent legal counsel to fight the suit. (Hansberry) 23(a)(4)




1) Factors:

a) The representative must have common interests with the unnamed members, and

b) Adequacy of Lawyer - It must appear that the representative would vigorously prosecute the interests of the class through qualified counsel. Factors: Experience of lawyer, ability to finance lawsuit, and past history of class action involvement. Counterargument – Inadequate representation better than no representation. 


2. R23(b)(1) – Small % of class actions



A) Incompatible standards




B) Impairment – Has not really succeeded. Limited fund. 
3. R23(b)(2) – 25%. D must act generating toward class member relief. Class certification is proper if the requirements of 23(a) are met and the “party opposing the class has acted or failed to act on grounds generally applicable to the class, thereby making appropriate final injunctive and declaratory relief with respect to the class as a whole.”


4. R23(b)(3) – Common question dominate. If the above four elements are met, the most common basis for a class suit
is under Rule 23(b)(3)--the situation in which questions of law or fact common to the class predominate over questions affecting only individual members, and, on balance, a class action is superior to other available methods, for adjudicating the controversy.

A)) In deciding whether common issues “predominate” and whether a class action is “superior” to individual litigation, the court must consider:

a) The interest of individual members in personally controlling their cases;

b) Amount of litigation already pending -The nature and extent of any litigation in progress involving the same controversy;

c) Forum - The desirability of consolidating all claims in a single action before a single court; (Expertise of court may be a factor) AND
d) Manageability - Any probable difficulties managing a class action. (Can you deal with the issues in a fair and equitable way to the parties?; counterclaims and affirmative differences may play a role; anything that may vary by persons)
5. Requirement -Must satisfy requirements of 23(a) and at least 1 of 23(b) to qualify as class action.

6. R23(c)(4) – 

6. R23(e) – Class action may be settled with the approval of the court. Notice is only require as such court directs. (Means notice that will satisfy due process)


A) Standard – Is the settlement fair, reasonable, + adequate for the absent Ps?

6. Attorney’s Fees - Essential for the success of a class action. The current rule does not discuss it at all. 23(a)(4) comes from Hansberry

7. Defendant Class Actions: Rule 23 states that suits may be brought against a defendant class. For such actions, the Rule does not provide any procedures
different from those for actions on behalf of a plaintiff class.

8. Problems – Need to encourage people on top to use assets in a way to benefit the people on the bottom while discouraging the top from benefiting themselves. People on top (Named Ps) control the assets while the people on bottom (Absent Ps) own the assets.
B. Hansberry v. Lee – A judgment can bind nonpresent parties only if the named parties adequately represented the absent parties. 
1. Holding – It is not necessary that all members of a class be present as parties to the litigation to be bound by the judgment if they are adequately represented by parties who are present. In regular cases, to be bound by the judgment the parties must receive notice and an opportunity to be heard. If due process isn’t afforded the individual, then the judgment is not binding. The class action is the exception to the general rule. Because of the numbers involved in class actions, it is enough if the party is adequately represented by a member of the class with a similar interest. When there is a conflicting interest between members of a class, there is most likely not adequate representation of one of the members of the class. There must e similarity oof interest before there can even be a class.
2. Rule 20 - Can u get them under R20? Probably yes. Class represented all homeowners but not all necessarily supported it. 

3. Stipulations in case 1 has no effect on facts of case 2. 


C. Notice


1. Mullane v. Central Hanover Bank and Trust
A) Holding – The purpose of a notice requirement is to inform parties that their rights are being affected. Therefore, the method chosen should, if at all possible, be reasonably designed to accomplish this end. Notice in a NY legal paper is not reasonably calculated to provide out of state residents with the desired information. While the state has a right to discharge trustees of their liabilities through the acceptance of their accounting, it must also provide beneficiaries with adequate notice so that their rights to contest the accounting are not lost. 
1) Identity unknown - In cases where the identity or whereabouts of beneficiaries or future interest holders in unknown, then publication is the most viable alternative means available for giving notice. Publication is only a supplemental method of giving notice. However, the court will approve its use where alternative methods are not reasonably possible or practical. Where alternative methods, better calculated to give actual notice, are available, publication is an impermissible means of providing notice. 
2) Identity Known - Notice to known beneficiaries via publication is inadequate not because it, in fact, fails, to inform everyone but because under the circumstances, it is not readily calculated to reach those who could easily be informed by other means at hand. Since publication to known beneficiaries is ineffective, the statutory requirement violated the Due Process Clause.
B) Mullane Rule – Notice must be reasonably calculated under all the circumstances to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections. (This establishes a bottom threshold)



C) Purpose of Notice in class action




1) Obtain more info for case merits

2) Monitor lawyer landing class action. (improper handling. Ie. Over litigation/over-expenditure; incompetence). However enormous costs are required to monitor whether or not a lawyer is doing everything correctly. This involves the duplication of the same work. Class members have no incentive to do this since their interests are so small. 



D) Publication sufficient 





1) Missing/unknown addresses or parties





2) Those with conjectural/future interests





3) People whose interests would not be ascertained with due diligence.




E) Person in suit may not care about notice because:





1) They are free-riding by letter other monitor the attorney and suit





2) May not have anything to contribute to the merits due to lack of info





3) May not take any action because their share of trust is insignificant.

F) Deeper logic of case ( take functional approach to notice; Ct’s application in this case goes against that logic.

1) Ct says you can use publications as supplemental notice to those with unknown addresses, but

a) Most unknown are probably out of state so they wouldn’t receive publication.

b) Those known share same interests as unknown; unknown would be adequately represented anyway.





2) Ct says you must mail to those with known addresses; but






a) people with least amount of $ are less likely to object to suit.

b) could send notice to people with most $ at stake b/c they are more likely to make any objections or offer any info.





3) suggest that cost matters.



g) Miscellaneous





1) If the court appoints the lawyer, there is an incventive to churn holders. 





2) Enormous cost to find out of a lawyer is 


D. Damages
1.  Brief History – prior to 1966, each member had to opt into a damages class; then the rule was amended so that a class member is bound unless he opts out.  Led to an explosion of class action lawsuits

A) Distinction between ordinary damage class and mass tort:

1) Ordinary Class Action – easy to compute damages (ex.: shareholder suit – just take damage amount and multiply by number of shares held)

2) Mass Tort – very difficult to compute damages per plaintiff and to prove causation per plaintiff (everyone is hurt to a different extent, and there could be different intervening factors for each plaintiff)

B) Mass torts vary in their suitability for class action treatment. Those most amenable are mass accident cases, like a train crash or plane crash. Liability and causation issues are generally common, and defensive issues involving the conduct of the Ps are minimal. 

1) Cases involving exposure of many people to toxic substances at different times and places could be suitable if the focus is on a signal course of conduct or condition at the single site without likelihood of individualized defensive or causation issues. Tending towards the side disfavoring aggregation would be mass toxic tort suits in which large # of persons claim exposure under very differing conditions to a product which is only harmful under certain conditions to a product or substance which is only harmful under certain circumstances relating to individual characteristics and in which the conduct of each class member may give rise to differing defenses to which the D is entitled under substantive law.

C) Courts should not consider the merits of the case in determining whether it should be certified.

2. In the Matter of Rhone-Poulenc Rorer, Inc - Order for mandamus (order to review tell a court to do something) – sometimes can force a court to decertify, as in In Re Rhone-Poulenc Rorer (blood solids contaminated with AIDS before it was a well-known disease)  Two requirements:

A) The lower court’s decision causes irreparable harm

1) Posner said the irreparable harm in Rhone-Poulenc was the intense pressure to settle a mass tort class action creates  (criticism: don’t all class actions create that kind of pressure?)

B) The lower court vastly exceeded the bounds of judicial discretion

C) Posner says the district court judge in Rhone-Poulenc did so because he essentially asks the company to gamble their future on one trial, state law varies too much, and later juries could potentially re-try certain issues

D) Might want a class action to give people relief since there are many out there who have been injured. 

E) Want to reserve class actions for situations where member’s claims are too small for regular suit.

F) You want a named P who is sophisticated with a large claim. In securities law, usually try to find the person with the largest stake and have them sign on as named P. An incentive to monitor the lawyer and zealously pursue litigation. 
G) Limited issue of 23(c)(4). When Ps have common and divergent interests. Litigate common interests at one and divide those with divergent interests into subgroups. 

1) Esperanto – Different states have different rules. Also have nuances that are 

different and distinct. The trial judge choose one standard that did not reflect 

nuances of the states. Posner says you cannot do that. Every time you have a class 


action where Ds are from different states you cite this. 


Strategies:



a) You can say there are major patterns that states fall into and lump states 



in groups.



b) There might be a common connection among the Ps. Ie. If they did 



business with the Ds in Texas. D cannot complain about being subjected 



to the law of the home state. 



c) Have 50 class actions and group people among each state. 

H) Mandamus not needed anymore – R23(f) can appeal on a interlocutory basis. 

I) Result of the aggregate should reflect actual value of claim. Litigating all at once would result in one result only. (like a coin toss) Fear of a small risk of losing may force them to settle. Ds face in terrorem effect. 
1) Class action would expose the company to more people. In terrorem effect of certification is to drive settlement and he thinks this would be unfair for the industry.

2) Likes serial litigation (one at a time) since trials produce information about the value of the claim. Prior cases set up for later cases through factual information  like jury’s attitude. Legal effects binding on Ds conduct. 


a) Rhone-Poulenc is concerned about what happens in the early cases 


since it affects their stakes in future claims. So they will outspend Ps 


attorney’s by a large margin. 

b) If we deny class action the Ps face an in terrorem effect because Ds 


benefit from aggregation.
3) Earlier cases effect of settlement of future claims. 
J) Tried cases not representative of universe of cases since Ds settle the strong cases. 

E. Settlement Class Actions 
1. SC says people should not be able to settle a group of claims that could not have been originally brought into court as a class action. However, this doesn’t necessarily mean the practice has stopped. The SC is essentially powerless to enforce its will and the practice continues. 


F. Eisen v. Carlisle & Jacquelin 


1. Court adopts a distorted view of Mullane

A) Mullane said costs does matter to notice; Rule required best form of notice practicable under the circumstances. 



B) Eisen adopted Meaning Approach to Due Process





1) Strict requirement of individual notices when identity can be identified with 





reasonable effort. 
2) Cost is not important; cost is not “circumstance: to consider b/c every individual is entitled to D.P. 




C) Problem w/ Meaning Approach in this case




1) Imposes huge costs on P





2) Acts to discourage P from continuing litigation b/c cost of notice is so high 






3) No guarantee of victory (prejudicing very party court is trying to protect)

4) Essentially eliminates class action as tool of relief for individually small but collectively great consumer claims.

5) Creates problem with D strategizing ( providing P w names and addresses to raise cost of notice to P. 



2. Judge certifies as 23(b)(3) class action. 




A) You can opt out of a b3 class. In this case there’s no point in opting out if you are an 




odd lot trader. 



3. 23(c)(2) – Steadfast rule. Judge has no discretion to vary its terms. 
4. Costly for D to give away the names and info of people because those people could becomes Ps. 


5. Little opposition from people who do not get notice. 



6. To make participation helpful




A) Large enough interest




B) Wealthier




C) Information to help lawsuit


7. Notice is to people who can actually help the suit because the Ps have information



8. Comparison with Mullane




A) In Mullane, costs are not high enough to bankrupt the suit. 




B) Eisen – Payment coming from entrepreneurs.

 

9. Tradeoff – A check in the mail v. letter in the mail. How much due process do we give to 



people? 

G. Wetzel v. Liberty Mutual 

1. R23(b)(2) – Cohesive claims; cannot opt out; bound by res judicata; any unfairness to members is outweighed by purpose of class actions (repeat litigation & redress for small claims); actions are not limited to injunctive/declaratory relief.

2. R23(b)(3) – Common question of law or fact; when superior to individual litigation; barred by res judicata; can opt out



3. All (b)(2) actions can be (b)(3) actions



4. D vs. class action
A) If D thinks he will win on merits, he would want class certified as (b)(2) to bind everyone to outcome.

B) If D thinks he will lose on merits, he would want class certified as (b)(3) in the hopes that people will opt out & make it more expensive for remaining Ps.




C) If settlement is arranged, D would want class certified as (b)(2) to bind everyone.

D) If you form a group involuntarily you do not know if everyone supports this. Might have people who do not want to be there. This is the difference with joinder.



5. Why should this case be certified as (b)(2)?




A) Superior res judicata effect




B) Reduced cost/ homogenous class





1) All victimizing in same ways





2) All benefit from injunction b/c policies removed




C) Settle certification onset for all.

D) B2 is stricter than B3. B2 is more coercive than B3.B2 is more homogeneous because B3 is more burdensome. Possibility of conflicts of interest. 

E) If you are the D and you think you will win, then you want a B2 class action. If right to opt out is allowed then D will know who is opting out. If person opts out they protect their job. Win-win situation for employee to opt out.

6. No class is internally homogenous - No such thing as a homogenous class since it is always possible there is someone who opposes the lawsuit. Comes down to what they think is best for them. 
A) One can always create division in a class by offering a lump sum of $ and leaving it to class to divide.




B) ie. Wetzel class = retires, yuppies, and new hires, each wanting $ to be allocated to 




something different.




C) Most successful faction is group with lawyer who can strategize the best




D) Group can protest settlement by petitioning court to withhold judgment.




E) Interests: 

1) Future-Openings

2) Current-Promotions, Wages

3) Old People – Back pay, Retirement

F) No unanimity in outcome. Might be conflicts in settlement despite the group looking homogenous. 

	Total: $50M
	Option 1
	Option 2
	Option 3

	Retirees
	25
	15
	10

	Present 
	15
	10
	25

	New Hires
	10
	25
	15


1) 
1 vs 2 = 1


1 vs 3= 3

2) 
1 vs 3= 3


3 vs 2 = 2

3) 
3 vs 2 = 2


2 vs 1= 1
4) Least likely class member to object are the new future employees. Lawyers would more likely select option 3 followed by option 1




G) There will be conflict maximizing claims and conflicts with allocation


7. Issue of Notice



A) Would be cheap and effective to notify class members through pay stubs 




B) Members have sizeable interest/stake




C) Members probably have useful and valuable information to help merits of case 




D) But, court held that there was no notice




E) Silver thinks court for Eisen & Wetzel mixed up b/c with Eisen ( small stake, no info 




to offer, expensive notice; but held notice required.

	Wetzel (Better candidate for notice.)
	Eisen

	Easier
	Harder

	Large Interest (Employment)
	Small Interest (Few dollars)

	More likely to have information
	Not likely to have knowledge

	More likely to participate in lawsuit
	Less likely to participate in lawsuit




8. Reasons not to allow opt out




A) Still get benefits even if you opt out (free-riser)




B) Opt out doesn’t solve problems b/c company doesn’t know which employees have 




opted out.



9. D’s reason to challenge B2 certification



A) B2 is appropriate only when injunctive relief is granted. No relief here, so should have 




recertified as B3.





1) Court’s opinion - Need to make this decision at the onset of the case. Hard to 





manage this lawsuit unless everyone is bound in the same case. If I’m an 





employee and court orders injunction, I will be affected regardless of whether or 





not I’m in the class. 




B)  If there is a choice, you should pick b3 because there are superior due process 




protections. 




C) Even if b2 is chosen, treat class like b3 by sending notice. R23(d) gives court a lot of 




power to regulate. 





1) Notice is costly since the group is homogenous. 




D) Something odd - The D is invoking the P’s due process rights. 


H. Attorney’s Fees under class actions


1. Evans v. Jeff D. 




A) Standard for approving class action settlements [R23(e)] -Settlement must be fair 

reasonable and adequate from the perspective of the absent class member. You become fiduciary of absent class members so you must keep their interests in mind. 



B) Ethical duty of attorney





1) Only ethical duty is to seek client’s interests

2) No ethical duty to seek attorney’s fees.  Where is the right when the settlement is made? In johnson’s hands. No duty to sacrifice ur fee so ur client can be paid.




C) What were Johnson’s ethical options as attorney?




1) Only ethical duty is to seek client’s interests





2) There is no ethical duty to seek attorney’s fees




D) What were Johnson’s ethical options as attorney?

1) Possible ethical obligation to other or future clients via legal defense fund for 
this public interest employer; but nothing in professional ethics code to support this





2) Contract with P to not waive fees

a) Problem with class actions – Transaction costs for contact and problems with joinder






b) Can’t do this with class actions





3) Could take it to trial; what judge says he may/may  not award before trial is 





entirely dicta.

4) Appeals court might decide trial judge was wrong; trial court judge does not have the last word.




E) Effects of fee waivers




1) Brennan’s Dissent – Says fee waivers will discourage lawyers from taking 




s.1988 and similar cases.





a) Stevens response – Remote likelihood of this occurring.






b) No documentation as proof from either party





2) This decision will not affect Johnson or other public interest lawyers from 




taking other civil rights cases because






a) They work for public interest groups






b) Johnson’s organization is federally funded





3) Steven’s opinion is focusing on waiver in this case.




4) Brennan focuses on impact on other cases





5) Concern that either addresses






a) From perspective of R23 – If we make fees mandatory, it opens doors 

to attorneys who may not adequately represent absent Ps and might sell claims short knowing they will get their attorney’s fees.





b) From perspective of s.1988 – If fees are not made mandatory, quality 






attorneys may not take civil rights cases.




F) Stevens says Ds will not settle unless costs of settlement < cost of trial; cost on trial:




1) Probability of Pro-P judgment





2) Probability of damages if you lose





3) Costs 





4) Probability of losing w cost of fees (only in fee shifting cases)





5) Criticism of this – Difficult to calculate and offers no documentation for 





formula.




G) How should we regulate fee waivers under R23?




1) Maybe on a case by case basis






a) For this case maybe approve free waiver because clinic not reliant on 






fee awards for services.





2) Issue is probably timing





a) If D says up front that he will not pay fee award, we probably shouldn’t 






approve it b/c we have no reason to think it will help Ps; Will probably 






undermine lawyer’s incentive to work diligently.






b) With Evans we have reason to believe {s are getting something in 






exchange for fee waiver.




H) Settlement according to SC





1) Is a contractual agreement





2) Can’t approve part and reject part because may cut out reason parties consented 





to entire settlement. 

I) Bifurcate merits and fees - Some recommend that fees should not be discussed until the merits have been settled. 





1) Exposure on merits and attorney’s fees are factors the D takes into account 

when making a settlement offer. While negotiating on the merit D will probably lower the settlement offer taking the fees into account. 





2) Create a situation of winking and nodding with no commitment. So you can’t 

really divide the 2 even if they want to. 




J) D will be willing to pay something less what it thinks the attorney fees are. 



K) 
1) Ds won’t settle

2) Must Approve/reject settlement as whole. the reason why anyone is bound to a settlement is consent. 

3) No ethical obligation to get paid any time the D pays a lawyer, the lawyer is enriched at the client’s expense. 

4) No proven incentive problem
L) Cannot be conflict between lawyers and absent Ps. Lawyer has no interest in class unless he has a right to fees. 


►IX. Discovery


A. R37 if found not to cooperate in good faith u could be sanctioned. 37(b) sanctions can be severe


B. Discovery process promotes settlement by educating the lawyers who educate the clients. 

C. Most cases settle with no formal discovery at all. In a small case, discovery is avoided. They try to delay pretrial hearing because they know it will be a waste of time. 


D. Who spends $ on discovery? Disputes involving large commercial entities, complex litigation.
E. Automatic disclosure – If relevant to case you must give it up. Relevant info need not be admissible in trial. However there are some exceptions:

F. Attorney-Client Privilege – Interactions between lawyer and client

G. Work Product – Mental impressions and product of lawyer
H.  Purpose is to exchange information, and they all have same information and then they can settle.  

Main devices

1. deposition—structured interviews, live witnesses.  Limited by ability to get jurisdiction.  

2. interrogatories—paper with questions on it.  they have to be party

3. R34 request for document production—real nuisance sometimes.  
4. Request for admissions – object is to take more and more issues out of trial.
         I.  Rule 26 


a.  Required Disclosures: methods to discover additional matter

1.   Initial Disclosures—party must provide without request.  Must be made at or within 14 days after the 26f conference unless other time is set. If party is later joined after the 26f conference, they have to do in 30 days after being served or joined, unless other time stated.  Disclosures must be made on information that is reasonably available to it and is NOT excused because it has not fully completed its investigation of the case or because they challenge the sufficiency.  

a.   name, address, phone number of each person who may have discoverable information.  

b.   copy/description by category and location of all documents in possession of party that may be used to support claims or defenses. 

a. Computation of damages

b. Insurance agreement

c. Following things are exempt

i. Appeals of admin proceedings

ii. Petitions of hebeaus corpus

iii. Action brought by person in custody without counsel

iv. Actions to enforce admin proceedings

v. Actions by US to get benefit payments

vi. Actions by US to get student loan money

vii. Proceedings ancillary to proceedings in other courts

viii. Actions to enforce arbitration awards.

1. Disclosure of Expert Testimony

2. Pretrial Disclosures—applies to witnesses.  Must be made 30 days before trial, and objection made 14 days thereafter.  

3. Form of Disclosures—must be in writing, signed and served.

4. Methods to Discover Additional Matter.  – discovery can be done by depositions, written interrogatories, production of documents, physical and mental examinations, and requests for admission.  

a. Discovery Scope and Limits.

b. Protective Orders—petition by a party to keep certain material confidential. 

c. Timing and Sequence of Discovery—can be done in any order

d. Supplementation of Disclosures and Responses—if you know something is wrong, you have to tell the other party in a timely manner.  

e. Conference of Parties; Planning and Discovery

f. Signing of Disclosures, Discovery Requests, Responses and Objections

A. Before anything begins, propose plan of discovery under RULE 16.  Once court approves, then discovery will continue.  

B.  RULE 16

a. Pretrial Conference Objectives—court may order parties to appear for purposes such as

1. Expediting the disposition of action

2. Establishing control—management

3. Discourage wasteful pretrial activities

4. Improving quality through preparation

5. Facilitating settlement of the case

b. Scheduling and Planning—after the hearing in RULE 26f, judge may limit time to

1. Join other parties

2. File motions

3. Complete discovery

4. (and may also contain) modifications of times for disclosures under 26a and 26e1

5. modify date or dates for conference before trial

6. modify any other matters appropriate

     --order shall issues ASAP, but in any event 90 days after appearance of D and within 120 days after complaint is served on D. can’t modify without good cause

c. Subjects for Consideration at Pretrial Conference

1. formulation and simplification of issues

2. amendments of pleadings

3. obtaining admissions and stipulations

4. avoidance of unnecessary proof

5. appropriateness and timing of summary adjudication under 56

6. control and schedule discovery

7. identification of witnesses

8. advisability of referring matters to judge

9. settlement

10. form and substance of pretrial order

11. disposition of pending motions

12. adopting special procedures

13. order for separate trial

14. order to present evidence early

15. order for time limit on presenting evidence

16. other matter to facilitate just speedy and inexpensive disposition of action

d. Final Pretrial Conference—formulate plan for trial including program for admitting evidence

e. Pretrial Orders—order shall be entered reciting action taken

f. Sanctions

C. Discovery abuse only happens in a small amount of cases.  More than half of all filed cases end with no discovery at all.  They are either settled or dismissed.  It is too expensive.  Worth doing only when there is a lot at stake and cant get good information easily

D. RULE 37 provides sanctions for failure to comply with discovery procedures.  Similar to Rule 11.  

E.  Two kinds of information—relevant (does not mean admissible) information and within this there are subsets of information that are subject to privileges.  Rule 26b1—can take discovery of information of relevant information as long as there is no privilege to that information.  

►X. Judgment as a Matter of Law

A.  12b6, motion on pleadings, SJ, motion for judgment on law

1. 126b—no evidence made, no discovery, imagine facts as asserted by complaint

2. SJ—don’t have to use imagination.  Does P have enough evidence for this to go to a jury.  If not, then case dismissed. 

3. Motion for judgment on law—made at conclusion of P’s evidence or after the trial.  D will say that P survived SJ because they had enough evidence, but now there is not sufficient evidence to go to jury.  Nothing for the jury to decide. 

4. motion on pleadings--


B. Summary judgment – R56


1. Rule 56



A) Procedure for making S/J motion

1) P – May do so 20 days after filing complain or any time after service of summary judgment motion by other party.





2) D – can move for S/J anytime (this would be a R12 prejudgment motion)





3) Motion mst be served at least 10 days prior to hearing.




B) Results of S/J motion





1) Dismissal of complaint





2) Judgment entered





3) Denial of motion (most frequent outcome)





4) Partial summary judgment ( occurs more often than a+b




C) Applicable Rules





1) R12(b)(6) motion for failure to state a claim






a) made in pre-answer motion or combined with answer






b) granted if D is entitled to win as matter of law if all allegations are 

taken as true and in light most favorable to P.





2) R12(c) motion for judgment on the pleadings






a) Made after discovery period and after period for filing amended 
pleadings is closed.






b) can be made by P or D






c) Motion for granting as a matter of law






d) Parties given another chance to amend to comply with R56




D) Strategic options of R56

1) Use s/j motion to try and get other side to disclose their strategy. Forces the non-moving side to “show his cards”




2) Gain discovery period on s/j motion
E) Celotex v. Catrett - D makes SJ motion supports it with nothing and says that P must now come forward with all of its evidence on the question of connecting product with killing D.  they want to see P’s cards.  Question to court is whether the motion was proper because celotex did not offer any evidence when making the SJ that its product did not cause the injury.  




1) Wrongful death suit because of asbestos





2) P’s response to s/j motion – introduced evidence
3) Ct held evidence insufficient – P has burden of proving Celotex at fault b/c that would be their burden at trial. 





4) P has 2 burdens






a) Burden of production






b) Burden of persuasion




F) Nonmoving party must show sufficient evidence for jury to make a decision.




G) Partial summary judgment – instead of moving on all claims, only on some.
a. For claimant—at any time after expiration of 20 days from commencement of action or after service of a motion for SJ by adverse party, claimant may move for SJ in their favor

b. For defending party—no limitations, can make motion for SJ at any time.  

c. Motion and proceedings thereon—motion must be served at least 10 days before the time fixed for hearing. 

d. Case not fully adjudicated on motion

e. For of affidavits; further testimony; defense required

f. When affidavits are unavailable

g. Affidavits made in bad faith

C.  since D has no time limit on when to make SJ:  options available

a. make it right away.  Normally you would make 12b6 but instead make SJ.  12b6 is hard to win because you are saying P has failed to plead facts to even establish a right to recover.  But SJ might win because at the time P files complaint no discovery yet and information not the same and D has information that P does not have yet and D can use this to his advantage and use the information to go to the weakest part of P case.  P says not discovery yet, so how do we have to defend on SJ without discovery.  Court will say fine we will limit discovery to the subjects raised in the SJ motion and that is the strategy.  If you win here, then case will be dismissed. Reduce amount of area to be covered.  Target weakest part of opposing sides case.  

b. Only difficulty is the cost imbalance.  Cheap for D to make this and for P to comply is expensive.  If D makes it at the beginning, Now P has to spend a lot of money on weakest part of case to defend this SJ.  Is there something wrong with this imbalance.  Probably not.  nothing more wrong than putting burden on P to prove causation then system has to say that put up or shut up.  Meet burden.  Real debate is on burdens of proof and who has better access.  Burden of proof is on P and stays there.  You have to come up with the evidence and burden of production is met, then it will shift to D.  
B. Judgment as a Matter of Law – Rule 50 - Must be made during trial if you want to have the option open of having a motion after the verdict. Same as SJ just made at different time.  At close of evidence or after trial and it is question of what has been produced.


1. Directed Verdict – 50(a)



A) Motion made by party at close of opponent’s case and before case is sent to jury




B) Essentially same as s/j motion

C) Granted motion – Insufficient evidence to go to jury or that evidence is so compelling only one result could follow.



2. 50(b) – Judgment nov




A) Motion made after case is sent to jury




B) Motion must be made within 10 days of entry of judgment




C) Must make motion at close of trial to make one after going to jury

D) With pre-verdict motion – Must raise all grounds for dismissal as matter of law b/c can’t raise new ones post-verdict

3. Judges reluctant to grant this because they don’t like to be reversed. Judges will wait and hope the jury will rule the way they want. 

4. party has been fully heard, no legally sufficient evidentiary basis for reasonable jury to find for party on that issue, judge can grant motion for judgment on law against that party with respect to claim or defense.
5. must be made before submission of case to the jury
6. Renewing Motion for Judgment after trial—after trail movant may renew its request for judgment as matter of law by filing motion no later than 10 days after entry of judgment, or can request new trial under 59.  


C. Order


1. 12(b)(6) – Dismissal for failure to state claim. 

2. Motion for Judgment on pleading. Made at later time



3. Judgment as a Matter of Law
$100k(.5) = $50k-25k = $25k





(Jp) (Pp) – Cp > 0





$100k(.5) = $50k+25k = $75k








(Jp) (Pp) – Cd > 0





28 USCA § 1331�Federal question. The district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United States.











R68 Process


1. Offer must be made at least 10 days prior to trial


2. D may serve O/J allowing judgment entered against D on specified terms w costs then accrued.


3. Must be left open for 10 days


4. If accepted, judgment entered


5. If declined or expires, it is considered withdrawn; if P wins less than O/J at trial, P must pay D’s post offer costs and D has no obligation to pay Ps post offer costs.


6. Does not apply if P loses outright b/c P has obtained no judgment. 
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