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Introduction to Civil Procedure

a) Scope and purpose of the FRCP 1:  govern all suits of civil nature and be construed and administered to secure the just, speedy, and inexpensive determination of every action. 

b) One form of action 2: known as “civil action”

The Commencement of Action: Pleading and Summons XE "The Commencement of Action\: Pleading and Summons" 
Summons XE "Summons" 
c) Commencement of action 3: done by filing a complaint with the court

d) Summons (due process) 4: served along with a copy of the complaint; function is to inform the defendant of the action pending against him

e) because summons is costly, try to get waiver of service from D 4d
f) D who receives notice of action accompanied by copy of complaint by first-class mail has duty to avoid unnecessary costs of serving summons.

i) Notice must tell D of consequences of failure to comply with request for waiver, allow at least 30 d. from day sent for return of waiver request

ii) ( if D does not waive service of summons, gets just 20 d. to answer, and costs of service (inc. atty fees of any motion required to collect costs) will be imposed on D unless can show good cause for the failure

iii) ( if D does waive service, has until 60 d. after date on which request for waiver was sent to file answer to complaint (90 d. outside US)

before summons is served:

iv) Format 4a : signed by clerk, bears seal of court, identifies court and parties, states the name and address of P (or P’s attorney if unrepresented); time within which D must appear and defend; notifies that not appearing will result in default judgment.

v) Issuance 4b: at time of or after filing complaint, P presents summons to clerk for signing and seal if in proper format (a summons or copy goes to every D where there are multiple Ds)

How served 4c1 and 4m: 

together with a copy of the complaint, w/in 120 days after filing of complaint (w/possibility of extension for cause)

vi) Who effects service? 4c2: any person not a party and at least 18 y.o.; P may request service by US marshal, etc to be appointed by court

vii) How does service occur? (in US) 4e: where no waiver obtained, service can be effected by choice of two methods:

1. Pursuant to law of state where DC is located OR law of state where service is effected

2. By delivery to individual personally, or by leaving copies at individual’s house with person of suitable age and discretion; or by delivering to authorized agent 

3. Proof of Service 4l: If service not waived, person effecting service should make proof of service.  Affidavit if not a US marshal/dep. Marshal.  Failure to make proof of service does not affect the validity of the service.

What service is enough?

viii) Greene v. Lindsey (1982): Service is not “reasonably calculated” under the circumstances to effect notice when it is posted on tenants’ doors in public housing project ( violates due process under 14th Amendment (the right to be heard).

ix) ( considerations for what is reasonably calculated service:

1. Stakes (in Greene, tenants are going to lose their homes = high stakes)

2. Reliability – how much gained by different standard?

3. Costs – how much to serve by different method?

Pleading XE "Pleading" 
g) Our modern pleading system borrows from both the common law and equity court systems (Struggle to get pleading to make things clear and simple and defined but to leave room for credible disputes later on.. drove reformation of system into what we have now)

Common law system:

1. Form of Pleadings.  Lead to clean defining of disputes because required all pleadings had to satisfy discrete categories - writs - of eligibility to be heard by royal court.  (King’s court was typically less biased – removed from local bias)

2. D can respond with only one of: 

· Dilatory pleas (delay or derail the case, but do not address merits):

(i)  jurisdictional challenge: “not here”

(ii) Pleas in suspension (against an excommunicated P (no standing): “not now”

(iii) Pleas in abatement (defect in the pleading (failure to name a party): “not like this”

· peremptory pleas (address the merits):

(i) demurrer: agrees on facts, disputes the law – case goes to judge

(ii) traverse: dispute the facts, agree on the law – case goes to fact-finder

(iii) confession and avoidance: concede facts and law through the responses, had to make choices of whether to fight on basis of fact or law.  Shaped case prior to trial.

3. No separate pretrial procedures to develop evidence.

4. Judge decides issues of law; jury decides issues of fact (or ordeal, oath helpers).  Parties themselves could not testify (parties are biased, have already put forward their case).  No compelled testimony, only live, volunteer testimony by witnesses.

5. Only monetary relief available.

Chancery/Equity system:

6. Pleading went into great detail, did not have to fit a writ.  Includes substantive claim that there was no common law form for (fraud, trusts, multiparty actions).

7. Pretrial preparation (not clear lines if pretrial or trial, but happening over general time) consisted of extensive written depositions, parties included;

8. Injunctive authority for non-monetary relief

h) Modern pleading system began with Code Pleading (some states still use) and has evolved to Notice Pleading (different from Code Pleading b/c doesn’t require “facts”)

Significance of pleading now is as the gatekeeper to discovery (used to be the hinge of procedure)

Code Pleading: 

i) “code” because enacted by legislatures; requires “just the facts,” where just the facts includes articulation of: (1) duty one person owes another, (2) violation of that duty, (3) consequences associated with that violation (4) claim for relief.  

1. Ex: four elements of Claim of negligence

· duty of reasonable care

· violation is negligence = unreasonable conduct

· accident is consequence

· damages

2. Gillispie v. Goodyear Service Stores (1963): Application of Code pleading: Pleading not specific enough in facts (P states no facts, but “mere conclusions”) to allow either judge to understand whether there is a case, or to allow Defendant to prepare a case.

Notice Pleading (Federal Rules) – 8 (and 11)

Example of negligence pleading: Form 9 in the FRCP book
ii) Pleading must include 8a:

1.  short, plain statement of the grounds on which court’s jurisdiction depends (unless court already has jurisdiction and no new grounds needed);

2. short, plain statement showing the pleader is entitled to relief

3. demand for judgment for the relief pleader seeks (inc. relief in alternative or multiple types of relief)

4. signature 11a  by at least one attorney or the party if not represented (+ name, address, phone number, if any) – unsigned paper will be stricken unless omission of the signature is promptly corrected 

iii) Pleading is to be concise and direct 8e1
1. Statements in pleading shall be simple, concise, direct; no technical forms required

iv) Pleading in the alternative: Multiple claims or defenses, alternately or hypothetically, can be made: 8e2
1. either in one count or in separate counts

2. the insufficiency of one or more of an alternative statement does not affect the sufficiency of other statements in the pleading

3. ok for claims/defenses to be inconsistent (inc. if based on legal, equitable, or maritime grounds)

v) Pleadings shall be construed so as to do substantial justice. 8f
vi) Rannals v. S. E. Nichols, Inc. (1979): (jeans w/defective zipper/malicious prosecution) District court erred in finding that Rannals failed to make a good pleading because she does not allege sufficient facts; the goal of the rules is just that a short and plain statement showing that pleader is entitled to relief is set forth – there is no need to distinguish whether an item is fact, law, and evidence.

vii) Courts have sometimes used “heightened pleading requirements”, e.g. in cases where defendant alleged to have violated 42 USC § 1983 (forbidding discrimination by official under color of law; immunity for genuine misapprehension of the law); but in both cases we read, the Supreme Court said all needed for pleading was notice pleading under rule 8.  Leatherman and Gomez.  Then, after the affirmative defense of qualified immunity, P has to reply.

( in Schultea, obligation of P to reply to D’s affirmative defense of qualified immunity

Question in Gomez is who has the burden of pleading (objective piece: misapprehension of law); (subjective element: malice?) ( Gomez says b/c of the subjective element of malice, how could the plaintiff know?

( now the answer is only objective

Oops.. Amendment of Pleading XE "Oops.. Amendment of Pleading" 
+ good when discovery uncovers new info. that would lead to a different claim/defense

Amendment of pleading 15a

i)  leave to amend freely given by crts when justice so requires.

i) Before responsive pleading is served, once as matter of course (then other side has either the original time frame or 10 d. after service of amended pleading to answer);

ii) Otherwise, only with leave of court or by written consent of adverse party.  

iii) Beeck v. Aquaslide ‘N’ Dive Corp. (1977) 8th Cir. App. court affirmed allowing amendment where it was discovered that slide was not manufactured by company being sued b/c leave to amend should be freely given; slide manufacturer obviously relevant to the litigation; and prejudicing of P – even though statute of limitations had run - was insufficient to bar amending.

j) Can amend pleadings to get them to conform to the evidence 15b : issues not included in pleading that are tried by consent of parties are treated as if they had been raised in pleading

i) The same issues can be added to pleading by amendment where preserves presentation of merits and objecting party fails to satisfy court that admission of such evidence would prejudice the party in maintaining its action/defense.

“Relation back” doctrine 15c  

k) allow amendment where it relates back to the original pleading (gets around Statute of Limitations):

i) according to the law that provides the applicable statute of limitations, or 

ii) where the claim asserted in amended pleading arouse out of same conduct, transaction, or occurrence set forth in the original pleading (the same nucleus of facts as first pleading depends on?), or

1. Bonerb v. Richard J. Caron Foundation (1994): Court held that where P sought to amend pleading with claim of counseling malpractice, it did “relate back” to the claim in the original pleading of injury due to negligence of rehab. program, and so allowed the amendment.

2. Moore v. Baker (1993): 11th Circuit held that where P sought to amend pleading with claim of negligence in surgery and post-op care, where original pleading claimed violation of informed consent by failure to advise of alternative therapy, the amendment sought did not relate back because did not pertain to the same (pre-operation) transaction.

iii) where amendment would change the party/naming of party against who claim is asserted and item (ii) is satisfied, and new party has rec’d service and it knew/should have known that it was the party to have action brought against, but for the mistake.  (United States and its agencies/officers meet this para. requirement).

l) Supplemental pleadings can be made on motion 15d; court, with reasonable notice and on just terms, will allow party to serve supplemental pleading relating to transactions/ occurrences/ events that have taken place since the original pleading – even where the original pleading is defective in its claim for relief or defense.

Response to Pleading XE "Response to Pleading" 


Responds with answer or pre-answer motion (pre-answer only under 12b).

- 12b’s stop the clock w/r/t to time to answer

· counterclaim: “back at you” – a complaint against first pleader

· cross-claim: from one D against another D

When response is made: 12a, 

m) within 20 d. after service of summons/complaint, or if waived service, within 60 d. after date when request for waiver was sent

i) (within 20 d. when answering cross-claim, counterclaim, and typically where reply is ordered by the court) 12a2
ii) US or officer of US (sued either in official or individual capacity) gets 60 d.

iii) Service of motion under rule 12: 12a4
1. if court denies motion or postpones its disposition, responsive pleading must be served w/i 10 d. of notice of court’s action, or

2. if court grants motion for more definite statement, responsive pleading w/in 10 d. of service of more definite statement

Defenses/Objections to a claim for relief 12 
Possible pre-answer motions 12b:

1. lack of jurisdiction over subject matter

2. lack of jurisdiction over person

3. improper venue

4. insufficiency of process

5. insufficiency of service of process

6. failure to state a claim upon which relief can be granted (demurrer)

7. failure to join a party under Rule 19

3. motion making any of these defenses should be made before pleading where further pleading is permitted

4. can join multiple defenses/objections together

5. where the pleading of P doesn’t require a responsive pleading from D, D can assert at trial any defense in law or fact to the claim.

6. Haddle v. Garrison (1998): Success of 12(b)(6) depends on court interpretation of the law.  District Court granted 12(b)(6) motion to dismiss for failure to state a claim; Supreme Court: in looking at the statute, found it was directed more at conspiracy to intimidate or retaliate against witnesses than protection of witness property ( Haddle had stated a claim on which relief could be granted under 42 USC § 1985(2).

Vagueness of pleading: motion for more definite statement 

iv) can be made before making a responsive pleading where responsive pleading is permitted and the original pleading is so vague or ambiguous that party can’t reasonably required to frame a response 12e
1. Motion must point out the defects complained of and the details desired.

2. If motion is granted and other party does not furnish more definite statement within 10 d. after notice of court order or w/I such other time as court fixes, court may strike down the original pleading or make an order as it sees fit

3. Stops the clock

Motion to Strike 12f: 

v) court may order stricken from any pleading any insufficient defense or any redundant, immaterial, impertinent, or scandalous matter upon motion by party before its responsive pleading; or upon motion within 20 d. after service of original pleading where no responsive pleading is permitted; or when court initiates the motion.

vi) >fill in 12c motion for judgment<

vii) 12b motions and a motion for judgment on the pleadings under 12c shall be heard before trial 12d
Form of denials 8b: 

viii) defenses to each claim of the other party shall be made:

1. in plain terms

2. by admitting or denying the averments of the other party

3. where not enough information to admit or deny, state so = effect of denial

4. only deny what is untrue, admit everything else

· Zielinski v. Philadelphia Piers, Inc. (1956): holding that where the P’s pleading contains a mistake (owner of forklift involved in accident), D does not have a right to foster the mistaken belief by acts of omission (by denying a count of pleading that was essentially right, just wrong on the identity of owner of forklift)

Affirmative defenses 8c:

ix) a defense that admits allegations of Plaintiff but says there is some reason why the allegations still do not add up to sustain a legal action; in answering preceding pleading, party must set forth affirmative defenses (inc. arbitration, contributory negligence, duress, estoppel, illegality, laches, statute of limitations, waiver, qualified immunity, etc.)

1. must be plead in answer to P’s pleading (can’t be brought up later if not plead) – Layman v. Southwestern Bell Telephone Co. (1977): holding that easement as affirmative defense could not be brought up  where it had not be pleaded

Representations to court / Sanctions 11 

n) ( does not apply to discovery, 11d)
i) By presenting pleading, motion, other paper to court, attorney or unrepresented party certifies 11b that, to best of person’s “knowledge, information and belief,” formed after reasonable inquiry: 11b..

1. 11b1: Paper not presented for any improper purpose, like to harass or cause unnecessary delay, or needless increase in cost of litigation

2. 11b2:  Claims, defenses, other legal contentions are warranted by existing law or by nonfrivolous argument for extension/modification/reversal of existing law or establishment of new law (~12(b)(6))

· Religious Technology Center v. Gerbode (1994) Plaintiff’s RICO complaint does not pass muster under Rule 11: (b)(2), its claims not warranted by existing law, nor any nonfrivolous argument being made for the extension, modification, reversal of existing law (monetary sanctions then awarded; appropriate b/c case decided, no other way to shape the litigation)
3. 11b3:  Allegations and other factual contentions have evidentiary support or are likely to after reasonable opportunity for further investigation/discovery

· Business Guides v. Chromatic Communications Enterprises (1991): BG alleged that Chromatic copied from its “seeded” directory, pointing out 10 instances of seeding; District Court clerk discovers 9 out of 10 seeds show no evidence of seeding after all; judge on own initiative uses Rule 11 to send to Magistrate, who sanctions both BG and its counsel for not investigating/having evidentiary support. 

4. 11b4:  Denials of factual contentions are warranted on evidence or, if specifically identified as such, are based on lack of information or belief.

ii) If court determines 11b has been violated, sanctions may be imposed on attorneys, law firms, or parties who violated/are responsible for violation. 11c (can be initiated by motion or by court)

1. To initiate by motion, 11c1A party must:

· move separately from other motions

· describe the specific conduct alleged to violate 11b

· [safe harbor provision] not file/present to court unless within 21 days after service of motion the challenged paper/claim/defense/contention /allegation/denial is not withdrawn or corrected

· (expenses and atty fees may be awarded to prevailing party; firm held jointly responsible for violations committed by its employees)

2. For court to initiate sanctions, 11c1B, it

· Enters order describing specific conduct that appears to violate 11b

· Directs attorney/firm/party to show cause why it has not violated 11b

Nature of Sanctions 11c2
3. Limited to what is sufficient to deter repetition of such conduct
4. May consist of/include 
· nonmonetary directives
· order to pay penalty into court
· order directing payment to the movant of some or all atty fees and other expenses incurred as a result of the violation
5. Exceptions

· 11c2A: No monetary sanctions against represented party for violation of 11b2 (don’t expect the represented party to know the law)

· ???11c2B no monetary sanctions on court’s initiative unless court issues order to show cause before vol. dismissal or settlement of claims made by/against party to be sanctioned

6. When court imposes sanctions, it should describe violating conduct, basis for sanctions. 11c3
History of Rule 11 sanctions

7. pre-1983: sanctions optional

8. 1983-1993: sanctions mandatory; $$ is only sanction mentioned explicitly; litigation on the rule skyrockets; concern that it deters meritorious claims

9. post 1993: sanctions optional, less emphasis on $$ sanctions

Rule 11 sanctions are always tied either to a writing or a representation of a writing.

Pre-trial: XE "Pre-trial\:"  

Discovery XE "Discovery" 
+ scope is any matter not privileged that is relevant to the claim or defense; need not be admissible at the trial if the discovery appears reasonably calculated to lead to the discovery of admissible evidence 26b1

· court can order discovery of any matter relevant to the subject matter involved in the action

· court can limit 26b2 the number of depositions, interrogatories; length of depositions, etc and where discovery methods otherwise permitted result in requests that are 

· unreasonably cumulative or duplicative, or obtainable from some other more convenient, less burdensome source

· party seeking discovery has had ample opportunity by discovery in the action to obtain the information sought or 

· burden/expense of proposed discovery outweighs likely benefit

First things in discovery XE "First things  in discovery" :

iii) Parties confer on a discovery plan and submit it to the court for approval 26f
Automatic disclosure 

iv) of certain information to other parties is required  (based on information then reasonably available to it, at or w/in 14 days of the discovery conference, unless.. 26a) 26a:
1. who has discoverable information likely to be used by party to support its claims or defenses
2. copy or description of all docs/data comps./tangible things that party has and might use to support its claims/defenses
3. computation of any category of damages, inc. docs on which computation is based
4. insurance agreements that might show liability of an insurance company
5. EXEMPTIONS (p. 116)
v)  Identity of expert who may be used at trial to present evidence must be disclosed 26a2A; expert’s report shall be furnished to other parties, (court may say when), but at least 90 days before trial, or if evidence provided by expert is to be used solely to contradict other party’s evidence on a matter, at least 30 days before trial. 26a2B
Pre–trial disclosures: 

vi) Identity of witnesses and documents party expects to present at trial, and those that party may call/present must be provided to other parties and court before trial. 26a3
1. inc. designation of witnesses whose testimony is expected to be by deposition + transcript of pertinent portions

2. approximate identify of each doc./exhibit, separately identifying those which party expects to offer and those which party may offer

Questions to think about w/r/t/ discovery

Automatic disclosure?

Pre-trial disclosure?

Material relevant to claim or defense?

Material admissible? If not, reasonably calculated to lead to discovery of admissible?

Is the info. sought privileged?  If privileged, has privilege been waived?  

Is the information work product (26b3)?

If there is an expert, will he be called to testify? (26b4)?

Tools for Discovery XE "Tools for Discovery" 
vii) Methods for discovering other matter include depositions, interrogatories, production of documents/things, permission to enter property for inspection, physical and mental exams, requests for admission 26a5
viii) All disclosures and discovery requests must be signed by atty (or party) to certify that, to the best of the signer’s knowledge the disclosure is correct and complete/the discovery requests are consistent with the rules, not done for improper purpose, and not unreasonable or unduly burdensome or expensive.  26g
Interrogatories  33
1. crude tool, inexpensive

2. often done early on in discovery

3. problem of having to carefully craft questions

4. good for getting names, sense of other party’s legal theories

production of documents 34
5. biggest potential for abuse 

depositions  30 (31,32)
6. good information, opportunity for follow up on the spot
7. very expensive (time, travel, stenographers)
8. in some cases can use depositions in trial itself
mental/physical exams 35  

9. most intrusive, requires court to sign off
10. usually when mental/physical health put at issue in trial
requests for admissions  36
11. “more like pleading” than discovery: once something is admitted, the admission is binding and that issue is considered resolved (though there is some room for judge discretion in allowing taking back of wrongly made admissions, as in Aquaslide).
Limits of Discovery XE "Limits of Discovery" 
trial preparation materials 26b3 

a) documents and tangible things prepared in anticipation of litigation or for trial by/for another party or that party’s attorney (work product) can’t be discovered unless there is a showing by party seeking discovery that it has substantial need of the materials, and that it is unable without undue hardship to obtain the equivalent of the materials by other means

a. in ordering this sort of discovery, court protects against disclosure of the mental impressions, conclusions, opinions and legal theories of attorney
b. party can obtain without any showing a statement concerning the action or its subject matter previously made by that party (ex: Buss hit by Sunstein and sustained head injury.  Thinks that someone came to visit her in hospital, but memory is fuzzy.  Buss can find out from other side who came to talk to her.

c. codification of Hickman v. Taylor (1947): Where P sought to discover notes from D’s attorney’s interviews of witnesses and substance of other interviews that were conducted but not written down, the Supreme Court held that the work product of an attorney cannot be discovered without showing of adequate reasons by the one who would invade the attorney’s privacy.

d. Test for whether discoverable under 26b3: documents and tangible things

i. is it otherwise discoverable (relevant and not privileged)?

1. Yes—discoverable

ii. produced in anticipation of litigation

1. yes – discoverable

iii. substantial need or undue hardship

1. yes – discoverable

iv. mental impressions, conclusions, legal theories of party and counsel

1. no – discoverable

e. Policy reasons for 26b3
i. Cumbersome to produce information about oral statements from memory

ii. Where there is no need for work product because could get information another way, shouldn’t have to turn over

iii. attorney’s work goes beyond the facts that are discoverable because includes ideas of attorney relating to legal theory, strategy

iv. Concern of two adversaries harassing each other

v. impeachment use when reports conflicts…potential for attorney having to take witness stand

vi. Discovery is about finding out the facts, not the synthesis/analysis/ interpretations/strategies of the facts as produced by the attorney

b) when party withholds materials as privileged 26b5, must describe what the materials are in a way that other parties are able to assess the applicability of privilege protection

Protective Orders 26c
c) where justice requires protection of a party or person from annoyance, embarrassment, oppression, undue burden or expense, court where action is pending or, if matter relates to deposition, court in district where deposition is to be taken, can make a protective order that

a. no discovery or disclosure of the matter

b. disclosure/discovery only on specified terms

c. discovery only by a method of discovery other than that used by seeking party

d. certain matters not be inquired into; or scope be limited

e. discovery conducted w/ no one present except persons designated by court

f. deposition be opened only by order of court (after sealed)

g. trade secret, etc. not be revealed, or only revealed in a specified way

h. parties simultaneously file specified documents enclosed in sealed envelopes

Experts 26b4 :
i. Whose opinions may be presented at trial: other party can depose (after a report if report required under 26a2B)

j. Whose opinions are NOT expected to be presented at trial: party can’t discover unless shows exceptional circumstances under which it is impracticable for party to get the facts or opinions by other means.26b4B
i. Thompson v. The Haskell Co. (1994): held that where doctor examined P at the relevant time of the inquiry (10 days after P was fired), it was an exceptional circumstance where the D could not get the same facts or opinions by other means – could not get to the P’s mental state at the time any other way than through that expert testimony.

ii. Chiquita International Ltd. V. M/V Bolero Reefer (1994): Held that where P’s maritime inspector-expert had examined the vessel and loading gear shortly after vessel arrived, there was no exceptional circumstance under which D could depose the inspector to get to his observations; reasoning that D could have had the vessel inspected then, too; but, any discoverable (factual) information conveyed to the inspector did have to be disclosed to D.

k. Payment for use of other side’s expert:

i. Where not expected to be presented, court shall require that party seeking discovery to pay the other party 26b4C a fair portion of the fees and expenses reasonably incurred in obtaining facts and opinions from the expert by the party whose expert it is

ii. In both might be presented/not expected to be presented, party seeking discovery of the expert must pay the expert reasonable fee for time spent in responding to discovery (unless manifest injustice would occur).

When Discovery goes bad. XE "When Discovery goes bad." 
Think Chudasama v. Mazda (1997): P’s wildly broad discovery requests allowed to go unchecked by District Court that would not rule on D’s objections to the discovery requests; 11th Circuit reverses and remands, sending back to a different judge!

1. Where a false certification is made in violation of 26g (complete, correct disclosure/proper, lawful requests), court must impose sanction, which may include order to pay amount of the reasonable expenses incurred because of the violation, including attorney fees. 26g3 (in contrast to Rule 11 where court has discretion to impose sanctions or not)

Motion for order compelling disclosure or discovery. 37a
1. Where party fails to make a disclosure or cooperate in discovery and the discovering party has made a good faith effort to secure the disclosure without court action, the discovering party may move for an order compelling disclosure or discovery 37a 

i. Motion is made in the court where the action is pending, or for nonparty, to the court in the district where the discovery is taken.

ii. Where party fails to make automatic disclosure under 26a, can move to compel disclosure and for sanctions. 37a2A
iii. Where party fails to answer interrogatory or fails to respond to inspection request, or fails to permit inspection, discovering party may move for an order compelling answer, order compelling inspection. 37a2B
1. In deposition, can complete/adjourn the deposition before applying for an order
b) Evasive or incomplete disclosure, answer, response is treated as failure to disclose 37a3
Sanctions 

c) mean court can make case come out the wrong way on the merits

1. where motion to compel is granted or disclosure or requested discovery is provided 37a4A after the motion was filed, court shall impose sanction on nonmovant of expenses incurred in making the motion, inc. atty. fees. (unless no good faith effort was made before motion; or opposing party’s nondisclosure was justified, etc.)

2. where motion to compel is denied 37a4B court may enter protective order; and must require moving party to pay other side’s expenses in opposing the motion (inc. atty. fees) unless court finds making of motion was substantially justified, etc.)

3. where motion is granted in part, denied in part 37a4C may get protective order; expenses can be apportioned among parties.

4. failure to comply with an order 37b
i. if deponent fails to be sworn in or to answer a question, after being directed to do so by court where depo. Taken, can be considered contempt of court 37b1
ii. failure to obey an order to provide or permit discovery ( court can make orders with big impact on out come of lit. including 37b2 A order that matters regarding which order was made be taken as established for purposes of the action; B order refusing to allow disobedient party to support/opposed designated claims or defenses, or prohibiting party from introducing certain matters into evidence; C order striking out pleading/parts of pleading or staying further proceedings until order is obeyed; D order treating as contempt of court the failure to obey an order (except order to submit physical/mental exam.)

1. + pay expenses inc. atty. fees caused by failure
5. failure to disclose; false/misleading disclosure; refusal to admit 37c1
i. party can’t use information it didn’t disclose as evidence; and court may impose other sanctions including expenses (inc. atty fees).; + court can impose sanctions under 37b2A, B, and C + can inform jury of failure to make disclosure

6. failure to admit the genuineness or truth of any document or matter 37c2 ( if discovering party then proves the genuineness, can seek expenses, and court shall make the order requiring expenses unless  (4 factors).

7. failure of party to attend own deposition or serve answers to interrogatories or respond to request for inspection 37d
8. failure to participate in the framing of a discovery plan 37g
+ utopian discovery notes
Settlement XE "Settlement" 
Parties can dismiss by Plaintiff filing a stipulation of dismissal signed by all parties who have appeared in the action.  The dismissal operates as an adjudication on the merits. 41a
(P can also dismiss by filing notice of dismissal before D’s answer or D’s summary judgment motion, whichever is first.)

Settlement offer 

can be made any time 10 or more d. before start of trial by the Defendant; if P accepts within 10 d., either party can file the offer and notice of acceptance, with proof of service, and the clerk shall enter judgment. 68

· if offer isn’t accepted, it’s considered withdrawn and isn’t admissible except in determining costs

Cost shifting: 

· if P doesn’t accept offer and then finally obtains a judgment which is less favorable than the offer was, P must pay his own costs + the D’s costs incurred after the making of the offer
· in certain types of litigation, cost shifting includes attorney fees (civil rights, some public interest) 
· Evans v. Jeff D. (1986): statute grants attorneys fees to prevailing party in civil rights actions; attorney settles case for what he thinks is best possible outcome for class, but part of settlement is a waiver of the attorney fees; Supreme Court holds that waiver of fees should be allowed as it provides for bargaining power in civil rights violations cases.
· where liability has been determined by verdict/order/judgment, but amount or extend remains to be determined, an offer of judgment can be made by the liable party, and is treated as one before trial

confidentiality 

a) often used as a bargaining tool in settlement

a. Kalinauskas v. Wong (1993): Held that where a prior confidential settlement agreement stipulated that the employee Thomas would not discuss any aspect of her employment other than dates/title of employment, current Plaintiff Kalinauskas could depose Thomas to discover facts relevant to K’s case (though could not discover the terms of the confidential settlement agreement).

Vacatur of judgment?

b) scenario: Trial court makes a judgment.  Post-judgment, pending appeal, settlement occurs.  Should vacatur of trial court judgment be allowed?

a. Neary v. University of California (1992) – Yes – where rancher awarded $7 mil. by jury for libel; cross appeals pending when the parties reach a settlement for $3 mil. + dismissal with prejudice; Court allows parties the stipulation of reversal of trial court to be included as agreement.  Ideas:

i. Litigants have born the burden of litigating so they should be able to come to some resolution however they can.

ii. Court is there for the litigants (not litigants are there for the court).

b. U.S. Bancorp Mortgage Co. v. Bonner Mall (1994) – NO – where mortgagee and mortgagor reached a post-judgment settlement and mortgagee sought to have Court of Appeals vacate judgment on the “new value exception” law; held that mootness of earlier judgment was no reason to vacate it:

i. Will encourage delaying of settlements until after judgment is reached

ii. Allows “rolling of dice” to see whether a judgment is favorable

iii. Interferes with the system of precedent setting and with the public’s “ownership” of the law.

iv. Disrespectful of courts, erodes their power in the public eye.

v. Public interest stake in the adjudication involving a new law

c. Can distinguish Neary and US Bancorp in two ways: (1) important legal issue being taken up in US Bancorp (2) parties agree to stipulate vacatur in Neary

Notes on settlement:

Most cases settle.

· sometimes after a lot of the litigation has taken place; litigation often does not serve to produce judgment

Parties know most about what their needs are, what kind of settlement makes sense.

Discovery can drive settlement also:


· ability of one party to outspend the other

· desire to avoid embarrassing discovery

Worst case scenario of settlement: from manipulation in discovery.

Practical reasons that discovery leads to settlement
· in discovery, there is an informal discussion of case with adversary that leads to articulation of theory of case, what is valuable and important to parties

· discovery brings adversaries together physically – makes sense to try to have productive discussions

Judges sometimes play active role in settlement

· pleased when cases settle b/c of their heavy docket loads, can help to finish the job of settling

· can act as trusted mediator

· but, might not have a very comprehensive understanding of the case, does require use of judicial resource (avoidance of which is good support for settlement), focus on getting to settlement might impair getting to fair settlement?; if mediation toward settlement doesn’t succeed, judge is then biased in some way

· if judge is going to sit on bench trial, it would be inappropriate for same judge to engage in settlement discussions

· sometimes, judge will refer case to magistrate

· addresses individual tainting/coercive power concerns

· still judge can be exerting pressure to settle

Look at settlement as zero-sum or cooperative – not a really good framework, because settlements typically involve elements of both.

Settlement negotiation is negotiation of a contract

Not just about terms, but about procedural forms

- consent decree with power of legal order?

If issues resurface with challenge to compliance with settlement:

- If no part of settlement terms pertains to federal court, can’t be enforced by federal court.

- Terms of dismissal can include terms of enforcement.  Court in signing off on dismissal order agrees to hold on to jurisdiction.  Case stays alive for purpose of settlement.  Only certain judge can agree to have by terms is the one already involved in the litigation.

Consent decree is a court-endorsed dismissal (and is the most powerful version of dismissal).  If there is a violation of consent decree, party can be held in contempt.

Generally courts do not assess the merits of the settlement.

· Exceptions to this rule: class-action suit, lit. involving minors..

· Why is the court required to assess merits in these instances?

· In class action, many individuals bring complaint, concern is that that representatives are not really representing interests of every individual in the action.  Not comfortable binding the others who are not individually agreeing to the settlement.

Preliminary monetary relief XE "Preliminary monetary relief"  64 

· go by what the state law where district court is says

· Fuentes v. Shevin (1972) Supreme Court struck down as unconstitutional (14th Amendment due process) Florida and Pennsylvania laws allowing for replevin of personal property (stove and phonograph) where statute allowed for the clerk to issue the writ of replevin to seize personal property and for the execution of the writ by the sheriff – with no pre-seizure hearing.

Preliminary injunctive relief XE "Preliminary injunctive relief"  65 
a) preliminary injunction is not issued without notice to the adverse party 65a exception is a 
b) temporary restraining order 65b – can be granted w/o notice if

i. immediate and irreparable injury, loss or damage will result to applicant before adverse party can be heard, and

ii. applicant’s atty certifies to court in writing the efforts, if any, made to give notice and the reasons supporting the claim that notice shouldn’t be required

b. where TRO granted w/o notice, motion for a preliminary injunction must be set down at earliest possible time and party shall proceed with application for a preliminary injunction (if not court dissolves TRO)

c. TRO expires after 10 days unless within that time court extends for good cause or party restrained consents to extension

c) Order granting injunction/restraining shall set forth reasons for issuance, describe the act or acts sought to be restrained, binds only the parties to the action. 65d
1. William Inglis & Sons Baking Co. v. ITT Continental Baking Co (1976): Ninth Circuit court of appeals suggested an alternative (less stringent) test for determining whether preliminary injunction should be granted.  The district court’s test was 

(1) irreparable harm?; (2) likely to prevail? (3) balance of harms – harm to Plaintiff of denying > harm of Defendant granting? (4) is in the public interest?.  

9th Circuit suggests “sufficiently serious test”: If harm that may occur to the Plaintiff is sufficiently serious, it is only necessary that there be a fair chance of success on the merits.

a. Courts are supposed to use both tests (?)

d) court can order the consolidation of the action on merits to be advanced and consolidated with the application for a preliminary injunction

e) Party must pay a security 65c in applying for restraining order/injunction to secure costs and damages that may be sustained by party who is wrongfully restrained. (ex. in Fuentes v. Shevin)

Summary Judgment XE "Summary Judgment"  56

· motion to show that there is no genuine issue as to any material fact and that moving party is entitled to a judgment as a matter of law (unlike 12(b)(6), looks at the proof) 56c basically, need affirmative proof of what is in discovery record, have to point to the evidence in the discovery record (but don’t have to have an affidavit)

· Notion of summary judgment is to screen out cases that don’t need a jury, but does case does need weighing of evidence and case is going to judge? 

· Where summary judgment is denied, illuminates for parties what the real issues are.  Summary judgment is quicker than trial even where weighs evidence, would save costs of later trial.

· timing 56a: 

· Plaintiff can file sj motion beginning 20 d. after filing of complaint

· Defendant can file sj motion any time

· Both can move with or without supporting affidavits for sj as to all or any part of case.

Form of affidavits 56e
· Made on personal knowledge
· Set forth such facts as would be admissible evidence in trial
· Show affirmatively that affiant is competent to testify to the matters stated
· Quantity of evidence doesn’t matter – anything on the other side that is admissible and directly deals with material fact is sufficient to show genuine issue of fact.

* adverse party may not rest upon the mere allegations or denials of the adverse party’s pleading, but the adverse party’s response must set forth specific facts showing that there is a genuine issue for trial

· if successful ( judgment rendered on all or part of it 

· ex of partial: sj on issue of liability when there is a genuine issue as to the amount of damages ( interlocutory s.j.

· where granting of motion only partially adjudicates the case, judge shall set out facts that appear uncontroversial, deem them established, and direct the trial thereafter accordingly 56d
· Court can opt to delay ruling on motion or order a continuance where party opposing the motion can’t produce facts essential to justify opposition for a good reason 56f
· Where affidavit made in bad faith ( party pays costs which the bad affidavit caused 56g
- Celotex Corp. v. Catrett (1986) revolutionized summary judgment: (case involving exposure of deceased husband to asbestos) Supreme Court held that it is sufficient for Defendant moving for summary judgment to discharge the burden by showing that there is an absence of evidence to support the Plaintiff’s case; D did not have to affirmatively show that there was no genuine issue of material fact.

- before Celotex, it was Adickes standard:  on summary judgment, moving party has summary judgment burden even if doesn’t have trial burden; Sup Crt. in Celotex claims to follow Adickes = an example of how ambitious lawyers change the law even when language of rule the same

- issue in SJ: did the burdened party meet burden of production?

Juries XE "Juries" 
Right to a jury?

Right protected by the Seventh Amendment
The Historical Test: whether a given claim lay within the jurisdiction of the common law courts in 1791; ( If so, the parties have the right to a jury (If not, a court of equity would have heard claim, no right to a jury)

Chauffeurs, Teamsters & Helpers, Local No. 391 v. Terry (1990) Where there was no match of the action and one in 1791, Court used two prong approach with 1) finding most analogous action in 1791 to the current claim and 2) looking at whether the relief sought would have been equitable/legal in 1791 (emphasized that 2nd consideration of kind of relief sought, is the more important, overriding concern).

> On first prong, court said the action had two parts, one each resembling legal and equitable claims; on second prong, court said monetary = legal relief.  ( were entitled to jury.

Other points of view in that Court:

· Brennan, concurring: where the decision turns on nature of remedy, let’s say we’ll just go by remedy – simplify!

· Stevens, concurring: court exaggerates importance of finding an analogue for modern claims; disagrees with the analogue Court chose

· Kennedy, dissenting: where the analogue suggests equitable claim, no need for further inquiry, should’ve stopped there = no jury trial.

· Equity includes fraud claims, procedural mechanisms like multiparty actions, remedies like injunctive relief.

· Where there are overlapping issues, (Beacon case): Seventh Amendment says right to jury, but there’s no parallel right to judge ( jury portion must occur first b/c first decisions will bind judge’s decisions.

Jury trial right 38

· right is preserved inviolate for all parties under the 7th Amendment 38a

· party can demand jury trial by serving upon other parties the demand, by including it in a pleading or by putting it in writing any time not later than 10 d. after service of last pleading regarding the matter 38b
· if party doesn’t specify which issues it wants tried by jury, it’s assumed that it wants all tried by jury; if party does specify only some issues it wants tried by jury, other parties can, within 10 d. of service of original demand, serve demand that other issues of fact also go before jury 38c
· failure to serve and file a demand constitutes a waiver by the party of trial by jury; demand for jury trial cannot be withdrawn without the consent of the parties 38d
· excludes admiralty/maritime claims
Trial by jury or by the Court? 39

· where jury trial has been demanded, trial shall be by jury except where parties consent for it not to be or where court finds that there is no right to the jury trial 39a
· even if party fails to demand a jury in an action where it could’ve done so, court can order trial by jury on any/all issues 39b
· in actions NOT triable by jury, court can try an issue with an advisory jury or can order a trial with a jury whose verdict has the same effect as if trial by jury had been a right (not an option where action is against US and statute of US provides for trial w/o jury). 39c
The Jury Process

Selection of Jurors 47
(a) court can decide to examine potential jurors or to allow parties/attys to do so

(b) peremptory challenges – as allowed by 28 USC § 1870

(c) excuse – court can excuse juror from service during trial/deliberation for good cause

+ (not in 47) happens in two stages: selection of pool and then exclusion process.

Voir dire exclusion process can include questions to whole pool, to individual jurors; in federal system, it’s generally judge-driven questions; in some state systems, heavily driven by the lawyers.

After voir dire, judge exercises for cause exclusion.

Peremptory challenges, ability to strike juror for any reason or no reason at all; get 3 each in federal context.

Number of Jurors – Participation in Verdict 48
Jury should be not less than 6, not more than 12 people.

All jurors should participate in verdict unless excused pursuant to 47(c)

Unless otherwise stipulated by parties, verdict should be unanimous and no verdict will be taken from jury reduced to fewer than 6 members.

Declaration of Policy w/r/t jury selection 28 USC § 1861
- juries will be selected at random from cross section of community in district where court convenes

- all citizens shall have opportunity to be considered for jury service and shall be obliged to serve when summoned for that purpose

 Discrimination (of pool) prohibited 28 USC § 1862
No citizen shall be excluded from serving on jury in district courts of the US/Court of Int’l Trade on basis of race, color, religion, sex, national origin, or economic status

Peremptory Challenges 28 USC § 1870
in civil cases, each party gets 3 peremptory challenges; where there are several Defendants or Plaintiffs, court may allow additional peremptory challenges and allow them to be exercised jointly or separately

Challenges for cause or favor shall be determined by the judge.

· Edmonson v. Leesville Concrete Co. (1991) Supreme Court found that use of peremptories to exclude jurors on the basis of race did amount to a Constitutional violation because the jury body/jury selection process is a state action in that the jury is a governmental body; held that a private litigant cannot use peremptory challenges to exclude jurors on basis of race in civil trials (and litigant can assert the 3rd party juror’s rights on his behalf b/c juror unlikely to be able to do so himself).

· J.E.B v Alabama (1994) Supreme Court extended principle of Edmonson to include peremptory strikes based on gender; fifth vote in 5-4 decision was O’Connor, who limited her concurrence to situation in which the state is a litigant.

Trial XE "Trial"  

Special verdicts and interrogatories– 49
· court can submit to jury written questions of categorical or brief answer (where it omits some issue in doing this, parties waive right to trial by jury of omitted issue)

· can give jury interrogatories, ask them to both write answers to interoggs. and to render a verdict; then looks at consistency of answers internally, answers/verdict

Instructions to Jury: objections 51

· party can file written requests to have court instruct jury on the law in a certain way

· party that doesn’t object to the court’s instructions to jury can’t later assign as error the giving/failure to give an instruction to jury

Burdens:

1. pleading (Gomez) is the least important because it’s usually correctable, judge will usually allow amendment; same thing in Defendant’s answer, generally. (persuasion and production mistakes are fatal, though)

2. persuasion is showing preponderance of evidence supports the claim
-  comes into play where jury can’t find preponderance either for P or D, it must find against the party with burden of persuasion (usually P)

- Buss resists Y’s characterization that Burden of persuasion isn’t that important: jurors aren’t necessarily performing a very mathematical balancing; just need a confused jury to get no preponderance

- Clear that heavier burden (criminal context) is important

3. production – requires party to produce sufficient evidence such that a rational trier of fact could find it its favor (justifies case going to jury)
· usually held by same party as one that has the burden of persuasion.

· Where the burden of production is not met, justifies taking away from the jury via SJ or JML – since there is not sufficient evidence for a trier of fact to find in that party’s favor.

Burden of persuasion = defines the extent to which the trier of fact must be convinced of some proposition in order to render a verdict for the party who bears it = preponderance of evidence, more probably than not.  This governs the jury’s decision.

Reid v. San Pedro, Los Angeles & Salt Lake Railroad (1911) There’s a burden on plaintiff to show that it’s more likely than not (to show liability by a preponderance of evidence) that the cow went through the fence hole, not the open gate.  Without any evidence other than that the cow was so close to the open gate, there’s no way a reasonable jury could find this burden had been met; the evidence pointed equally in opposite directions (liability and non-liability of Defendant) = no preponderance.

Burden of Production = requires a party to produce, to find and present evidence, come forward with evidence from which a rational trier of fact could conclude some proposition of material fact.  This is a question for the judge to determine whether the question goes before a jury at all.

Standard: Could a rational trier of fact find for D/P?

Judgment as a matter of law (JML) 50: 

Where there is no legally sufficient evidentiary basis for a reasonable jury to find for the party on an issue (no rational jury could find for party on an issue), court can determine the issue against that party and may grant a motion for JML (takes case away from the jury!) 

>>>Asks: Has the Plaintiff met the burden of production: is there enough evidence such that a rational jury could find for the Plaintiff?

Different Standards of what evidence to consider when asking is there enough: 

1. favorable evidence (only look at what the Plaintiff has presented – in Chamberlain, just Bainbridge’s testimony) of the nonmovant from the nonmovant

2. qualified favorable evidence: favorable evidence + uncontradicted, unimpeached (and disinterested) evidence including Defendant’s evidence 

a. seems to be the rule favored by federal courts.

b. Has power b/c accounts for what the examination of evidence is about in this context

3. all evidence standard: judge does some resolution of contradiction in evidence; judge looks at all the evidence

- timing of motion 50a: before the case is submitted to jury (so, D can move at close of P’s evidentiary case, or at close of all evidence; P can move at close of all evidence); first sentence of 50b (JNOV) suggests that the motion has to be at the close of all evidence in order for a JNOV motion to brought.

Directed verdict

a) if court grants motion for JML at the point of submission (before jury gets the case), it issues a directed verdict

b) Courts shy away from directed verdict for good reason: Courts prefer not to interfere with juries, so best is to let the case go to the jury first, then rule on jmol.  This is preferred since (a) reversal of a directed verdict = whole new trial, but reversal of a jml = reinstate verdict; (b) if we have faith in juries, there’s a good chance they’ll get it right
> Pennsylvania Railroad v. Chamberlain (1933): (brakeman in RR yard; falls off and is killed (crash?); only witness for P doesn’t say much) Where no substantial support in the evidence for P’s claim means a verdict in his favor would rest upon only speculation and conjecture (burden of production hasn’t been met), trial court was correct in issuing directed verdict for the Defendant).

+ courts don’t consider witness credibility in directing JML

JNOV

b) if court does not grant motion for JML at time of submission, 50b it is considered to have submitted case to jury, subject to court’s later deciding the legal questions raised by the motion

***party must have moved for directed verdict before case went to jury in order to move for JNOV after jury has rendered its verdict (rationale: motion before jury goes out will alert the court and opposing party to the defects in the party’s case, while there is still time to cure the defect in the case; prevents party from “sandbagging” opponent by raising defects after it is too late to cure them)

- timing: movant can renew its request for JML by filing motion no later than 10 d. after entry of judgment (+ can request alternatively a new trial)

c) Court ruling on renewed motion for JML: can allow judgment to stand; order new trial; or direct entry of JML = judgment notwithstanding verdict (JNOV)

- if no verdict was returned, can order new trial or direct JML

New trial 59– case goes to a new jury

Standard: verdict is supportable, but against the clear weight of evidence
> Where there is some amount of evidence that some reasonable jury could find either way, but weight of evidence favors one side, judge can order new trial by a new jury; two instances when courts have traditionally granted new trials: 

1.  Procedural errors
· evidence admitted or excluded where shouldn’t have been 

· juror behavior

· > standard of review is de novo (b/c it’s issues of law)

2.  Verdict itself reflects a problem – the result is wrong

· doesn’t make sense 

· is against the great weight of the evidence

· > standard of review has moved from unreviewable to abuse of discretion

c) judge can consider credibility of witnesses (unlike JML)

d) when court grants JNOV, also rules on any motion for new trial 50c
- granting of motion for new trial does not affect finality of judgment under JNOV, just means that if the JNOV is reversed on appeal, the availability of a new trial is preserved

- if JML is first denied and then reversed on appeal, other party can move for new trial

e) timing of motion: within 10 d. after entry of judgment 59b; when based on affidavits 59c

f) court can order on own initiative or for a reason not stated in a motion 59d


g) not immediately appealable b/c no final decision

· > Lind v. Schenley Industries (1960): Third circuit holds that trial court abused its discretion in granting a motion for jnov/in alternate, new trial, on the grounds that the jury’s verdict was contrary to weight of evidence b/c there’s nothing to say that the jury did not carry out its function properly and in accord with the law.  ( when a judge grants a new trial because the jury verdict is against the weight of the evidence, he must do so gingerly b/c is usurping the prime function of the jury as fact-finder (where grants a new trial b/c of some problem in procedure of trial, doesn’t have to be nearly as careful b/c there’s no such usurpation, the case will go back to a jury)

Differences: JML says there is NO WAY rational jury could find a verdict; new trial gets into credibility assessments, weighing of evidence, looks to see if verdict against weight of evidence.

- but there is some ‘weighing’-like part of JML evaluation

Appeal XE "Appeal" 
(background: most judgments are affirmed; many restrictions on who can appeal, when)

Who is eligible to appeal

· adversity
· When party wins on one claim but loses on another, have to look at the relief sought

· If the relief sought is same for both claim won on and other claim, no appeal will lie

· If the rejected claim would have entitled party to more or different relief, then appeal lies

· Aetna Casualty & Surety Co. v. Cunningham: Where Aetna made two claims, fraud and liability under indemnity agreement, and asked for one amount in damages, it won on the 2nd claim (indemnity) and was awarded the damages; court found that Aetna could appeal, though, because a judgment in its favor on the fraud claim would survive a bankruptcy. ( Possibility of a different type of judgment affecting whether or not relief will be had is enough for appeal.

· who raised the issue below: waiver (applies also to cross-appeals)

· party must present to the trial court the contentions on which it wants rulings.

· Failure to do so results in waiver of the contention (i.e., cannot bring it up in an appeal later on)

· Does not include things already in the record or reasoning of the lower court: Massachusetts Mutual Life Insurance Co. v. Ludwig: Holding that the insurance company that won in district court did not have to cross-appeal in order to make arguments in the appeal based on the record and the lower court’s reasoning.

· exceptions, sometimes:

· where there has been a change in the law, or a wide reaching decision > Carson Products Co. v. Califano: Where the timing of Zotos  decision (finding that FDA process of evaluating trade secret status violated due process) was in between judgment against Carson and Carson’s appeal, Carson should be able to bring up the new claim on appeal.

· “plain error” rule: where some error seriously affects the fairness, integrity or reputation of judicial proceedings (appellate courts assume some degree of responsibility for assuring the correctness of the outcome, not just the fairness to the parties)

· jurisdictional questions (one issue that court is required to raise on its own is subject matter jurisdiction, and that can happen at appeals court by either parties or court)

· issues entangled w/ other issues
· who was not deterred by the system

· some states have discouraged (frivolous) appeals by requiring money be put down by appellant:

· Lindsey v. Normet: US Sup Crt invalidated statute that required tenants appealing an eviction to post a bond twice as much as the rent expected to accrue during the appeal

· Bankers Life & Casualty Co. v. Crenshaw: Court did not invalidate Mississippi statute that imposed 15% penalty on  an unsuccessful appeal challenge

· MLB v. SLJ: Court did say that state couldn’t withhold an appeal from appellant who could not afford the filing and transcript fees in a matter of retaining parental rights

· other sanction for meritless appeals is the summary affirmance or unpublished decision: deny right to oral argument, make decision on briefs and record alone, and enter a one-word order or short unpublished opinion

When an appeal can be made

· Final Judgment Rule: 28 USC § 1291: appeals lie only from final decisions of the district courts; a final decision “is one which ends the litigation on the merits and leaves nothing for the court to do but execute the judgment” Catlin v. US

· Both defines moment when appeal is proper and grants jurisdiction for appellate courts to hear the appeal.

- in support of final judgment rule,

· Piecemeal appeals would be less efficient, is intrusive into trial court’s flow of getting the whole picture at trial

· If no final judgment rule, would allow for a sort of micromanagement by appellate court

· Want to control resources of appellate courts

· BUT, what about when have a motion to dismiss and trial court makes an error and denies motion of dismiss when clearly shouldn’t? ( have to go through whole trial and get final judgment before can make an appeal

· But we find that courts are usually affirmed on appeal

· Trial judge may deny motion to dismiss because there needs to be development of evidence

Four Exceptions/Qualifications to Final Judgment Rule

· Interlocutory decisions § 1292

1. Where an injunction is granted or denied § 1292a  (not discretionary)
2. Where the district court judge certifies that there is a controlling question of law § 1292b and that (discretionary)

a. there is substantial ground for difference of opinion on the question

b. an immediate appeal from order may materially advance the ultimate termination of the litigation

c. requirements: party makes an appeal on the order within 10 d. and Court of Appeals agrees to take the case

· Final decisions
3. Judgment upon multiple claims/involving multiple parties 54b (discretionary at DC; not at app crt).
Where court directs entry of final judgment as to one or more but fewer than all of the claims or parties, only on express determination that there is no just reason for delay and upon an express direction for then entry of judgment.

· Liberty Mutual Insurance Co. v. Wetzel (1976): Where P made a claim of liability under Title VII and asked for several types of relief; district court granted summary judgment on the liability question, and then asked the P what it thinks injunctive relief should look like; DC said it would delay ruling on relief and used 54b language to say that its judgment on liability was a final judgment; D appealed to 3rd Circuit, which affirmed on the liability question; Supreme Court took case (on merits!), but said it had to look at appellate jurisdiction:  Found that 54b didn’t work b/c it only applies to multiple claims; here there is just one claim, and no final judgment.

· If District Court had granted injunctive relief but hadn’t ruled on P’s other requests for relief, the interlocutory order would have been appealable under § 1292(a)(1)

· § 1292(b) could have been a good fit 

4. Collateral Order Doctrine (court-made law) treats the orders as final and separate from case on the merits (not discretionary but some flexibility in application); 4 requirements
1. conclusively determines the collateral rights

2. an important question

3. decision is separate from merits

4. effectively unreviewable later on

a. main use is in denial of in forma pauperis status

b. Lauro Lines s.r.l. v. Chasser ( 1989): Sup Crt. held that the forum-selection clause question was not effectively unreviewable later on ( did not satisfy requirements of collateral order doctrine.

- sort-of exception: Writ of Mandamus: in a separate original proceeding, Court of Appeals that issues the writ orders a public official (the. lower judge) to perform an act required by law

- often available where judge has denied a jury trial, but used sparingly

The standards of review on appeal

1.  De novo is the most straightforward: Court of Appeals starts fresh and asks what is the right answer? how do we apply the law? (but uses trial court’s evidentiary record); notion that there is a right/wrong answer when court applies this standard

· judgment as a matter of law

· summary judgment

2.  Abuse of discretion: trial court has discretion in its decision making. Appellate court asks if trial court’s decision is within discretion.

· Review of discretionary standards – e.g. new trial

· an encouraging standard, gives some deference to trial court

· appellate courts more likely to find abuse of discretion where there has been a denial of motion (opposite of new trial, where usurping jury function, going to be more aggressive in review of discretion where the court has granted a new trial)

3. Clearly erroneous, 52a, Review of whether fact finding process was done correctly: judges fact-find even where there is a jury (challenge to peremptory; determination whether inquiry is reasonable under rule 11).

(fact-finding of judges can be of all facts in case (where no jury), or a smaller subset of the facts)

· Anderson v. Bessemer City (1985): Supreme Court held that where the Court of Appeals looked at the factual determinations of the trial court and found that there were other possible readings of the facts, it stepped outside of the clearly erroneous standard of review and became factfinder itself in substituting its own judgment (= improperly conducted de novo weighing of evidence).

· Reasons for deferring to the original factfinder include that trial judge does it so often that he becomes an expert at it; would be burdensome to rehash trial at appeals level; trial on the merits should be the main event

+ Harmless error 61 is not grounds for granting new trial, setting aside verdict, etc. unless court finds there is harm, i.e., that the error is likely to have changed the verdict.

Outside traditional civ pro: Alternative Dispute Resolution XE "Outside traditional civ pro\: Alternative Dispute Resolution" 
The law encourages judges to employ alternative dispute resolution (Rule 16 and the Alternative Dispute Resolution Act of 1998).  Wants courts to use alternatives to adjudication and manage litigation effectively.

· early neutral evaluation – neutral party assesses each party’s strengths and weaknesses and informs them of what is realistic

· nonbinding arbitration – as condition of going to trial, parties required to present cases to arbitrator, who issues a (nonbinding) decision

· summary jury trial (see above)

Mediation

Third party mediator seeks to get parties to reach an agreement (doesn’t rule on the rights and wrongs of dispute or tell parties what to do).

- brings in a neutral party: helpful in giving the parties a reality check

- mediation often used successfully in labor disputes, and more recently in racial discrimination

- mediation is usually chosen by parties, once a dispute arises

*if mediation is unsuccessful, parties still have court available for adjudication

- Grillo suggests mediators do step out of neutral role

Arbitration

Unlike mediator, arbitrator decides dispute and issues an oral or written decision after hearing from both sides = a sort of private, nonjudicial adjudication
Characteristics of arbitration:

1. parties can design their own procedure (ex. in Ferguson case)

2. parties can control the applicable substantive law (ex: instead of referring to ordinary rules of contract, refer to the traditions that have developed around the parties’ particular relationship)

3. can be faster, cheaper and more private than ordinary ajud.

4. parties can arrange to have only experienced and known arbitrators decide their disputes

5. arbitrator can decide the dispute “more softly” – with less attn to the black letter law and more to what seems right in his own sense of law and equity

· parties opt in to arbitration before a dispute arises

· Ferguson v. Writers Guild of America, West (1991): Holding that is Plaintiff is not entitled to have the appellate court review the arbitration committees’ procedures because the policy review board has already considered them and because Plaintiff has made no showing that he presented his concerns of procedural defect to the policy review board (the familiar principle of exhaustion of administrative remedies)

> Limits of Arbitration 

- lose ability to go to court
- disputes where arbitration would be unenforceable (divorce, matters of public concern)

- since arbitrators make decisions on who has better case, it’s not easy to appeal the award

- when a litigant wants something that arbitration won’t get him (authoritative, public declaration of law; a jury trial; or the advantages of formal discovery processes).

- Growing tendency of arbitration to be more “legal” (formalized and slow = might as well litigate)

Arguments against alternative dispute resolution:

1. instrumental: 

a. the courts function in producing rules and precedents; to resolve alternatively deprives courts of opportunity to influence

b. when parties are intent on settlement, they may do so at the expense of third parties

2. intrinsic 

a. adjudication operates as an elaboration of public values, is part of the political action experience of human life

b. + possible that alternatives to litigation disadvantage certain groups (women in divorce mediation?)

i. = the Grillo critique

1. mediator requiring to go away from the past, from emotions is more harmful to women

2. relational point that women engage mediation in a way

3. formal protections don’t always work well

4. idea that mediation asks both parties to try to reach agreement, people who are more focused on relationships and collaboration (more likely in women) are more likely to go along and to give up more

5. concern that mediators force agreement to a mediation

Comparison with the German system of civil procedure
I. Pleading – includes proof and lines of proof; evidence up front to screen (US leaves wide open)

II. Timing/segmentation- no distinction btwn trial and discovery; more efficient (get to crux), speed, eye on final decision.....judges decide both how much and what relevant. Concentrated power (judge bias, ineptitude).  No room for jury

III. Witnesses- not tampered with (but not relaxed either);

IV. Discovery- narrow on issue at a time; one time through; burden on judge (bias, ineptitude) , no fishing

V. Record- short summary (bias in the summary?)

VI. Experts- court appointed (requires involvement in discovery – or counsel request.  Not advasrial)

VII. App Review – de novo entire case, requires elaborate articulation of trial ct

The German Advantage in Civil Procedure – Langbein

	
	Germany
	US

	Tone of the litigation
	Business meeting like: serious
	High stakes contest: tense.

	Stages of litigation
	No pretrial/trial separation

No fixed sequence constraints; judge ranges over whole of case constantly looking for the sticking point which will decide it; for example, judge may consider an affirmative defense before hearing the P’s case
	Pretrial separated from Trial

“Traffic rules” of order in which P’s case and D’s case are presented.

	Pleading
	Contains same as US + proposed means of proof of factual contentions
	Just key facts, legal theory, and relief sought

	Work of fact-gathering
	Done by judge

Follows what are believed to be potentially fruitful inquiries
	Done by the adversarial litigants

Generally, a leave no stone unturned approach (wasteful?)

	Discovery
	scope of discovery is anti-fishing and much stronger protection of what is privileged (e.g., business, familial privilege)

Can be episodic; where case takes unexpected turn, disadvantaged litigant will get chance to develop response
	Done before trial, have to investigate everything that might come up in case then

	Witness selection/preparation
	Lawyers nominate witnesses, but don’t have contact with them out of court
	Partisan, lots of preparation ahead of time (coaching?)

	Interrogation of witnesses
	Done by judge, counsel may pose additional questions; witness testimony not recorded verbatim but summarized by judge for dossier 
	Parties do best to cast witness testimony as favorable to them; includes theatrics in court; system of examination and cross-examination works against reliability of testimony?

	Judge as mediator
	Judge sometimes indicates professional views to litigants (e.g., when a case is weak, might advise to abandon or settle)
	No mediator role in normal proceedings

	Expert witnesses
	Called “judge’s aides” – objective experts

Judge can decide to seek on own or on a party’s motion

Judge-appointed, often from list of official licensing body or from experts used before by judge

(where judge has to use an expert he hasn’t used before, considers the parties’ wishes)

Judge briefs expert on facts, gives expert questions

Expert produces written report, which gets circulated to the parties

· where party disagrees with an expert’s report, can encourage court to seek another expert report

· party can engage own expert – court will discount this expert’s views, but might encourage court to engage an Oberexperte
	Partisan, opposing experts serve to baffle with conflicting stories (systematic incentive to distort expertise leads to distrust and devaluation of expertise) 

	Bad lawyering
	Harmful effect checked by active role of judge
	Can be nastily decisive, causing “wrong” outcome

	Appellate review
	First court makes written findings of fact (get thorough judgment); appeals court does de novo review; can rehear witnesses; main task is reconsidering the record, judgment from below
	First court often has general verdict (no reasoning provided); review just for legal error

	
	
	

	
	
	


Protection of private/sensitive information w/r/t personal and professional privacy.

· personal privacy 

· innocent 3rd parties (women in Jones case – Court imposes a certain amt. of screening, including screens from publicity; but really not much protection if there is a good faith showing; women have to answer q’s under oath)

· the women are not alleged co-wrongdoers, but more closely are other victims?  How do we justify allowing the women to be deposed?

· Can assume that some women have something to say relevant to Jones suit

· ( if the women have information that has bearing on Jones case, should be able to use it?

· Judge Wright points to broadness of scope in general, that the depositions might lead to admissible evidence is enough

· A judge can impose restrictions on how the contents of depositions are shared with public

Concerns in personal privacy questions, what should the judge take into account when deciding whether to allow deposition of third party?

1. relevance to the case

· Centrality?  (How important is the issue being explored in privacy-endangering way to the case?)

· Is there other proof to get at issue?

· Sometimes relevance could just be for impeachment purposes ( goes to credibility

2. [should we ask?:] how important is the case itself? 

3. consequence of allowing deposition to the individuals deposed – harm to them?

NOT Waived if not presented in first response (12 (h)(2,3))





Waived if not presented in first response (12(g),(h)(1))
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