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Jurisdiction

PERSONAL JURISDICTION
In rem jd where want to decide ownership of property and can’t get in personam jd over D claiming title;

Quasi in rem jd where want to use property as a way of satisfying another claim (as Mitchell attempts to do in Pennoyer); Judgment is limited to amount of property that turns out to be available

Epstein: default rules where no agreement in K; if do get explicit Ks, should be receptive to their adaptation (Except where looks coercive)

Available where D:

· Is found (transitory jurisdiction) (Pennoyer, Burnham)
· Has minimum contacts

· Is domiciled (Milliken v. Meyer, SCOTUS, 1940)
· Is incorporated
· Has solicited P’s business (McGee v. International Life Insurance Co. (insured in CA died, company in TX)
Only have JD at federal level where you have it at the state level (Rule 4(k)(1)(A)); in other words, federal court sitting in California has same jurisdictional reach as a state court in CA does.
To avoid problems, use forum selection clause.

Int’l Shoe and Shaffer strike down Pennoyer, ‘both ways:’

· IS: can get JD where the transaction took place
· Shaffer: just b/c there is some property in DE, does not make it an appropriate JD where the transactions are done somewhere else

Cognovit clauses p. 173;

· surrender the right to confess judgment against you – then borrower has to start a new lawsuit to recover the $$.  Clauses used b/c usually when money not repaid there is no defense.

· Would be malpractice for attorney not to use a cognovit clause where could

Pennoyer v. Neff (SCOTUS, 1877)
Where person is not a resident, does not appear in court, is not found in the state and whose property in question has not been attached, he is not subject to the jurisdiction of that state court.

· Get in personam jd wherever you can find the D -- “transient jurisdiction” (and then can sue for any claim).
· attached = seized by the court

· judgment below void b/c no personal service of process on Neff (/no appearance by N at court), and his land was not attached
· (personal service not needed for in rem jd – publication notice sufficient)

Full Faith and Credit clause applies only where the court rendering judgment had jd.

14th Amendment DP concern – suit to determine liability of D has to be court with jd over D

Related ideas:

Collateral attack – allow default to be entered and then when enforcement proceeding is brought, make a jurisdictional challenge to the judgment; (risky though b/c only jurisdiction is open to collateral attack; can’t raise any other defense on the merits)

Making/waiving of the personal jd challenge:

- Include in pre-answer motion as a defense (12b2); or include in defense in answer (then must also move to dismiss); 
- 12(h) – if don’t bring objection to jd by pre-answer motion or in answer, or if Rule 12 motion is made raising other issues but not raising the jd issue, the defense is waived (want any jd objection to be addressed first b/c if it turns out that there is no jd, then no reason to waste time on the rest)

Engaging in any litigation activity/making an appearance before a personal jurisdiction challenge might result in waiver.  (ex. filing a counterclaim before answer or 12b motion sometimes held to be a waiver).

· in some states can make a special appearance to object to jd with the action of objecting itself forming the basis for jd.

Harris v. Balk (SCOTUS, 1905)

During quasi in rem heyday - Upheld the judgment saying Harris should pay money he owed Balk to Epstein instead; state could acquire jd over persons (here, over Balk) whenever their debtors (here, Harris) were present in that state by “attaching” the debts ( creditors liable to extent owed them in any state in which their debtors were found.
Hess v. Pawloski (SCOTUS, 1927)
Court sustained jd over nonresident D who was involved in accident on Mass. highways; Mass. statute provided for jd based on implied consent theory – by accepting rights and privileges of driving on state highways, agrees to jd if any accident on those highways.
(E: w/ such statutes, worry about sovereign-monopolist extracting; no sign here where parties would probably agree to same and there is no disadvantage to the out of stater)

International Shoe Co. v. Washington (SCOTUS, 1945)
Held that State of Washington had jurisdiction over out-of-state corporation which maintained continuous and systematic activities, operations establishing sufficient minimum contacts with the state of forum to make it reasonable and just according to our traditional conception of fair play and substantial justice to allow state to enforce.

E: Stripping away the “fair play” stuff, ISC opinion says that to extent the out of state company does business within the state, and has minimum contacts with the state, the state can impose taxes and can sue right there in the state.

· Have minimum contacts with forum state( can sue for transaction-related claims only – (except, probably,  if contacts so extensive as to create general jd, then can sue for any claim (ex. GM could be sued in Michigan even if tort or contract occurred in Idaho or Germany) – but SCOTUS hasn’t said this is a sure thing)
· D could have sufficient contacts with a state even though did not act w/I the state – ex. if knows actions outside state will cause harmful effects within the state
Hanson v. Denckla (SCOTUS, 1958)

A jd’l issue b/c of difference in law to be applied: Mrs. Donner established trust in DE and some years later moved to FL where she died.  If FL has JD over trustee, one daughter gets all; if not three daughters share equally; no minimum contacts between forum state and trustee ( no jd.
· E: D did not purposely avail itself of any privilege in FL (we worry about strategic behavior of party claiming a new JD – a moral hazard that would move just to get a forum with more favorable laws)

Shaffer v. Heitner (SCOTUS, 1977)
· [background] – it’s a derivative suit:

· corporation is an entity created in law, a nexus of contracts between many some taking passive roles (shareholders) and those taking active roles (directors); generally, directors are given stock to incentivize them to get company to do well;

· suing in name of corporation when corporation has taken assets and given them away or sold them foolishly; argue by individuals on behalf of corporation to get return of assets

· once asset back to corporation, pay the lawyers and stockholder who brought suit

Non-Delaware P sues non-DE D’s who are officers of DE corporation, tries to get to stock (place of ownership of stock is DE).
Since assertion of JD over property boils down to assertion of JD over owner of property ( assertions of state court JD in both cases, including quasi in rem, must be evaluated according to standards set forth in International Shoe.

Applying International Shoe, no minimum contacts between Ds (individuals) and Delaware ( no JD there.
· Powell concurrence: Would reserve judgment on whether ownership of some forms of property – like real property – does not in itself provide contacts necessary to subject D to JD within State, to the extent of the value of the property

· Brennan concurrence/dissent: DE has strong interests in being a forum for adjudication of suits brought against its corps (see brief)
Carolina Power & Light Co. v. Uranex  (ND Cal, 1977)
P, litigating suit in NY, sought to put lien on debt owed by CA company to French D company.
Held: Shaffer does not bar seizure for purposes of securing assets while determination on merits is made.
World-Wide Volkswagen Corp. v. Woodson

No minimum contacts b/n retailer and distributor of allegedly defective car (sold in NY) and OK (place of accident) where contact is only that it was foreseeable car could be driven in OK.
Asahi Metal Industry Co. v. Superior Court
Dispute b/n Taiwanese producer of tire assembly and Japanese producer of valve part; 
Because exercise of JD by CA would offend “traditional notions of fair play and substantial justice,” (international context, burden on D, slight interests of P/forum state) the DP Clause forbids it

Burger King Corp. v. Rudzewicz

Michigan franchisee made agreement with Florida headquarters of BK; when BK sues in FL, held that there are sufficient minimum contacts for FL JD over D: 

· R deliberately reached beyond MI borders to national franchise in FL = voluntary acceptance of long term regulation of business from BK such that nature of relationship is not random/fortuitous or attenuated

· Choice of law clause in contract: FL law will control = availing himself of laws of FL by agreeing those laws would govern franchise disputes

· No evidence that BK made misrepresentations, or that R and M were disadvantaged

· E: McShara goes to FL for training, impute it to partner, contract itself a contact with FL

(Stevens dissent – it’s a contract of adhesion)

Washington Equipment Manufacturing Co. v. Concrete Placing Co. (WA Apps Crt, 1997)
CPC, an Idaho corporation built two roads in Washington in 1985-86 and so had to obtain a certificate of authority and appoint a registered agent at that time (b/c Washington statute so requires); in 1994, CPC buys concrete placing machine and concrete paving plant from WEM, a Washington corporation; CPC refuses to pay full purchase price and WEM sues for balance in WA.  Held: Certification ~ 9 years earlier, for purpose of road construction does not serve as a waiver of D’s challenge to JD in suit involving unrelated transaction.
Burnham v. Superior Court (SCOTUS, 1990)
Married couple divorcing; H supposed to file for irreconcilable differences divorce but goes for desertion divorce instead (and does not get service on W); when H on business in CA, visits children in CA, and returns child to W, served with process.  Challenges CA JD, saying no min. K.
Held: transitory JD is still effective, there is JD.   
Scalia: Shaffer rule is that when min contacts in form of property ownership is substituted for personal presence, must be related to the litigation.  Only have to meet litigation-relatedness of contacts when D is absent from forum state.
(Brennan concurrence overstates the D’s availing self of CA benefits)

Insurance Corp. of Ireland, Ltd. v. Compagnie des Bauxites de Guinee (SCOTUS, 1982)

CBG brought suit in federal district court in PA; ILI challenged personal JD; 

In order to respond to challenge, CBG made certain discovery requests; ILI refused to comply on grounds that discovery requests too burdensome;

Lower court used Rule 37(b)(2)(A) to establish JD.  Held: courts may use Rule 37 sanctions to impose personal JD.

E: strange not to try to establish minimum contacts by just letting P tell own story, should be able to figure out locus of transaction w/o discovery; also, questionable to use presumption under Rule 37 sanction that D is hiding something b/c does not answer discovery requests, b/c has legitimate objection that answering would be overly burdensome.
National Equipment Rental v. Szukhent (SCOTUS 1964)

MI farmers leased equipment from NY business; on back of lease form was clause saying that lessees designate Ms. Weinberg (at NY address) as agent for purpose of accepting sevice of process.
Held: clause in K consenting to service of process in NY = consenting to personal JD.  No DP violation.  
E: did not need to use the presence of agent theory of Pennoyer, could uphold this under ISC theory of minimum contacts – the K was made with NY firm, should be enough.
Carnival Cruise Line, Inc. v. Shute (SCOTUS, 1991)

Ps from Washington, buy cruise tickets there; on face of tickets: ‘subject to terms on back.’ (on back: FL is the only forum where can sue).  Accident occurred in international waters – a JD’l void.
Shutes bring suit in Washington; D challenges JD.  Held: Forum selection clause controls (despite unequal bargaining power.. convenience to D passed on to Ps in lower ticket prices)
Mullane v. Central Hanover Bank & Trust Co. p. 175 (SCOTUS, 1950)

Pooling arrangements give advantage to trustees who wouldn’t have enough to manage professionally; Have to give personal notice where personal notice is possible.  Mere publication in local paper provided for by the NY statute is not sufficient notice for Due Process.
E: Jackson, not understanding business arrangement wanted notice to beneficiaries, but it makes sense to give notice to trustees instead (who can then notify beneficiaries)

Long Arm Statute 

Gibbons v. Brown (Florida Dist. Crt. Apps 1998)
Gibbons and the Browns were driving in Canada when Gibbons allegedly gave directions which caused Mr. Brown to turn wrong way down one-way st; Collision that resulted caused injuries to both Gibbons and Mrs. Brown.

1995: Gibbons (TX resident) brings suit against Mr. Brown in FL, seeking to recover for injuries

NOW, Mrs. Brown (FL resident) trying to bring suit against Gibbons in FL.

Held: Bringing of a prior suit, while related to same incident, but in an earlier, different body of litigation, does not meet the long-arm statute (D who is engaged in substantial and not isolated activity w/in state is subject to the JD of the courts of FL, whether or not claim arises from that activity); No JD so trial court is directed to dismiss Mrs. B’s claim.

(E: Gibbons expanded state JD beyond ISC b/c allows for non-related claims if have minimum contacts)

VENUE – locates litigation in a particular federal judicial district within the state that has JD;

28 USC § 1391: can be brought in 

(a) when JD founded only on diversity, action can be brought in:

(1) the judicial district where any D resides, if all Ds reside in same state; 

(2) the judicial district where substantial part of the events giving rise to the claim occurred (or a substantial part of property that is subject of action is situated), 

(3) or judicial district in which any of Ds is subject to personal JD at time of action, If there is no district in which action can otherwise be brought.

(b) same for when JD is not founded solely on diversity, except (3) is any place where D can be found, if no district in which action can otherwise be brought;

(c) D corporation is deemed to reside wherever it is subject to personal JD at time of action;

deemed to reside in any district in a state w/ multiple districts where its contacts would be sufficient to subject it to personal JD..

(d) can sue alien in any district
(e) when US or agency of US is D…

(f) action against a foreign state

§ 1392: where involves property located in different districts of same state, can bring in any of such districts

(Principal place of business and residence will resolve most issues of venue)

 § 1404 – Change of Venue
(a) for convenience of parties and witnesses, in interest of justice, district court may transfer suit to any other district or division where it might have been brought.
Venue
Dee-K Enterprises, Inc. v. Heveafil Sdn. Bhd. (E.D. Virginia, 1997)

Some American, some foreign Ds, challenge venue.  Held, venue is proper only if meets 1391b3; (Since no specific allegation shows sufficient contacts with district such that distributors in US can be said to be found in ED of VA, not clear that venue is proper in ED.  P’s must show more contacts to avoid transfer to WD of VA.
Forum Non Conveniens
Piper Aircraft v. Reyno (SCOTUS, 1981)
Reyno is administratrix appointed for estates of Scottish plane crash decedents.  Plane maker is in Pennsylvania (Piper); propeller maker in Ohio.  D got removal to federal court on diversity, then moves on 1404a, gets transferred to Middle district of PA.   (Appropriate forum because that’s where one party, the primary contractor, is located).  Then DC grants D’s motion to dismiss b/c of forum nonconveniens; 3rd Circuit reverses b/c new forum’s law is worse in eyes of P; SCOTUS reverses 3rd: no abuse of discretion in grant of dismissal for forum nonconveniens where public and private interests indicated trial should be in Scotland.
SUBJECT MATTER JURISDICTION

Rule 12b1: pre answer motion that court does not have JD over the subject matter
Rule 12h3 – whenever it appears by suggestion of parties or otherwise that the court lacks JD of the subject matter, the court shall dismiss the action

§ 1359: deprives JD when a party has been improperly or collusively joined for the purpose of invoking diversity JD
· applies to states courts in areas of exclusive federal jurisdiction (e.g. patent infringement, bankruptcy, admiralty, some antitrust).

· Applies to federal courts when Congress has not authorized federal jurisdiction. (where claim does not arise under federal law)

3 heads of jurisdiction:

· Federal question jurisdiction: whether the action arises under the laws of the US, treaties or the Constitution

· Diversity jurisdiction: parties from different states

· All cases in which the US is a party D

Non-waivable, always reviewable (vs. personal JD – can challenge it only at outset, and can waive)
Constitution, laws, treaties of the US captures the major ways laws are made by federal gov’t; to extent there is an important question of federal law, raised at some point in litigation, federal review ought to be available;

· patent infringement but not transfers of patent
No mandate to have federal court system beyond the SCOTUS;

Federal Question Jurisdiction
28 USC 1331 Federal question

DCs shall have original JD of all civil actions arising under the Const, laws or treaties of the US

If A sues B on state claim and B counterclaims with federal claim, no federal jurisdiction (sort of odd – b/c if B had sued first, would be federal jd)

Louisville & Nashville Railroad v. Mottley 
(certificates given after injured on railroad; RR ceases to honor them after Congress enacts legislation) Held: Circuit Court did not have jd;
· Settled interpretation of the “arising under” jurisdiction statute is that a suit arises under the Constitution and laws of the US only when the P’s statement of his own cause of action shows that it is based upon those laws or the Constitution.

· Not enough for P to allege some anticipated defense to his cause of action and asserts that the defense is invalidated by the Constitution (What P does here in second argument – if Hepburn Act is a defense, Act is invalid b/c violates due process).
Smith v. Kansas City Title & Trust Co. (SC, 1921) 

Where P alleged that D bank had violated state law allowing it to invest only in legal securities (and the supposed illegal securities were bonds issued by a federal agency, under federal law that P claimed was unconst.), Held arising under JD – federal issue was brought into play by complaint.
Diversity Jurisdiction
28 USC § 1332. Diversity:

·  (a) where matter in controversy exceeds sum of 75k and it’s between:
(1) citizens of diff states

(2) citizens of a state and citizens/subjects of a foreign state

(3) citizens of diff states and in which citixens or subjects of foreign state are additional parties and

(4) foreign state, as P and citizens of state or diff states

· an alien admitted to the US for permanent residence is deemed a citizen of the state in which domiciled (not in effect at the time of this suit)

· (b) if P who files case originally in federal court recovers less than $75k, court may deny costs to P and may in addition impose costs on the P
· (c) for purposes of this section and § 1441:

(1) corporation is citizen of state where it has been incorporated and where it has principal

place of business (except insurer is in addition a citizen of state of insured)
(2) representative of estate or infant or incompetent is citizen only of same State of decedent, infant or incompetent
· (d) ‘states’ includes Territories, DC and Puerto Rico
28 USC 1257: State courts; certiorari

final judgments/decrees by highest court of State where a decision could be had can be reviewed by SC by writ of cert where 

· validity of treaty or statute of the US is drawn into question on ground of repugnancy to Const, treaties or laws of the US OR

· where any title right privilege or immunity is specially set up or claimed under Const/treaties of the US

28 USC 1331 Federal question

DCs shall have original JD of all civil actions arising under the Const, laws or treaties of the US

- depends on citizenship at time of filing of suit
Gordon v. Steele
(college student from Pennsylvania, injured wrist, takes her Pennsylvania doctors into federal court on diversity basis); Held: intent to remain indefinitely is what determines domicile state (here, P has rented apartment year-round in Idaho; has intention to get married..jd upheld)
E: this is wrong; makes sense to have presumption w/r/t college students that parents’ home is home.

Mas v. Perry (5th Cir. 1974)

(LA grad student couple is peeped on in apartment; he is French, her parents are in Mississippi; they sue peeper in federal court)  Held: diversity where (1332a2) Mr. Mas is French citizen (this is pre-adding last sentence of 1332a); and where Mrs. Mas has yet to establish a new domiciliary over Mississipi, b/c she has not moved anywhere and intended to remain there, she continues as a MI citizen (= diversity under 1332a1).  
E: something amiss when Gordon, an undergrad, held to have new citizenship, where Mases, grad students, still tied to parental states.
Saadeh v. Farouki DC Cir, 1997 (asked parties to brief JD and never reached the merits)
S (Greek citizen) sues Farouki (Jordanian permanent resident of Maryland); under literal reading of 1332 w/ 1998 addition of last sentence to (a), there is diversity.  Held: No diversity where essentially have alien suing alien (this is a long-standing rule and no indication that Congress meant to expand jd in making the modification).
Supplemental Jurisdiction

SCOTUS has held that Congress is free to grant the district courts less than the full scope of Article III jurisdiction

1367
Pendent jurisdiction 

P asserts federal question claim and a related state law claim against non-diverse party;

District courts can pretty much non-reviewably bounce state issues out of federal court where they think it’s not appropriate to hear those claims in fed court;
If at least one D is citizen of state where brought, can’t remove at all

United Mine Workers v. Gibbs (SCOTUS, 1966)

Secondary boycott of Gibbs by UMW; he brings suit, alleging both 

· secondary boycotts under § 303 of the federal Labor Management Relations Act 

· and (under state law) conspiracy to maliciously, wantonly and willfully interfere w/ his K of employment and his K of haulage.

Pendent JD exists whenever there is a claim “arising under the Const., Laws of the US, and Treaties made…” Art. III, Sec. 2, and relationship b/n the claim and the state claim permits the conclusion that the entire action before the court comprises just one constitutional “case.”

Held: where state and federal claims derive from a common nucleus of operative fact, not error for federal court to reach state claims.

1367 codifies Gibbs.

Removal

1441 Actions removable generally

(a) if district courts have JD, D can remove to district court that embraces the place where action is pending;

(b) federal question vs. not: where JD is based on claim of “arising under”, removable without regard to the citizenship or residence of parties; other actions removable only if no D is a citizen of State where action is brought

(c) when arising under claim is joined with otherwise non-removable claims or causes of action, entire case can be removed (if court wants, can remand matters in which State law predominates)

(d) civil action brought in state court against foreign state can be removed, then is tried by court w/o jury; where removal under this section, time limits of 1446(b) can be enlarged

(e) court which is removed to can hear and determine claims which the state court removed from did not have JD over

1446 Procedure for removal

(a) D files notice of removal with district court, containing short and plain statement of grounds for removal + copy of all process, pleadings and orders served up on the D

(b) Time restriction: Notice of removal shall be filed w/I 30 days after receipt by D of the initial pleading, or within 30 days after service of summons on D , whichever period is shorter; where case is not removable based on initial pleading, notice of removal can be filed w/I 30 days of receipt by D of paper from which it appears that case is removable; except, cannot remove on basis of JD conferred by diversity more than 1 year after action begins.

(c) removal of criminal prosecution…

(d) promptly after filing notice of removal D, D shall give written notice to all adverse parties and shall file copy of notice w/ clerk of State court; State court shall go no further unless and until case is remanded

(e) if D is in custody pursuant to state court process..

(f) counterclaims removed pursuant to § 337(c) of Tariff Act of 1930…

Time frame, in other words: 


30 d. beginning at time when removal problem is known; 

1 year from claim absolute ceiling on removal;

- get joining of new Ds to make non-diverse (NY Times v. Sullivan) – after strategic joinder, D’s cant remove: Sullivan in going to state court, joins a local distributor of Times to keep in state court; by virtue of fact that couldn’t remove, Alabama court decided it; SC then felt had to address the defamation question – Removal question has far-reaching implications.
· Major trend underlying tort liability is joining of Ds – more important for what does to federal jurisdiction than what it does to liability (P’s prefer the state courts, D’s the federal ones) - On 366th day, Ds who were joined just for sake of getting JD are dismissed;

Caterpillar, Inc. v. Lewis (SCOTUS, 1996)
P (KY) injured at work with Bulldozer, sues manufacturer Caterpillar (IL) and Whayne, the servicer (KY); Liberty Mutual (MA) joins as a P and asserts subrogation claims against both Ds.
Lewis and Whayne settle; Caterpillar seeks to remove; Lewis objects b/c LM still has claim against Whayne ( there is not complete diversity.  District court allows removal; before trial, LM and Whayne settle; judgment is for Caterpillar.  6th Circuit reverses saying not complete diversity so no SM JD.  
SCOTUS, Justice Ginsburg: Once diversity case has been tried in federal court w/ rules of decision supplied by state law under Erie, considerations of finality, efficiency and economy become overwhelming.  Absence of complete diversity at time of removal is not fatal to subsequent federal court adjudication in completely diverse conditions.
What law do federal courts apply in diversity suits?
THE ERIE PROBLEM
(case comes to federal courts by diversity of citizenship; the claim is a state claim; what law should be applied where federal court has judicial power to hear the case but there is no federal legislative power to create the governing law?)
The basic law under which a case is decided should not vary between state and federal fora.

· In diversity actions apply state substantive law

· If there are conflicts between state laws, we must resolve this under state law. 

· It does not work to make the federal courts look just like the state courts, because they are separate system. 

Rules of Decision Act. (1789):  laws of the states (except where the const., treaties or statutes of the US shall otherwise require or provide) shall be regarded as rules of decision in trials at common law in the courts of the United States
· now essentially in same form at 28 USC § 1652

In trying to decide what state law is, federal courts may use advisory opinions.  Ask state supreme court to decide the law.

Swift v. Tyson (SCOTUS, 1842)
Where Swift brought suit to collect on a bill of exchange, question was whether the canceling of debt owed to him by Norton was sufficient consideration so that Tyson had to pay.  Tyson argued NY law applied and under NY law, not sufficient consideration.  Justice Story interpreted the phrase “the laws of the several states” to be limited to statutory and customary law of states, and NOT TO INCLUDE the states’ JUDICIAL DECISIONS interpreting general principles of common law.  Story’s view was that federal court should examine all the common law authorities, including cases from the state where sitting, other states, from federal courts, English courts, and views of respected commentators, to get proper rule.
· underlying idea of “natural law” that the law is the law – there is only one body of right rules; courts don’t make the law but rather they find it – decisions are just evidence of court attempting to discover law and another court can discount it in favor of better evidence
· but law could be one thing in Rome and another in Athens – if the legislatures there so declared!

· But created a potential for manipulation:
· Black & White Taxicab Co. v. Brown & Yellow Taxicab Co.  (SCOTUS, 1928): Upheld decision allowing Brown & Yellow monopoly K (to pick up passengers from railway station), which would have been struck under Kentucky law.  This is after BY goes to Tennessee, incorporates there to get around fair business laws of KY

· Holmes dissent: no transcendental body of law governing states unless/until they enact a statute on point (E: yes there is – federal law!).

· Law derives not from inherent rightness but from its setting out by authorities as law

Erie Railroad v. Tompkins (SCOTUS, 1938)
D argued that Penn law should be used b/c matter of local usage rather than general common law; 
Brandeis: Defects of Swift have become obvious (discrimination as in Black & White Taxicab of letting out of state P to choose a diff rule of substantive law b/c could choose federal court), benefits expected to accrue have not accrued (states have not fallen into line behind federal decisions); and federal gov’t has no delegated powers in areas where judges were making law; when it comes to common law matters not w/I delegated powers, the law-making authority is the state.
( except in matters governed by the Const. or by Acts of Congress, law to be applied in any diversity case is the law of the state in which court sits – whether legislated or judicial
The outcome determinative test
Guaranty Trust Co. v. York (SCOTUS, 1945)
P sues bond trustee alleging misrepresentation, breach of trust; D uses defense of state statute of limitations; P counters that since brought on equity side of federal court, SoL is relaxed in equitable tradition.  2nd Cir. agrees with P.  
SCOTUS reverses: [Frankfurter] Erie rationale was that a case that is in federal court only b/c of diversity should come out roughly same way as it would in state courts of parties --- so state SoL should bind.  In diversity cases, federal courts must follow the law of the State as to burden of proof, conflict of laws, and contributory negligence – important principle there that do not disregard State law in diversity cases requires that SoL of state is effective.

(Different from Erie in that here federal authority can create a separate rule on SoL based on ‘necessary and proper from Art 1, § 8))
Examples of Erie-compelled deference to state courts:

Ragan v. Merchants Transfer & Warehouse Co. (SCOTUS, 1949) Held that state law determined when action commenced for purposes of statute of limitations.
Cohen v. Beneficial Indus. Loan Corp.  SCOTUS, 1949; Held federal court must apply state statute allowing a corporation to require P to post a bond for costs of defending a shareholders’ derivative suit (statute aimed at “strike suits” brought to coerce settlements)
Berhardt v. Polygraphic Co. of America, SCOTUS, 1956 – state law concerning enforceability of arbitration agreements should control
Woods v. Interstate Realty Co., SCOTUS, 1949, state statute closing doors of state courts to out-of-state corporations that had not qualified to do business in Mississippi (= had not paid taxes in MS) also closed MS federal courts to those corporations.
Byrd v. Blue Ridge Rural Electric Cooperative SCOTUS 1958
Workers Comp statute extends to regular employees; P was working under independent contract when injured.  Court [Brennan]:  countervailing considerations where immunity of worker from workers comp was an issue under state law for judge, not jury: 

· federal judiciary’s independence as a forum for administering justice for those who have its jurisdiction; 

· jury function under 7th Amendment.

· Judge/jury system is an essential part of federal system

( federal courts should not follow state rule in this case

State rule calling for judge to decide a matter left to juries in federal court should be given to jury in a diversity case.
Outcome determination is no talisman

cases under Erie meant to be decided by reference to the policies underlying Erie and issue is one of statutory interpretation under Rules Enabling Act, not constitutional interpretation (unlike Erie and York view)
Rules Enabling Act, 28 USC 2072
SCOTUS has power to make rules of practice, procedure, evidence for cases in federal courts; those rules shall not abridge, enlarge or modify any substantive right.  All laws in conflict with those rules shall be no longer in force after rules take effect.
Hanna v. Plumer, SCOTUS 1965  

Whether service of process can be made according to FRCP 4d1 when it’s a diversity case that will apply Mass law, and Mass law provides for a more restricted particular sort of service. Court used policies underlying Erie to do analysis: (1) that unfair for litigation to materially differ b/c brought in federal rather than state court and (2) to curtail forum shopping problem.  Neither a problem here. 


Service of process as provided for in FRCP is appropriate in diversity suit.
· Erie did not invalidate use of FRCP in diversity suits, provides guide for what to do where no federal guideline; Rule 4d1 clearly passes muster of Rules Enablng Act
- Harlan concurrence: Test should be whether the choice of rule would affect those primary decisions regarding human behavior which our constitutional system leaves to states to regulate.

Burlington Northern Railroad v. Woods, SCOTUS 1987
Federal Rule of Appellate Procedure 38 awarding costs to winner when appeal is frivolous is meek, only punishes flagrancy, not going to be enforced very often; Alabama rule is tough, gives a bonus of 10% of damages.  Held: Federal and state statutes conflicted ( FRAP 38 controlled under Hanna.
E: right that federal interests dominate here.  Fed courts don’t have a problem with appeals and actually encourage just appeals
Stewart Organization, Inc. v. Ricoh, SCOTUS, 1988
P franchisee filed suit in federal district court against national corp. in Alabama; forum selection clause of dealership agreement confined suits to state or federal courts in Manhattan.  P argued court should follow Al. courts which had refused to enforce forum selection clauses; Court: federal law governs the DC’s decision on enforcing forum selection (1404a) ( enforce.
Gasperini v. Center for Humanities, Inc. SCOTUS, 1996
Where conflict between federal 7th Amendment Reexamination Clause (no fact tried by jury shall be reexamined other than according to rules of common law) and NY law allowing appellate courts to review the size of jury verdicts and to order new trials when the jury’s award deviates from reasonable compensation;  Court of Apps. applied the NY law. Held: Reexamination clause bars federal appellate court from applying the NY statute, but the district court could initially apply the statute, and the appellate court could then review DC application for abuse of discretion.
RESPECT FOR JUDGMENTS
> judicial response to litigants trying to split the cause for strategic advantage.

> Can get a settlement which is res judicata by stating in it that it precludes all claims known and unknown

> Want everyone to bring all claims at once to prevent sandbagging later on.

> Want to make efficient use of administrative resources – 1 trial cheaper than 2.

> Most powerful cases for getting rid of RJ and CE are ‘moving’ cases where the information is never static (child custody, zoning).

Claim Preclusion – Res Judicata

· forbids a party from relitigating a claim that should have been raised in former litigation

· aims at efficiency, finality, avoidance of inconsistency

· an affirmative defense under Rule 8(c)

· claim can be precluded only if it exists at the time of the first suit  (can include competency of first court – ex. if that court did not have power to grant equitable relief, can bring later claim for it)

· Splitting the claim – p. 808

· separate theories

· arithmetical splitting = try to recover for separate damages from same incident in separate actions

· splitting of relief = asserts one remedy in one action and seeks an alternative or supplemental remedy in a second action

· ex: P who sues to enjoin the State University from charging him out-of-state tuition would not be allowed to sue again to recover past –over-charges.

· when two suits brought simultaneously, usually the second court will defer, wait for first;

· if they come out differently, loser of preclusion claim in second suit should appeal all the way if necessary

· in future suit after two suits with inconsistent judgments, courts should follow the last judgment (since it was either not appealed or affirmed)

Claims generally precluded only between the same parties – but exceptions:

· suburbanacre owner sues neighbor for trespass and court rules that neighbor has a permanent easement; next owner of suburbanacre is also bound by the judgment

· privity: where the party is so closely connected to the previously adjudicated suit that it’s appropriate to treat her as though she were named in the previous suit

· judgment that binds a guardian or trustee may also bind the ward or beneficiaries of a trust

Courts regularly bind nonparties in several situations

· substantive legal relationships

· like successive property owners; trustee/beneficiary; executor/heirs; vicarious liability; indemnification (insured/insurer)

· express agreement to be bound by a decision to which one is not a party

· Instances of procedural representation

· a guardian ad litem represents incompetent or minor

· class action

· virtual representation

· as where there is litigation over future potential property interest and it’s impossible to locate or identify all the contingent beneficiaries; sufficient if some can be identified and appear in suit to determine their interests; this will bind others

· sometimes also used where a non-party is so influential as to control the litigation (homeowners association which gathered evidence, convinced city to sue and had members to testify in the suit was considered virtually represented – barred from bringing an action

Need for some formality in the first judgment – would like to know on what grounds decided so that can understand its res judicata reach.
Frier v. City of Vandalia, 7th Cir 1985
The first case in state court litigated the legality of the seizure of badly parked cars: denied replevin; the second brought in federal court was intended to litigate the propriety of the hearing after the seizure (a due process/§ 1983 claim);  Held: P should have raised this issue in the 1st case; this case arises from the same operative core of facts.  Claim preclusion prevents the second suit; if Frier had filed the due process suit in state court, would have lost under the doctrine of claim preclusion and under full faith and credit (28 USC 1738), loses in federal court too.

Martino v. McDonald’s System, Inc. 7th Cir 1979
In first litigation, McD’s sues Martino for breaching clause of K by having son buy a Burger King; Martino agrees to consent settlement whereby McD’s buys the restaurant.  Later suit – Martino asserts the contract clause violated Section 1 of the Sherman Act, 15 USC § 1.  Held: Claim is precluded because of ‘common law compulsory counterclaim’-like rule that a cause which would be a direct attack on the validity of rights emanating from first suit is precluded later on, even if it stands as a separate cause of action.  (consistency of judgments concern) Not barred by 13(a) b/c no pleading by Marino in first suit.
Searle Brothers v. Searle (Utah apps crt, 1978)
Where divorce proceedings awarded property to wife; sons bring suit claiming undivided half interest in the property by virtue of an oral partnership with father/husband.  Held: Not res judicata since partners were not privies and insufficient evidence to show that interest of partnership was ever litigated.  See Crockett dissent.
Richards v. Jefferson County (note 4, p. 823)

Two suits (1st Bedingfield, 2nd Richards) brought to challenge county tax; Alabama court held that claims were RJ after 1st suit.  SCOTUS: not RJ - problematic that Ala applied claim preclusion to new parties where there really was not any privity

· no notice to Richards that Bedingfield litigating on his behalf

· not the case that P in Bedingfield was really concerned about other taxpayers or that the court understood it that way
Gargallo v. Merrill, Lynch, Pierce, Fenner & Smith, 6th Cir, 1990

Where Ohio district court dismissed Gargallo’s counterclaim on federal securities law because he refused to comply with discovery requests (a la Rule 37 Sanctions), and Ohio Crt did not have SM JD over the securities law counterclaim, 6th Circuit applied Ohio law on the preclusive effect of a judgment when court did not have SM JD (a void judgment so don’t have to give it full faith and credit).

Ohio law is no preclusion in such cases ( no preclusion here when Gargallo files same claim in federal court.
Exceptions to claim preclusion p. 863

· judgment in first action inconsistent with fair implementation of statutory/constitutional scheme

· ex: child who sued seeking racial integration before Brown and loses; has to be possible for her to take advantage of changed law

· for policy reasons when case involves continuing or recurrent wrong and P is given option to sue once for total harm or to sue periodically for damages incurred to date and chooses the latter course

· like temporary damages in torts, law changes

· policies favoring CP are overcome for extraordinary reason, like invalidity of a continuing restraint or condition having a vital relation to personal liberty or failure of the prior litigation to yield a coherent disposition

· Adams v. Pearson: sale of farm K requires buyers to sign a warranty deed; wife refuses to sign, Adams seeks recission of the K as a counterclaim to Pearson’s suit for specific performance.  Court denies both specific performance and the counterclaim.  Adams then sues for ejectment; Pearson counterclaims for specific performance – both cry claim preclusion.  Applying the doctrine would leave both in bad shape..

· Migra v. Warren City School District – state court litigation in which federal civil rights claims are not raised preclude later litigation in federal court (P could have brought suit in federal court to begin with)

(E): Moment start having transactions which unfold in a continuous way, RJ looks less attractive

· child custody decree – can only take into account circumstances up to day of issue.. but there is great instability in these relationships, it’s foreseeable that things could change (financial situation, parental abuse), etc.. RJ does not apply and collateral estoppel does not apply

Issue Preclusion - Collateral Estoppel

When an issue of fact or law is 

1. actually litigated and determined 

2. by a valid and final judgment, and 

3. the determination is essential to the judgment, then

the determination is conclusive in a subsequent action between the same parties whether on the same or a different claim (Rest 2 Judgments, § 27)

· a narrower but deeper bite that claim preclusion

· some recent doctrine extends to claims not involving same parties

· common law required identity of the parties, “mutuality”

· potentially asymmetry: party who has never had an opportunity litigate an issue cannot be precluded from doing so; so, D who loses against P1 can be precluded in suit brought by P2; but, D who wins against P1 cannot use preclusion in suit brought by P2

· allows for party not bound by previous assertion to assert issue preclusion against party who is bound by it

· SCOTUS: in Blonder-Tongue Laboratories, Inc. v. University of Illinois Foundation abandoned the mutuality requirement, at least in cases where a patentee seeks to re-litigate the validity of a patent after a federal court in a previous lawsuit has already declared it invalid
· Safeguard is requiring the determination of whether the party against whom preclusion is asserted had a full and fair opportunity to litigate the first time.
· Reasons not to apply when different parties:
· Reason why party wouldn’t have fully litigated first time (nominal damages etc)
· Different procedural opportunities in second suit
· The judgment is inconsistent with an earlier one
· No non-mutual issue preclusion against the federal government (SCOTUS in United States v. Mendoza (1984) – considerations include US selectivity in appealing and that district court decisions on constitutional questions would bind even the SCOTUS
· Idea of the nightmare case – where there is one D and many Ps with essentially identical claims --- like a bus or train crash followed by multiple suits from passengers.  Everything turns on outcome of first case.
· no preclusive effect when there is a higher burden of proof in second go; an “issue”  has both substantive and procedural contours

· ex. even if gov’t proves fraud in student loan application civilly, no preclusion of student’s defense in criminal proceeding b/c operates under a different burden of proof

· underlying idea that courts are not so concerned with scientific finding of truth of facts as they are with resolving conflict/imposing social controls (Prof. Shapiro p. 839)

Problem of whether the issue was actually litigated

Illinois Gulf Central Railroad v. Parks (Indiana, 1979)
Where Mr. Parks (P) first sued for loss of consortium and lost, no issue preclusion as to his contributory negligence when he later sues for his injuries b/c can’t say what grounds (issue) first jury verdict is based on (1) finding of contributory negligence or (2) insufficient allegation/proving of damages in consortium.
(a special verdict in first case would have done the trick, allowed for application of issue preclusion if appropriate)
(IL: res judicata only applies to the same cause of action; physical injury to him is a different sort of cause; under federal rules, could use res judicata b/c all from same facts)

Sometimes get the opposite problem from that in Parks: (in trial at bench, Rule 52(a) requires a judge to set forth findings of fact and conclusions of law)..

Can imagine judge determining both that

1. the RR had not been negligent and

2. Jessie Parks had been contributorily negligent.

Rest2  § 27 approach is that neither determination should be binding in subsequent litigation:

· determinations in the alternative may not have been as carefully considered as would have been if it had been necessary to the result.. so is kind of like dicta

· losing party might be dissuaded from appealing from both determinations b/c of likelihood that at least one will be upheld..

· if losing party appeals just to avoid application of issue preclusion later on, run risk of increased litigation and burden on courts

In re Sammy Daily – loses suit charging him with fraud b/c Rule 37 sanction used to enter default; later in bankruptcy court, 9th circuit allowed preclusion, saying that the ‘actual litigation’ requirement could be met where party had the reasonable opportunity to defend self on merits but chose not to.
Parklane Hosiery Co. v. Shore 
Since Ds had a full and fair opportunity to litigate claims and P probably could not have joined in SEC action, Ds are CE’d from relitigating question of whether proxy statement was materially false and misleading.
Thoughts: 
When defending self against criminal lawsuit, you have enough incentive to get it right the first time as D, that following civil suit with CE is not going to alter behavior much;  D will try to settle a big gov’t case b/c doesn’t want to lose and have it be RJ.  Then other guys have to start anew in next action.

Parties might prefer to settle even where CE is limited to privies b/c then keep future adversaries from seeing their ‘hands’ (their best strategies)  – less information to guys down the line than if had a trial.

Most of the time, most Ds would rather settle and let others guess how strong case is.

(key is to make settlement amount secret)
Rest2 on mutuality: consider allowing party to re-litigate where:

· new procedural opportunities

· could have effected a joinder b/n self and adversary before

· determinations are inconsistent

· prior determination affected by party relationship or based on a compromise verdict/finding

· would complicate determination of issues in subsequent action or prejudice the interests of another party…

State Farm Fire & Casualty Co. v. Century Home Components (OR apps court, 1976)
1 D and lots of Ps trying to recover after fire.  Several cases have already been decided, 2 found D liable, 1 found not liable for fire.  Because it would work an injustice on D to preclude the issue of liability when previous adjudications on the same question have led to different outcomes, do not preclude the issue.

- Brainerd Currie idea is discussed: objects on the basis that if you would not give preclusive effect to the 26th judgment, you should not give it to adverse judgment rendered in first action brought because it may be the anomalous case;
- rules of non-mutual preclusion are inconsistent b/n disallowing issue preclusion when D wins first nine cases but loses tenth, and allowing it when the D loses the first action – “heads I win, tails we play over and over until I win.”

· loss for D can have devastating consequences, but the value of a victory for D is confined to a single case.

Apply between non-privies? (State Farm, Parklane)
· typically strong claim of due process is made in opposition; E is deeply suspicious of use of outsider of issue already decided against other litigant 

· patent – either owned against the whole world or not owned at all – in this case, does not make much sense to re-litigate – an inconsistent output would mean some people have to pay license fees while others don’t

· E would prefer an in rem proceeding

· P had choice of first forum; if pick optimal forum and lose, ok…

· Offensive CE more difficult

· Uneasy about using in subsequent case against different party judgments which could be tainted by compromise, different burden of proof ( reluctance to use offensive CE

· E’s objections: administrative savings by not re-litigating will be offset by increased litigation costs in first case; 

· E: Puts too much weight on an uncertain judgment: even when a judgment is perfectly honest, could reflect a close outcome in a tightly fought dispute – might be that jury found it 55% likely ( to use CE is to say that instead of 55 white balls in the jug, there are 100 white balls there (but if ran the same trial over and over, would get a centering around ~ 50 white) – use of CE does not reflect the underlying uncertainty

· Strong reason to prefer joinder of parties 

Exceptions to issue preclusion p. 865

· party could not as a matter of law have obtained review of judgment in initial action

· Murphy v. Andrews: P in previous criminal proceeding against him loss a motion to suppress his confession; when someone else confessed, he was acquitted; now suing in civil rights claim, Ds argue that ruling in criminal case settled the question of the legality of the interrogation; court:  no – since even if P had appealed the denial of suppression order, appeal would have been useless b/c of the acquittal

· It’s an issue of law and actions involve claims which are substantially unrelated or there has been a change of applicable legal context
· Commissioner v. Sunnen: series of decisions undercut the tax device that D was using; SCOTUS denied application of issue preclusion against the IRS; but only apply new law forward
· There are differences in the quality or extensiveness in procedures followed in the 2 courts or in factors relating to allocation of jurisdiction

· Newport News Shipbuilding suit for lung disease – finding of state industrial commission that injury didn’t arise out of employment was not given issue preclusion effect b/c of commission’s limited jd

· Likewise, with decisions in traffic court and small claims court

· Burdens are shifted significantly one way or other

· In NN case above, the worker before had the burden of showing by a preponderance of the evidence that his injury arose out of employment; burden in federal action was much less

· Potential for adverse impact on public policy/3rd party;

· Sunnen: taxpayer should not be able to take advantage of earlier superseded decision

·  not foreseeable at time of first action that issue would arise in context of a subsequent action; 

· Parklane/Century Home

· party did not have an adequate opportunity or incentive to obtain full, fair adjudication in the initial action

· Parklane/Century Home

Law of the case – 1 appeal
Parties get a single shot at appealing lower court ruing – after get the appellate ruling, it continues to govern in subsequent trial and appellate proceedings

Judicial estoppel

Party takes a sworn position in prior proceeding, benefits from that position by receiving judgment or other official award, and now seeks to take a differing position in the present proceeding to win a judgment that would rest on a basis inconsistent with his prior position

· three elements have to be satisfied

· asserts position that is inconsistent (and position is one of fact rather than law)

· prior inconsistent position was accepted by court

· party intentionally misled the court to gain unfair advantage

· example once was the employee who got disability benefits from SSA and then sued employer under ADA b/c was fit to work given accommodation.. but in 1999, SCOTUS said this wasn’t categorically true –

· could be disabled ‘for purposes of the SSA’

· court should require explanation of any apparent inconsistency with the necessary elements of an ADA claim
Collateral attack 

19th c. doctrine that judgment entered w/o jurisdiction was void – implication was that such a judgment was not entitled to full faith and credit

Durfee v. Duke (SCOTUS, 1963)
NE P bring suit against MO D to quiet title over land situated on Missouri River.  NE court had SM JD only if the land in question was in NE – which depended on factual question of whether shift in river was due to avulsion or accretion.  Parties litigated JD question, NE court decided avulsion = SM JD = quieted title in P.  After losing appeal to NE app court, D then brought suit in MO court, it was removed to federal court.  Federal court held that the judgment was res judicata.  Circuit reversed.  SCOTUS: When second court finds that the jurisdictional questions have been fully and fairly litigated and finally decided in the court which rendered the original judgment, the judgment is entitled to full faith and credit.
(E: should have brought/removed in federal court to begin with – then no question of SM JD;
Or could have the states litigate it in SCOTUS, but there is chance they are not interested)
The Reopened Judgment – Rule 60

Rule 60 – Relief from Judgment or Order
(a) Clerical mistakes – can be corrected by court at any time on own initiative or on motion of any party (after any notice ordered by court); during pendency of appeal..
(b) On motion and on such terms as are just, court may relieve aparty from final judgment, order or proceeding because of:

(1) (w/I 1 year) mistake, inadvertence, surprise, or excusable neglect
(2) (w/I 1 year; does not affect finality of judgment or suspend its operation) newly discovered evidence which by due diligence could not have been discovered in time to move for a new trial under Rule 59(b)

(3) (w/I 1 year) fraud, misrepresentation or other misconduct of adverse party
(4) judgment is void
(5) judgment has been satisfied or discharged or prior judgment upon which it is based has been reversed or otherwise vacated

(6) any other reason justifying relief from the operation of the judgment

** this rule does not limit the power of a court to entertain ain independent action to relieve a party from a judgment, or to grant relief to D not actually notified; or to set aside a judgment for fraud upon the court
US v. Beggerley (SCOTUS, 1998)
1979 settlement reflects weakness of B’s claim to land US is claiming for National Seashore.  Then, B hires genealogical researcher to search the National Archives; turns up some evidence that there was a private grant of the land prior to the LA Purchase, brings this as independent action under 60b to have settlement agreement set aside and for damages.  Allegation that the US failed to thoroughly search its records and make full disclosure to the Court regarding the Boudreau grant of 1781 does not rise to a grave miscarriage of justice..Don’t even have to consider whether the claim might succeed under 60(b)(3) (fraud).
E: Independent action doesn’t require just oversight by government, requires some gross injustice – not sufficient that it’s the smoking gun, has to be that the government deliberately suppressed the information.

· Simple negligence/error/mistake in prosecution of case first time around, whether it results in settlement or judgment is not enough to start over in itself.

· For most part, abstract considerations of justice suggest that we should keep re-opening, but the practicalities require otherwise.

JOINDER

Keep in mind:

1. is there subject matter jurisdiction?

a. Diversity?

b. Federal question?

2. is there personal jurisdiction?
Rule 42(a): when actions involve a common question of law or fact are pending before court, it may order a joint hearing or trial of any or all the matters in iussue; it may order all the actions consolidated; it may makes such orders concerning proceedings therein as tend to avoid unnecessary costs or delay 
Rule 42(b) Separate trials – in order to further convenience or avoid prejudice, or when separate trials will be conducive to expedition and economy, court may order a separate trial of any claim, or of any separate issue, or number of claims/issues
Joinder of Claims
Rule 18.  Joinder of claims and remedies

a) joinder of claims: party asserting a claim (whether original claim, counterclaim, cross-claim or third-party claim) may join as many claims as party has against the opposing party
b) joinder of remedies; fraudulent conveyances – where a claim previously could not have been brought until after another claim was prosecuted to conclusion, can now join them in a single action (example, can state claim for money and claim to have set aside a fraudulent conveyance all at once, don’t have to get judgment first establishing the claim for money); court grants relief only in accordance w/ substantive rights of the parties
28 USC § 1367 supplemental jurisdiction
(a) [codifies Gibbs] Where a district court has original jurisdiction, shall have supplemental jd over other claims that are so related to the claims in the action within the original jurisdiction that they form part of the same case or controversy under Art. III.  Such supp. Jd. Shall include claims that involve joinder or intervention of additional parties.

(b) If district court jd rests on diversity jd then , no supp jd over claims by Ps against persons made parties under Rule 14, 19, 20 or 24, or over claims by persons proposed to be joined by Rule 19 when exercising such claims would be inconsistent with requirements for diversity JD under section 1332.


Ambiguity in 1367a?  E:

· does “claims in the action” language only apply to claims brought by P?  or should be read to include all claims, whether made by original party or by way of counterclaim?

· E: Could argue that case in controversy under 1367 is broader than transaction under 13a ( can bring under supp JD by 1367a even if flunk 13a, don’t have to live or die under 13a

· Once under 1367 though, what about 1367c4, can decline if extraordinary circumstances where it would be better off severed

State courts have concurrent jd over federal claims unless Congress makes federal jd exclusive. W/o 1367, many federal claims would be heard in state court
Rule 13  Counterclaim and Cross-Claim
* counterclaims are compulsory only where party makes some pleading (Martino)
a) compulsory counterclaim – if the counterclaim arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim and does not require for its adjudication the presence of third parties which court can’t acquire jd over, except:

1. pleader does not have to state the claim if at the time the action was commenced the claim was the subject of another pending action

2. or if opposing party brought suit on the claim by attachment or other process that did not require personal jd

b) permissive counterclaim – may state any claim against an opposing party not arising out of the transaction that is the subject of the opposing party’s claim

**must have an independent jurisdictional basis if it’s permissive
c) may claim relief exceeding in amount or different in kind from that sought in pleading of the opposing party

d) don’t enlarge the rules of limits on claims against US

g) authorizes cross-claims if arise out of same transaction as original claim
h) D can bring in another party on counterclaim so long as claims against added party and the original P meet requirements of 20(a)

*once there is a proper cross-claim (from 13g), can join all other claims (18a) – idea that have to assert one claim that is proper under the other joinder rules before can add others to it under 18a
Plant v. Blazer Financial Services, 5th Cir, 1979
Where P brought federal Truth-in-Lending suit against lender and had not yet paid any of the loan back, held: lender’s state counterclaim for unpaid debt is compulsory because ‘logically related’ to subject matter of P’s TIL claim – this is how it understands compulsory counterclaims under rule 13(a) (also looks at policy considerations).
· likely D has not already brought action on debt b/c she is judgment proof; its status as compulsory counterclaim means that it will operate as a set off to any judgment against D
Great Lakes Rubber Corp v Herbert Cooper Co.

Got original Great Lakes asserting state claims against Cooper, who counterclaimed in antitrust.  GL’s claim dismissed for want of jd, but Cooper’s antitrust counterclaim, w/ independent basis for federal jurisdiction remained.  GL then interposed basically same allegations in form of a counterclaim to the antitrust claim ( found compulsory.
Joinder of Parties

· dc’s determination of joinder is reviewed for abuse of discretion (mosley)
· Practical difference between A vs. B followed by A vs. C from A vs. B&C: Requirements of serving papers, right to cross-examine at depositions, right of discovery b/n Ds

· E’s idea: take enough discovery so can determine whether joinder makes sense
Rule 20 – Permissive Joinder of Parties
a) Permissive Joinder – all persons may join in one action as Ps if they assert any right to relief:

a. jointly, or 

b. severally, or

c. arising out of the same transaction, occurrence, or series of transactions or occurrences and if any question of law or fact common to all these persons will arise in the action.

> Same for persons being joineds as Ds/if asserted against them jointly severally/right to relief in respect of same transaction and question of law or fact in common;

> P or D need not be interested in obtaining or defending against the relief

> Judgment may be given for one or more of Ps/against one or more Ds.

b) Separate Trials – court may make orders to prevent party from being embarrassed, delayed or put to expense by inclusion of party against whom party asserts no claim and who asserts no claim against the party, and may order separate trials or make other orders to prevent delay or prejudice 
· OK for Ps to join w/ diff claims; seeking diff remedies, etc. so long as same transaction, common question
· Where not sure which of two Ds are responsible, can join them alleging same claim against both in the alternative
Rule 21 – Misjoinder and Non-Joinder of Parties

Misjoinder of parties is not ground for dismissal;

Parties can be dropped or added by order of the court on motion of any party or on its own initiative at any stage of the action and on such terms as are just.

Any claim against a party may be severed and proceeded with separately 

Joinder by P

Mosley v. General Motors Corp.

· Rule 20(a) language is transaction, occurrence or SERIES of transactions or occurrences; and common question of law or fact

Held Ps may join because right to relief arises out of same series of transactions (discriminatory treatments by GM) and there is a common question of fact/law (the company policy) that needs to be demonstrated for each to recover.

E: as Ds lawyer, to derail the conspiracy claim, try to individualize the Ps, disaggregate in every dimension; point out that 20,000 people work for the Chevrolet division, etc., want to indicate the particular plant where each worked, the position at which worked, the different supervisors, detailed employment history of each of Ps

· Ps prefer to have as a single trial b/c appearance is an overwhelming weight of evidence against Ds.  P loves this spillover effect.  

Impleader by D – brings in other D
Reviewable for abuse of discretion – hard to establish
Rule 14: Third Party Practice – Impleader – can’t be “him, not me”
(a) when D may bring in third party 

i. if the third party (3rdpD) is or may be liable to the D (=3rdpP) for all or part of the original P’s claim against the D
ii. timing: if D does it w/I 10 days of serving original answer, does not have to obtain leave to make service; if after then, D has to give notice to all parties and move for leave to serve;

iii. 3rdpD can then makes defenses to D as provided by Rule 12; can counterclaim against D and cross-claim against other 3rdpDs as provided in Rule 13

iv. 3rdpD can assert defenses to P’s claim; may assert any claim against the P arising out of the transaction or occurrence that is the subject matter of P’s claim against the 3rdpP (D)
(b) where P can bring in third party…
(c) admiralty and maritime claims…
· once you have third party in on claim of derivative liability, can make other claims (unrelated to liability) against him- 18a
· nothing forces a D to implead even if third party is liable to reimburse
· original P can only make claims against third party that satisfy same transaction test 
Watergate Landmark Condominium Unit Owners’ Association v. Wiss, Janey, Elstner Associates
Condo Assn hires Legum as management.  Legum hires Wiss to do engineering specs for repair work.  Condo Assn hires Brisk to do the repair work.  Owners not happy with work; Condo Assn sues Legum, Wiss and the claim involves the hiring of engineering firm and delivery of specs.  Legum attempts to implead Brisk;  
Held: acts giving rise to main claim and 3rd party claim were separate in time/place/consequences ( not the same liability question, no impleader (E: wrong that facts not same since Legum is going to point to Brisk’s bad workmanship)
· Third party complaint is available only in cases where the proposed 3p D would be secondarily liable to the original D in the event that the latter is held to be liable to the P = a 3rd party D may not be impleaded merely because he may be liable to the P in some way, has to be liable for the damages P seeks

· Not enough for a D to say ‘it was him, not me,’ must be, if I’m liable, then he is derivatively liable and must reimburse me.
E: if D concedes possibility of his wrong but says waterproofer is partly at fault, then can implead;
Real estate management co. can just completely deny liability – there is no need to sue Brisk

Kroger v. Omaha Public Power District

Administratrix’s suit against power company ends in SJ for D; ownership of the transmission lines was in Paxton (decdent’s employer); OPPD did not owe any duty to decedent ( no liability b/c not possible that there was a breach of duty;
OPPD did not owe any duty to decedent ( no liability b/c not possible that there was a breach of duty;

Owens Equipment & Erection Co. (The crane lessor) v. Kroger
Get an Iowa P suing Iowa D after impleader; complete diversity is destroyed. (Crt. apps. reasoning would allow P to sue only diverse Ds and to wait for them to implead the non-diverse Ds) Stewart for majority: incongruous to have IA v IA once cross-claim is moot; codified at § 1367(b), no supplemental jurisdiction for P’s claims against someone who is brought in by 14(a). (or under 19, 20, 24) – when allowing jurisdiction would destroy diversity.
Rule 19 Joinder of Persons Needed for Just Adjudication – indispensable parties
(a) person whose joining won’t affect jurisdiction over sM of action shall be joined if
i. w/o him, parties can’t get complete relief

ii. person claims an interest relating to subject of action and is so situated that the disposition of action w/o him may:
1. as practical matter impair or impede person’s ability to protect that interest or

2. leave any of the persons already parties subject o risk of incurring double, multiple, etc inconsistent obligations by reason of th claimed interest
iii. if person has not been joined, court shall order he be made party; if should be a P but refuses, is made a D or an involuntary P
iv. if joined party objects to venue and joinder of that party renders venue improper, dismiss

(b) determining whether action should proceed or be dismissed when joinder is not feasible, court should consider these factors:
i. extent judgment rendered in person’s absence might be prejudicial to the person or to parties; 
ii. extent to which by protective provisions in judgment, in shaping of relief, prejudice can be lessened or avoided; 
iii. whether judgment rendered in absence will be adequate; 
iv. whether P will have adequate remedy if action is dismissed for non-joinder
Helzberg’s Diamond Shops v. Valley West Des Moines Shopping Center
Affirms trial court refusal to considering Lord’s jeweler indispensable party although it was a party to be joined if feasible (19a2i – not feasible to join here b/c no personal JD over Lord’s in MO.; after considering the 19(b) factors (extent judgment rendered in Lord’s absence might be prejudicial to Lords or to parties; extent to which by protective provisions in judgment, in shaping of relief, prejudice coan be lessened or avoided; and whether judgment rendered in absence will be adequate; whether P will have adequate remedy if action is dismissed for non-joinder), determined that Lord’s should not be regarded as an indispensable party – any inconsistencies that result in prejudice to D are its fault for having bound itself to incompatible leases.
+ Lord’s had opportunity to intervene and did not.
Intervention – non-parties seek to join in
Lawsuits can have effects on persons not joined (not formal preclusion but a sort of ‘cloud on title’) – judgments have broader rippled 
Why worry about the absent party at all?

· in effect, the judgment in the first case indicates the state of things, so that the judgment seems to have in rem effect even though it only binds in personam (like in Helzberg)

· someone out there will find it more difficult to do what P was trying to do

effects than the formal binding effect of the decree;

Rule 24 – Intervention

(a) Intervention of Right

When application is timely, can intervene if 

(1) US statute provides for unconditional right to intervene or 

(2) 

· applicant claims interest relating to the property or transaction which is the subject of the suit; 

· and situation is such that the disposition of the action as a practical matter may impair or impede that interest; 

· and applicant’s interest is not adequately represented by existing parties

· (Tbrbovich v. United Mine Workers: SCOTUS (1972) said that this is a minimal burden – it’s enough to show that representation may be inadequate)

(b) permissive intervention

When application is timely, may be permitted when:

1. statute confers a conditional right to intervene
2. claim or defense and main action have a question of law or fact in common;

+ when party to action relies for claim or defense on a statute or executive order or regulation, order, etc. administered by federal/state officer/agency, officer or agency upon timely application may intervene

court exercises discretion in considering whether intervention will unduly 

delay or prejudice the adjudication of rights of the original parties

(c) procedure – by motion (Rule 5), accompanied by pleading setting forth the claim or defense;

National Resources Defense Council (NR) v. United States Nuclear Regulatory Commission (10th Cir, 1978)
USNRC has authorized some states to grant licenses for uranium mills (authorized to do this by the Atomic Energy Act of 1954), but NRC is supposed to do impact statements. NR suing b/c the states not doing impact statements.

United Nuclear Corporation (UNC), which has already been granted a license, and its license is a target of the litigation, moves to intervene, is granted by DC

Kerr-McGee (KM) and American Mining Congress (AMC) (future applicants) also move to intervene;  Held: may intervene b/c they are situated differently from UNC -- have satisfied intervention by right 24a2 requirements (they have an interest, ability to protect that interest may be impaired, and they are not already adequately represented)
E: cost of letting them in is that litigation is made more complex (4 people have to make deal, instead of 3); complicates discovery, settlement, etc.. question is whether additional input justifies additional cost, confusion and delay

> is there a sufficient conflict of interest b/n the licensee who has it already and the potential licensee who is worried about the application? Yes, allow to come in under 24(b);
> administrative hearings a better way to sort through these types of concerns 
Martin v. Wilks (SCOTUS granted cert, 1989 ( 5-4))
Where black firemen had entered into two consent decrees, one with City of Birmingham, another with the Board, and white firemen (non-parties) later challenge it as reverse discrimination; trial court booted the new suit as an impossible collateral attack; circuit reversed) SCOTUS: Rule 24 is in permissive terms – not mandatory terms like compulsory joinder (19(a)); Consent decree is a voluntary settlement b/n 2 groups; can’t be that it settles the conflicting claims of another group who does not join the agreement.  ( No requirement that a person intervenes just b/c he can; lack of intervention not a bar to future challenge.

Dissenting, STEVENS: District court is not obliged to retry a case every time an interested nonparty asserts that some error that might have been raised on direct appeal was committed;

Problem of collateral review would destroy the integrity of litigated judgments, lead to lots of vexatious litigation and subvert interest in comity b/n courts

(Post-Wilks, Congress enacted legislation aimed at reversing holding – prohibits a collateral challenge to a consent decree in a civil rights case complaining of employment discrimination where the challenger had notice of the proposed judgment, had reasonable opportunity to present objections, and whose interests were adequately represented in the action
E: hard to ask P to bring in everyone who is likely to object;

· awkward to get Ps organizing D classes when D might have no champion

· given indefinite nature of 3rd party interests, is to go to dissenting model; intervention is done as a right; require court to publish notice (like Mullane case) – Rule 24 is not enough.  

Interpleader – stakeholder requires claimants to litigate rights to property/fund
Typical situation for interpleader: 
E is a bailee for hire of a valuable painting; now X who gave the painting asks for it back; E would return it, but X is a known thief;  E says he has no claim to picture, brings suit in federal court to let the others who purport to have claim fight it out. ( A interpleads both B and C; lawsuit takes place b/n B and C.

Statutory basis for interpleader in the Federal Interpleader Act, codified at 28 USC §§ 1335, 1397 and 2361 (nationwide service of process).
Rule 22 a more limited basis for interpleader in terms of SM jd, P jd, venue and injunctive relief; (used in practice when stakeholder is citizen of one state and claimants all citizens of another state)

Cohen v. The Republic of Philippines (really intervention case, but starts with impleader b/c claim to painting is contested)
Cohen had some expensive paintings in his possession that were given to him on consignment from Braemer, Imelda Marcos’s agent in charge of her NY home, where paintings had hung.

Cohen brings interpleader action against Braemer and Philippines (which asserts belong to Philippines b/c acquired w/ gov’t funds or illegally obtained funds by Marcoses); Imelda Marcos moves for intervention under 24; (Both Philippines and Braemer are happy to have her join b/c they want a final adjudication that won’t be vulnerable to others) Court Grants Marcos motion to intervene on several conditions (gets permission to come to NY or is deposed in Philippines)

State Farm v. Tashire (Note 6) – SCOTUS allowed use of interpleader when there was no risk of insurer being multiply liable but just for purpose of distributing the proceeds equally to truck/bus accident victims

* also held that requirement of complete diversity is statutory not constitutional (implication that Congress can amend § 1332 to allow federal Jd when some but not all parties are diverse)

Class actions
in thinking about class actions, many concerns

· relationship to permissive joinder as means for aggregating claims

· what to do w/ cross-claims counterclaims

· res judicata effect

Ability to defeat collective action problem where lots of people have a small stake in the litigation
rules are drafted with an eye to the const’l issues

· adequacy of representation

· notice element (23b3s)

The need for homogeneity of class

> Ps are always ‘lumpers’ and Ds are ‘strippers’ in terms of the way they see the issues relating

> In Hansberry, real question is whether there is a homogenous class – adequacy of representation element requires that everyone has common objectives – if can show dissidence in the class, it’s const’l violation

> CA has both advantage and risk of uniformity – if you get it wrong once, it’s wrong w/r/t every P; (same objection to offensive use of collateral estoppel);

> when dealing with CA, may be that litigation is the wrong method; might be a straight administrative law problem

Basic principle of class action – should not alter, magnify or reduce substantive entitlements of any members of class, supposed to get rid of transactional obstacles that would otherwise prevent suit.

Rule 23 (modified in 1966) – application has been highly controversial

23(a) four prerequisites to bringing a class action:

(1) numerosity – class so numerous that joinder of all is impractical

(2) commonality – questions of law or fact common to class

(3) typicality – claims or defenses of the representative are typical of claims/defenses of the class

(4) adequacy of representation – reps will fairly and adequately protect interests of class (goes more to adequacy of attorney in terms of experience, access to resources including the finances to support protracted litigation)

23(b) if all prereqs in (a) satisfied, can bring action as class action if also

(1) prosecution of separate actions would create risk of

A. inconsistent/varying adjudications w/r/t individual members which would establish incompatible standards of conduct for party opposing class ex. city proposes to issue bonds; there are many supporters and opponents; by grouping supporters into class, opponents into class, prevent situation where different adjudications lead to incompatible standards of conduct for the city
B. adjudications w/r/t individual members which would as practical matter be dispositive of interests of other members who are not parties or would substantially impair or impede their ability to protect their interests; ex. of claimants of insurance pay out when all claims exceed coverage – provides way to assure similar parties treated alike
(2) OR, if party opposing class has acted or refused to act on grounds generally applicable to the class, making it appropriate for final injunctive relief or declaratory relief w/r/t class as whole ex. of civil rights claim; must be primarily injunctive
(3) OR, court finds that questions of law/fact that are common predominate over any questions affecting only individuals, and a class action is superior to other available methods for fair, efficient adjudication; lists matters pertinent to the findings:
A. interest of members of class in individually controlling the prosecution/defense of separate actions;
B. extent and nature of any litigation concerning the controversy which is already commenced
C. desirability or not of concentrating the litigation of the claims in the particular forum
D. difficulties likely to be encountered in the  mgmt of a class action
The most controversial of the three; Ps are seeking primarily $$ damages; can think of as 2 subdivisions of cases – small claims (like where 5 million people overcharged $70 each) and mass torts (airplane crashes, etc.)
***under 23(c)(2), representative bringing class action under 23(b)(3) must provide best notice practicable to all members of class who can be identified through reasonable methods
23(c)(1) class action certification decision should be made as soon as practicable after the action is commenced

23(c)(2)(B) the judgment, whether favorable or not, will include all members who do not request exclusion

+ until 1998 decision of district court on certification was not appealable; Rule 23(f) changed this: court of appeals may in its discretion permit an appeal from either grant or denial of class cert. if application made w/in 10 days after entry of the order;

Hansberry v. Lee SCOTUS, 1940

Restrictive covenant on sale of homes to blacks sought to be enforced against homebuyers Hansberrys.  Previous litigation in Burke v. Kleiman held that covenant was enforceable (although this was a sham –requisite number of signatures needed for covenant to take effect had not been reached); But, neither side represented the Hansberrys’ interests in the Burke suit; to allow that adjudication to bind them now would deny them due process.  Procedure and litigation here do not satisfy the requirements for members of Burke class to stand for Hansberrys b/c not adequate representation: (H normally bound to class b/c privity since aquired property from a class member)
· restrictive agreement was only among the signers; clear that all those alleged to be bound by the agreement would not constitute a single class in any litigation brought to enforce it:

· the enforcers in Burke can’t be in the same class as those in whose interest it is to resist the covenant enforcement;

· selecting representatives whose substantial interests are not necessarily or probably the same  as those who they are deemed to represent denies due process protection
Held: Hansberrys not barred from challenging covenant as part of Burke class.
· (SCOTUS does not have JD to correct confusion w/in state courts unless the confusion is w/in federal jd; only way to reach the IL judgment was to find a const’l error – lack of due process)

· E: even w/o the const’l argument, try under Rule 60 to get judgment opened
· E: Dissenters to covenant in Burke should have filed a motion to intervene under 24(a) in the Burke litigation – demonstrate that the requisite number has not signed covenant.

( Hansberry can be cited for proposition that a person asserted to be bound by former class litigation has the right collaterally to challenge the adequacy of the representation in the class suit.  (like Gonzales v. Cassidy case, p. 990: unnamed member of first suit class not precluded from bringing own action even though the class lost first suit b/c the representative had become inadequate when secured relief for himself but failed to appeal on behalf of class.

Communities for Equity v. Michigan High School Athletic Ass’n

Suit against MHSAA for gender discrimination in violation of Title IX of Education Amendments of 1972; the Equal Protection Clause; and Mich Compl laws §§ 37.. (discrimination in refusing to sanction some sports for girls, making them play in nontraditional seasons, giving them inferior scheduling, inferior facilities and requiring that play under rules or conditions different from NCAA or other governing bodies.)  P brings motion for class certification; looks to 23(a) prerequisites, held: class of all present and future female students enrolled in MHSAA schools who participate in athletics or who are deterred from participating in athletics b/c of discriminatory conduct is certifiable under 23b2.
· E – this looks wrong!:
· seems like the built in conflict of interest in the class (some girls prefer status quo) means that this case is wrong.  If it goes forward and is res judicata, the girls whose interests were not adequately represented are in same situation as Hansberry. 

Heaven v. Trust Company Bank

Heaven leased a Ford Taurus from D, signing preprinted lease form provided by D; brings this action alleging that D failed to comply with disclosure requirements of the Consumer Leasing Act, 15 USC 1667-67e and Regulation M; D counterclaimed on alternative grounds that individual class members had defaulted on leases and/or had made false statements in their lease applications.  Held: lower court’s refusal to certify class is no abuse of discretion:
· The individual lessee counterclaim defendants would have to make separate defenses – this would require multiple factual determinations, a factor to consider under 23(b)(3)(D) – the difficulties likely to be encountered in the management of a class action

· Exposure to the counterclaims could exceed amount some members would recover as class members – a factor to consider under 23b3A
Phillips Petroleum v. Shutts (SCOTUS 1985)
Suit for interest on royalties paid at lower price while high price awaiting fed approval.  Shutts provided each member w/ notice by mail; 3,400 members opted out and no delivery could be had to 1,500 members; both these groups were excluded, leaving 28,100 members

· less than 1,000 of members of class reside in Kansas, and only about one quarter of one percent of the gas leases involved in suit were on KS land

D argues that:

- unless out-of-state P’s affirmatively consent, the Kansas courts may not exert jurisdiction over their claims (unless they have personal jd through minimum contacts);

- An adverse judgment by KS courts may extinguish a P’s chose in action through res judicata, and that is just as onerous as an adverse judgment on the merits to a D
Held: The absent class action P is in a different position from a defendant ( less DP protection for the absent P; forum state may exercise jd over claim of absent class-action P even though no minimum contacts w/ the forum as would be needed for personal jd over a D (Int’l Shoe);
Minimal procedural due process still required – and KS statute satisfies this requirement
(does not reach question of choice of KS law)
Amchem Products, Inc. v. Windsor
Massive coming together of Ps and Ds in asbestos in committee form, they try to get class so that can settle.  Held: do not satisfy requirements of common issue predominance and adequacy of representation.  Conflict of interest that Ginsburg is concerned about:  That P attys will try to frontload settlement for the ‘inventory settlements,’ that the exposure Ps are going to get little. 

E: The larger the stakes and more acute the conflict of interest, the more process have to supply.

Attorneys Fees in Class Actions – a la Epstein
CA is a lawyer without a client, don’t get ex ante contractual arrangement settling on hourly or contingent arrangement; also get variation based on skill of lawyer, nature of case.

In dealing with fees for CA, since no consumer monitoring behavior, subject to ex post review and approval by district court judge.

How to calculate fees in damages cases? 

(p. 1000) – common fund solution: if monies paid out to members of class, get a lien on grounds that it would be unjust enrichment for them to get it when you did work

- generally no fee shifting to Ds

Notes #1: use hourly rate of lower paid atty or higher rate of big firm atty?

· rates are illusional – an atty who is aware of his large CA might change other fees of the few suits has;

what if she has taken a lot longer than another lawyer?

· E: don’t want to require both rapidity of work and low rate; if keep rate low, allow her to get all hours; if hike rate to average, reduce hours to average.

Most appellate courts don’t want to get involved.

If recovery turns out small and atty billing is large, allow atty to keep lion’s share of recovery?  

Why not?!  If atty had done it on a direct fee arrangement with a single client, could be that atty will keep it all.  Or, might shift to contingent fee basis with different risk allocation – then only give atty a cut like 30%.

With these two points of departure, anything in between is permissible.

How to calculate fees in injunction cases?  

No common fund in these instances, hard to get ds from any of these people;

E: recognize that if CA’s involving injunctions are going to work, has to be a fee award; have to figure out what the injunction is worth, take that from the Defendant

Abuse of discretion is standard of review – get lots of imagination by district court judges

How to calculate if money damages and injunctive relief are mixed together?

Try to figure out worth of injunction; take proper percentage of total out of each (if damages are 10k and injunction is worth 90k, take 10% from damages, and 90% of fee from Defendant).
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