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Constitutional Law Outline

Tenth Amendment Limits on Congress’ Commerce Power:
· Congress does not have the power to compel states to enact or administer a federal regulatory program.

· Congress may effect the objective by the following means:

· Directly regulating the individuals in the state by exercise of the Supremacy Clause. In this case the federal government must enforce the law or regulation.

· Regulating the state and individuals alike if the federal purpose is sufficiently important.

· Attaching conditions on the disbursement of federal funds. The conditions must bear some relationship to the purpose of the federal spending. (NY v. US)
· Offering the state a choice of regulating the activity according to federal standards or having federal law pre-empt the state law. The federal government would be responsible for enforcement, in the latter case. (NY v. US)
· Regulate state activities without forcing states to regulate individuals, enact laws to regulate such individuals or require state officials to enforce such laws. 
· Reasoning for banning direct control over state governments:

· 10th Amendment preservation of rights to states and division of state and federal power

· Decreased accountability as the legislators that set the rules (federal) are isolated from the public feedback regarding the legislation by the state officials who are enforcing the legislation (NY v. US)
· Disturbs the separation of powers between the branches of the federal government by decreasing the executive’s power to enforce the legislature’s statutes. (Printz v. US)
·  Cases for 10th Amendment Limits:
· New York vs. U.S. (1992) C 160 – the federal government passed the Low-Level Radioactive Waste Policy Act which compelled states to either provide adequate waste disposal sites or take possession of such waste (liability and disposal). The court held that such a law interfered with state sovereignty under the 10th amendment as it compelled a state to regulate the field instead of directly regulating the generators and disposers of waste, 

· Printz v. U.S. (1997) C 169 – The federal government passed the Brady Act which in part required local and state law enforcement officials to collect and submit to the federal government data on those purchasing handguns. The court held that such a requirement was a violation of state sovereignty as it hijacked state’s to enforce federal regulations, rather than enforcing such regulation by means of federal law enforcement.

· Reno v. Condon (2000) C 178 – the federal government enacted the Driver’s Privacy Program that required state DMV and private organizations to not release private information on persons who have submitted such data to the DMV for licensing purposes. The DMV was selling such data to external groups, including for marketing purposes. The court held that the law was permissible as it: (1) is generally applicable, (2) demands action on the part of the state rather than enforcement of a federal rule on its citizens, and (3) is a valid exercise of the Commerce Clause. 
Congress’ Taxing and Spending Power:


The Constitutional Basis: Article I, §8: “Congress shall have the power to lay and collect taxes, duties, imposts and excises, to pay the debt and provide for the common defense and general welfare of the United States; but all duties, imposts and excises shall be uniform throughout the United States.”


The Principle:

· The Congress has broad power to tax and spend under the Constitution. Such power is not limited to the powers enumerated in the Constitution but rather is a separate and individual right of Congress. (US v. Butler)
Taxation:

· A direct tax must be apportioned according to the census or enumeration.

· A duty, impost or excise must be uniform throughout the United States. (Chas. Steward v. Davis)
Spending:

· Congress may place conditions on federal grants to state and local governments.

· The limitations on this are:

· Must be used for the pursuit of the general welfare (defer to Congress)

· A condition must be unambiguous enabling states to understand the conditions the federal government places on them

· The conditions must be related to the purpose of the federal spending

· The percentage of funds that are conditional cannot be so high as to become compulsive (SD v. Dole)
Cases for Tax and Spend Power:

· U.S. v. Butler (1936) C 181—The federal government passed the Agricultural Adjustment Act that allowed the Secretary of Agriculture to limit production of crops and tax overproduction. The court held that, while Congress had broad taxing powers (good law still), the act was invalid because it infringed on state power to regulate and control agricultural production (overruled).
· Chas. C. Steward Mach. Co. v. Davis (1937) – The federal government passed a tax on employers in the Social Security Act. The court held that such a tax was a valid exercise of the Congressional power of taxation.
· Penstate School & Hospital v. Halderman (1981) – Holding that conditions on grants must be unambiguous.
· South Dakota v. Dole (1987) – the federal law directed the Secretary of Transportation to withhold 5% of federal highway funds from states that allow people under age 21 to purchase alcohol. The court held that this was a valid exercise of the spending power: (1) used for general welfare, (2) unambiguous in nature, (3) related to the purpose of the spending and (4) is a small portion of the funds.
Congress’ Power Under the 13th, 14th & 15th Amendments:


 The Amendments:
· 13th Amendment: Bans slavery or involuntary servitude and gives Congress the power to enforce it.

· 14th Amendment: 

· All people born in the US or naturalized are citizens of the US

· Entitled to all rights of citizenship which will not be abridged by states without due process of law.
· States will not deny any person equal protection of the laws

· Congress shall have power to enforce

· Does not guarantee right to vote.

· Privileges and Immunities Clause

· 15th Amendment: Guarantees the right to vote to all citizens regardless of race, color or previous condition of servitude.

The Principles:

· Congressional Power over Private Actors

· The 14th amendment applies only to state action. (US v. Morrison)
· The 13th Amendment does allow action directed at preventing private racial discrimination. This view was upheld in Jones v. Mayer (1968) (banning discrimination on buying/selling property) and Runyon v. McCray (1976) (banning discrimination on private contracting).
· Scope of Congressional Power:

· Initially, the 14th Amendment was held to give Congress remedial and legislative powers to enforce the amendment and to determine what conduct violates the amendment. (Including those not previously proscribed by the Constitution).

· This view was reversed in recent years with the overturning of the RFRA on the basis that the history and intent of the 14th and 15th Amendments did not give Congress power to create new areas of Constitutional protection, but rather a remedial power to enforce the Constitution. (City of Beorne v. Flores)
The Cases:

· U.S. v. Morrison (2000) C189 – The federal government enacted the Violence Against Women Act that sought to punish perpetrators of violent crimes against women under federal law. The court held that this was not constitutional as an action under the 14th Amendment as it did not regulate state action but rather that of private individuals, and that the clear intent of the ratifiers of the Amendment was to place such a limit on it.

· Katzenbach v. Morgan & Morgan (1966) C192 – The federal government passed the Voting Rights Act of 1965 that guaranteed access to voting for residents of Puerto Rico who had completed 6th grade in a school where the primary language was not English. The court held that this was a valid exercise of Congressional power under the 14th Amendment stating that Congress had the power to determine what conduct was discriminatory and to prevent such conduct with laws that are “plainly adapted to that end” and are within the “letter and spirit of the Constitution”. (Wide scope of 14th Amendment power. Since overruled by Beorne)
· City of Beorne v. Flores (1997) C196 –The controversy arose out of the case of Oregon v. Smith (1990) in which the court narrowed the scope of the Free Exercise Clause by upholding an Oregon statute that prevented the use of peyote despite complaints by the Indian community that this was a violation of their religious rights. The court held that the Free Exercise Clause did not apply to laws that were neutral and of general applicability. In response Congress pass the Religious Freedom Restoration Act which expanded the Free Exercise Clause requiring any state law to have a strong governmental purpose in any infringement on religious freedom, regardless of the law being neutral or generally applicable. In the City of Beorne decision the court held that the RFRA was unconstitutional as nothing in the legislative history of the 14th Amendment gave Congress power to expand rights but instead was limited to the remedial role (congruent and proportional to evil addressed) of enforcement. Also the court held that the RFRA was overbroad and over-burdensome on state rights. (Case involved expanding a church that the city had labeled as a historic landmark). (Narrow scope).
Limitations on Legislation Abrogating Immunity of the States to Suit (11th Amendment):

11th Amendment: precludes the federal judiciary from hearing suits brought against a state by citizens of another state or foreign nation. (interpreted broadly by the current majority to include both diversity and federal question cases, though a 4 person minority believes it to apply only to diversity cases)


The Principles:

· Suits are barred against states by citizens of other states or by foreign nationals.

· Suits are also barred against states by citizens of those states. Hans v. Louisiana (1890) (holding that it would be anomalous to allow state citizens to sue states when non-citizens could not.)
· Serves as a restriction on federal court subject matter jurisdiction.
· Congress cannot authorize such suits in state court. Alden v. Maine 
Determining whether Congress has abrogated state immunity: (Simeone v. Florida)
· Did Congress unambiguously express its intent to abrogate?

· Is such action pursuant to a valid exercise of power?

Does the abrogation serve an appropriate purpose under §5 of the 14th Amendment? (Florida Prepaid v. CSB)
· Must meet this standard to be upheld under the 14th Amendment exception

· Court evaluates the history of the target violation – looks for evidence of a widespread and persistent pattern of violation of the right – absence of such argues against the validity

· Court looks at the scope of the legislation in relationship to the right being protected, balancing the evils of one versus the other.

· Is the state action a transgression of Equal Protection or Due Process.
Alternative methods of ensuring accountability:

· State officers may be sued in court (however, any judgment arising from such suit cannot be paid from the state treasury). Ex Parte Young (1908)
· States may waive their 11th Amendment immunity, but such waivers must be explicit not implied.

The Cases:
· Fitzpatrick v. Bitzer (1976) C203 –Congress passed the 1972 Amendment to Title VII of the Civil Rights Act of 1964 that permitted federal courts to impose monetary penalties on states for violations of the employment non-discrimination law. The Congress did this under its power in §5 of the 14th Amendment. The court held that, while Congress had no power to permit private litigation against states in normal circumstances, the 14th Amendment provided an exception when such legislation was “appropriate” to enforce the rights guaranteed under the 14th Amendment.

· Seminole Tribe of Florida v. Florida (1996) C205 – Congress passed the Indian Gaming Regulatory Act that provides that Indian tribes may only conduct gaming activities under a valid compact with the state, and that the state must make a good faith effort to enter into such a compact. Failure to do so would make the state liable to private action in federal court. The court held that the act was unconstitutional as it violated the 11th Amendment, to which the only exception is §5 of the 14th Amendment. The court overruled Pennsylvania v. Union Gas Co. (1989) in holding that Article III and the 11th Amendment do not create a Congressional right to abrogate state immunity except as specified in §5 of the 14th Amendment.
· Florida PrePaid Post-Secondary Education Expense Board v. College Savings Bank and U.S. (1999) C210 – Congress amended patent laws to allow suit brought against states and their officers for patent violation in federal court. Subsequently, this action was brought by CSB. The court held that in order for an abrogation of state immunity to be valid under §5 of the 14th Amendment, it must be appropriate (based on its history and pattern of abuse) and not overbroad in relationship to the evil it is trying to address. In the instant case, the court held the act to be unconstitutional due to lack of evidence of a pattern of abuse  (only 8 cases in 110 years) and the wide-breadth of the act. A valid act could only provide remedy under Equal Protection if the states lacked to offer adequate remedy in such cases.
· Kimel v. Florida Board of Regents (2000) C215 – Congress passed the Age Discrimination Employment Act creating a federal right to remedy in federal court for age discrimination by states against individuals. The court found this to be unconstitutional under the 11th Amendment as: (1) there was no clear evidence of a pattern of discrimination, (2) age is not a suspect category under the Equal Protection Clause and thus only requires a rational basis for discriminatory statutes, and (3) the act is out of proportion to the evil being remedied.
· Alden v. Maine (1999) C 220 – The federal government created a right to bring suit against a state in its own state court for employees who have been discriminated against under the Fair Labor Standards Act of 1938. The court held that such remedy was unconstitutional as the state was both historically and by virtue of sovereignty, immune from suit in its own courts. This did not extend to limiting a state’s ability to consent to jurisdiction, nor did the immunity extend to municipal corporations, non-state governmental entities, and state officers.
· Board of Trustees of the University of Alabama v. Garrett (2001) WS – The government created a right to federal remedy for state actions violating Title I of the Americans with Disabilities Act. The court held that such remedy is in violation of the 11th Amendment as it violates state immunity without having an “appropriate purpose” under §5 of the 14th Amendment. The court held that (1) the disabled are subject only to a rational basis test under Equal Protection and (2) that Congress has failed to show a pattern of abuse by states that would suggest an evil large enough to merit such broad legislation.

· Nevada Department of Human Resources v. Hibbs (2003) WS – The Family and Medical Leave Act of 1993 was created to provide leave for medical and family reasons to males and females equally, with a federal remedy entitling individuals to bring suit against states in federal court. The court held that this was not a violation of the 11th Amendment as (1) gender classifications are subject to heightened scrutiny under Equal Protection that involves showing a “important governmental purpose” and a “substantial relationship between the discriminatory means and the objective attempted to achieve” and the state had not shown such purpose or relationship, (2) the history of discrimination based on sex is longstanding and widespread, and (3) and the Congressional remedy is proportional and congruent with the evil sough to be prevented.
· Tennessee v. Lane (2004) WS – Title II of the ADA provides for equal access to public facilities for the handicapped, including court rooms, hockey rinks, and parks. The right to suit in federal court against the state is part of the act. The court held that, unlike Title I of the ADA, Title II involves a right that deserves stricter scrutiny under Due Process – access to the courts. This is an issue sufficiently important to authorize Congressional abrogation of state immunity, as long as the action is appropriate. Here the court identifies the long history of unequal treatment of the handicapped and the limited scope of legislation in upholding its Constitutional validity.
Limits on State Regulatory and Taxing Power:

The Principles:

· State law is subject to some limitations based on the federal structure of the government

· State laws can be invalidated:

· Congress has acted: if Congress has enacted legislation in the area and the legislation is Constitutional, then the federal law pre-empts state.

· Congress has not acted (or federal law does not pre-empt state law): if Congress has not enacted a pre-emptory statute, state action may still be barred by:

· Dormant Commerce Clause: despite Congress’ silence, states may not place an undue burden of interstate commerce

· Privileges and Immunities Clause: guarantees equal access to constitutional rights and important economic activities to out-of-state residents as in-state residents.

Pre-emption:

· There is no clear rule for determining when a state law is pre-empted, thus a great deal of weight has to be placed on Congressional intent. (Gade v. NSWM)
· Four Types of Pre-emption:

· Express pre-emption: clearly stated intent to pre-empt

· Requires an initial evaluation of the scope of the pre-emption

· Presumption is for non-pre-emption

· Narrow construction of intent is standard

· Field pre-emption: where while there is no express statement of pre-emption, Congress has reserved the entire area of legislation for the federal government

· Conflict pre-emption: where federal law and state law cannot be both followed without conflict

· Where state law stands as an obstacle to an important federal objective
The Cases:

· Express Pre-emption:

· Cipollone v. Liggett Group, Inc. (1992) C306 – The federal cigarette labeling laws encompassed in the Public Health Cigarette Smoking Act of 1969 expressly forbade requirements and prohibitions by states on cigarette manufacturers based on advertising or promotion when such manufacturers labeled their products in compliance with the federal act. (1965 – “no statement shall be required” [no pre-emption]; 1969 — “no requirement or prohibition shall be imposed” [pre-emption]) The court held that this was express pre-emption, the only question being its scope. Despite a presumption of non-pre-emption, the court found that the act barred state remedy under tort law against the manufacturer based on claims related to advertising and promotion of the product, but not necessarily in other tort areas (narrow construction).
· Implied Pre-Emption: Conflict:
· Florida Lime & Avocado Growers v. Paul, Director Department of Agriculture of California (1963) C310 –The issue on appeal to the court was whether the California state law banning import of avocados with less than 8% oil content was pre-empted by federal standards that had a different scheme for assessing maturity. The court held that, since growers in Florida could comply with both the federal and California standards, there was no implied pre-emption.

· Implied Pre-emption: Impedes Federal Objective:
· Pacific Gas & Electric Company v. State Energy Resources Conservation & Development Commission (1983) C311 – The question before the court was whether the California law that conditions the building of nuclear power plants on proof that adequate storage facilities and means of disposal are available for nuclear waste is pre-empted by the Atomic Energy Act of 1954. The court found that (1) complete field pre-emption was not demonstrated as the federal government only reserved the field of safety and operation leaving the rest to the states, (2) field pre-emption did exist in the area of safety and operation of plants such that all state laws based on safety concerns were pre-empted, (3) there was no conflict with federal law as the act did not mandate the manner of building or safety of power plants, and (4) while it was a federal objective to develop nuclear power, that objective was not to be attained at any cost, but rather could be limited by a state’s economic concerns (safety concerns would be pre-empted). Thus the California law was upheld.

· Field Pre-emption:
· Hines, Secretary of Labor and Industry of Pennsylvania v. Davidowitz (1941) C315 –The court addressed the constitutionality of a Pennsylvania Alien Registration Act that required aliens over the age of 18 to register yearly and carry ID to be shown to law officers on demand. The court held that the area of Immigration Law was a field occupied by the federal government and thus the state law is pre-empted by the Federal Alien Registration Act.

Dormant Commerce Clause

The Principles:

· The dormant commerce clause acts as a negative block on state regulation that unduly burdens interstate commerce.

· The motivation for it includes: (1) to prevent state laws that interfere with interstate commerce, (2) to further the national economy, and (3) to provide equal protection of the laws to citizens of all states (as cannot vote in the state). Hood & Sons v. New York (1939) (ban on facilities to acquire and ship milk through interstate commerce was overturned)
Framework for evaluating dormant commerce clause cases:

· Does the state statute serve a legitimate local public interest
· Are the effects of the state statute on commerce “incidental” or “clearly excessive in relation to the putative benefits”

· What is the nature of the local benefit
· Are there alternate means to affect the desired result that are less burdensome on interstate commerce?

The discriminatory nature of the law:

· The court has held that whether a law discriminates against out-of-state interests for the benefit of in-state interests is a key issue.

· If the law is discriminatory, the law is presumed unconstitutional unless the state interest is very significant. The burden is on the state to prove that an important state interest is involved and that there is no less burdensome alternative available to address the issue. (Dean Milk v. Madison)
· If the law is not discriminatory, the law is presumed constitutional unless the burden on interstate commerce is particularly severe. 
Facially Discriminatory vs. Facially Neutral Laws:
· Facially Discriminatory laws are those that by their nature create a different standard for out-of-state vs. in-state interests. The presumption is that these are invalid barring a very important state interest.
· Facially Neutral laws are unconstitutional if they have a discriminatory purpose or effect. (Minnesota v. Clover Leaf Creamery)
Non-discriminatory laws

· The assumption is that such laws are valid unless the burden on interstate commerce outweighs the local benefit. (Pike v. Bruce Church) (Pike test)
Exceptions to the Dormant Commerce Clause:

· Laws that would be unconstitutional under the dormant commerce clause will be upheld if (1) Congress approves the law or (2) the “market participant exception” is involved, allowing states to preferentially treat local companies in relationship to government programs and government owned companies. The latter is limited to the transaction itself, and does not permit down-stream regulation of such products in a discriminatory way.
The Cases:
· Facially Discriminatory:
· City of Philadelphia v. New Jersey (1978) C331 – New Jersey passed a law banning the importation of waste into New Jersey by other states. The court held that while the state interest in preserving the environment and economy of their state was important, there was nothing unique about the external garbage that would allow for discrimination based on its origin. Therefore the law was facially discriminatory and invalid. (Laws overtly blocking flow of commerce across state lines will almost always be invalidated)
· Carbone v. Clarkstown, NY (1994) C333 – The court held that a Clarkstown ordinance requiring all waste brought into or shipped out of Clarkstown to be sorted in the local transfer station, thereby charging a fee on all such transfers which would help pay for the plant, was unconstitutional as it was facially discriminatory against out-of-state or non-local garbage processors who would not be eligible to compete for the waste originating in Clarkstown. Such facially discriminatory law could not be validated under the state interest of financial return.

· Hughes v. Oklahoma (1979) C337 – The court held that an Oklahoma law prohibiting export of minnows for sale outside the state was unconstitutional as it was facially discriminatory, the purpose of conservation of resources was not sufficient to overcome this, and the law did not even attempt to lessen its burden on interstate commerce. (No effort was made to regulate instate use)
· Dean Milk Co. v. City of Madison (1951) C347 – The court held that a Madison city ordnance that forbids sale of milk not processed within 5 miles of the city from being sold in Madison is unconstitutional as it is facially discriminatory and imposes an undue burden on commerce, while the asserted public interest in safe milk can be achieved easily without such burden.

· Maine v. Taylor and U.S. (1986) C348 – the court held that a Maine statute prohibiting the import of minnows into Maine in order to preserve the health and integrity of their minnow population was valid, despite the fact that it was facially discriminative, because the state interest was a valid one and no alternate method of protecting such an interest was available.

· Facially Neutral:
· South Carolina State Highway Department v. Barnwell Brothers, Inc. (1938) C326 – The court held that the South Carolina ban on oversize trailers was not an undue burden on interstate commerce as it was a significant state interest (highway safety) and the rule was equally applied to in-state and out-of-state traffic. (no evidence of safety issue here)
· Southern Pacific Co. v. Arizona (1945) C327 – The court held that an Arizona law barring operation of trains of length greater than 14 cars was a violation of the dormant commerce clause as it created a large burden on interstate commerce and there was little or no evidence that there was a significant state interest in the regulation. (no safety issue)
· Hunt v. Washington State Apple Advertising Commission (1977) C338 – the court held that a North Carolina law banning the import of all apples with any grade other than the USDA grade was forbidden as it was an undue burden on Washington State growers who had built their reputation on the stringent Washington standards and would be forced to remark their apples for shipment to North Carolina. The court held that, while the law was facially neutral, it had a discriminatory effect, the state interest was not readily identifiable, and there were other methods of achieving the stated goal without burdening interstate commerce. (State goal was uniform quality standards)
· Exxon Corporation v. Governor of Maryland (1978) C340 – The court held that a Maryland law banning oil refiners/distributors who sell oil in Maryland from owning retail service stations in the state and requiring uniform distribution to all retail stations was not discriminatory in that it affected in-state and out-of-state businesses equally, it did not give local stations a competitive advantage over out-of-state operators who did not refine oil, but rather simply had a negative effect on integrated oil companies. This was held by the court to be permissible. (“Protecting market not individual companies”)
· West Lynn Creamery v. Massachusetts (1994) C343 – The court held that a Massachusetts law that taxed all milk sold to instate retailers then distributed the monies as subsidies to local dairy producers had a discriminatory purpose in that it created discrimination in charging all producers a tax and then providing the monies to instate producers only, thus causing out-of-state producers to in effect subsidize local producers. The law was unconstitutional.

· Minnesota v. Clover Leaf Creamery (1981) C345 – The court held that a Minnesota law that banned sale of milk in plastic containers was not discriminatory because it applied the requirements evenhandedly to in and out of state firms, and did not significantly burden interstate commerce.

· Non-Discriminatory Statutes
· Pike v. Bruce Church Inc. (1970) C350 – The court held that an Arizona statute mandating that all cantaloupes grown in the state be packaged and labeled prior to being shipped out of the state was unconstitutional as it created a significant burden on interstate commerce (must build $200,000 packing plant unnecessarily) while having a relatively minor public interest in having the cantaloupes labeled as an Arizona product. The law was not discriminatory but failed the balancing test.

· Bibb v. Navajo Freight Lines (1959) C353 – The court held that an Illinois statute requiring contoured mud flaps was unconstitutional as it impose a burden of changing mud flaps from the straight model approved by 45 states and required in Arkansas to the contoured ones with no evidence that the contoured flaps created a safety benefit. The court stated that non-discriminatory laws that target safety issues are almost always valid if the law indeed promotes a safety interest.

· Kassel v. Consolidated Freightways (1981) C354 – The court held that an Iowa law prohibiting 65-foot double trailers was unconstitutional as it placed a significant burden on interstate commerce and the state could not show any safety benefit of the law.
· CTS Corp. v. Dynamics Corp. of America (1987) C357 – The court held that an Indiana law requiring a purchaser of a company in the state be subject to a majority vote of disinterested shareholders to approve the transaction constitutional as it was non-discriminatory and was enacted for the legitimate purpose of protecting Indiana shareholders.

· Exceptions:
· Western & Southern Life Insurance v. California (1981) C360 – the court held that a discriminatory law enacting a retaliatory tax on insurance companies that are domiciled in states that tax California companies unduly is constitutional as Congress granted the full power to regulate this field to the states in the McCarran-Ferguson Act. (Congressional consent)
· Reeves, Inc. v. William Stake (1980) C362 – the court held that South Dakota may limit sale of cement it produces solely to its residents in time of shortage as the regulation falls squarely under the market participant exception.
Privileges and Immunities Clause (Article IV, § 2):
The Clause: “The Citizens of each State shall be entitled to all Privileges and Immunities of Citizens in the several States.”


The Principles:

· Interpreted by the Supreme Court to forbid discrimination by states against out-of-state citizens in the areas of fundamental rights and important economic activities.

· Laws that are discriminatory under this principle are invalid unless they are substantially related to a substantial state interest. (United Building v. Camden)
· The term “Citizen” limits the applicability of this clause to US Citizens (corporations and aliens are not covered by it)

· Two fundamental areas of applicability:

· Constitutional rights – Doe v. Bolton (1973) (Court struck down a Georgia law limiting abortions to state residents)

· Important economic activities (earning a livelihood)

· Dormant Commerce Clause vs. Privileges and Immunities Clause

· P&IC limited to cases that involve discrimination while DCC applicable if the law burdens interstate commerce even if it is not discriminatory

· P&IC does not allow suit by corporations and aliens
· P&IC does not have the exception for Congressional Approval and Market Participant that is part of the DCC doctrine

Analysis:
· Two questions addressed in Privileges and Immunities Cases:

· Has the state discriminated against out-of-staters with regards to privileges and immunities accorded to its own citizens

· Is there a sufficient justification for the discrimination

· Presumption is that laws that discriminate under the P&IC are invalid

The Cases:

· Toomer v. Witsell (1948) C370 – The court held that a South Carolina law that charged residents $25 and non-residents $2500 to shrimp in state waters was clearly discriminatory, was not well tailored to the state goal of conserving shrimp, and thus was unconstitutional.

· United Building And Construction Trades Council v. Camden (1984) C372 – The issue at hand was a municipal ordnance that required 40% of employees working on city construction projects be residents of Camden in order to further the city goal of increasing employment and city vitality. The court held that: (1) the I&PC applied equally to municipal laws, (2) was applicable even if the discrimination was against residents of other cities not states, (3) the law was discriminatory, and (4) not enough evidence was provided to prove that the ordnance was tailored to address the stated evil. (However, NJ residents would have no claim under P&IC)
· Lester Baldwin v. Montana (1978) C373 – The court held that a Montana law charging non-residents significantly more for hunting licenses was not a violation of the P&IC as the right to hunt for recreation was not covered by the clause.

· Supreme Court of New Hampshire v. Kathryn A. Piper (1985) C375 – The court held that a New Hampshire law requiring members of the bar to be residents of New Hampshire was discriminatory against a constitutional privilege and the reasons presented by the state to such limitation while justifiable were not sufficient to counterbalance the harm to non-residents. The law was held unconstitutional under the P&IC.

State Action Doctrine:

The Principles:

· In general, Constitutional limitations apply to federal and state governments only. Those limitations usually do not apply to private citizens.
· Exceptions:

· The 13th amendment directly applies to private citizens
· Any statute, both federal and state, can bind private citizens to conform to a Constitutional standard.

· “public functions exception” – an entity must comply with the Constitution if performing a role that has traditionally and exclusively been performed by the government. (Rendell-Baker v. Kohn) 
· “entanglement exception” – an entity must comply with the Constitution if the government has authorized, encouraged, or facilitated the unconstitutional conduct. “A state can normally be held responsible for a private decision when it has exercised coercive power or has provided such significant encouragement, either overt or covert, that the choice must in law be deemed to be that of the state.” (Blum v. Yaretsky )

The Entanglement Exception: 

· Judicial and Law Enforcement Actions: state agencies cannot facilitate a private action in violation of the Constitution. (Shelley v. Kramer) 
· Recently, this has been narrowed to include only judicial action in prejudgment attachment and preemptory challenges.

· Evaluation:

· Does the deprivation occur as an exercise of a right or rule imposed or created by the state

· The party charged with the deprivation must be a state actor.

The Cases:

· The Civil Rights Cases (1883) C402 – The court held that the Federal Civil Rights Act of 1875 while valid against state and federal action was not valid in regulating activities of private citizens, as it was an area of legislation reserved for the states.

· Blum v. Yaretsky (1982) C439 – The court held that a private – but Medicaid receiving – nursing facility in making a decision to transfer a patient to a lower level of care did not fall under the due process requirements of the 14th amendment as it was not a state actor, was not doing a traditionally state function, and was not subject to state encouragement in its decision.
· Rendell-Baker v. Kohn (1982) C437 – The court held that a challenge to a private school’s personnel policy under First Amendment Free Speech protection did not constitute a valid challenge as the school was not a state actor. Despite the fact that the school received a large proportion of its funds from public monies, it was not performing a function that was previously exclusively governmental.
· Shelley v. Kramer (1948) C437 – A state court cannot enforce a discriminatory agreement barring sale of property to minorities (30 out of 39 property owners on a street signed an agreement banning sale of property to a non-Caucasian person) despite the fact that such agreement was privately made.
· Lugar v. Edmondson Oil (1982) C422 – The court held that a Virginia state law allowing prejudgment attachment of defendant’s property based solely on plaintiff’s assertion that the defendant was trying to dispose of the property to prevent payment of debt was a violation of Constitutional Due Process and as being a right created by the state and enforced by such allowed suit of a private party under Constitutional Due Process as a result of the entanglement exception to state action doctrine. (Plaintiff acted jointly with state to deprive defendant of property without Due Process).
· American Manufacturers Mutual Insurance v. Sullivan (1999) C431 – the court held that a Pennsylvania statute allowing private insurance companies to withhold payment on worker’s compensation claims pending review of the appropriateness did not create an entanglement exception to the state action doctrine. The respondents argued that the state created a right that then was used to violate their Due Process. The court denied this stating that while the right was created by the state, it was enforced by a private insurer, not a state actor.

· Flagg Brothers v. Brooks – Respondee sued respondent under Due Process violation arguing that the fact that a sheriff helped take her property to the warehouse of respondent where it was later sold to pay her debt to the warehouse created an entanglement exception to the state action doctrine. The court held that the decision and action of selling her property was a private action and thus did not qualify as an entanglement exception.

Due Process Clause:

Evaluating Impingement of Fundamental Rights:

· Is there a fundamental right?

· Constitutionally guaranteed

· “deeply rooted in the nation’s history and tradition”

· The fundamental right must be carefully described

· Fundamental rights demand strict scrutiny; non-fundamental rights are evaluated based on rational basis approach. (US v. Carolene Products)
· Is the right infringed?

· Defined as a direct and substantial interference with the right. If the burden is simply incidental, then a rational basis test applies even to fundamental rights.
· Is the government’s action justified by a sufficient purpose?

· When fundamental rights are involved, the state has the burden of proving that a truly significant interest is served by the law. 
· Are the means sufficiently related to the goal?

· The goal must be necessary

· No less restrictive means is available.

Fundamental Rights Upheld Under Due Process:

· Marriage:

· Loving v. Virginia (1967) C701 – A Virginia state law banning interracial marriages is a violation of the Due Process Clause as the right to marriage is a fundamental societal right. (No government interest noted)
· Zablocki v. Redhail (1978) C702 – A Wisconsin law prevented marriage of a person with minor issue out of his custody and support responsibility until granted leave by the court. The law was allegedly intended to allow for counseling of fathers on responsibility of support and to protect the welfare of the children. The court held that (1) marriage is a fundamental right, (2) the law is a direct and substantial interference with such right, (3) the state interest in educating fathers is invalid as no such education occurred, and (4) the child’s interest could be protected by less restrictive means. (Right to marriage grounded in fundamental right to privacy.)
· Custody of One’s Children:

· Stanley v. Illinois (1972) C707 – The court held that a Illinois law that made all children of unwed fathers become wards of the state upon the death of the mother unconstitutional under the DPC as the right to the custody of one’s children was fundamental, and the state interest was not well served by separating children from fit fathers.
· Lehr v. Robertson (1983) C709 – The above DPC protection does not extend to unwed fathers who have not shown involvement or interest in the child.
· Michael G. v. Gerald D. (1989) C709 – California law presumes that a child born to a woman living with her husband is their natural child, such presumption being rebuttable only by request of the husband or wife. The court heard a challenge to the statute by the woman’s lover, who is by DNA testing 99.8% likely to be the child’s father, requesting a declaration of his paternity on the basis of Due Process protection of his parental rights. The court held that there is no tradition of societal approval of such a family unit and thus this is not considered a fundamental right.
· Right to Keep the Family Together:

· Moore v. City of East Cleveland, Ohio (1977) C715 – The court held that a municipal law that limited occupants of a single household to members of a nuclear family was a violation of Due Process as the integrity of the family unit was a fundamental right embedded in our tradition and history and the stated goal of reducing overcrowding could be accomplished in other ways.
· Right to Control Upbringing of Children:

· Meyer v. Nebraska (1923) C719 – The court struck down a Nebraska law that prohibited teaching of any foreign language (German here) on the basis that it had a significant interference with freedom and had no rational basis.
· Pierce v. Society of the Sisters of the Holy Name of Jesus and Mary (1925) C720 – The court struck down an Oregon law forcing children to be sent to public schools between the age of 8 and 16 on the grounds that it interfered with a parents right to raise and educate their child and showed no reason for barring private education.
· Troxel v. Granville (2000) C722 – The court held that a Wisconsin law that allowed the state court to award visitation rights to a child based on a petition was unconstitutional as it violated the parent’s right to make decisions for their minor child. The court noted that the parents were not shown to be unfit and the state court showed no evidence that it showed deference to the parent’s wishes.
· Right to Procreate:

· Skinner v. Oklahoma (1942) C729 – the court struck down the Oklahoma Habitual Criminal Sterilization law on the grounds that it violated a fundamental right to procreation and, under strict scrutiny, the government could not show how sterilization of offenders who committed felonies with moral turpitude was more appropriate than those who committed other offenses and that there was a genetic link to criminality.
· Right to Purchase and Use Contraceptives:

· Griswold v. Connecticut (1965) C730 – the court struck down a law banning the use, assistance in using pr counseling on methods of contraception on the grounds that the law infringed on the fundamental right of privacy and was overbroad in its scope, preventing all contraceptive use. (Rather than regulating their sale or manufacture).
· Eisenstadt v. Baird (1972) C736 – The court struck down a Massachusetts law that allowed physicians and pharmacists to distribute contraceptives to married couples but not unmarried person for contraceptive purposes on the grounds that Equal Protection mandating allowing single persons access to contraceptives if married people are so entitled. (Fundamental right based on right to privacy)
· Right to Abortion:

· Roe v. Wade (1973) C739 – In evaluating a Texas law banning abortion, the court held that the right to abortion was included within the right to privacy. Such a fundamental right was not absolute, but a limitation on it must meet strict scrutiny. The court found 2 major state interests involved: (1) health of the mother and (2) protection of the potentiality of life. Based on these concerns the court held that: (1) As abortion was safer than delivery in the first trimester, the state must leave the decision to the woman and her physician, (2) Starting after the first trimester and continuing to viability, the state may regulate abortion procedures on the basis of protecting the mother’s health, and (3) post viability, the state can bar, limit or regulate abortion according to its wishes.
· Planned Parenthood v. Casey (1992) C747 – The court revisited the question of abortion in this case when faced by a challenge to a Pennsylvania Statute that (1) required a woman to receive certain information 24 hours before the procedure, (2) required consent from one parent for a minor to have the procedure (judicial bypass afforded) and (3) required a woman attest that she had notified her husband prior to the procedure (overturned part 3). The court held that it would uphold the Roe v. Wade decision under stare decisis and a woman’s significant liberty interests, but would change its application: (1) a state can place constraints and requirements on abortion procedures prior to viability that do not unduly burden a woman’s guaranteed right to abortion, (2) a state may regulate the procedures to ensure the health of the mother as long as they do not unduly burden the woman’s right to an abortion, (3) a woman is guaranteed the right to an abortion prior to viability, and (4) post-viability, the state retains full regulatory power.
· Government Regulation of Abortion:

· Stenberg v. Carhart (2000) C759 – The court was presented with a Nebraska law prohibiting partial birth abortions. The court held that such a ban was unconstitutional as it unduly burdened a woman’s right to have an abortion and did not promote a valid state interest: (1) mother’s health – the procedure was shown to be safer in some situations and (2) potential fetal life – didn’t ban abortion but simply the method.
· Government Funding of Abortion:
· Maher v. Roe (1977) C771 – the court held that a Connecticut law making Medicaid benefits unavailable for non-medically necessary abortions was not a violation of constitutional law as there was no requirement in the Constitution to provide medical benefits, thus the state was free to provide those benefits as it desired.
· Harris v. McRae (1980) C773 – the court held that the Hyde Amendment to the Medicaid Act which prohibited government funding for abortions unless the life of the mother was at risk or rape and incest were involved was not unconstitutional as the government was not required to finance any particular medical procedure.

· Spousal Consent:

· Planned Parenthood v. Danforth (1976) C775 – the Court held that a Missouri Law requiring written spousal consent for an abortion during the first trimester (except in conditions of maternal risk) was unconstitutional as it delegated a right to the husband that the state itself did not have to prevent a woman from having an abortion.
· Planned Parenthood v. Casey (1992) C777 – the Court held that Pennsylvania’s law requiring a woman seeking an abortion to sign a statement that she had notified her husband (or had not done so for a variety of reasons) was unconstitutional as it created an undue burden on the woman that could bar her access to an abortion, especially in situations of abusive spouses.
· Parental Consent:

· Bellotti v. Baird (1979) C781 – the court held that a state may place a limit on a minor’s right to abortion by requiring parental consent or notice as long as it provides an alternate process by which in appropriate circumstances the minor can bypass the parental requirement.
· Right to Refuse Treatment:

· Cruzan v. Missouri Department of Health (1990) C785 – the Court held that a Missouri Law that required clear and convincing evidence of an incompetent person’s desire for withdrawal of life-sustaining care was valid as it was supported by a valid state interest to ensure that such a decision is not made erroneously or with malice. The Court did affirm a competent person’s right to refuse or withdraw medical treatment.
· Right to Physician Assisted Suicide:

· Washington v. Glucksberg (1997) C792 – the court held that a Washington State ban on physician assisted suicide was constitutional as there was no historical or traditional right to suicide and the state had a marked interest in preserving human life, preventing erroneous decisions, and preventing involuntary euthanasia. The court argued that end-of-life pain could be well controlled with pain medication, and that use of such medication, even if it were to hasten death was not prohibited. (A number of members of the court hinted that if pain was not controlled, the decision might be revisited)
· Vacco v. Quill (1997) C797 – the court held that the fact that terminally-ill patients could refuse care, resulting in their death, did not give a patient or physician a right to euthanasia, as there is a difference between natural death without medical interference and medically induced death.
The Equal Protection Clause:

Equal Protection and Due Process: the same analysis applies to government action under the Due Process Clause of the 5th Amendment and the Equal Protection Clause of the 14th Amendment.

Analysis:

· The Classification:

· Facially Discriminatory

· Facially Neutral Laws that have BOTH a discriminatory purpose and effect

· Discriminatory Purpose can be identified by: (1) a decision or action that has no other reason other than discrimination, (2) departure from normal policy, (3) substantive departures from policy, and (4) legislative history. (Arlington Heights v. Metropolitan Housing Development)

· Level of Scrutiny

· Strict Scrutiny:

· Law is invalidated unless the government can show a compelling government purpose, that is considered truly important, and there is no less discriminatory method of achieving the purpose. The government bears the burden of proof.

· Strict scrutiny is usually fatal to a law

· Discrimination based on race, national origin and alienage.

· Intermediate or Heightened Scrutiny:

· Law is invalid unless the law is substantially related to an important government purpose. The government bears the burden of proof.

· Discrimination based on gender and against non-marital children.

· Rational Basis Test:
· Law must be rationally related to a legitimate government purpose.

· The court must see if there is any legitimate purpose for the law, not just one which was the government’s purpose.

· Challenger has the burden of proof.

· All discriminatory classifications that do not fit under the heightened categories are evaluated under rational basis.

· There may be a more stringent test in some situations known as the rational test with bite where the government bears the burden of proof. (mental disability; sexual orientation)

· Assessing Levels of Scrutiny: (City of Cleburne v. Cleburne Living Center)
· Immutable characteristics warrant heightened scrutiny

· Ability of the group to protect its right through the legislative process

· History of discrimination against the group

· Assessment of Relatedness of a Law to the Purpose:

· Based on an evaluation of under-inclusiveness and over-inclusiveness.

· Under-inclusive: does not apply individuals who are similar to those to whom the law applies

· Over-inclusive: applies who need not be included in order for the government to achieve its purpose.

Rational Basis Test:

· Is there discrimination against a Classification?

· Assess if the classification fits under the rational basis criteria

· Virtually any Constitutional goal will fill the legitimate purpose requirement.

· Must have a reasonable relationship to the purpose – very relaxed standard

· Even substantial under-inclusiveness is allowed as government may take action one step at a time.

· Even substantial over-inclusiveness is allowed under rational basis.

· The Cases:

· Romer v. Evans (1996) C535 – The court addressed a Colorado law that prohibited the creation or enforcement of any laws that protected the rights of homosexuals. Colorado argued that the law, while discriminatory on its face, was rationally related to the legitimate purpose of protecting the liberties of landlords and employers who have objections to homosexuality and to decrease costs of enforcement of anti-discrimination laws. The court, however, in applying what is likely the Rational Basis with Bite Test held that the law violated the Equal Protection Clause in that the law singled out a single class and broadly removed all protection from discrimination from such class. The court seemed to imply that the concern for animosity against the group might heighten the level of scrutiny.
· US Railroad Retirement Board v. Fritz (1980) C540 – the court upheld the Railroad Retirement Act of 1974 that restructured the retirement benefit for railroad workers, by decreasing benefits for new employees, maintaining benefits for those with sufficient seniority and still employed by the railroad, and decreasing benefits for those without adequate seniority or who no longer were associated with the railroad. The court held that while the law was discriminatory, the purpose of fiscally protecting the Railroad Retirement fund was sufficiently related to the act to make it sustainable. The court also noted that it does not matter if the purpose was what motivated Congress, as long as any such purpose exists.
· Railway Express v. New York (1949) C 544 – the court held that a New York City regulation that banned advertising on vehicles unless such vehicles were advertising their own product while engaged in their usual business was not a violation of the EPC as there was a possible legitimate government purpose of reducing traffic problems and while the law was Under-Inclusive there was not requirement for the government to legislate against all similar evils at the same time.

· NY City Transit Authority v. Beazer (1979) C546 – the court held that a NYCTA regulation that refused to hire people who use methadone was not a violation of the EPC as it was not discriminatory against any classification but rather a policy not to hire those addicted to drugs, which is a rational purpose. Despite the appellants claim that the law was Over-Inclusive, as it barred even successful methadone users from being hired, the court held that the law need not be exactly tailored as long as the purpose is legitimate.
· USDA v. Moreno (1973) C550 – A federal food stamp act excluded from participation in the program households that included individuals who were unrelated. The stated purpose of this was (1) to prevent hippies from participating in the program and (2) to decrease fraud. The court held that the act was not sufficient related to the purpose defined and invalidated the law. This is likely a Rational Basis Test with Bite.
· City of Cleburne v. Cleburne Living Center (1985) C553 – The court held that a city decision to disallow a home for the mentally handicapped to be established in a neighborhood was not founded on any legitimate governmental purpose, but rather was rooted in animosity against the group, leading to the court applying the Rational Basis Test with Bite in invalidating the law.
Strict Scrutiny (Race):

· Presumption that the law is invalid unless there is a very important government interest that cannot be achieved in any less discriminatory fashion.

· Korematsu v. US (1944) (allowing placing Japanese Americans in detention centers during WWII to allow the military to sequester potential spies) has been the only racially discriminatory law that has been upheld.
· The Cases:

· Facially Discriminatory Laws:

· Palmore v. Sidoti (1984) C571 – The court held that a state court judgment that removed a child from the custody of her mother and placed her in her father’s custody on the basis that she was co-habiting with a black man was a violation of Equal Protection. The court held that while the child may have a more difficult childhood in an interracial household, in itself that was not sufficient reason to discriminate on the basis of race.

· Brown v. Board of Education (1954) C577 – The court held in a unanimous decision that separate but equal schools were a violation of the EPC of the 14th Amendment as the schools were not equal in their facilities, the separation withheld the benefits of diverse education, and created an inferior status of the black children.
· Facially Neutral Laws:
· Loving v. Virginia (1967) C569 – The court invalidated a Virginia statute banning interracial marriage in the grounds that, while the law applied to all races, it had the clear purpose and effect of preventing interracial mixing of couples that would perpetuate the inferior status and stigma of the black race.

· Washington v. Davis (1976) C581 – the court held that a DC Police qualifying test was not a violation of the EPC despite the fact that a disproportionate amount of minority applicants did not pass. The test, while having a discriminatory effect, had in no way been shown to have a discriminatory purpose.
· McCleskey v. Kemp (1987) C584 – the court held that despite the fact that valid statistical studies have shown a discriminatory trend in the application of the death penalty in Georgia there was no evidence that the legislature intended the statute to have a discriminatory purpose. Thus, the EPC was not violated.

· Palmer v. Thompson (1971) C594 – the city of Jackson, Mississippi, in response to a federal court decision that they could not maintain segregated public swimming facilities, took action by closing all public pools. The black appellants filed suit to reopen the pools on the grounds that the city had closed the pools in order to avoid desegregating them, thus showing a discriminatory purpose. The court held that, while this may be true, closing both the white and black swimming pools did not have a discriminatory effect, and thereby was not a violation of the EPC.
· Personnel Administration of Massachusetts v. Feeney (1979) C596 – the court held that a Massachusetts law giving preference in civil service jobs to veterans was not a violation of the EPC despite the fact that it disproportionately favored males over females. The court held that, while legislature knew that the law would have a negative impact on women, this in and of itself did not constitute a discriminatory purpose. A discriminatory purpose must include not just knowledge but rather the purpose to discriminate against the classification as at least part of the motivation for the law.
· Village of Arlington Heights v. Metropolitan Housing Development Co. (1977) C 597 – the court held that a decision by the village to not rezone a parcel of land for multi-family housing (low-income) did not evidence discriminatory purpose as it was not an unusual, unexpected, clearly racially motivated decision but rather a continuation of a long-standing zoning ordnance. 
· Affirmative Action:
· Richmond v. JA Croson Co. (1989) C625 – the court held that a Richmond city ordnance requiring all contractors receiving city contracts to employ at least 30% minority workers to be in violation of the EPC. The court held that the purpose of the city in repairing past racial inequalities was not sufficient grounds for such racially motivated action. As this classification required strict scrutiny on the basis of race, the city had to prove a compelling interest that could not be otherwise achieved. The city gave no evidence that discrimination was occurring presently and thus there was no current interest. The court stated however that the presence of such discrimination would be grounds for a city or state to take action to reverse it.

· Grutter v. Bollinger (2003) WS – the court held that the University of Michigan practice to foster diversity in admissions to their law school, especially racial and ethnic diversity, was not a violation of the EPC as it was flexible, had no quotas, and contained no set diversity bonuses. In addition, the court held that the state had a significant interest in maintaining diversity in education and that this statute was sufficiently narrowly focused to achieve the goal to pass constitutional muster.
· Lawrence & Garner v. Texas (2003) WS – The court overturned their previous decision upholding state laws banning sodomy. The court held that consensual sexual relations between two adults in the privacy of their own home were protected by the equal protection clause. Furthermore, the law created prejudice, was not grounded in historical precedent (based on a new approach that looked not at traditional positive acts but rather at the absence of legislation directed against homosexual sodomy in the past) and was an illegal imposition of a majority’s values on a minority.
Civil Liberties and Civil Rights Protection:
NOT ON EXAM:


Bill of Rights Incorporation:


The Principles:

· The Privileges and Immunities Clause of the 14th Amendment is rarely if ever applied

· The Due Process Clause has been used as a system to incorporate the guarantees of the bill of rights to involve both federal and state action.

· The Due Process evaluation involves as assessment of whether the right is a fundamental principle, basic to our jurisprudence, or fundamental to guarantee a fair trial.

· After a long process of denying applicability of the bill of rights to the states, all the guarantees have been extended except:

· Right to bear arms

· Right not to have soldiers quartered in your house

· Right to a grand jury

· Right to a jury trial in civil cases

· Prohibition against excessive fines

· All these are now applied essentially the same to state and federal action, with the exception of the jury system, where the court has upheld juries of 6 persons, non-unanimous criminal jury verdicts (11-1 or 10-2 but not non-unanimous 6 person juries)>


The Cases:

· The Slaughter House Cases (1873) C383 – The court was faced with the application of the 13th and 14th Amendments to a challenge of a monopoly granted by the state of Louisiana for the slaughter of livestock in New Orleans. The plaintiffs argued that such monopoly was a violation of the 13th Amendment prohibition against servitude (denied by court as this was limited to slavery only), 14th Amendment Privileges or Immunities Clause [distinct from the Article VI clause above] (applied only to the federal government, 14th Amendment Due Process (did not involve the right to practice a trade), and the 14th Amendment Equal Protection (only applied to slaves). The court in so holding very narrowly construed the Amendments. All the holdings have since been overturned.
· Saenz v. Roe (1999) C390 – For the first time, the court used the Privileges and Immunities Clause of the 14th Amendment to invalidate a California state law limiting the welfare benefits of citizens newly arrived to the state to the amount offered them in their previous state of residence. The court held that such limitation limited the citizens guaranteed right to travel and establish residency in any state they desire.
· Duncan v. Louisianan (1968) C398 – The court addressed whether there is a guarantee to a jury trial in criminal cases. In upholding the right under the Due Process Clause it reviewed the rights that have been incorporated and discussed the evaluation process. See principles above for details.
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