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Constitutional Law
I.   Historical background and Contemporary Themes
A.   Why a Constitution?

1.   difficult to change

(a) prevents tyranny of the majority by protecting the rights of the minority

(b) like Ulysses and the sirens (but is past binding future generations, not the same person)

2.   implications

(a) anti-majoritiarian document

(b) appraised as whether it succeeded in restraining the majority and protecting the minority

(c) Constitutional interpretation problem – if way of protecting long-term values from short-term passions, how do you interpret?

B.   History of Creation

1.   Articles of Confederation

(a) No judiciary; no execution

(b) Problems with trade and national ability to deal with problems

2.   Constitutional Convention

(a) Decided to abandon Articles

(b) Virginia plan – strong national government, regulating individuals

(c) NJ plan – all states with equal representation.  Supreme Court as only federal court

3.   Ratification process

(a) Anti-federalists – states unimportant; no individual rights

(b) Federalist papers – defense of Constitution by Hamilton, Madison, and Jay

4.   Addition of the Bill of Rights

(a) Madison feared judges would consider themselves guardians of rights and impede other branches

5.   Amendments

(a) 4 overrule court decisions

(1) 11th – states cannot be sued in federal court by citizens of another state or country

(2) 14th – overturned Dred Scott

(3) 16th – personal income tax

(4) 26th – 18 and over to vote

(b) Some correct problems in original constitution

(1) 12th – changed vice president as runner up

(2) 25th – procedure to choose a new vice president

(3) 20th – death of President-elect

(c) Reflect changes in social attitude

(1) 13th – no slavery

(2) 14th – rights of newly freed slaves

(3) 15th – right to vote not based on race

(d) change and expand the electoral process

(1) 17th – popular election of senators

(2) 19th – women’s sufferage

(3) 23rd – DC casts votes in electoral college

(4) 24th – no poll tax

(5) 22nd – 2 terms maximum for president (reaction to Roosevelt)

6.   14th amendment was the most important

(a) applies rights to states

(b) questionable procedurally

C.   How Should the Constitution be interpreted?

1.   Inevitable need for Interpretation

(a) Constitution does not expressly consider many issues because it is just a blueprint for government

(b) Constitution uses open-textured language

(c) Government justifications may be sufficient to interfere with private right (shouting fire in a crowded theatre).

2.   the debate between originalism and nonoriginalism

(a) originalists – amendment is the only means of evolution of the Constitution

(b) nonoriginalists – provisions evolve by interpretation

3.   range of alternatives

(a) originalism

(1) strict original intent – follow literal text and specific intent

(2) moderate – adopters’ general purposes

(3) original meaning (Scalia) – look to historical practices of the time

(b) nonoriginalism

(1) tradition – specific or general

(2) processes of government – can deviate from original intent only when following particiapation-oriented approach (Ely)

(3) natural law – court should discern and implement

4.   basic argument for originalism

(a) nature of interpreting a document

(b) desireable to constrain power of unelected judges

(1) counterarguments:

(i) definition of democracy – framers distrusted people; Constitution is antimajoritarian

(ii) reconcile judicial review with majority rule:  

1. Ely censures majority rule by protecting processes); 

2. Perry (okay if Congress can check Supreme Court)

(iii) Original judicial review is inconsistent with majority rule – all judicial review involves unelected judges

1. consent to Constitution

2. no one alive consented

5.   basic argument for nonoriginalism

(a) desirable to evolve by interpretation (too difficult to get amendments passed) 
(b) not an unambiguous, knowable framer’s intent
(1) no collective intentions (Dworkin)

(2) historical materials too incomplete

(c) framers did not intend intentionalism

(d) counterarguments

(1) improperly empowers judges

(2) if intent cannot be ascertained, political process should determine

(3) no evidence the framers intended otherwise

6.   Who should interpret the Constitution?

(a) Approach 1:  No Authoritative Interpreter

(1) Support in early U.S. history

(2) Each branch decides for itself and does not defer responsibility

(b) Approach 2:  Each Authoritative in Certain Areas

(1) Institution allocates authority

(2) Current system?  Judiciary defers on political issues

(c) Approach 3:  Judiciary

(1) Resolves disputes until overturned by amendment

(i) Marbury v. Madison (ex.)

(2) If construed narrowly, could be consistent with other two approaches

(3) Better insulated from the political process

II.   The Federal Judicial Power
A.   Introduction – Art III

1.   creates a federal judiciary system

2.   vests the judicial power “in one supreme Court and in such inferior courts as Congress may from time to time ordain and establish

(a) compromise between Madison and James Wilson (lower courts are an unnecessary expense and a likely intrusion on the sovereignty of states)

3.   ensures independence of the federal judiciary by according all federal judges life tenure
4.   defines in terms of nine categories of cases and controversies (2 categories)

(a) authority to vindicate and enforce the powers of the federal government

(1) ex.  authority to hear all cases in which the US is a party


(b) serve as an interstate umpiring function, resolving disputes between states and their citizens

5.   allocation of judicial power between Supreme Court and the lower federal courts.

6.   prescribes that the trial of all crimes except impeachment shall be by jury

7.   treason shall consist only in “levying war” against the United States or giving aid or comfort to the enemy, and you must have 2 witnesses

B.   The Authority for Judicial Review

1.   Marbury v. Madison (1803)
(a) Facts:  Organic Act of D.C. allowed President to appoint 42 justices.  Secretary of State (John Marshall) signed and James Marshall tried to deliver, but missed a few.  When Jefferson took office and Madison was Secretary of State, he withheld commissions.  Marbury sued to compel commissions.

(b) Held:  Supreme Court could not hear case as a matter of original jurisdiction, and it ruled the Judiciary Act unconstitutional

(c) Did the Court act impermissibly when it considered matters other than jurisdiction?

(1) Means of chastising Jefferson?

(i) Politically, ruling against Jefferson was futile

(2) Marshall’s conflict of interest – he should not have participated in the decision

(3) Unique opportunity to expand the judiciary since it was unlikely to draw opposition

(d) Summary of the Arguments

(1) Issue #1:  Does Marbury have right to a commission?

(i) Yes.  Appointment is made when seal is affixed by the Secretary of State

(ii) Delivery is merely a custom, and not essential

(2) Issue #2:  Do the laws afford Marbury a Remedy?

(i) Yes.  The essence of civil liberty is a right to claim protection of the laws when you receive an injury

(ii) US is a government of laws and not of men – the president is not above the law

(iii) Only relief when duty to a specific person and not a political matter

(3) Issue #3:  Can the Supreme Court issue a remedy?

(i) Judicial review only appropriate when to a specific person

(ii) Where the president has a duty, the judiciary can provide a remedy

(4) Jurisdiction: 

(i) authorized mandamus under original jurisdiction under statute

(ii) Alternative readings are more plausible

(5) Does Mandamus violate Article III?

(i) Article III enumerates original jurisdiction and Congress cannot enlarge

(ii) By enlarging, makes enumeration mere surplusage of words

1. C/A:  what if it’s just the floor of the Court’s jurisdiction?

(6) Can the Supreme Court declare laws unconstitutional?

(i) Limits to Constitution are meaningless without judicial enforcement

(ii) Interpretation is inherent to the judiciary

1. “It is emphatically the providence and duty of the judicial department to say what the law is.”

2. implied power to declare a law unconstitutional from cases arising under the Constitution

(iii) judges take an oath to uphold the Constitution

1. C/A:  if no power to deem unconstitutional, then they wouldn’t be breaking their vows
(iv) Art IV makes the Constitution supreme law of the land

C.   Standing

1.   Introduction
(a) “the question of standing is whether the litigant is entitled to have the court decide the merits of the dispute or of particular issues” Warth v. Seldin.
(b) Values served by limiting standing

(1) Promotes separation of powers by restricting the availability of the judiciary

(i) Standing is “built on a single basic idea – the idea of separation of powers” Allen v. Wright
(ii) C/A:  separation of powers also requires preserving the federal judiciary’s role in the government

(2) Serves judicial efficiency by preventing a flood of lawsuits by those who have only an ideological stake in the outcome.

(i) C/A:  high costs are more of a restriction.  Difference is nominal.

(3) Improve judicial decision-making by ensuring that there is a specific controversy before the court and that there is an advocate with a sufficient personal concern to effectively litigate the matter.

(i) Some cases are pure questions of law where facts are largely irrelevant.

(ii) Best litigator in the world who cared deeply about an issue couldn’t litigate, but a pro se litigant could pursue the matter.

(4) Serve the value of fairness by ensuring that people will raise only their own rights and concerns

(c) Requirements for standing

(1) Constitutional Requirements

(i) Injury – P must allege that he or she has suffered or imminently will suffer an injury

(ii) Causation – the injury is fairly traceable to the defendant’s conduct

(iii) Redressability – a favorable federal court decision is likely to redress the injury

(2) Prudential Requirements

(i) Only may assert own rights and not the rights of a 3rd party

(ii) P may not sue as a taxpayer who shares a grievance w/ other taxpayers

(iii) Party must raise a claim within the zone of interests protected by the statute in question

2.   Injury

(a) “plaintiff must show that he has sustained  or is immediately in danger of sustaining some direct injury as the result of the challenged official conduct and the injury or threat of injury must be both real and immediate, not conjectural or hypothetical.” City of Los Angeles v. Lyons
(b) Requirement for a Personally Suffered Injury

(1) P’s complaint must specifically allege that he or she has personally suffered an injury

(2) An ideological interest in a matter is not enough for standing

(3) Friends of the Earth, Inc. v. Laidlaw (2000) (Ginsburg)

(i) Facts:  P filed a citizen suit against D under the Clean Water Act, charging Laidlaw with numerous violations of the mercury limits.  P alleged that several of its member no longer went to the river because it looked and smelled polluted.
(ii) Held:  P had standing to sue.
1. distinguished from Lujan b/c Ps in this case asserted D’s discharges directly affected Ps’ recreational, aesthetic, and economic interests

2. irrelevant that there was no demonstrated proof of harm to the environment.

3. “all civil penalties have some deterrent effect” so there is Redressability (what about Allen???)

(c) What injuries are sufficient?
(1) Injuries to Common Law Rights

(i) Property, arising out of a contract, one protected against tortious invasion

(2) Injuries to Constitutional Rights

(i) Which provisions bestow rights?
1. discrimination or violation of an individual liberty – standing

2. Prevent violation of a constitutional provision – no standing

(ii) What facts are sufficient to establish injury? Case by case

(3) Injuries to Statutory Rights

(i) “Congress may create a statutory right or entitlement the alleged deprivation of which can confer standing to sue even where the plaintiff would have suffered no judicially cognizable injury in the absence of statute.” Warth v. Seldin
(ii) Lujan v. Defenders of Wildlife (1992)

1. Facts: Ps brought suit under a statute that provided that “any person may commence a civil suit” to enjoin a violation of the Endangered Species Act.  Ps say that they have traveled to the area in the past and will travel there again.
2. Held:  Ps lack standing because they have not shown the requisite actual or imminent harm.  Also, Congress cannot confer standing upon an undifferentiated public”
a. Transfer from the president to the courts the duty that the laws be faithfully executed.

(4) Other Injuries Sufficient for standing

(i) Claim of aesthetic or environmental hart is sufficient

(ii) “desire to use or observe an animal species, even for purely aesthetic purposes, is undeniably a cognizable interest” Lujan
(iii) no standing to challenge IRS’s tax exemptions for private schools that discriminated on the basis of race where P claimed they were stigmatized by government’s policy.  Allen v. Wright
3.   Causation and Redressability

(a) Allen v. Wright (1984) O’Connor

(1) facts:  Ps, African-American parents, challenged IRS’s policy of providing tax exemptions to private schools that discriminated on the basis of race.  Ps alleged they were stigmatized and it impaired their right to have their schools desegregated.
(2) held:  No standing

(i) stigmatization – only accords standing to “persons who are personally denied equal treatment”

(ii) right to integrated school – judicially cognizable right, but there is no causal link to the government (i.e. getting rid of the tax exemption wouldn’t guarantee desegregation of schools)

(3) Stevens (dissent):  elementary economics, if you get rid of the incentive, less people will go to the school and the school will have incentive to desegregate.

(b) Criticism and Defenses of the Requirement

(1) improper determination to make on the basis of pleadings

(i) Redressability is a factual question (s/b considered at remedies stage)

(2) Inherently unprincipled b/c it depends entirely upon how a court chooses to characterize the plaintiff’s injury
(i) Ex. Bakke – if injury is characterized as denial of admission, there is no guarantee that he would have been admitted, so no standing.  Court characterized as an inability to compete for all 100 slots, so P had standing.

4.   The Limitation on Third Party Standing – rule against jus tertii  standing (prudential)
(a) P can assert only injuries that he or she has suffered

(1) People affected may be satisfied, thus no adjudication necessary

(2) Improves the quality of judical decisionmaking

(b) Exceptions

(1) Where the Third Party is unlikely to be able to sue – breach of contract, renters black.  White landlord may allege 3rd party interests.  In order to sue on their behalf, they must buy home – impossible

(2) close relationship between plaintiff and 3rd party – doctors (usually) may raise rights of patients to access contraceptives and abortions
(3) the overbreadth doctrine – may challenge a statute on the ground that it violates the 1st Amendment rights of a 3rd party b/c an overbroad law will chill protected speech.
(4) standing for associations – may sue based on injuries to its members
5.   The Prohibition on Grievances (prudential)
(a) Prevents individuals from suing if their only injury is as a citizen or a taxpayer concerned with having the government follow the law

(b) Rarely allowed (exception Flast v. Cohen) Berger & Renquist courts narrowly define on basis of facts – essentially nonexistent now

6.   The Requirement That the Plaintiff Be Within the Zone of Interests Protected By the Statute

(a) P may sue if it can show that it is within the group intended to benefit from the statute, assuming constitutional standing is met

(b) Court is inconsistent in applying this test – “not meant to be especially demanding”
D.   The Political Doctrine
1.   What is the Political Doctrine?
(a) Definition:  Some areas of law are governed by other branches of government.  When this happens, the Supreme Court will allow the questions to be resolved by the political process.
2.   Nixon v. United States (1993) (Rehnquist)
(a) Facts:  Walter Nixon had been convicted of making false statements to a grand jury.  The Senate created a committee to hold a hearing and make a recommendation to the Senate regarding impeachment.  Nixon was impeached, and sued, claiming that the entire Senate needed to be present at his trial, and the judiciary should enforce.
(b) Held:  Issue is nonjusticiable on political grounds.
(c) “A controversy is nonjusticiable – i.e., involves a political question – where there is ‘a textually demonstrable constitutional commitment of the issue to a coordinate political department; or a lack of judicially discoverable and manageable standards for resolving it…’”

(1) Constitution gives the sole power of impeachment to the Senate.  Supreme Court should not question matter.

(2) Nonjusticiable political questions include the validity of amendments to the Constitution,
 the proper government of a state under the guaranty clause,
 impeachment,
 treaty termination,
 and, probably, decisions to make war.
  But they do not necessarily include issues involving the allocation of political power within a state,
 or the requirements for membership in Congress.

E.   Congressional Control of Federal Court Jurisdiction
1.   Definition:  ability of Congress to limit federal court jurisdiction.
2.   Northern Pipeline Co. v. Marathon Pipeline Co., 458 U.S. 50 (1982), an unusually formalist plurality opinion by Justice Brennan, holds that no judicial functions – which means, the function of adjudicating disputes between private individuals -- can be vested in non-Article III judges.
3.   Ex Parte McCardle (1869) (Chase, C.J.)

(a) Facts:  civilian held for trial by a military commission in MS for allegedly publishing “incendiary and libelous” articles in his newspaper in violation of federal Reconstruction statutes.  Court granted cert. and heard oral arguments.  Congress repealed part of statute which allowed the Court appellate review of writs of habeas corpus.
(b) Held:  case dismissed because of lack of jurisdiction
(c) Importance:  Apparently, Congress has complete power to strip the Supreme Court of jurisdiction

(1) Opinion suggests that it can only be stripped of jurisdiction if there is another way for litigants to get to the Supreme Court.
III.   The Federal Legislative Power

A.   The doctrine of limited federal legislative authority

1.   Congress must have express or implied powers

(a) Does Congress have the authority to legislate?

(b) Does the law violate another Constitutional provision?

B.   McCulloch v. Maryland (1819)
1.   Facts:  MD imposed a tax on the Bank of the United States.

2.   Held:  U.S. Bank is a constitutional exercise of Congress’s powers and MD cannot tax the bank.
3.   Importance

(a) Declares federal government supreme by rejecting “compact federalism”

(b) Expansively defines the scope of the “necessary and proper clause” in relation to Congress’s powers

(c) Limits the ability of states to interfere with federal activities

4.   Factual Background

(a) CJ Marshall used to broadly construe Congress’s powers

(b) 2 questions

(1) Does Congress have the authority to create the Bank of the US?

(2) Is the state tax constitutional?

(c) Congress’s Authority to Create the Bank

(1) Historical practice established power – questionable argument

(i) Underlying question is whether a description of a historical practice should have normative significance in resolving questions about its constitutionality.

(2) Refute the argument that because states ratified the Constitution, they retain ultimate sovereignty

(i) The people ratified the Constitution, not the states (and thus is a government of the people)

1. counterargument – approved by the states, not by popular election
(3) Scope of Congress’s powers under Art I

(i) Does not enumerate power to create a bank

1. not dispositive; Constitution is a general outline
(4) Congress may use any means not prohibited by the Constitution to carry out its express authority

(i) Counterarg – Congress may only use means truly necessary

(ii) Necessary means useful or desireable

(d) Constitutionality of Maryland’s Tax

(1) Power to create includes a power to preserve

(2) If there is a tax, it could greatly impede its existence

(i) U.S. Term Limits v. Thorton (1995)

1. Facts:  Arkansas passed a law that would not allow Senators who served two terms and Representatives serving three terms to put their names on the ballot
2. Held:  Law was unconstitutional
3. Importance: 5/4 decision

a. Power created in Constitution cannot be retained by states

b. Effect of law was to prevent people from choosing

c. Reassertion of compact federalism in dissent by Thomas

4. Sovereignty issue in a contemporary context

a. Sovereignty resides in people of undifferentiated whole called the United States.

b. Dissent – organized in some meaningful way state-by-state (narrow reading of McCulloch)

C.   Commerce Power
1.   Introduction

(a) Congress has power “to regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes.”

(b) two functions

(1) acts as a source of congressional authority

(2) acts as a limitation on state legislative power

2.   Cases before 1887 – few cases involving the Commerce clause, inconsistent

(a) Gibbons v. Ogden (1824)

(1) Facts:  Ogden acquired monopoly rights to operate steamboats between NY and NJ.  Gibbons operated boats in violation of monopoly, but Gibbons’ boats were licensed under a federal statute.  Ogden obtained an injunction.
(2) Held:  Injunction invalid because it was based on a monopoly that conflicted with a valid federal statute, and violated the supremacy clause.
(3) Legal Rules

(i) “Commerce undoubtedly is traffic, but it is something more: it is intercourse.  It describes the commercial intercourse between nations, and parts of nations, in all its branches, and is regulated by prescribing rules for carrying on that intercourse.”

(ii) “[c]omprehensive as the word ‘among’ is, it may very properly be restricted to that commerce which concerns more States than one…The completely internal commerce of a State, then, may be considered as reserved for the State itself.”

(iii) “This power, like all others vested in Congress, is complete in itself, may be exercised to its utmost extent, and acknowledges no limitations, other than are prescribed in the constitution.”

3.   Cases Between 1887 and 1937

(a) Conservative Justices committed to laissez-faire economics

(b) Dual federalism philosophy – only for economic matters, not moral
(1) “Commerce: Narrowly defined to leave power to the states

(i) one state of business, separate and distinct from earlier phases such as mining, manufacturing, and production.

(2) “Among the states” – Restrictively defined as allowing Congress to regulate only if there’s substantial effect on interstate commerce
(i) “where the effect of intrastate transactions upon interstate commerce is merely indirect, such transactions remain within the domain of state power.” Schecter Poultry Corp. v. U.S.
(3) 10th Amendment reserved zone of activities to the states

(i) Hammer v. Dagenhart (1918) (the child labor case)

1. Facts:  P, father, sought to enjoin D, the US Attorney General, from enforcing the Child Labor Act, which prohibited the shipment in interstate commerce of any product produced or mined by child labor.
2. Held:  Act is unconstitutional.  Congress may not prohibit the transportation in interstate commerce of goods manufactured by child labor.
a. Congress does not have a generally police power.
b. Manufacturing is a local activity, not subject to the congressional commerce power

3. Importance:  ex. of Court striking down New Deal legislation

(ii) Champion v. Ames (1903) (The lottery case)
1. Facts:  D was arrested for shipping a box of lottery tickets by railroad from TX to CA in violation of the Federal Lottery Act.

2. Held:  Constitutional.  Congress has the power under the Commerce Clause to regulate undesirable activity.
a. Lottery tickets can be sold and transported, and thus are subjects of commerce.

b. Congress can prohibit for the purpose of guarding against the “widespread pestilence of lotteries”

c. Congress is the only governmental power capable of protecting the public from these evils.

3. Importance:  contrast w/ Hammond – not an example of power reserved to the states.

(iii) United States v. Butler (1936)

1. Facts:  1933 Agricultural Adjustment Act provided price supports for farmers.  Processors of the covered crops were to be taxed to provide the benefits.  P, a processor, sued.

2. Held:  Act was unconstitutional.  Congress may not use its taxing and spending powers to operate a self-contained program regulating agricultural production.
a. Regulation of agricultural production is not a power granted to Congress; therefore it is left to the states.

(c) Cases Between 1937 to 1995

(1) Major change in direction.  During this period, court does not hold one federal law unconstitutional under the commerce power.
(2) United States v. Darby (1941)

(i) Facts:  The Fair Labor Standards Act of 1938 prescribed maximum and minimum wages for workers who manufactured goods for interstate commerce.  D, a lumber manufacturer, was charged w/ violating the Act.
(ii) Held:  Constitutional.  Congress may establish and enforce wage and hour standards for manufacture of goods for interstate commerce.
(iii) Importance:  Expressly overruled Hammer and rejected the view that the 10th amendment limits Congress’s powers.
(iv) Court departed from all aspects of pre-1937 commerce clause doctrine.

(3) Congress could regulate any activity if there was a substantial effect on interstate commerce.

(i) “A court may invalidate legislation enacted under the Commerce Clause only if it is clear that there is no rational basis for a congressional finding that the regulated activity affects interstate commerce, or that there is no reasonable connection between the regulatory means selected and the asserted ends.” Hodel v. Indiana (1981)

(d) Cases after 1995
(1) United States v. Lopez (1995)(Rehnquist)

(i) Facts:  The Gun-Free School Zones Act made it illegal for any person knowingly to possess a firearm in a school zone.  Lopez carried a concealed gun to his high school and was convicted.
(ii) Unconstitutional.  Congress may not prohibit the possession of firearms within a school zone b/c it is not substantially related to interstate commerce.

(iii) Three types of activities that Congress may regulate

1. the use of channels of interstate commerce

2. the instrumentalities of interstate commerce, as well as the persons or things in interstate commerce

3. activities that have a substantial relation to interstate commerce.

(2) United State v. Morrison (2000) (Rehnquist)

(i) Facts:  college freshman was raped by football players who were not criminally prosecuted and even avoided sanctions by the University.  Girl filed suit under the civil damages provision of the Violence Against Women Act.
(ii) Held:  Act unconstitutional.
1. “We accordingly reject the argument that Congress may regulate noneconomic, violent criminal conduct based solely on that conduct’s aggregate effect on interstate commerce.”

(iii) Importance:  further narrows the ability of Congress to regulate based on findings of a substantial effects on interstate commerce. (“simply because Congress may conclude that a particular activity substantially affects interstate commerce does not necessarily make it so”)

D.   Other Congressional Powers under Art I and Art IV
1.   Domestic Affairs

(a) Legal Tender Cases 

(1) Facts:  Union issues notes to finance war after foreign bans suspended payment in specie.  Notes said that they were legal tender.
(2) Hepburn v. Griswold (1870) held that the notes were unconstitutional, and violated the 5th amendment as well as the freedom to contract (since they contracted for money and received notes)

(3) Knox v. Lee (1871) held that the notes were constitutional, and they upheld the law on the basis of necessity.

(4) Julliard v. Greenman (1884) held that Congress could issue legal tender notes in peacetime whether out of necessity or convenience.

E.   Congress’s Powers Under Reconstruction Era Amendments (13th, 14th, & 15th)
1.   May Congress Regulate Private Conduct?

(a) Severely limited under The Civil Rights Cases (1883)

(1) Facts:  The Civil Rights Act of 1875 made it unlawful for anyone to deny a person the enjoyment of accommodations at ins or public transportation on the basis of race.  Blacks were excluded in five separate states.
(2) Held:  Act is Unconstitutional.  Congress may not prohibit private discriminatory actions by facilities generally open to the public.

(i) 13th amendment applies to private conduct, but Congress’s power is limited to ensuring an end to slavery.

(ii) 14th amendment only applies to government action and cannot be used by Congress to regulate private behavior.

(3) Importance:  The provisions of §1 of the 14th amendment applies only to government action and not to private conduct.  Still good law.

(b) Reaffirmed in United States v. Morrison (2000) (Rehnquist)

(i) Facts:  college freshman was raped by football players who were not criminally prosecuted and even avoided sanctions by the University.  Girl filed suit under the civil damages provision of the Violence Against Women Act.

(2) Held:  Unconstitutional.  Congress may not regulate private conduct under its section §5 powers
(3) Importance:  Shows that the Civil Rights Cases’ holding is still alive and well.

2.   What is the Scope of Congress’s Power?

(a) Nationalist perspective – Congress may use its §5 authority to expand the scope of rights. (power to enforce article is substantive)
(1) South Carolina v. Katzenbach (1966)

(i) Facts:  Congress enacted the Voting Rights Act of 1965 to remedy racial discrimination in voting.  This allowed the Attorney Gen. to suspend literacy tests and other restrictions on voting.  SC brought suit seeking declaratory and injunctive relief against enforcement of Act.
(ii) Held:  Act is constitutional.  Congress may interfere with the voter qualification procedures of specified states in order to remedy voting discrimination.

1. remedy for proven violations of the 15th Amendment

(2) Katzenbach v. Morgan (1966)

(i) Facts: P, a registered voter in NYC, challenged the Voting Rights Act of 1965, which provides that any person who has successfully completed 6th grade in Puerto Rico cannot be denied the right to vote b/c of lack of English proficiency.
(ii) Held:  Act is constitutional.  Congress may prohibit voting requirements by legislating under §5 of the 14th amendment, regardless of whether the judiciary would find such a requirement unconstitutional.

(iii) Importance:  Congress has the authority to define the meaning of the 14th amendment.  It is not limited to remedying what the Court has found to violate the Constitution.

(b) Federalist perspective – Congress under §5 cannot create new rights or expand the scope of rights; Congress may only act to prevent or remedy violations of rights, and as such, laws must be narrowly construed. (power to enforce is remedial)
(1) City of Boerne v. Flores (1997) (Kennedy)
(i) Facts:  Congress passed the Religious Freedom Restoration Act of 1993 in response to a Court decision regarding peyote.  D denied a building permit to P, based on an ordinance governing historic preservation in the area.  P challenged under the RFRA.

(ii) Held:  RFRA is unconstitutional because it impermissibly expanded the scope of rights and that it was not proportionate or congruent as a preventative or remedial measure.
1. congress may not create new rights or expand the scope of its rights

2. congress is limited to enacting laws that prevent or remedy violations of rights already recognized by the Court.

3. there must be congruence and proportionality between the injury to be prevented or remedied and the means adopted.

(iii) Importance:  Court implicitly reversed Morgan and said that Congress may not expand rights under §5.

(2) Is federalism a better perspective?

(i) Protects the Court’s role as authoritative interpreter of the Constitution

(ii) Consistent w/ premise of a federal government with limited legislative authority

(iii) Constitution’s protection of rights is the minimum protected, so congress should be allowed to expand rights. See 9th Amend.
(iv) May be okay under enforce if it is interpreted as “giving force to” or “to execute vigorously”

F.   The Tenth Amendment and Federalism as a Limit on Congressional Authority

1.   Two different approaches taken by the Court

(a) 10th amendment is not a separate constraint on Congress; only a reminder that Congress may only legislate if it has authority under the Constitution.

(1) 19th century

(2) 1937 to 1990s

(b) 10th amendment protects state sovereignty from federal intrusion.

(1) 1900 to 1937

(2) present

2.   Nineteenth Century

(a) Gibbons v. Ogden – so long as Congress is acting within the scope of its commerce clause power, the law will not be declared unconstitutional

3.   Late Nineteenth Century to 1937
(a) Hammer v. Dagenhart – the federal government may not control production b/c hours of labor was entrusted “purely [to] state authority”

4.   1937 to 1990s

(a) only one case which violated 10th amendment, and that was later overruled

(b) United States v. Darby – flatly rejected claim that the law violated the 10th amendment.  “”the Amendment states but a truism that all is retained which has not been surrendered.”

(c) Garcia v. San Antonio Metropolitan Transit Authority (1985) (Blackmun)
(1) Facts:  D, a public mass-transit authority, received substantial federal assistance.  In 1974, Congress extended the minimum wage to mass-transit employees.  Garcia sued D for overtime pay under the FLSA (Fair Labor Standards Act).
(2) Held:  Act is constitutional
(3) Importance:  overruled Usery, only case during period held to violate the 10th amendment

(i) Usery approach proved unworkable – “We therefore now reject, as unsound in principle and unworkable in practice, a rule of state immunity from federal regulation that turns on a judicial appraisal of whether a particular government function is ‘traditional’ or integral.’”

(ii) Protection of state prerogatives should be through the political process and not from the judiciary.
5.   1990s to the present

(a) Gregory v. Ashcroft (1991) (O’Connor)
(1) Facts:  MO state judges challenged provision in the MO constitution which required all judges to retire at age of 70 under ADEA (federal Age Discrimination in Employment Act).
(2) Held:  MO law permissible.  Federal law will be applied to important state government activities only if Congress clearly indicated that it wanted the law to apply.

(3) Importance:  indication of 10th amendment resurrection.  Court also stresses the importance of autonomous state governments as a check on possible federal tyranny.

(b) New York v. United States (1992) (O’Connor)
(1) Facts:  A 1980 statute held each State responsible for any low-level radioactive waste generated within its borders.  The Act provided three types of incentives: (1) monetary incentives, (2) access incentives, and (3) the take title provision (makes states liable for all damages directly or indirectly incurred).
(2) Held:  Congress may not direct states to regulate in a particular field or a particular way, using them as implements of regulations.  Violates the 10th amendment.

(i) Congress may still set standards, and thereby preempt state and local actions.

(ii) Congress may attach strings on grants

(3) Importance:  limit on congressional power to force states to regulate.

(c) Printz v. United States (1997) (Scalia)
(1) Facts:  The federal Brady Handgun Act required a background check of prospective handgun purchasers, and required the chief law enforcement officer of each local jurisdiction to conduct the checks. P, a sheriff, challenged the statute under NY v. US.
(2) Held:  Unconstitutional.  Congress may not compel state officers directly to enforce a federal regulatory program.

(i) Congress was impermissibly commandeering state executive officials to implement a federal mandate.

(ii) The Presidential powers would be subject to reduction if Congress could act as effectively without the President as with him by requiring state officers to execute its laws.

(3) Importance:  Limit on congressional power to use state officers directly.

G.   Unconstitutionality of the Legislative veto
1.   INS v. Chadha (1983)
(a) Facts:  Chadha, an East Indian born in Kenya with a British passport, was ordered to show cause as to why he should be allowed to remain in the U.S.  An immigration judge ruled in his favor, but the House adopted a resolution overturning this decision and ordering Chadha’s deportation under a legislative veto.
(b) Held:  Legislative veto is unconstitutional
(1) Congress may legislate only if there is bicameralism (both houses vote) and presentment (giving the bill to the president to sign or veto)

(2) Legislative veto was legislation without presentment or bicameralism.

(3) Therefore, legislative veto is unconstitutional

(c) Importance:  made legislative veto unconstitutional.

IV.   The Federal Executive Power

A.   Express and Inherent Presidential Powers

1.   Is there Inherent Presidential Power?

(a) Art II:  “The executive Power shall be vested in a President of the United States of America.”

(1) Alexander Hamilton claimed that the framers intended to create inherent presidential powers

(2) James Madison claimed that the opening language was just to settle the question whether the executive branch should be plural or single and to give the executive a title.

(3) Youngstown Sheet & Tube Co. v. Sawyer (1952)
(i) Facts:  During the Korean War, American steel workers announced a strike.  Citing a serious national interest in steel production, Pres. Truman ordered Commerce Secretary (D) to seize the steel mills and keep them running.
(ii) Held:  Unconstitutional.  The President’s power to issue an order must stem from an act of Congress or from the Constitution.

(iii) Concurrence (Jackson, J):  President may act in 3 circumstances:

1. pursuant to the authorization of Congress (max. authority) – actions are presumably valid
2. on the strength of his independent powers – powers uncertain (if Congress doesn’t like it, they can move to the 3rd category)

3. contrary to the expressed will of Congress (least power).  President may only act if the law enacted by Congress is unconstitutional.
(iv) Importance:  implicitly may overrule Korematsu and the Emancipation Proclamation?
(b) Prosecution power:  the executive discretion over the decision to prosecute.

(1) United States v. Cox (1965) 

(i) Facts:  US brought suit against MS to enforce the voting rights of black citizens.  Two witnesses, black men, testified that one of the defendants refused to register them to vote, although white persons were registering.  The presiding judge, Cox, stated that the black witnesses should be tried for perjury.  The FBI investigated, and advised US Attorney, Hauberg, there was no basis for prosecution.  Men were eventually indicted by a state grand jury, and US obtained an injunction b/c alleged perjury occurred in federal court.  Federal grand jury requested Hauberg to prepare indictments, but he refused.  Cox then found Hauberg in contempt, and ordered him to jail until he prepared the indictments.
(ii) Held:  U.S. Attorney has the controlling discretion as to instituting a felony prosecution when the grand jury wants to indict.

1. Primary purpose for C requirement of grand jury is to protect citizens – C confers no rights on grand jury itself.

2. While the grand jury may only consider whether they believe an offense has been committed, the U.S. Attorney may consider public policy in addition to probable cause.
B.   Appointment and Removal Power

1.    “the Congress may be Law vest the Appointment of such inferior Officers, as they think proper, in the President alone, to the Courts of Law, or in the Heads of Departments” Art II, §2

2.   In Re Sealed Case (1988)
(a) Facts:  After the Watergate scandal, Congress adopted the Ethics in Government Act of 1978, which allowed for the appointment of an “independent counsel” to investigate and prosecute wrongdoing by high level government officials.  At the recommendation of the Attorney General, a panel of federal court judges shall appoint an independent council.  The judges appointed Morrison to investigate allegations that Olson, an assistant Attorney Gen., had lied in testimony to Congress.  Olson moved to quash grand jury subpoena, claiming that D had no authority to proceed b/c the Act was Unconstitutional.
(b) Held:  Unconstitutional (Court of Appeals)
(1) Independent Council was not an inferior officer b/c power is so broad that she must be considered a principal officer.

(2) Statute violates the C b/c it interferes w/ the President’s duty to faithfully execute the laws.

3.   Morrison v. Olson (1988) (Rehnquist)

(a) Facts:  see In Re Sealed Case
(b) Held:  Constitutional.  Court of Appeals decision overturned.
(1) Because D’s authority is limited to performing specified limited duties, and because D’s office is limited in jurisdiction to the terms of the appointment, D is an inferior officer.
(2) Appointment power is a source of authority independent of Article III

(3) Restriction doesn’t unconstitutionally restrict the President.
4.   Edmond v. United States (1997)

(a) Facts:  Coast Guard Court of Criminal Appeals consisted of civilian members appointed by the Secretary of Transportation.  P challenged this practice as a violation of the Appointments Clause of Art II.
(b) Held:  Constitutional.
(1) Congress can allow the Secretary of Transportation to appoint judges only if they are inferior officers.

(2) Because judge’s work is directed and supervised at some level by others who were appointed by presidential nomination, they are inferior.

C.   Executive Privilege

1.   United States v. Nixon (1974)(Burger, C.J.)(unanimous decision)
(a) Facts:  The special prosecutor, acting for the United States in the Watergate investigation, sought and received a subpoena ordering President Nixon to produce various tapes and other records.
(b) Held: Executive immunity does not give the President an absolute, unqualified general privilege of immunity from judicial process under all circumstances.
(1) It is the role of the court to decide whether the president has executive privilege, and if so, its scope. – (it is the role of the judiciary to say what the law is) Marbury v. Madison.
(2) There is a need for executive privilege, & it is an inherent power.

(3) Executive privilege is not absolute, and must yield if there are countervailing interests.

(c) Importance:  definitive case on executive privilege.

D.   Presidential Immunity to Criminal and Civil Suits

1.   The Appointment Power

E.   Pardon Power

1.   The Appointment Power

F.   Foreign Policy

1.   Are Foreign Policy and Domestic Affairs Different?

2.   Treaties and Executive Agreements

3.   War Powers

(a) Prize Cases (1863)

(1) Facts:  Lincoln issued proclamations blockading Confederate ports and authorizing seizure of ships before Congress declared war.  Property was condemned, and ship and cargo owners appealed.
(2) Held:  The president may institute a blockade of southern ports that neutrals are bound to respect.
(3) This is the only case that addresses the Constitutionality of presidential war making without a congressional declaration of war.

(b) Ex Parte Milligan (1866)

(1) Facts:  A group of men were arrested and tried before a military commission for conspiracy to commit an armed uprising, liberate Confederate prisoners, and kidnap the Indiana governor.  Habeas Corpus petition.

(2) Held:  military lacked jurisdiction.  “martial rule can never exist where the courts are open and in the proper and unobstructed exercize of their jurisdiction.” In Indiana, the federal authority was unopposed.

(3) Concurrence (Chase, C.J.) military tribunals could be employed if authorized by Congress.

(c) Ex Parte Quirin (1942)
(1) Facts:  eight Nazi saboteurs were sent by submarine to the United States.  They were arrested after one saboteur turned himself into the FBI and helped the FBI locate the others.  Pres. Roosevelt issued an Executive Order and Proclamation authorizing military trials for the saboteurs.  The Saboteurs sought habeas review.
(2) Held:  Military conviction and death sentence constitutional.  

(i) “military tribunals shall have jurisdiction to try offenders or offenses against the law of war in appropriate cases.”

(ii) “The spy who secretly and without uniform passes the military lines of a belligerent in time of war... are generally deemed not to be entitled to the status of prisoners of war.”

(3) Importance:  perhaps this means that terrorists commit crimes in the U.S. will also be tried in military tribunals.

4.   Impeachment and Removal From Office

V.   Limits on State Regulatory and Taxing Power:  Dormant commerce clause

A.   def:  state and local laws are unconstitutional if they place an undue burden on interstate commerce

B.   Black letter law:  weigh the state interest in regulating its local affairs against the national interest in uniformity and in an integrated national economy.

1.   If there is a valid federal statute, then the federal statute always preempts the state statute.
2.   If there is no federal statute, the state statute may still be invalidated under the dormant commerce clause if it unduly burdens interstate commerce.

C.   Should there be a Dormant Commerce clause?

1.   Justifications for

(a) Historical argument – framers intended to prevent state laws that interfered with interstate commerce

(b) Economic justification - .the economy is better off if state and local laws impeding interstate commerce are invalidated
(1) Professor Regan:  “protectionism is inefficient because it diverts business away from presumptively low-cost producers without any colorable justification in terms of a benefit that deserves approval from the point of view of the nation as a whole.”

(c) Political justification – States and their citizens should not be harmed by laws in other states where they lack political representation.  See McCulloch v. Maryland. 

2.   Arguments Against

(a) Textual – drafters could have included a provision prohibiting states from interfering with interstate commerce.  See Art IV, §2 (limiting ability of states to discriminate against out-of-staters) and Art I, §10 (containing many restrictions on state power).

(b) Anitmajoritarian – Constitution gives Congress the power to regulate commerce and invalidate burdensome state laws.  Therefore, it should be Congress, not an unelected federal judiciary, that decides whether laws are too burdensome.

(1) Counterarg – unrealistic to expect Congress to review every state law that might be challenged.
D.   Cases Prior to 1938
1.   See Gibbons v. Ogden (III, 2)

(a) “when a State proceeds to regulate commerce with foreign nations, or among the several States, it is exercising the very power that is granted to Congress, and is doing the very thing which Congress is authorized to do.”

2.   Mayor of the City of New York v. Miln (1837)
(a) Facts:  New York state required the master of a ship to report on every passenger who intended to go to New York City.  The master also had to post security for indigent immigrants.  Miln violated the law, and the mayor of NY brought an action to recover penalties.

(b) Held:  Constitutional.  A state may prevent indigents from immigrating into its territory b/c it is an exercise of police power, not commerce.
(c) Legal Rules:  “a state has the same undeniable and unlimited jurisdiction over all persons and things, within its territorial limits, as any foreign nation; where that jurisdiction is not surrendered or restrained by the constitution of the United States”

(d) Importance – shows weakness in Marshall’s argument:  assumes two distinct categories, state laws under the police power and ones under commerce power.  But laws under police power can have a great impact on commerce.  Therefore, laws adopted under police power may be unconstitutional because they unduly burden interstate commerce.

3.   Cooley v. Board of Wardens (1851)

(a) Facts:  PA passed statute requiring vessels entering or leaving Philadelphia to be guided by a local pilot or pay a fine (which went toward retired pilots).
(b) Held:  Constitutional.  Congress may permit the states to regulate aspects of commerce that are primarily local in nature.

(c) Case draws a distinction between subject matter that is national, in which case  state laws are invalidated under the dormant commerce clause, and subject matter that is local, in which even state laws are allowed.

(d) Problems with this approach:

(1) Allows state regulations, no matter how protectionist or how much they interfere with interstate commerce, so long as the subject matter is deemed local

(2) Not a clear distinction between what is national, demanding local regulation, and what is local, requiring diverse regulation.
E.   Current Black Letter Law – ways in which a state may violate DCC

1.   simple economic protectionism, for which there is a “virtually per se rule of invalidity
2.   incidental burdens on interstate commerce that are “clearly excessive” in relation to the local benefit – a balancing test

3.   The “market participant exception”:  If the state is not using its regulatory power, but is simply acting as a buyer or seller of goods or services, then it may discriminate in favor of its own residents.  

VI.   The Structure of the Constitution’s Protection of Civil Rights and Civil Liberties
A.   The Application of the Bill of Rights to the States

1.   The Rejection of the Application Before the Civil War

2.   A False Start:  The Privileges or Immunities Clause and the Slaughter-House Cases
(a) Framer’s Intent:  what are privileges and immunities?

(1) In 1823, Washington, J. stated that the privileges and immunities clause in Art IV protected rights “which are, in their nature, fundamental; which belong, of right, to the citizens of all free governments”

(2) Bingham, who drafted the 14th amendment said “the privileges and immunities of citizens of the United States [are] chiefly defined in the first eight amendments to the Constitution.”

(3) Charles Fairman, who researched the framers intent extensively concluded that if that was what the clause meant, it would not have been ratified.
(b) The Slaughter-House Cases (1873)

(1) Facts:  LA granted a state corporation the exclusive right to operate facilities in New Orleans.  A group of butchers sued, claiming it violated that right to practice their trade, thus violating several provisions of the 14th amendment.
(2) Held:  Constitutional.  The Court narrowly interpreted the 14th amendment to hold that only former slaves would be protected.

(i) Privileges and immunities clause was not meant to be a basis for federal courts to invalidate state laws.

(3) Importance:  All restrictive interpretations except the privileges and immunities clause have been overruled.  Because of this case, this clause is now meaningless.

VII.   Procedural Due Process (may not have any cases?)
VIII.   Economic Liberties

A.   Introduction

B.   Economic Substantive Due Process

1.   Economic Substantive Due Process During the Nineteenth Century

(a) Using Natural Law to Protect Property

(1) Chase, C.J. “An ACT of the legislature (for I cannot call it a law) contrary to the great first principles of the social compact, cannot be considered a rightful exercise of legislative authority.”
(2) Fletcher v. Peck – vested rights are protected by the Constitution and by natural law.

(b) The Initial Rejection of Economic Substantive Due Porcess

(1) Slaughter-House Cases – court expressly rejects substantive due process claim.

2.   Economic Substantive Due Process During the Lochner Era

(a) Lochner v. New York (1905)

(1) Facts:  Lochner (D) was convicted of permitting a baker to work for him more than the statutory maximum of 60 hours per week.  D claimed that the law violated his freedom to contract under the 14th Amendment Due Process Clause.

(2) Held:  Unconstitutional.  Court articulated three major principles:
(i) Freedom of contract is a basic right protected as liberty and property rights.

(ii) The government could interfere with freedom of contract only to serve a valid police purpose

(iii) It is the role of the judiciary to scrutinize legislation from interfering with the freedom of contract.

C.   The Contracts Clause
1.   Constitutional provision

(a) “No State shall…pass any…law impairing the Obligation of Contracts.” Art I, §10

2.   Overview

(a) does not apply to the federal government, except through the 5th amendment

(b) motivated by a desire to prevent states from adopting laws to help debtors at the expense of creditors – thus encouraged credit.

(c) made superfluous by the Court’s protection of freedom of contract under the due process clauses of the 5th and 14th amendments because contracts clause applies only to existing contracts, not future contracts.

3.   Fletcher v. Peck (1810)

(a) Facts:  In 1795, prompted by bribes, the Georgia legislature conveyed 35 million acres of state land to certain private companies for 1½¢/ acre.  Several private investors, including P, bought land from the companies.  The legislature rescinded the conveyance, and P sued.

(b) Held:  Unconstitutional.  The legislature acted in violation of natural law and the contracts clause.  Conveyance by fraud may be set aside between parties, but cannot affect innocent 3rd parties.
4.   Home Building & Loan Ass’n v. Blaisdell (1934) (A switch in time saves 9)

(a) Facts:  MN passed a law that permitted extensions of the period of redemption from a foreclosure and sale of real property under the power of sale in a mortgage.  D obtained an extension, and P sued.

(b) Held:  Constitutional.  A state can alter contractual obligations to respond to emergency conditions.
(1) An emergency does not create power, but it may justify the exercise of existing power.

(2) Legislation is not overly broad and specifically addresses a legitimate end.  The statute is temporary in nature and not for the advantage of particular individuals.

(c) Importance:  limits the scope of the contracts clause (gov’t may limit w/ a valid police purpose which includes debtor relief)

IX.   Equal Protection

A.   Introduction

1.   Constitutional Provisions Concerning Equal Protection

(a) 14th Amendment “No state shall…deny to any person within its jurisdiction the equal protection of the laws.”

(b) Application to federal government – No provision that makes it applicable to federal government, but in Bolling v. Sharpe, a companion case to Brown, the Court held that equal protection applies to the federal government through the due process clause of the Fifth Amendment.

(1) There is an implicit requirement in the 5th amendment for equal protection.

(2) In Buckley v. Valeo, Court held that “equal protection analysis in the Fifth Amendment area is the same as that under the Fourteenth Amendment”
2.   Framework for Equal Protection Analysis

(a) The Basic Question

(1) Is the government’s classification justified by a sufficient purpose?

(2) Question 1:  What is the Classification?

(i) classification exists on the face of the law.  Ex. law that prohibits blacks from serving on juries.

(ii) discriminatory impact to the law or discriminatory effects from its administration. Ex. law requires that police officers be 150 lbs. and at least 5’10”.  Statistics show that 40% of men, but only 2% of women will meet requirement.

1. Requires proof that there is a discriminatory purpose

(3) Question 2:  What is the Appropriate Level of Scrutiny?

(i) Strict Scrutiny – discrimination based on race or national origin.

1. upheld if it is proved necessary to achieve a compelling government purpose

2. fatal in fact
(ii) Intermediate Scrutiny – discrimination based on gender and against nonmarital children.
1. upheld if substantially related to an important government purpose

2. burden rests entirely upon the state (US v. Virginia)

(iii) Rational Basis – minimum level that all laws challenged under Equal Protection must meet.

1. upheld if rationally related to a legitimate governmental purpose.

2. challenger has the burden of proof

3. rarely are laws unconstitutional under this test

4. Vacco v. Quill (1997)

a. Companion case to Glucksberg (IX, A, 5, iv)

b. Facts:  NY made it a crime to assist suicide, but it was legal for a patient to refuse lifesaving medical care.  Quill and other physicians (Ps) sued the NY Attorney General, Vacco (D) to challenge the ban b/c it violated equal protection because it gives different treatment to those competent, terminally ill patients who wish to hasten their deaths by drugs than it does to those who wish to hasten their deaths by directing the removal of life support systems.

c. Held:  The ban on physician-assisted suicide does not violate the Equal Protection Clause.
(iv) factors that determine

1. immutable characteristics – unfair to penalize a person for characteristics that the person cannot change.

2. ability to protect through political process – women are more than half of the population, but underrepresented in political offices

3. history of discrimination

(v) some (Thurgood Marshall) argue for a sliding scale rather than 3 levels of scrutiny

(4) Question 3:  Does the Government Action Meet the Level of Scrutiny?

(i) Law’s Ends
1. strict – compelling

2. intermediate – important

3. rational – legitimate

(ii) Law’s Means

1. Is the law underinclusive and/or overinclusive?

2. fact that it is may not mean it is invalidated

a. laws are often underinclusive because the government may choose to proceed “one step at a time” See Williamson v. Lee Optical.
b. If both, closer fit is required – if strict scrutiny, must show that the means is necessary and the least restrictive alternative to achieve the goal.

(5) Protection of Fundamental Rights

(i) Equal protection used if the government discriminates among people as to the exercise of a fundamental right

(ii) Examples of fundamental rights:  right to procreate, voting, access to the judicial process, interstate travel

(iii) Avoids substantive due process in Lochner

(iv) Washington v. Glucksberg (1997)
1. Facts:  WA enacted statute that prohibited assisted suicide.  Glucksberg and other physicians treated terminally ill, and would assist patients in ending their lives.  Ps brought suit claiming that the statute violated the 14th amendment because P has a liberty interest in a personal choice to commit physician-assisted suicide.
2. Held:  There is no constitutional right to assistance in committing suicide.
3. Does not prevent states from passing statutes that allow patients physician-assisted suicide (like Oregon).

B.   Rational Basis Test

1.   Introduction

(a) “if any state of facts reasonably can be conceived that would sustain it, the existence of that state of facts at the time the law was enacted must be assumed.” Lindsley v. Natural Carbonic Gas Co.
(b) there is a strong presumption in favor of laws that are challenged under the rational basis test

(c) Underlying issues:  is the Court too deferential?  Has the court been consistent in applying it (rational basis with teeth)

2.   The Requirement for a Legitimate Purpose
(a) What is a “Legitimate” purpose?

(1) Government has a legitimate purpose if it advances a traditional “police” purpose:  protecting safety, public health, or public morals.

(i) Virtually any goal not forbidden by the Constitution will be deemed sufficient to meet the rational basis test.

(ii) “A bare congressional desire to harm a politically unpopular group cannot constitute a legitimate governmental purpose” US Department of Agriculture v. Moreno. (discriminating against “hippies” not a legitimate purpose)

(2) Williamson v. Lee Optical Co. (1955)
(i) Facts:  Lee Optical Co. challenges an OK state law that made it illegal for anyone other than an ophthalmologist or an optometrist to fit eyeglass lenses or to duplicate or replace lenses except with a written prescription from an ophthalmologist or an optometrist. 

(ii) Held:  The 14th amendment does not prohibit all state business regulation that is not essential and directly related to the harm it intends to cure.
(iii) Importance:  shows Court’s complete deference to the state legislature when it uses the rational basis test.

(3) Cases where moral justifications for laws do not satisfy the requirement for a legitimate purpose – Romer v. Evans (1996)
(i) Facts:  CO amended its Constitution to prohibit any government action designed to confer a protected status upon, or to allow claims of discrimination by any person based on sexual orientation.
(ii) Held:  A state may not prohibit governmental action that confers a protected status based upon sexual orientation status.

1. effect of amendment is to put homosexuals in a solitary class with respect to transactions and relations in both private and governmental spheres

2. subject to rational basis test – but in this case, no legitimate end b/c it cannot be explained by anything other than animus toward homosexuals.

(iii) Dissent (Scalia, joined by Rehnquist and Thomas):  permissible moral judgment by the voters of CO “to preserve traditional sexual mores against efforts of a politically powerful minority to revise those mores through the use of the laws.”

(iv) Rational basis with teeth

(4) Must it be the Actual Purpose or Is a Conceivable Purpose Enough?
(i) Court will accept any conceivable purpose as sufficient, even if it was not the government’s actual purpose.

(ii) Very few laws will fail since government lawyers can invent some legitimate conceivable purpose for virtually every law.

(iii) Reason for conceivable purpose – rarely is there a single, identifiable purpose for a law.  Rehnquist said that actual purpose review “assumes that individual legislators are motivated by one discernable actual purpose, and ignores the fact that different legislators may vote for a single piece of legislation for widely different reasons.”  Plus, if law was struck down, Congress could just reenact law and assert a permissible goal.

(5) The Requirement for a “Reasonable Relationship”

(i) Issue:  whether the classifications drawn in a statute are reasonable in light of its purpose. – laws will be upheld unless government action is “clearly wrong, a display of arbitrary power, not an exercise of judgment.” Mathews v. DeCastro
(ii) Cases where laws are deemed arbitrary and unreasonable

1. City of Cleburne, TX v. Cleburne Living Center, Inc.
a. Facts:  Under a city zoning ordinance, group homes for the mentally retarded must have a special permit.  In order to get the permit, home must have signatures of all property owners within 200 feet of the property to be used.  P was unable to get requisite signatures, and sued.
b. Held:  Zoning ordinance was unconstitutional.  While mental retardation is not a suspect class for equal protection analysis, the City’s justifications were not legitimate purposes or the ordinance was not a reasonable way of accomplishing the city’s goals.
c. Ex. – city expressed concern that junior high students might harass the occupants of the group home.  Court held that justifications were based on prejudices and indulging such private biases is not a legitimate government purpose

C.   Classifications based on race and national origin

1.   Race Discrimination and Slavery before the 13th and 14th Amendments

(a) Constitutional Provisions

(1) Art I, §2 – 3/5 rule:  apportionment of the House of Representatives based on the “whole number of free Persons” and “three fifths of all other Persons.”
(2) Art I, §9 – prevented Congress from banning the importation of slaves until 1808.

(i) Art V – can’t be altered by constitutional amendment.

(3) Art IV, §2 – fugitive slave clause: “No person held to Service or Labour in one State, under the Laws thereof, escaping into another, shall, in Consequence of any Law or Regulation therein, be discharged from such Service or Labour, but shall be delivered up on Claim of the Party to whom such Service or Labour may be due.”

(b) Court Decisions Protecting Slavery

(1) The Antelope  (1825)
(i) Facts:  The ship Antelope, bearing 280 Africans, most of whom had been seized by pirates from slave ships, was apprehended in international waters off the coast of FL.  Spain and Portugal claimed the Africans as the property of citizens of their countries, and claimed that slaves were being shipped to Brazil or Cuba.

(ii) Held:  the United States must recognize the claims of the slaveowners to the return of their property that had been illegitimately seized by pirates.

1. It does not matter that slave trade is “contrary to the law of nature” and “that every man has a natural right to the fruits of his own labor” because international law has not yet adopted these principles as general legal norms.

(2) Elkison v. Deliesseline (1823)

(i) Facts:  SC passed an act that provided that “any free negros or persons of color” brought into a SC port shall be seized and confined in jail until such vessel shall clear out and depart from the state.  A crew member of the ship Homer, a British ship, was put in jail under the Act.
(ii) Held:  Unconstitutional.  Act violated the Commerce clause.

1. Purpose was to prevent ships from coming into the port employing colored seamen.

2. Suggests that they could just stay onboard the ships. (other means of accomplishing its objective”

(3) Groves v. Slaughter (1841)

(i) Facts:  Provision of the MS constitution forbade importing slaves into the state for sale (protectionist measure).

(ii) Main opinion sidestepped issue by construing the state constitution to require the passage of activating legislation.

(iii) Problem:  if slaves were an item of commerce, then Congress could prohibit under commerce power.  But Gibbons cast doubt on state’s ability to regulate slave trade.
(4) Prigg v. Pennsylvania (1842)

(i) Facts:  PA prohibited self-help retrieval of fugitive slaves.  Federal law permitted a slave owner to seize a fugitive and present him to federal or state court.  Prigg, a MD slaveowner’s agent, seized a fugitive but was refused a certificate from a state magistrate.  D took the slave to MD anyway and was convicted for violating the PA statute.
(ii) Held:  A state may not prohibit recovery of slaves in a manner expressly permitted by federal government.
(iii) Rules:

1. “the owner of a slave is clothed with entire authority, in every state in the Union, to seize and recapture his slave, whenever he can do it, without any breach of the peace or any illegal violence.”

(5) Dred Scott v. Sandford (1857)

(i) Facts:  Dred Scott (P), a slaved owned by a MO resident, resided in Northern MO territory and IL.  When owner died, P sued, claiming that his residence in IL freed him.
(ii) Held:  A slave does not have status as a citizen to bring a suit in federal court.  Also, Missouri Compromise is unconstitutional.
(iii) Importance:  most important decision during the 19th century.  It was very controversial, and led to the Civil War.  The decision was overturned by the 14th amendment.

2.   Strict Scrutiny for Discrimination Based on Race & National Origin

(a) Government must prove that discrimination is necessary to achieve a compelling governmental purpose
(1) Long history of racial discrimination makes it very likely that racial classifications will be based on stereotypes and prejudices

(2) Political powerlessness of racial minorities – prejudice against discrete and insular minorities may be a special condition, which tends seriously to curtail the operation fo those political processes ordinarily to be relied upon to protect minorities” Carolene Products (footnote)

(3) Race is an immutable trait – unfair to discriminate for a characteristic that is acquired at birth and cannot be changed.

3.   Proving the existence of Race or National Origin Classification

(a) Classification is on the face of the law

(1) Strauder v. West Virginia (1880)

(i) Facts:  WV permitted only white male persons at least 21 years old to serve on juries.  Strauder, a black, was charged with murder.
(ii) Held:  statute unconstitutional.  A state may not prohibit all blacks from serving on a jury
1. 14th amendment was designed to ensure blacks would enjoy all civil rights

2. WV law is clearly discriminatory.  The composition of a jury is an essential part of the protection of a right to a trial by jury.  D was denied equal protection.

3. WV may still prescribe other relevant, nonracial qualifications for jurors.

(2) Palmore v. Sidoti
(i) Facts:  a white couple divorced and the FL court awarded the mother custody of their three-year-old child.  The father appealed when the mother married a black man.  Although the court found that she remained a fit parent and her husband to be respectable, the court awarded custody to the father.

(ii) Held: judgment unconstitutional.  “it is clear that the outcome would have been different had the petitioner married a Caucasian male of similar respectability” so the FL court must be tested by the most exacting scrutiny.

(3) Korematsu v. United States  (1944)

(i) Facts:  Korematsu was convicted of remaining in a “military area” in violation of an Army command that all persons of Japanese ancestry be excluded from certain areas, allegedly for national defense reasons.
(ii) Held:  Race may be used as a criterion for curtailing civil rights in a time of grave threats to national security.
(iii) Last time court upheld overt racial discrimination

(4) Loving v. Virginia (1967)
(i) Facts:  White man (D) married a black women in Washington DC, then moved back to VA in violation of a VA anti-miscegenation statute.  D was convicted.

(ii) Held:  Unconstitutional.  A state may not prevent marriages between persons solely because they are of different races.

1. “We reject the notion that the mere equal application of a statute concerning racial classifications is enough to remove the classifications from the Fourteenth Amendment’s proscription of all invidious racial discriminations.”

(iii) Importance:  laws that are discriminatory, but burden both whites and minorities are still subject to strict scrutiny.

(5) Plessy v. Ferguson (1896)

(i) Facts:  P was 7/8 white and 1/8 black refused to sit in the black railway carriage.  P was convicted of violation of a state statute providing for separate railway carriages for the white and black races.

(ii) Held:  Constitutional.  A state may require that separate railway carriages be provided for black citizens and white citizens.

1. P argues that black car stamps race with a badge of inferiority – “If this be so, it is not by reason of anything found in the act, but solely because the colored race chooses to put that construction upon it.”
(iii) Dissent (Harlan, J):  purpose of the statute was to exclude blacks from white cars, not whites from black cars.

(iv) Importance:  Separate, but equal became the law for the next 60 years.

(b) Discriminatory administration or discriminatory impact (requires proof of a discriminatory purpose)
� Coleman v. Miller (BLBA 734).


� Luther v. Borden (quoted in BLBA 586).


� Nixon v. United States (xerox p. 1042).


� Goldwater v. Carter, 444 U.S. 996 (1979).


� On this, there is no squarely controlling Supreme Court authority, but during the Viet Nam war, lower federal courts declined to adjudicate claims that the repeal of the Gulf of Tonkin resolution made the war illegal; DaCosta v. Laird, 448 F.2d 1368 (2d Cir. 1971), cert. denied, 405 U.S. 979 (1972); that the President had violated the law by unilaterally deciding to escalate the bombing of North Viet Nam, see DaCosta v. Laird, 471 F.2d 1146 (1973); and that the President had illegally continued military operations in Cambodia notwithstanding specific Congressional directives to remove all U.S. forces from that country, see Holtzman v. Schlesinger, 484 F.2d 1307 (2d Cir. 1973, cert. denied, 416 U.S. 936 (1974).


� Baker v. Carr (BLBA 733).


� Powell v. McCormick (BLBA 733); U.S. Term Limits v. Thornton (xerox).
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