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Constitutional Law

I. The Constitution of the United States

A. Important Points on the Constitution:

a. The Exceptions Clause – Article 3, Section 2, Clause 2 – Says that Congress can change the breadth of the Supreme Court’s appellate jurisdiction – does not apply to the Supreme Court’s original jurisdiction (but Congress can put something in the SC’s original jurisdiction into its appellate jurisdiction) 

b. The Supremacy Clause – Article 6, Section 2 – The Constitution, the laws that further it, and treaties of the U.S. are the supreme law of the land (contrary state laws will not prevail) 

c. The Equal Protection Clause – The 14th Amendment, Section 1 – Requires states to treat equally all similarly situated classes of people  

d. Due Process Clause – The 5th Amendment – SC has used this clause to declare that the federal government must abide by the equal protection measures spelled out in the 14th Amendment 

e. Due Process Clause – The 14th Amendment – Used to partially incorporate some of the Bill of Rights (see below)

f. The Necessary and Proper Clause – Article 1, Section 8, Clause 18 – Very important to the McCulloch decision (see discussion below) 

g. Commerce Clause – Article 1, Section 8, Clause 3 – Congress has power to regulate interstate commerce and trade with other nations 

h. The Due Process clause has also been utilized to recognize unenumerated rights  like privacy (Roe v. Wade) 

Using the selective incorporation doctrine, the Court has incorporated every amendment save these 4: 2nd Amendment, 3rd Amendment, 5th Amendment requirement of grand jury, 7th Amendment 

II. Judicial Review 

When Congress passes a law, two questions -

1) Was it within one of Congress’s limited enumerated powers (e.g. copyright power)?

2) Does it violate someone’s rights?
A. Marbury v. Madison (1803)

a. Marbury wants a writ of mandamus forcing Secretary of State Madison to deliver his commission 

b. Key Holding: Marbury has a right to his commission but the Judiciary Act of 1789 wrongfully gave the Supreme Court the power to issue Writs of Mandamus 
c. Court has the right of judicial review – other govt. branches must follow the court’s interpretation of constitution

-criticized as being counter-majoritarian

d. Court has no jurisdiction over purely political matters 
e. Court has no original or appellate jurisdiction with regards to writs (not laid out in Article III)

f. The Marbury holding cannot rest on the text of the Constitution – because the judiciary cannot interpret the Constitution to increase its own power (this would cause circularity) so Marbury creates an unwritten constitutional tradition 
III. Equal Protection of the Laws 

A. Early Decisions: The Centrality of Race

a. Dred Scott v. Sandford (1857) (holding that Dred Scott is not a citizen of Missouri for federal diversity jurisdiction, reasoning that the framers did not consider black “persons” as “citizens”, so blacks did not enjoy any rights of citizens, such as the right to bring suit in court.  The Court declared the act of Congress prohibiting slavery in Louisiana Territory unconstitutional because the Constitution explicitly guaranteed “the right of property in a slave” for twenty years (which had expired)).  

b. Slaughterhouse Cases (1873) (rejecting equal protection attack on LA statute granting to a single company the exclusive right to slaughter livestock, reasoning that it was the job of the States rather than the federal government to protect civil rights generally, and that the “one pervading purpose” of the 14th Amendment  was “the freedom of the slave race…and the protection of the newly-made freeman …from the oppressions of those who had formerly exercised unlimited dominion over him.”)

c. Ho Ah Kow v. Nunan (1879) if law disadvantages a class use heightened means end scrutiny - do the means fit a compelling state interest? (striking down ordinance permitting sheriff to cut prisoners’ hair (cue ordinance) because although the language of the regulation was facially neutral, it was clear that the purpose of the regulation was to impose an additional, degrading punishment on Chinese prisoners; cues were a mark of religious faith). 

B. “Separate but Equal”

a. Plessy v. Ferguson (1896) (upholding La. Statute requiring railroads to provide “equal but separate accommodations for the white and colored races”, Harlan’s dissent: purpose was discriminatory 
b. Brown v. Board of Education of Topeka (Brown I) (1954) (Striking down segregated schools as “inherently unequal,” holding that where the state separate education generates a feeling of inferiority 

C. Standards of Review under the Equal Protection Clause

Strict Scrutiny  

a. Applies (SEE MURGIA) when classification

i. Interferes with exercise of fundamental right (prong never used b/c if statute violates constitutional right, unconstitutional w/o equal protection)

ii. Operates to peculiar disadvantage of a suspect class

iii. History of purposeful unequal treatment

iv. Subject to disabilities on basis of stereotyped characteristics

v. Political powerlessness (needs protection from political majority)

b. Suspect classes: race, color, creed, religion (??), (gender), (illegitimacy) but NOT age (Murgia), poverty (Maher), (gender) nor sexual orientation. 

c. Today applies to: “any racial classification subjecting [a] person to unequal treatment” Adarand v. Pena (1995)

d. TEST: a law must be “narrowly tailored to further a compelling state interest”
e. CASES

i. Korematsu v. United States (1944) (upholding an exclusion order issued by military commander requiring all persons of Japanese descent—including U.S. citizens—to report to “Assembly Centers”, holding that the order was based on a public necessity rather than racial antagonism; Japanese were a suspect class, but law justified by national security interests).  

ii. Loving v. Virginia (1967) (striking down Virginia’s miscegenation statutes because they “proscribe generally accepted conduct if engaged in by members of different races” and that there is “no legitimate …purpose independent of invidious racial discrimination which justifies this classification.”)
Intermediate scrutiny: only applies to gender/sex, illegitimacy discrimination

f. TEST: substantially related to achievement of important governmental objectives Craig v. Boren; see also U.S. v. Virginia (VMI case) requiring “exceedingly persuasive justification.” 
g. CASES

i. Bradwell v. Illinois (1873) (upholding Illinois law denying to women the right to practice law, reasoning that practicing law was not a privilege or immunity of citizenship protected by 14th Amendment.  Bradley’s infamous concurrence: “the natural and proper timidity and delicacy which belongs to the female sex evidently unfits it for many of the occupations of civil life.”)

ii. Minor v. Happersett (1875) (holding that although women are “persons” and “citizens” within the meaning of the 14th Amend., the right to vote was not a privilege of U.S. citizenship and could be denied to women). 

iii. Craig v. Boren (1976) (invalidating Okla. Statute prohibiting sale of 3.2% beer to men under 21 and women under 18, rejecting statistical evidence purporting to show that males between 18-20 were a greater traffic risk than females and finding that the gender based difference was not “substantially related to the achievement of the statutory objective”). Classification not class
iv. Mississippi University for Women v. Hogan (invalidating all female admissions policy at school of nursing as violating equal protection clause since the other places where Hogan could study nursing were so far away as to impose upon him “a burden he would not bear were he female” (1982)

v. J.E.B. v. Alabama ex rel (1994) (holding that gender-based peremptory challenges are unconstitutional) 

vi. Michael M. v. Sonoma County Superior Court (1981) (upholding Calif. statutory rape statute making men but not women criminally liable for sexual intercourse with females under 18, reasoning that the consequences of pregnancy provided a deterrent for the female, and that it was reasonable for the legislature to “equalize the deterrents” through criminal sanctions on males). 

vii. United States v. Virginia (1996) (invalidating male-only admissions at VMI for lack of an “exceedingly persuasive justification” for excluding women and rejecting Virginia’s proposed remedy of an all female Virginia Women’s Institute for Leadership as “unequal in tangible and intangible facilities”).

viii. Nguyen v. INS (2001) (upholding INS rule requiring an unwed citizen father (but not a citizen mother) of a child born overseas to demonstrate that there was an opportunity to form a relationship during the child’s minority years before the child can become a citizen; “the mother is always present at birth, but the father need not be, [so] the facially neutral rule would sometimes require fathers to take additional affirmative steps [to prove parenthood]”).  

-exceedingly persuasive justification drops out 

–justificatory analysis – must serve important governmental objectives and be substantially related to objectives
Rational basis review: applies to all other state actions

h. TEST: classification must be “rationally related to a legitimate state purpose”
i. CASES

i. Railway Express Agency v. New York (1949) (upholding New York regulation allowing advertising on trucks used for deliveries but prohibiting them on trucks used mainly for advertising). No req’mt that all evils of same genus be tackled at once. 
ii. Williamson v. Lee Optical (1955) (upholding Okla. Statute prohibiting opticians from supplying lenses without a prescription from an optometrist or ophthalmologist, arguing that “reform may take one step at a time, addressing itself to the phase of the problem …most acute to the legislative mind”). No invidious purpose. 
iii. Minnesota v. Cloverleaf Creamery Co. (1981) (upholding Minn. Law banning sale of milk in plastic, nonreturnable containers but permitting sale of milk in paperboard, nonreturnable containers, holding that rational basis is satisfied when there is a theoretical connection between the classification and the claimed purpose, the connection need not satisfy empirical scrutiny). Need not be sensible.
iv. City of Cleburne v. Cleburne Living Center (1985) (striking down under rational basis review an ordinance requiring a special permit for a group home for mentally retarded but not requiring one for hospitals, sanitariums, or nursing homes, finding that absent a demonstration that the group home would “threaten legitimate interests of the city in a way that other permitted uses…would not”, there was no justification other than “irrational prejudice”) JR – court not really using rational basis b/c suspicious of animus towards mentally retarded
v. FCC v. Beach (1993): have to uphold statute if any reasonably conceivable rational basis; doesn’t have to be actual purpose

D. Other Issues in Equal Protection

Sexual Orientation

a. Bowers v. Hardwick (1988) (upholding Ga. Sodomy statute, finding that there was no implied fundamental right to engage in homosexual sodomy) 

b. Romer v. Evans (1996) (invalidating Colorado Amendment 2, which prohibitied regulations entitling homosexuals to claim discrimination was unconstitutional under rational basis)

1. Court says state interest is protecting citizens’ freedom of association – not legitimate state interest

2. BUT court is really suspicious that law based on animus towards homosexuals – applies higher standard and strikes because of discriminatory purpose
Discriminatory intent vs. Discriminatory impact

c. Washington v. Davis  (1976) - you have to show “invidious purpose” for equal protection claim; disproportionate racial impact is not enough (Blacks challenged test administered to applicants for police dept. because higher proportion of Blacks failed) – if legislation doesn’t single out a “suspect class”, use rational basis test
d. Arlington Heights v. Metropolitan Housing (1977) (rejecting Equal Protection claim of racial discrimination when a zoning permit was refused for the construction of low income housing, because claimants “failed to carry their burden of proving that discriminatory purpose was a motivating factor”). 

Affirmative Action

e. Adarand v. Pena (1995) (raising a constitutional obstacle to affirmative action policies by requiring that strict scrutiny by applied to “all racial classifications”)  Rubenfeld: Adarand transforms strict scrutiny from a method of smoking out invidious purposes into justificatory balancing test.  It hypothesizes an effect from all racial classifications (perpetuation of racial stereotypes) (inverts Wasnington v. Davis where effects were evidence of intent)
i. Justificatory view – does compelling interest justify classifications?

f. Grutter v. Bolinger (2003) – diversity is a compelling state interest (upheld U Mich Law School admissions policy that used race as a plus factor to achieve a critical mass of minorities under strict scrutiny)

g. Gratz v. Bollinger (2003) – admissions decisions including race must still be individualized, not group-based (struck down U Mich admissions policy that gave 20 point bonus to underrepresented minorities because it was not narrowly tailored)
Bush v. Gore, (2000) (Reversed Florida Supreme Court’s order of manual recount)
i. Opinion finds equal protection violation – fundamental rights prong
1. Recount being conducted under “intent of voter” standard violates equal protection
2. Differences in ways counties count votes, so arbitrary and unequal
ii. No possible remedy by Dec. 12th
1. Impossible to complete recount in a way in accord with equal protection
2. No basis for this date
3. Date is part of safe harbor law that protects states from challenges to selected electors, but doesn’t require selection by then
IV. Separation of Powers 

A. Allocation of Powers between the Federal Government and the States

1. Background

a. McCulloch v. Maryland (1819) – state of Maryland sues McCulloch (cashier) for failing to pay a state tax levied on the bank; Court rules the U.S. can incorporate a bank, but Maryland cannot tax it
i. Asserts supreme authority of US government over states

ii. Just need legitimate ends and appropriate means for act to be constiutional

iii. Necessary and proper clause does not restrict congressional powers

2. Commerce Power – Congress may regulate for any reason (DARBY) – can only reach intrastate activities that are economic in nature and only for purposes of addressing substantial aggregate effects on IC
a. Gibbons v. Ogden (1824) – federal government can regulate interstate commerce (overturned ferry monopoly between states)
i. Congress will not regulate matters of commerce that are totally internal to othe states
b. U.S. v. EC Knight (1895) – Sherman Act unconstitutional when applied to sugar company acquisition because no power to regulate manufacturing
i. Commerce only includes transport, not manufacturing
c. Two Strategies of Interpreting Congress’ Enumerated Powers
i. EC Knight - Literal – is power within enumerated power?, Non-purposive, Restrictive

1. Carter v. Carter Coal Co. (1936) – struck down federal statute with price-fixing and labor provisions because labor not part of commerce

2. Champion v. Ames (1903) – upheld indictment under law prohibiting interstate transport of lottery tickets (reversed by Hammer)

3. U.S. v. Darby – upheld FLSA which prohibited interstate shipment of goods made under unfair work conditions b/c within definition of Congress

a. Overruled Hammer

b. Throws out McCulloch purpose test. Allows Congress to regulate Interstate Commerce for ANY reason.

ii.    McCulloch – Expansive; Purposive – are ends legitimate? (can’t use commerce as pretext for non-legitimate end)

1. Shreveport Rate Cases (1914) – uphold ICC setting rates for intrastate Dallas-to Marshall route because it affects interstate commerce; can regulate intrastate commerce if it has a large impact on interstate commerce
2. Hammer v. Dagenhart (1918) – Congress can’t regulate child labor through interstate commerce clause because purpose is social legislation not commerce (reversed by Darby)

a. Falls under pretext exception (restrictive side of McCulloch)

b. Would uphold under EC Knight

c. Wickard v. Filburn (1942) – local commerce can be regulated if it exerts “substantial economic effect” on interstate commerce (uphold penalty of farmer who grows wheat over quota even though wheat intended for personal consumption)

i. Aggregate effects principle allows almost any act to fall within power

ii. Heart of Atlanta Motel (1964) and Katzenbach v. McChung (uphold laws prohibiting discrimination in public accomodations as valid exercise of power to regulate interstate commerce)

iii. Combo of Wickard (can regulate intrastate activity) and Darby (no purpose) allowed Congress to regulate anything
3. New Doctrine – limits on commerce power

a. U.S.  v. Lopez (1995) – Congress’ authority to regulate commerce is limited to economic effects that “substantially affect” interstate commerce (as opposed to any effect in aggregate under Wickard) (struck down Gun-Free School Zones Act because did not regulate commercial activity and possession not connected to interstate commerce) Reinstates McCulloch purpose tests
1. Is it economic activity?

a. No- law invalid

b. Yes – apply Lopez – does it substantially affect interstate commerce?

2. Three categories Congress can regulate
a. Channels of interstate commerce
b. Instrumentalities of interstate commerce
c. Economic activities having substantial relationship to interstate commerce

b. U.S. v. Morrison (2000) – don’t even apply test if regulating non-economic activity even if there are substantial economic effects (Violence Against Women Act is unconstitutional because gender-related crimes are not an economic activity)

c. Rubenfeld – argues for purposive test

1. Is purpose of statute economic?

2. This is what court does in Lopez, but doesn’t say so
d. No problem with Title VII because economic activity (hiring and firing) under Lopez, but get problem with Rubenfeld’s purposive analysis

4. Section 5 of the 14th Amendment (congress can enforce equal protection clause) and 11th Amendment

i. Katzenbach v. Morgan (1966) - Section 5 powers allow Congress to stop “invidious discrimination” (upheld Voting Rights Act which prohibited disenfranchisement of Puerto Ricans based on inability to speak English)

1. Law trying to prevent minorities from voting

2. Congress can prevent unconstitutional discrimination in a proportionate manner

ii. City of Boerne v. Flores (1997) – Congress cannot determine substance of 14th amendment under section 5 power (invalidated Religious Freedom Restoration Act which required compelling interest for any universally applicable law substantially burdening religion)

1. law says enforce, not interpret and define

2. Congress can only enforce section 5; when it goes further and tries to impose requirements of 14th amendment not required by SC ( has exceeded power unless did so to remedy violation (purposive inquiry) and law is congruent and proportional (means-end test)

5. Unwritten States Rights

i. New York v. United States (1992) – Congress cannot just compel states to do something (overturned statute about disposal of waste)

ii. Printz v. U.S. (1997) – Congress can’t commandeer state officers (invalidated provision of Brady Act – before nat. background check, responsibility of state law enforcement officers to check backgrounds of gun buyers)

iii. Reno v. Condon (2000) – if Congress imposes requirements on state actors that are identical to requirements on everyone its constitutional (upheld statute requiring disclosures of personal information in records of state motor vehicles because of general applicability)

6. Constitutional Immunity
i. Under 11th Amendment Doctrine, states have immunity from civil suits; Congress cannot displace immunity except where Equal Protection Clause implicated

1. before 1995, SC held 11th Amendment did not apply to suits arising under federal law, just diversity suits

2. interpreted 11th Amendment to say citizens can’t sue their own states (even though amendment only says can’t sue citizens of other citizens)

3. Also applies to state courts

4. Rubenfeld thinks amendment intended to just apply to diversity suits

ii. Board of Trustees of the University of Alabama v. Garrett (2000) – Garrett can’t bring suit for damages under the ADA because of the 11th Amendment (govt. can bring action to enforce ADA, but citizen cannot; upheld law under commerce clause)

iii. Nevada Dept. of Human Resources v. Hibbs (2003) – reject challenge to money damages of Family and Medical Leave Act as applied to states; satisfied requirements of congruence and proportionality because gender merits higher standards of review

B. Allocation of Powers within the Federal Government

i. President as Lawmaker

1. U.S. v. Curtiss-Wright (1936) – president has broader powers than listed in Article II when foreign affairs involved (upheld resolution of Congress authorizing President to prohibit sale of arms; Curtis-Wright indicted in conspiracy to sell arms to Bolivia)

a. Had to deal here w/ non-delegation doctrine, but no longer good law, so now Curtis-Wright is an easy case

2. Youngstown Sheet & Tube Co. v. Sawyer (1952) (pres. Exceeded constitutional power when he directed Secretary of Commerce to seize nation’s steel mills to continue steel production during Korean War; must act under statute or Constitutional powers)

a. Jackson concurrence – controlling authority - 3 categories when president acts

i. Express or implied authorization of Congress – only unconstitutional if federal govt. lacks power

ii. Congressional silence (twilight zone because both Congress and pres. May have authority) – must be within president’s power

iii. Incompatible w/ express or implied will of Congress – unconstitutional unless president acting within plenary authority

b. Not a Curtis-Wright case because not within commandeer in chief powers

i. Jackson says this is category 3 case because Congress withheld power

3. Clinton v. City of New York (1998) (Court invalidated “Line Item Veto Act” because beyond Constitutional powers of president; can’t alter Article 1 Section 7 about how bill becomes a law)

ii. Congressional Delegation to and Vetoes of Administrative Agencies

1. little constraint on delegation of authority to administrative agencies

2. INS v. Chadha (1983) (overturned statute giving one house of Congress power to oppose deportation)

a. One House legislative vetoes are unconstitutional (congress can’t make end run around presentment clause)
b. Legislative power, so need to follow rules for exercises of legislative power

c. Court shifting from Mode 1 to Mode 2 analysis and saying using Mode 1 because legislative power

i. Real ? seems to be whether power is checked

iii. Appointment and Removal of Administrative Officers

1. Myers v. United States (1926) (removal of postmaster lawful despite statute requiring consent of Senate; statute was unlawful limitation on removal power)

a. Note: Article II, Section 2, clause 2 only talks about appointment, not removal of officers

b. President has power to remove executive officers
2. Humphrey’s Executor v. U.S. (1935) (Statute said members of FTC could be removed for “good cause”; constitutional because FTC has legislative function)

a. Congress can regulate President’s powers over administrative officials
b. Mode 1 analysis

c. Not purely executive officer as in Myers

d. Good cause is different than actually involving self in removal

3. Bowshar v. Synar  (1986) (Act allowing Congress to remove Comptroller General of GAO unconstitutional because congress can only remove officer charged with execution of laws by impeachment)

a. Executive power – use Mode 1

4. Morrison v. Olson (1988) (provision of Ethics in Government Act allowing Congress to appoint independent counsel constitutional b/c does not interfere with role of executive branch)

a. Mode Two – does not interfere with president’s powers

b. Overturned reasoning in Humphreys (mode 1) but not outcome

i. Congress can use good cause limitation, but can’t involve self in removal power

c. Does not pass Mode 1 because executive function so should go to president

5. Mistretta v. U.S. (1989) (United States Sentencing Commission with 7 members, 3 of whom are federal judges is constitutional)

a. Commission makes law, but not separation of powers problem because balance of power – Mode Two

b. Reflects breadth of delegation doctrine

6. Rust v. Sullivan (1991) (Upheld gag rule issued by Secretary of Health prohibiting doctors from advising patients about abortion in federally funded medical clinics)

iv. Enemy Combatants 

1. court using Mode 1 – separation of powers analysis, not checks and balances analysis

2. Confirms implication from Youngstown and Curtiss-Wright that there is something different about exercise of power abroad

v. Separation of Powers Analysis

1. Mode 1 – Separation of Powers View (Bowhar, Myers)

a. Is power executive, legislative or judicial? 

i. difficult to determine (e.g. Youngstown and Chadha – court said legislative, but difficult to determine why)

2. Mode 2 – Checks and Balances View (Morrison, Mistretta)

a. Prevailing Approach Now

b. Jackson’s concurrence in Youngstown

3. If you add up demise of non-delegation doctrine, Myers and Humphreys (Congress cannot involve itself in removal of exec officers, but only impose good cause limitations) and Chadha (rejection of one house veto), get virtually unchecked executive power (e.g. Rust)

4. Rubenfeld makes case for legislative veto because replicates Article 1, Section 7 (if majority of both houses and president don’t approve or 2/3 of both houses, don’t have law)

a. w/o leg. Veto administrative agency can make law that majority of house or senate don’t approve because needs 2/3 of both houses to overturn law

b. doesn’t entirely replicate Article I because more difficult to get votes for rejecting law than passing it

c. however, believes Chadha outcome correct because Congress not doing something legislative in nature (Mode 1) – gave adjudicatory powers to self

5. nothing bars executive agency or judicial officers from making law; only category prohibited from exercising power of other branches is Congress

a. Article 1, section 6, clause 2 – Congresspersons cannot be officers unless they give up seats

V. Unenumerated Rights: Historical Developments (Ken)

A. The privileges or immunities clause

a. Slaughter House Cases (1873) Killed the privileges or immunities clause of the 14th amendment. P&I was suppose to apply the Bill of Rights to the states after Dred Scott, but Miller ruled that it only applied to national (rather than state) citizenship. 

i. Field dissent: point of 14th’s P&I clause was to disrupt the federal/state relationship and give these federal rights to all. 
ii. Precedent: Bill of Rights applies to states because of the 14th’s Due Process clause.

B. Substantive Due Process: Economic Interest & the Problem of ‘Redistribution’

Before Lochner: Due Process is procedural; economic substantive process born with Lochner, but earlier cases set the stage
a. Dred Scott v. Sanford (1857) Congress could not prohibit slavery because it could not deprive a US citizen of property just because his location has changed – due process violation
b. Munn v. Illinois (1877) Law fixing maximum charge for grain-storage warehouses (run by a monopoly) did not violate due process. The test of whether or not it violated DP would be whether “private property’ was ‘affected with a public interest.’

c. Railroad Commission Cases (1886) “[The] power to regulate is not a power to [destroy].” State cannot require a railroad corp. to carry persons/property w/o reward. Cannot take w/o compensation.

d. Santa Clara County v. Southern Pacific Railroad (1886) Corporations are people within the DPC of the 14th.  – opening door to challenges to regulations by corporations
e. Mugler v. Kansas (1887): if statute enacted to protect public health or safety has no real or substantial relations to those objects, it is an invasion of rights and duty of courts to so adjudge

f. Minnesota Rate Case (1890) first time Court used DPC to invalidate a state economic regulation (a state statute authorizing a commission to set final railroad rates).

g. Lochner v. New York (1905) Landmark case invalidating a NY law prohibiting employers from employing workers in bakeries more than 10 hrs/day or 60hrs/wk. Maximum hours ceiling unconstitutionally interfered with the workers and employers’ right of liberty of contract. Themes: anti-paternalism (gov’t shouldn’t protect workers); anti-redistribution (tacit fear of socialism); externalities are important (if the bread was poisoned by bad health conditions, then court would uphold statute). (CB 713) 

i. Fundamental Constitutional right to enter into contracts

ii. Suspicion of law’s motive as potentially socialist

iii. “One of the most condemned cases in US history” (Siegan, 1980). 

iv. Holmes Dissent (can be cited as law): Case is decided under economic theory (strict laissez faire) which large part of country does not entertain; constitution not intended to embody particular economic theory

Lochner Era (1905 to mid-1930s?) Court invalidated 200 economic regulations under 14th’s DPC. Five-person majority tends to strike down pro-labor, vaguely socialist laws, laws that are interested in health, safety, etc.  (CB 724)

h. Two max. hour cases that contradict Lochner:

i. Muller v. Oregon (1908) Court upheld statute prohibiting women in laundries to work more than 10 hours a day. 

ii. Bunting v. Oregon (1917) upheld a maximum ten-hour workday for factory workers of both sexes.

i. Adair v. US (1908) / Coppage v. Kansas (1915) Union cases: Court INVALIDATES legislation FORBIDDING employers from requiring workers NOT to join a union. It is “not within the functions of the gov. [to] compel any person in the course of his business [to] retain the personal services of another.” (Adair). Coppage: efforts to level the economic playing field w/ unions beyond police power. 

j. Adkins v. Children’s Hospital (1923) invalidated minimum wage for women. 

k. Price regulation unconstitutional in various fields (Williams v. Standard Oil, Ribnik v. McBride, Tyson & Brother v. Banton).

l. New State Ice Co. v. Liebmann (1932) invalidated prohibition against ice manufacturing w/o a certificate, i.e. laws restricting entry to business unconstitutional. 

Demise Of Lochner
Unifying theme is the Court’s intention test: if the genuine intent of the regulation is to protect health/safety/moral, then it was upheld; if intent was re-distributional, then regulation invalidated (CB 725).

m. Nebbia v. New York (1934) Court upheld 5-4 price regulation (for milk). Contract, property rights, ability to engage in unrestricted business—all are not absolute. “A state is free to adopt whatever economic policy may reasonably be deemed to promote public welfare, and to enforce that policy by legislation adapted to its purpose.”

n.  West Coast Hotel Co. v. Parrish (1937) Overruled Adkins, upheld minimum wage for women.

o. Williamson v. Lee Optical of Oklahoma (1955) Constitutional to require ophthalmologist (not optometrists) to fill eyeglass prescriptions. 1. The legislature not the judiciary must balance the advantages of this statute. 2. Court won’t use DPC to strike down any law. 

p. Ferguson v. Skrupa (1963) States can ban debt adjusting. Court finds that states should be able to legislate against “injurious practices in their internal commercial and business affairs” (as long as it doesn’t contradict federal law) and that it is the state legislature and not the court that determines the reasonableness of this legislation.

C. Incorporation

a. Barron v. Mayor & City Council of Baltimore (1833) Barron sued city for ruining his wharf through the city’s water diverting construction. Court held that the first eight amendments did not apply to states.

b. Murray v. Hoboken Land & Improvement Co. (1856) Due Process = “by the law of the land” in Magna Carta.

c. Twining v. New Jersey (1908) In state court prosecution, jury instructed that it might view the defendants’ failure to testify unfavorably. Self-incrimination is not barred by Due Process and the 5th Am. doesn’t apply to states.

d. Palko v. Connecticut (1937) Double Jeopardy not barred in state courts, where 5th amendment does not apply. (overruled by Benton v. Maryland (1969))

e. Adamson v. California (1947) Affirms Twining. Justice Douglas argues (in dissent) for a never adopted theory of Total Incorporation (14th incorporated all of the preceding amendments). (Malloy v. Hogan later overruled Twining). 

f. Duncan v. Louisiana (1968): Incorporated 6th Amt right to jury trial through 14th amt.

g. Benton v. Maryland (1969): No Double Jeopardy (incorporated 5th)

h. Robinson v. California (1962): incorporated 8th: no cruel and unusual punishment.

i. Schilb v. Kuebel (1971): Incorporated 8th: No excessive bail

j. Wolf v. Colorado (1949): The 4th amt protections against police intrusion incorporated

k. Roth v. US (1957): 1st amt incorporated but not as severely for states

After the 1960s (Duncan), the Court held that incorporated rights applied to states in the same manner as to the federal government. 
All of the Bill of Rights from 1-8 incorporated against the states with four exceptions – 2nd, 3rd, Grand Jury clause of 5th, 7th

VI. Unenumerated Rights: The Rights of Privacy (Ken)
A. Sex, Contraception, Abortion 

Cases

a. Meyer v. Nebraska (1923) Court invalidated English-only law for grammar schools, arguing that it violated the 14th’s DPC’s liberty to “engage in the common occupations in life,” including learning, marrying, having a home, bringing up children, etc.

b. Pierce v. Society of Sisters (1925) Invalidated state statute requiring public rather than private schools. Interfered w/ liberty of parents to direct upbringing of children. 

c. Griswold v. Connecticut (1965) Griswold (Executive Director of Planned Parenthood, CT) violated a CT statute prohibiting the use of drugs, medicines, or instruments for birth control. The Supreme Court ruled for Griswold, holding that the statute impinged on an unenumerated right of intimate association and privacy. The right comes from the “penumbras” of several Amts. in the Bill of Rights: the right of privacy of association (in the 1st, from NAACP v. Alabama), the prohibition of quartering soldiers (3rd), the prohibition on search and seizure (4th), the self-incrimination clause (5th), and the general suggestion that there are unenumerated rights (9th). 

d. Skinner v. Oklahoma (1942) An Oklahoma act would sterilize any “habitual criminal” who had committed several “felonies involving moral turpitude.” Skinner stole chickens and was twice convicted of robbery with firearms. Douglas invalidated the Act, holding that 1.) it violated the Equal Protection Clause (an embezzler who stole $20 would not be sterilized but someone who stole $20 worth of chickens would be), and 2.) it violated the fundamental rights to have offspring.

e. Eisenstadt v. Baird (1972) Court invalidated a MA statute prohibiting birth control sales to unmarried persons. Equal Protection Violation (treated married and unmarried people differently), so Brennan uses the rational basis test. “If the right of privacy means anything, it is the right of the individual, married or single, to be free from unwanted governmental intrusion into matters so fundamentally affecting a person as the decision whether to bear or beget a child.”

f. Roe v. Wade (1973) Landmark abortion case that legalized abortion in the first trimester

i. Blackmun: Right to privacy includes the woman’s decision whether or not to terminate pregnancy. The 14th Amt or the 9th Amt’s guarantees to privacy include a woman’s right to choose. Woman’s right is not absolute but like other “fundamental rights,” regulation limiting these rights can only be justified by a “compelling state interest” and if it is “narrowly drawn” to express only those interests: the state has a compelling interest in protecting the health of mothers (fetuses however are not people). The first trimester is the “compelling point” after which the state can justifiably prevent an abortion because of the fetus’s “capability of meaningful life outside the womb.”

ii.  Stewart Concurrence: a woman’s right to an abortion is included in Eisenstadt’s right of the individual against unwarranted government intrusion.

iii. Douglas concurrence: Ninth Amt. does not create federally enforceable rights. Suggests instead three “time-honored rights” from the “Blessings of Liberty” in the preamble to the Constitution: 1.) autonomous control over self-development; 2.) freedom of choice in basic life decisions (marriage, divorce, education, etc.); 3.) Freedom of health and person.

iv. White dissent: Nothing in language or history of Constitution to support this. 

v. Rehnquist dissent: This is Lochner all over again. Blackmun’s argument is inconsistent: the court only needs to outlaw statutes that prevent life-saving abortions (which would constitute governmental intrusion). Also, the majority of states restrict abortion, suggesting that it isn’t rooted in the American tradition of beliefs. The drafters did not intend to sanction abortion (originalist).

g. Planned Parenthood of Southeastern Pennsylvania v. Casey (1992) 

i. O’Connor, Kennedy, Souter: Weakens but affirms Roe’s essential holding, which the Court sees as: 1.) right to abortion; 2.) State power to restrict abortion after fetal viability; 3.) State has legitimate interests in protecting the health of woman and life of fetus. Roe combined two lines of decisions: 1.) Griswold’s liberty; 2.) rule of personal autonomy and bodily integrity. Because Roe’s factual underpinnings have not changed (unlike West Coast Hotel Co. (which signaled the end of Lochner) or Plessy), stare decisis analysis suggests that the Court cannot significantly alter Roe’s ruling. To overrule Roe, therefore, would severely weaken the court’s legitimacy.  

a. replaces strict scrutiny evaluation with “undue burden” standard: when a “state regulation has the purpose or effect of placing a substantial obstacle in the path of a woman seeking an abortion of a nonviable fetus.”

b. rejects trimester framework

c. Regulations that are merely structural or that further a woman’s safety are permitted.

d. Roe is reaffirmed. “State may not prohibit any women from making the ultimate decision to terminate her pregnancy before viability.”

e. After viability, State can regulate or proscribe abortion to save a mother’s life.

f. Provision requiring that physicians inform patients is not an undue burden. Akron and Thornburgh overruled to the extent that they contradict this. A 24-hr waiting period is also not an undue burden.

g. spousal consent not required because of possibility of spousal abuse. Constitution protects from unwarranted intrusion from government and husband.

h. Parental consent provision is not an undue burden.

ii. Blackmun (concurring/dissenting in part) State restrictions on abortion violate a woman’s privacy by 1.) imposing substantial physical intrusions and risks of physical harm, and 2.) deprives a woman’s right to make her own decisions about reproduction & family planning. Doesn’t like 24 hour waiting period. Regulation to inform public does not further the state’s interest in protecting maternal health. (other opinions optional)

h. Sternberg v. Carhart (2000) Court held that a statute banning partial-birth abortions was unconstitutional: 1.) no clause protecting the mother’s life; 2.) impinges on woman’s ability to choose to have a D&E (as opposed to a D&X) abortion (undue burden). (other opinions optional)

i. Bowers v. Hardwick (1986) Court upheld a Georgia statute banning sodomy. No privacy/association/marriage rights from past cases apply to homosexual sodomy. “[N]otions of morality” are enough to make this pass the rational basis test. (other opinions optional)

j. Lawrence v. Texas (2003): SC declared Texas statute making same sex sodomy a crime invalid based on the due process clause; overruled Bowers v. Hardwick; did not use equal protection grounds

k. Moore v. City of East Cleveland (1977) Court invalidated ord. limiting the dwelling occupancy to members of the same family. Court examined “the importance of the governmental interest advanced and the extent to which they [were] served” and found that the ord violated the 14th Amt. “[T]he Constitution prevents East Cleveland from standardizing its children—and its adults.” Anti-totalitarian language in opinion. Substantive due process, “basic values of society.”
l. Zablocki v. Redhail (1978) Court invalidated Wisconsin statute prohibiting unwed parents to marry if they did not pay child support. Violated fundamental right to marry. No compelling state interest to prevent marriages. 

m. Boddie v. Connecticut (1971) Court invalidated law requiring indigents to pay court fees and $60 to get a divorce. Due Process Violation because it conditioned right of marriage on economic status.

n. Roberts v. U.S. Jaycees (1984) Upheld Minnesota statute barring sex discrimination, in application to the all-male Jaycees. Court argued that the Jaycee’s right to association and self-definition was not as strong as that of a marriage or family, since it lacked smallness, selectivity, and seclusion. Balancing.
o. Washington v. Glucksberg (1997) Prohibition of euthanasia okay under 14th amt. Not a fundamental right in US tradition. Slippery slope concerns. (other opinions optional).

p. Troxel v. Granville (2000) WA law allowing visitation rights any time found unconstitutional because it ignored the mother’s concerns for the safety of her child. Suggests a 14th Amt. right of a parent to control the care/custody of child.
q. Shapiro v. Thompson (1969) Two states and DC has passed laws denying welfare to residents who had not resided within their jurisdictions for at least one year. Unconstitutional restriction on right to travel. Violated equal protection without compelling state interest.

r. Saenz v. Roe (1999) California gave welfare benefits to new residents for first year of residence at same rate as in original state.  SC said this violated privileges and immunities clause of the 14th amendment. 

-TN law imposing one-year waiting period for voting was found unconstitutional; court said it didn’t matter if travel actually deterred, but that law penalized exercise of right

VII. Freedom of Speech/Freedom of Religion

A. Suggested checklist for assessing speech claims:

Is it a state actor suppressing the speech?  
[Remember that FA applies to government action only—private individuals can punish people for expression] 

Does the speech fall into a category of unprotected speech?   
[Speech falling into these legal categories can be broadly regulated according to its content without triggering strict scrutiny]

a. Obscenity—Work appealing to prurient interest, describing sexual conduct in a “patently offensive way” AND lacking all redeeming social value.  Rule of thumb—Hard core porn is obscene, mere nudity isn’t.  Profanity isn’t either anymore (see Cohen v. California)

b. Advocacy of Illegal Conduct—Brandenburg test:  Intent to incite illegal conduct + imminence of threat + likelihood of outcome + actual commission of illegal acts.  

c. Fraudulent Misrepresentation
d. Libel/Defamation—See NYT and Gertz.  

e. Fighting Words—See RAV and Mitchell.  

f. Commercial Speech—  Gets partial protection which looks like TPM test.
If the communication occurs merely through conduct rather than words, does it meet the Spence test for expressive conduct?  
· Particularized message

· Likely to be understood by audience  

g. If not, then no FA violation can be found.  

h. If yes, does regulation in question satisfy the three core elements of the O’Brien test?  
· Has to be within government power

· Has to substantially further significant government interests

· Unrelated to suppression of expression

· Least restrictive means (never actually applied – SC much more lenient)
Note:  This is essentially the time, place and manner test, applied to conduct.  

For protected speech, ask where does the speech occur?  

i. If on public property, is it a public forum?  [Is it a traditionally designated place of assembly or communication—parks, streets, sidewalks—or has it been opened up for public discourse by government action?].  See Davis/Hague. 

i. If yes, proceed to normal content-neutrality test to determine standard of scrutiny

ii. Within non-public forums, such as airport terminals, military bases, and government offices, regulation must satisfy mere rational-basis test and may also need to be viewpoint neutral.  

j. If on private property, treat same as public forum, proceed to content-neutrality test.  NOTE:  Internet is not govt owned so it’s probably treated as same as public forum or private property.  

Is the regulation content-neutral?  Does the regulation make any sense without knowing something about the message the speakers are conveying?   

k. If no, apply classic strict scrutiny test, striking down regulation unless it is necessary to further a compelling state interest and narrowly tailored to achieve that end.  

l. If yes, apply time, place, and manner test.

i. Content-neutral

ii. Narrowly tailored to meet a significant government interest (though not necessarily the least restrictive means [see Ward]).  Must not place substantially unnecessary incidental burdens on speech.   

iii. Leaves open ample alternate channels of communication.

B. Rubenfeld’s take on First Amendment (FA) in a nutshell

a. Spence test unsatisfactory:  Art and inexpressible emotions often do not convey particularized messages.   Also, people may not intend to communicate, but that should still be protected.  

b. Shouldn’t ask whether conduct was intended to be expressive but rather whether state intended to restrict due to its expressive potential.   Thus, can prohibit someone from trying to blow up the White House, b/c this conduct, while potentially an expression of political frustration, is not proscribed due to its communicative content.  

c. Cannot make sense of O’Brien test for expressive conduct without rejecting the balancing approach and openly adopting a purposive approach.

d. Need a non-consequentialist approach to speech to understand why advocacy of illegal acts/threats goes unprotected yet other dangerous speech like pornography or hate speech remains protected ---the real reason why porn regulations are struck down is that the govt is aiming at the expressive message there and that’s impermissible.  It’s not that porn isn’t harmful enough.

e. Rubenfeld’s way of explaining unprotected speech:  We require imminence of harm before we can regulate pure speech---thus, conspiracy, agreement to illegal conduct, assault, fighting words are all so intertwined with crime as to make them punishable.  But impact of a book is far too far removed.  False statements of fact are also unprotected (libel, perjury, fraud), even while false ideas are protected.  

f. Balancing test ends up being arbitrary b/c courts have to determine what’s a compelling interest, weigh this against the value of given type of speech.  He prefers an inquiry into the purpose behind the law.   State should have to rebut presumption that it’s actually targeting speech or else law cannot stand.  The balancing approach leads to crappy, unreasoned decisions such as Boy Scouts.  

C. Key cases w/ focus on current doctrine rather than historical evolution

a. Spence v. Washington (1974) Court overturns conviction for improper use of flag, arguing that such symbolic displays should be afforded First Amendment protection as speech provided that they conveyed a particularized message that was likely to be understood by an audience.

-Spence test bad because it loses art (very infrequently has clear message) and not hard to satisfy (speeder who says I’m expressing message)
b. United States v. O’Brien (1968)
O’Brien burned draft card in violation of federal law.  Court finds law constitutional

i. Articulates balancing test for regulations of expressive conduct:

ii. Must further an important or substantial governmental interest

iii. That interest must be unrelated to the suppression of free expression

iv. The incidental restriction on alleged First Amendment freedoms is no greater than is essential to the furtherance of that interest

v. Court claims it doesn’t consider purpose, but this leads to an incoherence because purpose is what it’s really looking at – only way to make sense of step #2 above

c. Texas v. Johnson (1989) and US v. Eichmann (1989) The flag-burning cases.  Both statutes deemed content-based b/c they aimed at the communicative impact of defiling or defacing a flag.   Example of content-based speech restrictions being subjected to strict scrutiny and invalidated. 

d. City of Erie v. Pap’s A.M. (2000) – Upheld Erie, PA ordinance banning public nudity said to protect public health, safety and welfare (reduce violence, harassment, prostitution, spread of STDs, etc.) – ordinance aimed at harmful secondary effects
e. West Virginia State Board of Education v. Barnette (1943) and Wooley v. Maynard (1977)
i. Barnette made it illegal to compel schoolchildren to salute flag and recite pledge of allegiance.  Wooley allowed drivers to cover up the New Hampshire license plate motto “live free or die”.
ii. State cannot compel expression or endorsement of certain beliefs.  Fits with anti-commandeering theme.
f. Wooley v. Maynard: NH cannot criminally punish individuals who cover up state motto “live free or die” on their license plates – compelling interest standard
g. Brandenburg v. Ohio (1969) At KKK rally, leader Brandenburg made vague threats toward govt and alluded to a march on Washington.  He was convicted under Ohio’s criminal syndicalism statute.  Court overturns conviction in per curiam decision.  

i. New test for when advocacy is unprotected speech.  4 parts:

a. Intentional advocacy of lawlessness; 

b. advocacy must call for immediate or imminent lawlessness; 

c. lawlessness must be likely to occur; 

d. that it in fact must occur.  Caveat that cops can intervene if it’s just about to occur.  But looking back on an event, can’t punish if no illegal conduct ever came of it. 

ii. Subsequent decisions have upheld these criteria:

h. Hess v. Indiana (1973): Court reversed the conviction of a man who shouted,“We’ll take the fucking street later,” during an anti-war demonstration, b/c his  advocacy wasn’t imminent.  

i. NAACP v. Claiborne (1982):  Because violence never ensued (i.e. prong #4), Court reversed state ruling that boycott of white businesses was illegal because an NAACP official said if “we catch any of you going in any of them racist store, we’re gonna break your damn neck.”

i. Mere abstract teaching of the propriety or even moral necessity of violence is not the same as preparing a group for violent action. 

j. American Booksellers Association v. Hudnut (7th Cir. 1985)  Indianapolis anti-pornography statute defined pornography as depicting subordination of women and banned it. Law unconstitutional viewpoint discrimination. (Didn’t apply Brandenburg – could have said didn’t have intentionality and imminence).

k. Schneider v. State (1939) – Court held invalid an anti-littering law.  Content neutral, but not narrowly tailored b/c no need to prevent all distribution of handbills.  

l. Martin v. City of Struthers (1943) – Court overturned a law against door-to-door knocking by Jehovah’s Witnesses.  Content neutral, but not narrowly tailored b/c could have relied on traditional legal rules against harassment to solve problem.  

m. Kovacs v. Cooper (1949) – Court upheld an ordinance prohibiting use of sound trucks in streets.  Content-neutral and passes time, place and manner test.  

n. U.S. v. Grace (1983): law banning signs promoting parites, orgs or movements in front of SC is invalid. Sidewalk is a “public forum” so government’s ability to restrict expression is very limited. Can only enforce TPM if content-neutral, narrowly tailored and leave open ample alternative channels.
o. Grayned v. Rockford (1972)—Court upheld ordinance prohibiting any person from mak[ing] noise or diversion on sidewalks within 100 ft of school proceedings that disturbs those proceedings.  Content neutral, passed T, P and M test.

p. City of Ladue v. Gilleo (1994) – Court held that city cannot prohibit homeowners from displaying signs on their property.  No ample alternative channels of communication as required in T, P and Manner test.

q. Ward v. Rock Against Racism (1989)—Court upholds NYC regulation requiring use of city-provided sounds systems and technicians for concerts.  Regulation passed T, P, M test.   Importance of this case is that it addresses more closely the issue of narrow tailoring: “[But so] long as the means chosen are not substantially broader than necessary to achieve the government’s interest, [the] regulation will not be invalid…”

r.  Davis v. MA (1897) – Court upheld ordinance forbidding public address on Boston Common.  (Davis convicted under ordinance). Holmes said law not aimed at free speech, but modes under which Commons may be used.
s. Hague v. CIO (1939) – overruled Davis, in plurality opinion by Roberts.  Distinguished between public property that is a public forum vs. non-public.  Roberts’ dicta established the “time immemorial” test, stating that public forums are those which have traditionally been designated spaces for public discourse, like streets, parks, sidewalks.  

t. City of Renton v. Playtime Theatres (1986) – City could limit placement of adult theatres, because it’s targeting secondary effects, not the actual content of the films shown. 

i. SC pretnded law was content-neutral so didn’t use strict scrutiny, but really content-based 

ii. Later, in Boos v. Barry (1988) Court said that “listeners’ reactions to speech are not the type of ‘secondary effects’ we referred to in Renton.”  An important clarification to the pernicious Renton decision.  Invalidated federal statute which prohibited display of signs within 500 ft of embassy if they would bring foreign government into disrepute. 

u. City of Los Angeles v.  Alameda Books (2002)—Court upheld a city ordinance prohibiting more than one adult establishment from operating out of the same bldg.  Plurality (OConnor, Ren, Scal & Th) said it’s the same as Renton, Kennedy’s concurrence admits that it’s content-based but says purpose is not to target speech.  

v. International Society for Krishna Consciousness v. Lee (1992) – Court invalidated a ban by the Port Authority on the sale or distribution of literature in airports, but upheld the ban on solicitation.  Majority held that airports are not public fora.  One test is whether something has been devoted from “time immemorial” to public expression.  But a second is whether it’s been intentionally opened up by its creators to such activity.  

w. Arkansas Educational Television Commission v. Forbes (1998) --AETC excluded Forbes from participating in a televised debate.  B/c this was a selective access program, it was not a public forum and therefore regulation needed only to be reasonable.  Court upholds Forbes’ exclusion.  
x. Rosenberger v. Rector and Vistors of UVA (1995) Involves disbursement of university funds for secular but not for religious activities. Unconstitutional viewpoint discrimination.
y. Miller v. California (1973): Miller convicted under CA criminal obscenity statute. Obscenity not protected by 1st amendment.

Test:
· Appeals to prurient interest

· Depicts or describes sexual conduct as defined by applicable sate law

· Lacks serious literary, artistic, political and scientific value

z. FCC v. Pacifica (1978): George Carlin’s “Filthy words” regulated by FCC. FCC can regulate broadcast that is offensive but not obscene because available to kids.
aa. Sable Communications Inc. v. FCC (1989): federal statute prohbiting dial-a-porn is unconstitutional. Other means to fulfill interest of protecting children.

ab. U.S. v. Playboy (2000): Act requiring cable operators to scramble porn or limit showing to 10 pm to 6 pm unconstitutional. Since scrambling is expensive, most operators limited hours. Content-based restriction so use strict scrutiny – need least restrictive means. Court does not use least restrictive means.

ac. Ashcroft v.. Free Speech Coalition (2002): Statute prohibiting porn with computer-generated kids is unconstitutional. Government didn’t show connection between virtual porn and sex abuse of kids. Prospect of crime doesn’t justify suppression of protected speech.

ad. Chaplinsky v. New Hampshire (1942): Upheld conviction of man who yelled angry words like “you are a god damned racketeer.” Fighting words are unprotected.
ae. RAV v. St. Paul (1992)-- Court invalidates ordinance that prohibits burning of cross, swastika or other symbol that causes anger on basis of race, color, religion or gender.  Limits speech solely on basis of subject manner. Can’t regulate fighting words based on content.
af. Wisconsin v. Mitchell  (1993)--Court upholds conviction under hate-crime law of black teen who suggests beating up white kids after watching Miss. Burning.  Court sidesteps its normal balancing test by saying this is not expressive conduct, therefore no FA claim.  Rubenfeld thinks this is height of FA insanity.  Ask instead whether the guy was punished for expression and the answer is clearly no. 
ag. Virginia v. Black (2003) – VA cross burning statute unconstitutional

-government could ban ALL cross burning with intent to intimidate, but cannot say cross burning is prima facie evidence of intent (this effectively prohibits any cross burning)

ah. NYT v. Sullivan (1963)—Court finds that NYT cannot be sued for injury to Montgomery officals’ reputation without proof of actual malice b/c these are public figures and to find otherwise would cause self-censorship, placing a chilling effect on freedom of press.  Debate over public issues should be robust and wide-open.  Libel is “low value” speech not no value speech.
ai. Gertz v. Welch (1974): NYT rule doesn’t apply to private people. Standard for private figures is lower.

aj. Cohen v. California (1971)—“Fuck the Draft” case.  Profanity by itself is not obscene and therefore deserves protection.  

ak. NAACP v. Alabama (1958)—NAACP not forced to disclose membership lists because this would have chilling effect on freedom to associate, a First Amendment right inferred from the right to speak and the the right to assemble.  Rare case of a facially neutral law of general applicability being invalidated, but this fits with Rubenfeld’s emphasis on suspected purpose of the law.   See also NAACP v. Button, allowing group boycotting.  

al. Roberts v. Jaycees (1984)—Court upheld Minn. Human Rights Act which forced Jaycees club (a not for profit) to change its all-male policy.  Freedom of expressive association not absolute---must give way to state’s substantial interest in ending discrim. Towards women.  State action is not targeting expression of male values and the group’s basis creed has not been substantially burdened.  Essentially, this is an OBrien test on expressive conduct.   Leaves open question of whether Nazi groups could prohibit Jews.

am. Boy Scouts of America v. Dale (2000)—Because the admission of a gay scoutmaster would seriously impair the organization’s ability to promote its message, state’s interest in eliminating discrimination does not here outweigh the right of expressive association.  Why is the state’s interest in preventing the burning of draft cards sufficient to stop expressive conduct, but discrimination against gays isn’t?  

an. Village of Schaumburg v. Citizens for Better Environment (1980)—Door to door solicitation is protected despite its commercial character b/c it’s inherently intertwined with informative and persuasive speech elements. 

ao. Gooding v. Wilson (1972)—Fighting words may only be proscribed if they have direct tendency to cause violence.  GA law in question was too vague and also overbroad.  Tightens the rule in Chaplinsky, remains good law on fighting words.

D. Quick Guide to Libel:

	Compensatory damages; public figure – ACTUAL MALICE standard applies.  NYT v. Sullivan.  
	Punitive damages; public figure – Possibly no liability at all (Rubenfeld not sure), but definitely at least actual malice

	Compensatory damages; private figure – depending on the state law, it has to be at least negligent – can’t be strict liability.  Gertz v. Welch
	Punitive damages; private figure – have to show actual malice (NYT), BUT if it’s not a matter of public concern, you don’t need to show actual malice to recover punitive damages.  


E. Other Misc Topics:

Establishment Clause (ignored in class)—Basic test is the Lemon test, from Lemon v. Kurtzman.  Avoids establishment clause violation by meeting a-c.  

a. Govt must have a secular legislative purpose

b. Primary effect must not be advance religion

c. Must not foster excessive govt entanglement with religion (ie by allowing religious bodies to perform civic duties, etc)

Free Exercise
Intentional burdens get strict scrutiny.  Unintentional impact on religion, see Smith.  Must be facially neutral law of general applicability and can’t have individualized exemptions.  Free Exercise Clause protects religious conduct as well as beliefs. 

Overbreadth
This doctrine allows exception to general rule of standing b/c litigants can claim overbreadth with respect to some imagined other party rather than just themselves.  

Vagueness
Law can be struck down if reasonable person would have to guess at its meaning.  

Right to speak on others’ private property
In general, no FA right to have access to another’s private property in order to speak.  Thus, there is no FA right to speak in shopping centers [Hudgens v. NLRB, upholding trespassing laws as means of stopping anti-war protesters in a shopping mall]

VIII. Constitution and Wealth 

A. Equalizing Political Speech

a. Miami Herald v. Tornillo (1974) (invalidating Florida’s “right of reply” statute as a violation of the 1st Amendment which impermissibly “compell[ed] publishers to publish that which ‘reason’ tells them should not be published”). 

b. Red Lion Broadcasting v. FCC (1969) (upholding “fairness doctrine” requiring radio and television broadcasters to provide an attacked person an opportunity to respond (“personal attack rule”) and further requiring that a broadcaster who endorses a candidate, must provide the opposed candidate an opportunity to reply (“political editorializing rule”).  The Court emphasized the scarcity of broadcasting frequencies as justification for “requiring a licensee to share his frequency with others and to present those views and voices which are representative of his community and which would otherwise …be barred from the airwaves.” 

c. Buckley v. Valeo (1976) (upholding campaign finance restrictions on “contributions” to a candidate’s campaign, but invalidating limits on “expenditures” for political advertising.  The interests in avoiding corruption and the appearance of corruption were deemed sufficient to justify the contribution limits, but neither these interests nor a desire to equalize access to political speech were found to justify the expenditure ceiling: “the concept that government may restrict the speech of some in order to enhance the relative voice of others is wholly foreign to the First Amendment…the First Amendment’s protection…cannot properly be made to depend on a person’s financial ability to engage in public discussion.”  

d. First National Bank of Boston v. Bellotti (1978) (invalidating Mass. Statute prohibiting corporations from engaging in political advertising).

e. Austin v. Michigan Chamber of Commerce (1990) (upholding Mich. Statute prohibiting corporations from spending treasury funds to support or oppose a candidate for state office, but permitting corporations to make such expenditures from segregated funds used solely for political purposes). 

B. Subsidies and Penalties

a. Maher v. Roe (1977) (upholding state regulation providing Medicaid benefits for childbirth but not for nontherapeutic abortions, reasoning that financial need does not identify a suspect class and that the fundamental right of access to abortion was not absolute and that the indigency which made access to abortion difficult was not caused by or even affected by the regulation.) 

b. Harris v. McCrae (1980) – law prohibiting use of federal Medicaid funds for abortions except in cases of life endangerement or rape is constitutional. Just because woman has right to abortion doesn’t mean she has right to financial resources to avail self of full range of choices.

c. Rust v. Sullivan (1991) (holding that the “gag rule” prohibiting Title X clinics from providing abortion counseling and requiring that any abortion-related activities by physically and financially separate from the funded activities was not viewpoint discrimination, reasoning that “the government can…selectively fund a program to encourage certain activities it believes to be in the public interest without … funding an alternate program which seeks to deal with the problem in another way.”)

d. Legal Services Corp. v. Velasquez (2001) (holding unconstitutional a Congressionally imposed restriction that forbade LSC-funded attorneys from challenging the legality or constitutionality of existing welfare laws, distinguishing Rust on grounds that the LSC funds were not being disbursed in order to transmit a governmental message but rather to facilitate private speech and because indigent LSC clients would not have access to alternate counsel who could raise these issues.) 

e. U.S. v. American Library Association (2003) – Children’s Internet Protection Act which required public libraries to install filters is constitutional. Constitutional to restrict freedom of speech as condition of receiving funds.

C. Equal Protection and Wealth

Early cases: wealth classifications subject to heightened scrutiny

a. Griffin v. Illinois (1956) (“State may no more discriminate on account of poverty than on account of religion, race or color”).

b. Harper v. Virginia Board of Elections (1966) (“Lines drawn on the basis of wealth or property, like those of race, are traditionally disfavored”).

c. Edwards v. California (1941) (“a man’s mere property status…cannot be used by a state to test, qualify, or limit his rights….Indigence is a neutral fact—constitutionally an irrelevance like race, creed or color,” Jackson, J., concurring).

1970s: increasing reluctance to strictly scrutinize wealth classifications

d. Maher v. Roe, supra, §VIII(B)(1)

e. Dandridge v. Williams (1970) (upholding Md’s AFDC program limiting families to a maximum grant of $250 per family, regardless of size, reasoning that rational basis review applies “in the area of economics and social welfare”.  Dissent argued that the rationality test was only applied to cases where business interests were at stake, but here there were individual interests “of a powerless minority”).

f. San Antonio School District v. Rodriguez (1973) (rejecting constitutional challenge to school financing from local property taxes: “where wealth is involved, the Equal Protection Clause does not require absolute equality or precisely equal advantages”). BUT: issue was poor districts, not poor individuals.

Criminal law and access to the judicial process

g. Griffin v. Illinois (1956) (holding that a state must furnish an indigent criminal defendant with a free trial transcript where such a transcript is necessary for an “adequate and effective appellate review”) 

h. Douglas v. California (1963) (invalidating Cal. Rule requiring state appellate courts to to appoint counsel only if their independent investigation of the record showed that “it would be helpful to the defendant or to the court.” The rule discriminated “between cases where the rich man can require the court to listen to argument of counsel before deciding on the merits but a poor man cannot”).

i. Ross v. Moffitt (1974) (holding that Constitution does not require states to provide counsel for indigent defendants petitioning for discretionary appellate review). 

IX. State Action 
3 ways private parties’ action become state action:

(1) Judicial intervention – courts settle dispute

(2) Entanglement

(3) Public function 

a. Flagg Brothers v. Brooks (1978): Warehousman’s proposed sale of goods entrusted to him for storage as permitted by NY Uniform Code is not a state action

a. Settlement of disputes between debtors and creditors is not traditionally a public function

b. Doesn’t matter there was a state statute implicated 

b. Lugar v. Edmundson Oil Co. (1982): Attachment of Lugar’s property was state action and violated due process.

a. distinguished from Flagg Brothers because joint participation with state actors in seizure of property
B. Judicial Intervention
a. Shelley v. Kraemer (1948) Black families purchased homes w/ racially restrictive covenants signed by neighborhood property owners. Both the buyer and seller, however, were willing to go through w/ the deal. State court upheld covenant, but SC reversed finding that state court’s active intervention allowed transaction, so it was a state action

-Pretty much dead law – don’t say whenever lower court enforces, it’s a state action
b. Shelley troublesome because the restrictive covenant could be seen as functionally equivalent to zoning laws. Barrows v. Jackson (1953) Similar case, except respondent allowed the nonwhite purchasers to move onto the property. Petitioners (the other property owners) sued for damages. Although the Court held that Shelley barred the suit, Vinson (who wrote Shelley) dissents: the actual agreement is not unconstitutional (just the state court’s actions in Shelley).

C. Entanglement

a. Burton v. Wilmington Parking Authority (1961) A restaurant denying service to appellant because he was black found to violate the EPC of the 14th Amt. because the restaurant leased space from the Wilmington Parking Authority, a Delaware state agency. The land and building were publicly owned for public use. Both the parking structure and the restaurant received “mutual benefits” (customers park and then go to restaurant, etc.). As in Shelley, the court sees the Authority as letting discrimination slide by (it could have put the 14th Amt. into the restaurant’s lease, for example), thereby making the state culpable.

-ad hoc test of whether private and govt. agencies are entangled
b. Rendell-Baker v. Kohn (1982) Private school for “problem” students discharges petitioners after they disagree with school policies. Petitioners allege First Amt. abuses but SCOTUS holds that even though the school receives 99% of its funding from the state, the school is NOT a state actor. Petitioners argue that the school has a “symbiotic relationship” to the state (similar to the “mutual benefits” in Burton), but Burger holds that the school is more like a contractor.

c. San Francisco Arts & Athletics, Inc. v. US Olympic Committee (1987) The US Olympic Committee’s use of the word “Olympic” is NOT state action. Petitioner had organized the “Gay Olympic Games” and when the Committee denied use of the word, sued for equal protection violations. Use of the word “Olympic” is similar to a corporate charter or the enforceable rights of a trademark (granted by a governmental act). Brennan dissent:  mutual benefits (see Burton); connection in public awareness; financial/legislative link. 

d. Public Utilities Commission v. Pollak (1952) A privately owned bus corporation (regulated by the Public Utilities Commission) began to play “music as you ride.” The Commission ordered an investigation to see if the broadcasts were consistent with public safety, found that they were, and discontinued the study. Passengers appealed, alleging a constitutional deprivation of 1st Amt. rights. The court held that the corporation WAS a state action (because it was regulated by the Public Utilities Commission and because the Commission was involved with the buses enough to order an investigation). The broadcasts themselves were found to be not unconstitutional.

e. Moose Lodge No. 107 v. Irvis (1972) Appellee, a black, was refused service at the Moose Lodge, a national fraternal organization that restricts membership to whites. His action named both the Lodge and the Pennsylvania Liquor Authority, which issued the group its liquor license. SCOTUS found this was NOT a state action: no symbiotic relation as in Burton. State license is not state action. 

f. Jackson v. Metropolitan Edison Co. (1974) Edison (privately owned utility w/ state certification) sued by Jackson when it turned her power off for alleged nonpayment; holding Edison as a state actor, Jackson sued for due process violation (lost property). SCOTUS found the utility was NOT a state actor: state regulation/approval is not state action; no “close nexus.”

g. Brentwood Academy v. Tennessee Secondary School Athletic Ass’n (2001) The Association (which regulates interscholastic sports in Tennessee high schools) is made up of 84% public schools and school officials make up the voting membership. Brentwood, penalized for violating a recruiting rule, sues, alleging the Ass’n to be a state actor and First/Fourteenth Amt. violations. SCOTUS found the Ass’n WAS a state actor because of “pervasive entertwining” that indicated “a public character” that could be judged “by constitutional standards.

D. Public Function

a. Marsh v. Alabama (1946) Unconstitutional for a company-owned town to violate someone’s First Amt. rights. Appellant (a Jehovah’s Witness) was arrested when she distributed religious literature against company posting and Alabama code. If the town were not company-owned, this would clearly be a violation. Even though the town is company owned, ownership “does not always mean absolute dominion.” The constitutional rights of those inhabiting company-owned towns trumps the companies’ property rights (similar to the way privately-owned bridges, turnpikes, railroads, are not as privately owned as a farmer’s farm).

b. Pennsylvania v. Board of Directors of City Trust (1957) Petitioners were denied admission—because they were black—to a school set up by a trust fund for “poor white male orphans.” Because the Board of Trustees was an agency of the State of Penn., the court found this discrimination by the state. (On remand, state court appointed private trustees to comply with the will; court of appeals found this also unconstit.) 

c. Evans v. Newton (1966) Macon, Georgia park created by a 1911 will specified only use by white people and control by a white-only board of managers. SCOTUS: Unconstitutional—the park is an “integral part” of the city, the public thinks of it as a “public facility,” it has “municipal maintenance” and “character.” 

In remand (Evans v. Abney (1970)) the Court affirmed a state court ruling that the white-only requirement had become impossible to fulfill, declaring the trust a failure, and reverting the parkland to private ownership by the heirs. Supposedly different from Shelley because the park was eliminated for both black and white users. Brennan dissent: the state court here is just like in Shelley—it affirms private discrimination. 

“White primary” cases

d. Nixon v. Herndon (1927) Discrimination by “private” political groups could be attributed to state. Blacks were denied ballots at the state Democratic Party primary (pursuant to Texas statute). 

e. Nixon v. Condon (1932): a rewritten statute (giving the State Executive Committee the power to prescribe membership qualifications) found unconstitutional because authority was delegated to the state.

f. Grovey v. Townsend (1935) state party convention w/o statutory authorization could racially exclude. No statute, no state action, no constitutional violation.

g. Smitt v. Allwright (1944) Overruled Grovey: “when…[the privilege of party membership is] the essential qualification for voting in a primary to select nominees for a general election, the State makes the action of the party the action of the State.” Reasoning unclear, but implied that actual state involvement makes the primary a state action. 

h. Terry v. Adams (1953) The Texan Jaybird Democratic Association excluded blacks from voting. Though the Jaybirds allege to be a self-governing club with no state connections or legal connections to the elections, the Ass’n’s results functionally “decide” both the primary and state elections. Eight justices agreed that this violated the 15th Amt., but no majority opinion. Black: state failure deprived blacks of political power. Frankfurter: state officials were Jaybird voters. Clark: Jaybirds part of Democratic Party, an org. existing under the auspices of Texas law—therefore Allwright suggests that Jaybirds are state actors. 

i. Tashjian v. Republican Party (1986) Republican Party challenge to state law (prohibiting nonparty members from participating in primaries) upheld. 

Growing reluctance to label public entities as state actors, unless they have an EXCLUSIVE state function. 

j. Jackson v. Metropolitan Edison Co. (1974) (see previous page) Utilities are not state functions or municipal duties. “[T]here is no closed class or category of business affected with public interest.” Dissent: essential public service; Identified with state

k. Shopping Centers: Logan Valley Plaza (1968) Anti-shopping center picketers at a shopping center covered under Marsh: state action applies to shopping centers and business districts. But—Lloyd Corp. v. Tanner (1972)—this does not apply to Vietnam protest handbills (the shoppers couldn’t protest elsewhere; the peace protesters could). Logan and Lloyd are inconsistent (Hudgens v. NLRB (1976)).

l. Dispute resolution between debtors is NOT a “public function.”

m. Schools: Rendell-Baker: school for maladjusted NOT subject to constitutional restraints. 

n. Nursing Homes: Blum v. Yaretsky—nursing homes NOT public function.

o. Amateur Sports: US Olympic committee not public.

p. Peremptory Challenges: Edmonson v. Leesville Concrete (1991) private litigants in civil cases ARE state actors when peremptory challenges used to exclude blacks. Applies Terry v. Adams reasoning. 

X. Takings/Just Compensation 

A. Eminent Domain Clause
“[N]or shall private property be taken for public use, without just compensation.” 1.) all takings must be for public use; 2.) all takings must be accompanied w/ compensation.
a. Reflects judgment that payment should come from public at large, not individuals. 

B. Public Use Requirement
a. Hawaii Housing Authority v. Midkiff (1984) Court unanimously upheld the (Hawaii) Land Reform Act of 1967’s mechanism for condemning residential tracts and for transferring ownership of the property. The Act authorizes the HHA to hold a public hearing and if public purposes are served, the HHA can sell the land without the voluntary permission of the owner. Berman v. Parker (1954): police power allows use of eminent domain power to forcibly sell condemned lands, subject to legislature approval, constitutional limits, and public interest. Hawaii Act is constitutional because it solves land oligopoly: “a comprehensive and rational approach to identifying and correcting market failure.”

b. Note: Originally, public use required both beneficial use and definite use by the public. Eventually, “use by public” provision was abandoned (Mill Acts permitted riparian owners to erect and maintain dams that flooded neighboring property).

C. Determining whether a “taking” has occurred 

a. Pennsylvania Coal Co. v. Mahon (1922) Kohler Act, a statute forbidding mining of anthracite coal, held not to be a sustainable exercise of police power because it “has very nearly the same effect for constitutional 

b. Miller v. Schoene (1928) State may legally destroy one class or property in order to save another which, in the judgment of the legislature, is of greater value to the public. Under the Cedar Rust Act of Virginia, the state cut down plaintiffs’ ornamental red cedar trees (on plaintiffs’ property and through their funding) in order to prevent the cedar rust disease from infecting the neighboring apple orchard (a “preponderant public concern”). 

c. Andrus v. Allard (1979) Court upheld Eagle Protection Act which banned sale of bald/golden eagle parts but not possession/transportation. Neither a reduction in value or a denial of one traditional property right constitute a taking. No surrender of artifacts, therefore no physical invasion.

d. Hotel v. Irving (1987) Court held unconstitutional a provision of the 1983 Indian Land Consolidation Act that required land to escheat (revert) to tribal ownership if it was less than 2% of the acreage and if the owner earned less than $100 (the goal was to reconstitute the Sioux lands to the extent that they allowed for practically use). O’Connor: abrogates right to pass on property.
i.  Scalia/Rehnquist/Powell: “limits Allard to its facts.”
ii. Brennan/Marshall/Blackmun: doesn’t affect Allard.

e. Euclid v. Ambler Realty Co. (1926) Court upheld zoning ordnance that would limit a vacant property with a market value of $10,000 per acre to residential use (only $2,500 per acre). Even though non-dangerous, inoffensive industrial land use would also be prohibited, the benefits of zoning outweigh.

f. Kaiser Aetna v. United States (1979) Court found that the Army Corps of Engineers use of Kuapa Pond constituted a taking: 1.) Kaiser’s improvements were the sole reason why the pond could be navigable; 2.) the pond was private property; 3.) intrusion was on right to exclude; 4.) actual physical invasion.

g. US v. Riverside Bayview Homes (1985) Requiring a land owner to get a permit is not a taking. Even denying the permit is not a taking unless it prevents “economically viable” land use. 

h. PruneYard Shopping Center v. Robins (1980) California Supreme Court held that state constitutional right of free speech granted free speech rights to protestors in shopping center property. No impairment of value or use of shopping center, therefore no taking. (Subject to time, place and manner regulations).

i. Loretto v. Teleprompter Manhattan CATV Corp (1982) “[P]ermanent physical occupation authorized by government is a taking without regard to the public interests that it may serve.” Court found a NY Law unconstitutional: it required land lords to allow cable TV companies to install cable facilities on landlord’s property, occupying the roof and side.

j. FCC v. Florida Power Corp (1987) Court upheld a federal statute authorizing the FCC to regulate rates that utility companies charge cable operators for use of utility poles. Loretto inapplicable: this is optional instead of required.

k. US v. Causby (1946) Frequent flights above a landowner’s property does constitute a taking if they could not use the land for any purpose.

l. Bowen v. Gilliard (1987) Reduction in AFDC benefits not a taking since Congress has no obligation to keep benefits at any level.

D. Recent developments

a. Lucas v. South Carolina Coastal Council (1992) Taking occurs when the plaintiff has been denied all economically beneficial use of land, even if there is a public interest that is served. Two types of compensable regulatory activities: 1.) physical invasion; 2.) regulation that denies all economically beneficial use of land. Noxious-use logic not enough to distinguish takings (which require compensation) from regulation. Compensation only allowed when land could have been used anyways. Plaintiff had purchased beachfront property to build houses; South Carolina Act made all land valueless because of erosion concerns.

-If property loses 100% of value, it’s a taking under Lucas, but Lucas just applies to land, not property (see Andras)

-if background nuisance principles already prevented action (government can come and take it without it being a taking)

XI. RELIGION

A. Free Exercise – government can’t suppress religion
a. Employment Division v. Smith (1990): Smith fired from job because took Peyote as part of native American religious ritual. Denied unemployment.  General prohibition on Peyote does not violate Smith’s 1st amendment free exercise rights.

1. rejects Smith’s argument that SC should use strict scrutiny from Sherbert v. Verner which holds that an individual has an obligation to obey a law that goes against his religion only after government demonstrates compelling interest

2. Free exercise does NOT mean right to opt out of generally-applicable law

3. Rejects balancing test approach to free exercise

a. Makes it consistent with free speech (can’t get expensive for speech or religion)
b. Big exception of course is boy scouts
b. Church of the Lukumi Babalu Aye v. City of Hialeah (1993): Ban on “ritual slaughter” violates free exercise. Purpose of law was to discriminate.

B. Establishment Clause – first just meant Congress can’t establish national church or pass laws restricting ability of States to establish religion. Now it means government can’t promote religion – religious neutrality.
a. Everson v. Board of Education (1947) – NJ statute repaying parents of children in private schools for the cost of transportation does not violate establishment clause

1. neutral to religious believers and non-believers

b. Lynch v. Donnelly (1984) – displaying a crèche in shopping district does not violate establishment clause. Not trying to impose a state-sponsored church

c. County of Allegheny v. American Civil Liberties Union (1989) – County displayed a menorah and a nativity scene. Menorah did not violate establishment clause because message not exclusively religious, but nativity scene did. Adopted endorsement analysis – can’t endorse religion.

d. McGowan v. Maryland (1961) – law requiring businesses to be closed on Sundays did not violate establishment clause because goal was secular – uniform day of rest.

e. Walz v. Tax Commission (1970) – property tax exemption for churches does not violate establishment clause

f. Marsh v. Chambers (1983) – legislative sessions opened with prayers led by state-employed chaplain. Did not violate establishment clause. Relies on “unique history” argument – First Congress had chaplain.

g. School Prayer cases

-Stone v. Graham (1980)- SC held unconstitutional a KY statute requiring that a copy of the 10 commandments be posted on the walls of each public class room because it had “no secular legitimate purpose”

-Engel v. Vitale (1962)—SC said it was unconstitutional NY Board of Regents to recommend school districts to recite a prayer because government can’t compose official prayers

-Abington School District v. Schempp (1963)—SC held unconstitutional a state law requiring that ten verses from the Bible be read aloud at the opening of each public school day.  Using Bible as religious instrument; can only use for non-religious purposes. 

-Wallace v. Jaffree (1985)—SC held unconstitutional an Alabama statute authorizing schools to set aside one minute at the start of each school day for “meditation or voluntary prayer”.  Statute amended an earlier statute authorizing a moment of silence for meditation.  SC said statute served NO secular purpose not already authorized by the meditation statute

h. Corporation of Presiding Bishop of the Church of Jesus Christ of Latter Day Saints v. Amos (1987) – Applying exemption from Title VII’s prohibition against religious discrimination in employment does not violate establishment clause

-apply Lemon – if it passes Lemon just use rational basis


-secular purpose – don’t want governmental interference


-law’s primary effect does not advance or inhibit religion

i. Texas Monthly v. Bullock (1989) – Exempting religious publications from state sales tax violates establishment clause because law is essentially a subsidy for religious organizations (NOTE: This case pre-dates Smith. No free exercise right to exemption anymore)

j. Viewpoint-based discrimination

-Widmar v. Vincent (1981)—SC held that it was OK for a state university to make funds available to a student prayer group as long as it was available to other groups as well

-Lamb’s Chapel v. Center Moriches Union Free School District (1993)—SC invalidated a school district’s restriction on the after-hours use of its facilities by religious groups

-Rosenberger v. Rector and Visitors of the University of Virginia (1995)—SC invalidated university policy authorizing payment for the printing costs of a variety of student publications but prohibiting funds for religious publications


-Capitol Square Review and Advisory Board v. Pinette (1995) – SC held no establishment clause violation in allowing private group to display Latin cross on public property

k. Zelman v. Simmons-Harris (2002) – Ohio school voucher program does not violate establishment clause 

1. valid secular purpose of providing educational assistance to poor kids

2. incidental advancement of religious mission is attributable to individuals, not government
3. government preference is for low-income families, not religion
4. law of general applicability – neutrality regime getting stronger and stronger
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