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Introduction

1. Sources of Contract Law

a. Common Law, Judicial opinions:  Contracts usually fall under common law, but see Contracts for the sale of good, UCC

i. The Restatements

b. Statutory Law

i. UCC

c. Legal Commentary

2. An overview: Rollins v. Foster: A federal court may hear only claims involving fraud in the inducement or the arbitration clause itself and not hear claims of fraud in the inducement of the contract as a whole or generally, and will decide in favor of enforcing an arbitration clause unless circumstances of unconscionability preclude a claimant from accessing a proper forum in which to adjudicate her claims.

a. See questions: 2,5,6,7,8 and 10

3. Types of Contract Formation

a. Express: formed orally or in writing

i. In deciding whether a contract was formed the law uses objective intent.

ii. Although parties must voluntarily contract, it does not mean that they must be free of pressure.

iii. Although a contract may be written or oral, the statute of fraud may dictate that a contract be in writing.

b. Implied: created by the conduct of one or both of the parties

i. Implied in law

ii. Quasi-Contract

1. Promissory Estoppel

2. Restitution

c. A contract must include a promise:

i. An undertaking to act or refrain from acting in a specified way at some future time.  The promise may be clear and express or implied.

4. Assent: no one may be bound in contract in the absence of that person’s assent.

a. A party must intend to manifest their intent to make a contract binding.  The individual’s subjective intent is irrelevant.

i. The freedom to contract is limited by corresponding rights of other parties, the state’s legitimate interest, and regulations.

ii. There is an emphasis on objective appearance because a person should be held accountable for words or acts reasonably manifesting intent to contract.

b. Knowingly and willfully assented

5. The UCC

a. Sales of goods are governed by Article 2.

b. The restatements supplement the provisions of the code unless displaced by particular code provisions.

c. The UCC is influential on the common law

6. Elements of a contract

a. Was there mutual assent – Offer and Acceptance?
b. Was there Consideration?
c. Are there any Defenses?
7. Mutual Assent: a contractual obligation should not be imposed upon a person who did not agree to be bound.

a. Courts use an objective test to determine if the parties manifested an intent to be bound.

b. Ray v. Eurice: Absent fraud or mutual mistake, one who has the capacity to read, reads the contract or has it read to him, and signs it, is bound.
i. Rstmt §20: The true test of offer and acceptance is what a reasonable person in the position of the parties would have thought it meant.

1. mutual assent

2. intent & manifestation

c. Park 100 Inv. v. Kartes: A person must use ordinary care and diligence to guard against fraud.  However, the requirement of reasonable prudence in business transactions is not carried to the extent that the law will ignore intentional fraud practiced on the unwary.
d. Jokes: depends on whether is was reasonable for the non-joking party to believe that the other party was serious

i. Lucy v. Zehmer: a land-purchase contract was enforced over the seller’s contention that he had only been joking.  Past dealings of the parties made it reasonable for the buyer to believe that the seller was serious.
e. See Questions: 3,4 (pg 51-2) and 1,2,3 (pg 57-8)

Classical System of Contract Law

8. Offer: 

a. Rstmt §24: An offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.

b. Ask

i. Was there an expression of a promise, undertaking, or commitment to enter into a contract?

1. Language

2. Relationship of the parties

3. Method of communication

4. Industry custom

ii. Was there certainty and definiteness in the essential terms?

1. Identity of the offeree

2. Price

3. Time of payment, delivery, performance

4. Quantity

a. See Requirements and Output contracts

5. Nature of the work

6. Duration 

7. Subject matter

iii. Was there communication of the above to the offeree? 
c. Terminating an offer

i. An offer is terminated:

1. Death

2. Destruction

3. Intervening illegality

4. Rejection

5. Time lapse

6. Revocation of the offer takes effect when it is communicated to the offeree.  

a. Rstmt §43: The offeree’s power of acceptance can be terminated anytime before it has been accepted when:

i. The offeror takes action inconsistent with the intention to enter into the proposed contract, and

ii. The offeree acquires reliable information to that effect
ii. Limitations on the power to revoke, Option Contracts.

9. Acceptance: Only the offeree may accept the offer, must show a manifestation of intent.

a. Mirror-Image Rule: Classical contract law, acceptance must be absolute and unequivocal of each and every term of the offer.

i. Poel v. Brunswick: If an acceptance varies any term of the offer, it is deemed a rejection and a counter-offer.

1. Minority view: Last Shot Rule: under common law, where the offer and acceptance had different terms, the party who gets their terms in last wins!

b. Under UCC 2-606: Acceptance of goods occurs when the buyer:

i. signifies to the seller that the goods are conforming or that he will retain them in spite of their non-conformity, after a reasonable opportunity to inspect them.

ii. fails to make an effective rejection – but does not occur until buyer had a reasonable opportunity to reject them.

iii. does any act inconsistent with the seller’s ownership; if such an act is wrongful, acceptance is ratified by the seller

iv. Note: acceptance of any part of a commercial unit is acceptance of the entire unit.

1. Also see: UCC 2-206,  pg.29

c. Mailbox Rule: Acceptance is effective when it is sent, Rstmt §63; or when it is put out of the offeree’s possession; 

i. however a rejection is effective when received.

d. Performance: a contract may be accepted by performing the act or a timely promise to do so.

i. Rstmt §32

ii. UCC 2-206

10. Counter-offers: any additional or different terms in the acceptance is a rejection of the offer and a counter-offer.

i. Counter-offers:§39 – 

1. (1) A counter-offer is made by an offeree to his offeror relating to the same matter as the original offer and proposing a substituted bargain differing from that proposed by the original offer.

2. (2) An offeree’s power of acceptance is terminated by his making of a counter offer, unless the offeror has manifested a contrary intention or unless the counter-offer manifests a contrary intention of the offeree.


a. The counter-offer is designed to protect parties against being bound to a contract they didn’t agree to.

ii. But see, UCC §2-207 for additional or different terms in contracts for the sale of goods.

1. A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless:

a. acceptance is expressly made conditional on assent to the additional or different terms

b. The additional terms are to be construed as proposals for addition to the contract.  Between merchants, such terms become part of the contract unless:

i. the offer expressly limits acceptance to the terms of the offer;

ii. they materially alter it; or

iii. notification of objection to them has already been given or is given within a reasonable time after notice of them is received.

1. If additional terms fail the above test they can still be incorporated if there is an express waiver of limitation.

c. The parties will only be held to the terms to which they agreed.
2. Non-Merchants: Brown Machine v. Hercules: Any additional material terms not included in the original offer were not incorporated into the contract because the original offeror did not expressly assent to the additional terms.

3. Merchants: Dale Horning v. Falconer Glass: Were both parties are merchants, additional or different terms added by one of the parties becomes part of the contract unless they materially alter the prior agreement.

11. Contract Formation

a. Unilateral v. Bilateral: the offer is probably bilateral if there is some doubt that an offeree can do it.

b. Bilateral contracts: 

i. Lonergan v. Scolnick: Rstmt §25; Before a contract can be formed there must be a meeting of the minds of the parties as to a definite offer and acceptance.

ii. Normile v. Miller: A qualified acceptance is a counter offer.  An offer or counter-offer can be revoked any time before acceptance.  Furthermore, terms that indicate that an acceptance must be received by a certain date/time do not create an option contract but are conditions of the offer.

iii. See Questions: 1,2,3(pg 62-4) and 1,3 (pg 71-2)

c. Unilateral Contracts:

i. Peterson v. Pattberg: An offer to enter into a unilateral contract may be withdrawn at any time before performance is completed. 

1. Classical unilateral contract: Brooklyn Bridge example required completed performance to accept the offer.
ii. Cook v. Coldwell Banker: Introduced the concept of substantial performance.  The offeror cannot revoke after substantial performance but the offeree must complete or attempt to complete the act.

1. Classical contract v. Modern contract: 

a. Asks: did the offeror receive any benefit from the offeree’s actions that were made in an attempt to accept the offer.  Cook says it matters, Pattberg says it doesn’t.

2. Rstmt §45: An option contract is created when the offeree tenders or begins the invited performance.

a. Tender can be the first in a series of payments

iii. Duldulao v. St. Mary Nazareth: An employee handbook or other policy statement creates enforceable contractual rights if the traditional requirements for contract formation are present.
1. Per Pine River, the language must include:

a. A clear enough statement that an employee would reasonably believe that an offer has been made.

b. The statement is disseminated to the employee in such a manner that the employee is aware of its contents and reasonably believes it to be an offer

c. The employee accepts the offer by commencing or continuing to working after learning of the policy statement.

2. Efforts to decrease employee rights have been resisted on the grounds of lack of consideration.

a. Torosyan v. Boehringer: If an employee handbook reduces an employee’s benefits, continued employment does not indicate acceptance of those new terms.  Torosyan argues that the employee is offered a “false choice.”

iv. See problem 2-1

v. Very few offers today are unilateral, with 2 exceptions

1. the contract states that the only appropriate form of acceptance is completion of performance

2. offers to the public, such as rewards, in which a bilateral contract is inappropriate

d. Conditional v. Illusory Promises

i. Conditional promises: the promissor’s commitment is triggered by an event or happening that is outside the promissor’s control.

ii. Illusory promise: promise is cloaked in language of commitment but it is so qualified that the promisor makes no binding commitment at all.

12. Consideration: 

a. Classical test of CONSIDERATION = 

i. Bargained for exchange ( + )

ii. Provides a benefit to the promisor or a detriment to the promisee. (court mostly cares about a detriment to the promisee)

1. Bargained for exchange test (Baehr) – need reciprocal inducement.

2. Pre-existing duty – if a duty is created between two parties, new consideration is required to change the agreement.

a. Beware of: gifts, unsolicited actions by the promissee, and past consideration.

iii. Consideration can be 

1. Tangible

2. Legal Entitlement

3. Anxiety

a. Conscience and morals are not consideration.

iv. A benefit to the promisee is irrelevant

1. Hamer v. Sidway: a waiver of any legal right at the request of anther party is sufficient consideration.  

2. Baehr v. Penn-o-Tex: Forbearance to bring a lawsuit is consideration if the forbearance was bargained for and not merely for convenience sake on the unilateral part of one party.

b. Gifts are not bargained for and cannot meet the consideration requirement:
i. Look to see whether the act or forbearance by the promisee benefited the promisor although the benefit does not need to be financial.
ii. Dougherty v. Salt: Cardozo says a note not supported by consideration is unenforceable.  Using the language “value received” is not sufficient.
1. Gifts:
a. Executed gift: the surest way to guarantee that a gift is completed is to simply give it
b. Testamentary gift: A party can also create a will, a “last testament” to make sure that a gift is executed.
c. Gift in trust: The giftor could also make a gift in trust.
iii. Tramp Hypo: “if you walk around the corner to the clothing shop you may purchase an overcoat on my credit.”
c. Past consideration is insufficient
i. Plowman v. Indian Refining Co.: past services are not consideration to support the enforceability of a contract to provide continuing payments to former employees.
1. Motives of love, respect, or affection cannot support a promise without consideration.

ii. Exceptions:
1. Promise to pay for a legally discharged debt
2. Promise to pay for a requested past act
d. Adequacy of consideration:
i. Courts are not concerned with the adequacy of consideration. Batsakis v. Damotsis

ii. Rstmt §79 – gross inadequacy of consideration is evidence of fraud, duress, mistake, lack of capacity, or undue influence.
iii. Illusory promises – will not serve as consideration because it makes no binding commitment on the promisor.

1. Elvis Hypo: “I’ll sell you my bike if Elvis returns.”

iv. Sham consideration – is a contract recites that consideration was given, and it never was, a court will find no consideration.

1. Peppercorn Hypo: “I’ll sell you my bike for a peppercorn.”
v. Policy issue: A has a debt of $1M and at the same time promises B $1M.  The court may allow A to rescind gift to B because markets prefer that debtors are paid before gifts are given.
vi. See Problem 2-2

13. Promissory Estoppel and Restitution

a. Promissory Estoppel - Rstmt§90:  (a minority of courts don’t accept reliance, only fraud gets estoppel.)
i. (1) A promise is binding if:

1. The promisor should reasonably expect to induce action or forbearance on the part of the promisee or 3rd party, and

2. Does induce such action or forbearance, and

3. Injustice can be avoided only by enforcement of the promise.

ii. (2) A charitable subscription is binding without proof of detrimental reliance. 

iii. Promises within the family

1. Kirksey v. Kirksey: To be legally enforceable, an executory promise must be supported by sufficient, bargain-for consideration.
a. Benefit-Detriment Test: In this 1845 case the court uses the “benefit-detriment test” – did the promisor receive a benefit from the promisee, and did the promisee receive a detriment because of those actions.
2. Greiner v. Greiner: Promises reasonably inducing definite substantial actions are binding if injustice can be avoided only by enforcement of the promise.
3. Wright v. Newman: A promise enforceable under promissory estoppel is that a promise can be implied, it is not necessary that it is express.
a. A promise based on reliance on a mistake in fact is not enforceable.  Smith v. Dept of Human Resources. pg. 154
iv. Charitable Subscriptions

1. Allegheny College v. Nat. Chautauqua Bank: When the promisor requires that the promisee do anything for the promise, there is adequate consideration present, if the promisee is a charitable organization.
2. King v. Boston U.: Where donative intent is sufficiently clear, the court will give effect to that intent to the extent possible without abandoning basic contract principles, such as reliance.
v. Promises in a Commercial Context
1. Katz v. Danny Dare: The application of the doctrine of promissory estoppel does not require the relinquishment of a legal interest (consideration), but reliance on a promise.
a. c.f. Hayes v. Plantation Steel: The mere existence of a promise and anticipation of its benefit is not sufficient for promissory estoppel; there must be reliance on the promise.
2. Shoemaker v. Commonwealth Bank: To establish a promissory estoppel cause of action, a party must prove that the promisor made a promise that he should have reasonably expected would induce action or forbearance on the part of the promisee, the promisee actually took action or refrained from taking action in reliance on the promise, and injustice can be avoided only by enforcing the promise.
a. Rstmt §69: Acceptance by silence or dominion, pg. 151.

b. Restitution: Unjust Enrichment

i. Generally applies in the case of an emergency or if the actor acted expecting payment.

ii. Quasi-Contract:

1. The plaintiff has conferred a benefit on the defendant;

2. The defendant had knowledge of the benefit;

3. The defendant accepted the benefit conferred; and 

4. The circumstances are such that it would be unjust for the defendant to retain the benefit without paying fair value for it.

a. You need a specific claim for injustice

b. Under traditional contract theory, injustice only occurs if you are induced into a contract through fraud.

iii. Health & Safety:

1. Acted with intent to charge

2. Things or services were necessary to prevent harm

3. Person supplying them had no reason to know the other would not consent.

4. Impossible for the other to give consent

iv. Preservation of Property:

1. In lawful possession or lawfully took possession

2. Services were not necessary because of person’s own breach.

3. No reason to believe that the owner would not want services

4. Intended to charge or retain as his own

5. The owner has accepted the property

v. Restrictions on unjust enrichment:

1. Wade Test – One is entitled to restitution if . . .
a. acted without intent to act gratuitously 
b. confers a measurable benefit
c. if affords the other an opportunity to decline, or
d. if there is a reasonable excuse for failing to do so
e. Restitution is not required if one performs a duty imposed by law.
2. Exceptions: Enforceable instances of past consideration
a. a promise to pay a debt no longer enforceable by the statute of limitations, Rstmt §82 
b. promise made by an adult to perform a duty imposed by a promise made as an infant
c. promise to pay a debt discharged in bankruptcy, Rstmt §83

vi. In the Absence of a Promise

1. Glenn v. Savage: A gratuitous act for the benefit of another does not five rise to a duty to pay therefore.

2. Subcontractors: Commercial Partnership v. Equity Contracting: Where an owner has given consideration for the subcontractor’s work by paying out the contract for the work, the unpaid subcontractor’s claim must fail.  
a. The reasoning is that the subcontractor entered into the contract with the general contractor and should suffer the breach, instead of the owner paying twice for the work.
3. Cohabitants: Watts v. Watts: Unmarried cohabitants may raise claims based upon unjust enrichment following the termination of their relationships when one party attempts to retain an unreasonable amount of the property acquired through the efforts of both.
vii. Promissory Restitution – Moral Obligation

1. Mills v. Wyman: A moral obligation is insufficient consideration for a promise
a. Moral consideration is not enforceable, Rstmt §82

2. Webb v. McGowin: A moral obligation is sufficient consideration to support a subsequent promise to pay when the promisor has received a material benefit.  One the presumption that a request would have been made for the services, if possible.
a. Material Benefit Rule: Rstmt: §86 – a promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.
i. Promises made in the heat of passion: in Harrington v. Taylor, a neighbor was injured when she prevented the neighbor from stabbing the neighbor’s husband.  The court found that a subsequent promise to pay was not enforceable.
14. Obligation in the Absence of Complete Agreement:
a. Pre-Acceptance Reliance:
i. An offeree’s detrimental reliance may transform a revocable offer into an irrevocable one, R§87(2).
ii. James Baird v. Gimbel Bros: Promissory estoppel will not be applied in cases where there is an offer for exchange, as the offer is not intended to become a promise until consideration is received.
iii. Drennan v. Star Paving: A promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of a promisee and which does induce such action of forbearance is binding if injustice can be avoided only by enforcement of the promise.
1. The effect of this decision puts the burden of accuracy on the subcontractor, the sub has the best control over the bid.
iv. Compare Baird and Drennan:

1. Language:

a. Baird: contract said that express acceptance is required
b. Drennan: did not request express acceptance
2. Timing

a. Baird: subcontractor revoked before offer was accepted by state.

b. Drennan: subcontractor revoked after offer was accepted by state.

b. Business Practices
i. Berryman v. Kmoch: Limits the Drennan rule by requiring detrimental reliance and enforcement of consideration.
1. Also, the promisor was not bound to do anything although he claimed the promisee was bound to hold the option open without consideration.

ii. Pop’s Cones v. Resorts Int’l: A promise is enforceable if it is intended to or it is reasonably foreseeable that it will induce detriment to the promisee.
15. Option Contracts & Firm Offers

a. Promise to keep an offer open for a period of time is revocable unless there is consideration.

i. Once the offeror is given consideration for keeping the option open the promise is binding.

b. Reliance on an option without consideration. 

i. Rstmt §87(2) A promise if enforceable to avoid injustice.  The offeree must prove that the promise was deliberately made with the reasonable expectation of inducing her to rely on it, and 

1. She did rely on it, and

2. She suffered some detriment as a result

c. Irrevocability Statute: Firm Offers under UCC 2-205

i. The offer must be made by a merchant

ii. The offer must be in writing

iii. It must assure the offeree that it will be held open

iv. If the assurance is on a form supplied by the offeree, the offeror must sign the assurance separately.

v. If these requirements are met, the offer is irrevocable for the time stated or a maximum of 3 months.

1. If the option is to last longer than 3 months, the promise requires consideration.

2. Mid-South Packers v. Shoney’s: In the absence of a requirements contract, each sale of a product to a purchaser carries its own contractual terms.
vi. An offer can be accepted several times.

16. Postponed Bargaining: Agreement to Agree:

a. UCC 2-204: A contract with one or more open terms does not automatically fail if:

i. the parties intended to make a contract, and

ii. there is a reasonably certain basis for determining a breach .

b. R§27: A contract does not fail if the parties intended to adopt a writing; but the failure to adopt a writing may suggest preliminary negotiations.

c. UCC 2-305: an “open price” term does not necessarily invalidate a contract if the parties intend to be bound.

i. Exception: Walker v. Keith Where essential terms, such as price, are not contained in an option contract and no standards are included whereby it may be judicially determined, no contract exists. 
ii. To be enforceable and valid, a contract to enter into a future covenant must specify all material and essential terms and leave nothing to be agreed upon as a result of future negotiations.

d. Quake Construction v. AA: Although letters of intent may be enforceable, such letters are not necessarily enforceable unless the parties intend them to be contractually binding.

e. Agreements to agree must be executed in good faith.

Principles of Interpretation & Parol Evidence
17. Contract Interpretation: General Rules of Instruction

a. Contracts are construed as a whole

b. Words are construed according to their ordinary meanings, unless it is clear they were meant to be used otherwise.

Express Terms


Course of Performance

Course of Dealing

Usage of Trade

c. For inconsistent provisions, types or hand-written provisions will prevail over boiler-plate type provisions

d. Courts will look for custom and usage

i. Past dealings

ii. Course of performance

iii. Course of dealing/trade usage

1. Trade usage: did the other party have reason to know of the other party’s interpretation.

e. Courts prefer to interpret contracts as valid and enforceable

f. Ambiguities are construed against the drafting party, Rstmt §206

i. In ambiguous contracts, consider:

1. Language

2. Preliminary negotiations

3. Trade usage

a. Rstmt §222: Usage of trade

b. Rstmt §223: Course of dealing

c. UCC §2-105: Course of dealing & usage of trade

4. Course of performance

a. UCC §2-208: Course of performance

5. Legal standards

6. Interpretive maxims

ii. Joyner v. Adams: The determination of whether a party to a contract had knowledge of the other party’s interpretation is essential to properly enforce a disputed provision of an agreement.
iii. Frigaliment v. B.N.S. Importing: The party who seeks to interpret the terms of the contract in a sense narrower than their everyday use bears the burden of persuasion to so show, and if that party fails to support its burden, it faces dismissal of its complaint.
18. Doctrine of reasonable expectation: (applies to adhesion contracts)

a. Contract should be interpreted in light of the objective reasonable expectations of the insured

b. The objective reasonable expectations of the average insured will be applied where the party did not receive full and adequate notice of the provision. and

i. the policy provision is question is unusual or unexpected, or 

ii. the policy provision effectively emasculates the apparent coverage;

iii. Some activity, prior to contracting, created an objective impression of coverage as to a reasonable insured;

iv. Some act by the insurer, prior to contracting, caused this particular insured to reasonably believe that he has coverage, although such coverage is denied by the policy

c. Ask:

i. Is this a standard form?

ii. Is it an adhesion contract?

iii. Is there a serious imbalance of bargaining power?

iv. Can we apply the reasonable expectation doctrine?

1. Is the term bizarre?  or

2. Is it oppressive?  or

3. Does it eviscerate:

a.  non-standard terms that were explicitly agreed to?  or

b. the dominant purpose of the contract?

i. C&J Fertilizer v. Allied Mutual Ins.: A provision of an insurance contract may not contravene the reasonable expectations of the insured.

Parol Evidence

19. Parol Evidence Rule -- Rstmt §213

a. Peerless case: where two ships were named peerless, the court found no mutual assent and therefore no contract.

b. The rule is based on the assumption that the final draft of a contract is intended to supersede earlier negotiations.

i. Includes all evidence, both oral and written, of alleged terms not incorporated into the written contract.

ii. Purpose of the rule is to shield the jury from irrelevant or unreliable information. the efficient use of the court’s time by excluding dubious information, and encourages efficient transacting by making people put their entire agreement in writing.

iii. Evidence of terms incorporated after the writing is a modification and is not affected by the Parol Evidence Rule.

20. Williston: 4-Corners Rule: the question of integration should be determined from the 4-corners of the writing, without resorting to other evidence of the actual intent of the parties.

21. Arizona view: 2 part test:  (This test arose from the Corbin view that is now reflected in the restatements)
a. Court considers evidence that is alleged to determine the extent of integration, illuminate meaning, demonstrate intent

b. Parol evidence rule exclude admission of anything that would vary or contradict the meaning of the writing.

i. Taylor v. State Farm: A judge must first consider the offered evidence and, if they find that the contract language is “reasonably susceptible” to the interpretation asserted by its proponent, admit the evidence to determine the meaning intended by the parties.

22. Corbin: Intention of the parties: “The parties must have intended to have the terms of their complete agreement embraced in the writing.”

a. Application: Parol Evidence Rule applies when:


i. A written agreement has been executed,

ii. It was adopted by both parties,

iii. It is primarily concerned with oral or written communications made prior to or contemporaneous with the writing.

iv. The rule does not bar all parol evidence

1. If a writing is vague or ambiguous, parol evidence is necessary to resolve the ambiguity.

v. A two-stage process: the judge determines admissibility and the jury determines credibility.

b. UCC: §2-202: Parol evidence cannot contradict the writing, but it may add consistent additional terms, unless:

i. There is a merger clause

ii. The court determines that based on the circumstances, that the writing was intended as a complete statement of the terms

c. Under 2-202: Terms may also be supplemented by: 

i. The course of dealing or trade usage, §1-205

ii. The course of performance or practical construction, §2-208 

23. Is the writing integrated?

a. Is it intended as a final expression?

b. Is it a complete or partial integration?

i. A merger clause strengthens the presumption that all negotiations were merged in the written document.

ii. If the writing is not a complete and final record, it is said to be partially integrated or unintegrated. 

c. Thompson v. Libby: Where a contract is complete on its fact, parol testimony is inadmissible to vary its terms.
d. Sherrod v. Morrison-Knudson: A written contract may be altered only by  a subsequent contract in writing or by an executed oral agreement.
i. The fraud exception of the rule applies only when the alleged oral promise does not directly contradict the terms of the express written contract, Continental Oil.
e. Nanakuli v. Shell Oil: Trade usage and past course of dealings between contracting parties may establish terms not specifically enumerated in the contract, so long as no conflict is created with the written terms.
The Obligation of Good Faith and Other Implied Terms
24. Rationale for Implied Terms

a. Good-Faith: Wood v. Lady Duff-Gordon: While an express promise may be lacking, the whole writing may be instinct with an obligation – an implied promise – imperfectly expressed.
b. Notice of Termination: Leibel v. Raynor: Reasonable notification is required in order to terminate an ongoing oral agreement creating a manufacturer-distributor relationship.
i. §2-309 requires reasonable notice.

25. Implied Warranties

a. UCC §2-214: Implied Warranty of Merchantability; Usage of Trade, pg. 49

b. UCC §2-315: Implied Warranty of Fitness for a Particular Purpose, pg. 53

i. Caceci v. Di Canio: The “Housing Merchant” warranty imposes by legal implication a contractual liability on a homebuilder for skillful performance and quality of a newly constructed home.
26. Implied Obligation of Good Faith
a. UCC §2-306: Output, Requirements, and Exclusive Dealings

i. A term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith, except that no quantity unreasonably disproportionate to any stated estimate or in the absence of a state estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded.

ii. A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed, an obligation by the seller to use best efforts to supply the goods and by the buyer to use the best efforts to promote their sale.
1. Empire Gas v. American Bakeries: A buyer in a requirements contract may decide to buy less than the contract estimate, or even buy nothing, so long as the buyer acts in good faith, but good faith requires more than mere second thoughts about the terms of the contract.

b. Rstmt §205: Every contract imposes upon each party a duty of good faith and fair dealing in its performance and its enforcement.
i. Locke v. Warner Bros: Where a contract confers on one party a discretionary power affecting the rights of the other, a duty is imposed to exercise that discretion in good faith and in accordance with fair dealing.

ii. E.I DuPont v. Pressman: A franchise agreement that can be cancelled at the will of the franchisee lacks mutuality and, therefore, cannot be enforced by the franchisee.

Defenses to Enforcement

The Statute of Frauds – noncompliant contracts are unenforceable; however a party may be able to recover under the unjust enrichment doctrine or promissory estoppel.

27. Rstmt: General Principles

a. Rstmt §110 lists the types of agreements that must be in writing.  Some examples are:

i. a contract that is not to be performed within 1 year from the making

ii. a contract for the sale of goods priced at $500 or more – UCC §2-201

iii. contract to answer for the duty of another, generally not enforceable unless it was made to a creditor to whom the debt is owed.  Rstmt §112.

iv. a contract to create an interest in land

1. includes: leases for more than 1 year; easements of more than 1 year; fixtures; minerals or structures (also see UCC §2-107); and mortgages.

v. a contract in consideration of marriage

b. Rstmt: §132: Several Writings, pg.157

c. Rstmt: §133: Memorandum not made as such

d. Crabtree v. Elizabeth Arden: (Rstmt §131 & §132) The Statute of Frauds does not require the memo. expressing the contract be in one document.  It may be pieced together out of separate writings, connected with one another either expressly or by the internal evidence of subject matter and occasion.

e. Winternitz v. Summit Hills JV: A leasehold interest in land for a term of one year or more that is not in writing and signed by the party creating it, has the force and effect of an estate or interest at will only.
i. If the court determines that a contract exists, even though it is not in writing, it can enforce it under tort law.

f. Alaska Democratice Party v. Rice: A promise which the promisor should reasonably expect to induce action or forbearance is enforceable notwithstanding the Statute of Frauds, if injustice can be avoided only be enforcement of the promise.
g. A non-compliant contract may be enforced to prevent injustice and if:
i. the party has not other available remedies, and
ii. the party definitely and reasonably relied on the contract, and
iii. the actual reliance corroborates the evidence of a contract, and
iv. the reliance was foreseeable by the promisor

v. one party maliciously interfered with a contractual relationship, Winternitz
28. UCC: Statute of Frauds: §2-201

a. A contract for the sale of goods for $500 or more must (1)

i. be in a writing sufficient to indicate that a contract exists, 

ii. signed by the party against whom enforcement is sought

iii. indicates the quantity of goods considered. 

1. If quantity is misstated the quantity is only enforceable to the quantity stated.  However, other misstated terms may be corrected.

b. A contract between merchants, satisfies the requirements above, if within a reasonable time (2)

i. the writing must be sufficient against the sender

ii. received by the party against whom enforcement is sought

1. the receiving party has reason to know of its contents

iii. any objection to its contents must be given within 10 days of receipt.

c. If a contract does not satisfy the requirements above, but is otherwise valid, is enforceable if:

i. the goods are specially manufactured for the buyer

ii. party against whom enforcement is sought admits  in court that a contract for sale was made

iii. payment has been made and good delivered and accepted.
1. Buffaloe v. Hart: A contract is taken out of the Statute of Frauds if there is sufficient evidence of part performance; that is, if the seller delivered goods and the buyer accepted them.
d. Bazak v. Mast Industries: Annotated purchase order forms, signed by the buyer, sent to the seller, and retained without objection, fall within the merchant’s exception, and satisfy the requirement of a writing without the seller’s signature.
i. Under common law the buyer was bound by issuing a purchase order but the seller was not bound to perform, §2-201 changes this.
Incapacity

29. Minority

a. Contracts by minors are voidable at their option, but not all of them.

i. Binding contracts include:

1. public policy issues, ie. bail bonds

2. statutory, ie. student loans

3. where the law requires performance without a contract, ie. supporting a child)

ii. *Necessities – minors can disaffirms contracts for necessities but they are liable for a the value of any benefit furnished to them.

b. If a minor disaffirms a contract and they still have the consideration in their possession, they must return it or make restitution.  If they don’t have it anymore, they are not liable for its value.

i. Dodon v. Shrader: If a minor’s contract is rescinded, the merchant may keep an amount equal to the decrease in value of the items returned rather than refund the full purchase price. (infant auto buyer v. seller of truck)

c. Restrictions:

i.  The infant can only disaffirm the contract during infancy or within a reasonable time thereafter.

d. The Sale of Goods: UCC §2-403 – A purchaser of good acquires all title which his transferor had or had power to transfer. pg. 63

i. If a minor sells goods, the purchaser acquires good title.

e. Also see, Rstmt §14, pg. 145

30. Mental Incompetence

a. Contracts entered into by incapacitated people are voidable, except when a person is adjudged incompetent, those contracts are void.

i. Contracts are voidable when the incapacity would be obvious to a reasonable person – the infirm has no obligation to make restitution if consideration is consumed or dissipated.

1. such contracts are voidable if the other side hasn’t performed yet.

ii. If the other side did not take advantage of the infirm person and had no reason to know of the infirmity – the contract is only voidable if the infirm can make restituition.

1. Hauter v. Union State Bank of Wautoma: A contracting party exposes itself to a voidable contract where it is put on notice or given a reason to suspect the other party’s incompetence such as would indicate to a reasonably prudent person that inquiry should be made of the party’s mental condition.
b. Includes those who are insane, mentally retarded, senile, intoxicated, in shock, etc.

i. Consider the individuals particular infirmity and how complex the transaction is to determine incapacity.

c. If a party regains competence, they can uphold or disaffirm the contract.

d. Where incompetents are concerned, there is a heightened possibility of fraud, duress, or the like.

e. The Sale of Goods: UCC §2-403 – A purchaser of good acquires all title which his transferor had or had power to transfer. pg. 63

f. Also see, Rstmt §15 & §16, pg. 146

Duress, Misrepresentation & Undue Influence

31. Duress – one party’s assent is induced by any wrongful act or threat.

a. Two Prong Test:

i. A wrongful threat and circumstances permitted no other alternative, and 

ii. Such circumstances were the result of coercive acts of the other party.

1. Economic duress requires a showing that the defendant’s intentional acts caused plaintiff to enter into transaction. Totem.

a. A desperate need for cash is insufficient for duress, must be caused by defendant.  Selmer
b. Four classes of duress

i. Violence (or threats of it);

ii. Imprisonment (or threats of it);

iii. Wrongful seizing or holding the plaintiff’s goods or land (or threats to do so);

iv. Anything else (blackmail, civil suit, etc.)

1. Threat of a legitimate lawsuit is not duress.

c. Duress renders the contract voidable at the option of the innocent.

i. If they haven’t performed yet they can void it; if they have performed, they can get back the excess over what they fairly paid or the market value.

d. Generally courts look to see whether the duress was caused by the other party.

i. Totem Marine v. Alyeska Pipeline: A contract can be voided by the innocent if it was entered into as a result of economic duress caused by the other party.

32. Undue Influence

a. 7 Factor of Undue Influence: (not all need to be present)

* the parties have a special relationship of trust and/or confidence

i. unusual or inappropriate time

ii. unusual place 

iii. demand to finish at once

iv. emphasis on consequences of delay

v. multiple persuaders

vi. no 3rd party advisors

vii. not allowed to talk to attorneys or advisors

1. In Keithley, the court found Undue Influence with only 5 of the 7 factors.

b. Odorizzi v. Bloomfield SD: When a party’s will has been overborne, so that in effect his actions are not his own, a charge of undue influence may be sustained.

33. Unconscionability – courts use this doctrine sparingly! **used to prevent oppression and/or unfair surprise**

a. Two part test: (note if strong factors on one side, need less on the other)

b. Procedural: an unfair bargaining process

c. Substantive: terms of the contract “shock the conscience”

i. Terms that depart from expectations created by the customs of the relevant marketplace and which are not clearly disclosed in an understandable manner to the other party at the formation stage.

1. Williams v. Walker-Thomas: The defense of unconscionability is judicially recognized.
2. Rollins v. Foster: If a party is in an unfair bargaining position and is compelled to arbitrate and the cost of arbitration is prohibitive so that the party unable to bring her claim – the arbitration clause is oppressive and one-sided: unconscionable.
d. Evidence of Unconscionability

1. Rstmt & UCC: 2-302: terms are generally harsh, unfair, or unduly favor one of the parties, or a gross imbalance of bargaining power.

ii. Unfair surprise

1. Adhesion contracts – where one party is an inferior bargaining position and is forced to adhere to the terms dictated by the other party. Ie. life insurance policies, loan agreements, etc.

a. Elements of an adhesion contract:

i. Form is printed and contains many terms and clearly purports to be a contract.

ii. Form was drafted by or on behalf of one party

iii. The drafting party participates in numerous transactions and routinely enters into transactions of the same type.

iv. The form is presented to the adhering party with the representation that the terms are non-negotiable.  The condition may be explicit or implicit.

v. After dickering over open terms, the document is signed by the adherent.

vi. The adhering party enters into few transactions of the type.

vii. Principle obligation of adhering party is the payment of money.

2. Piantes v. Pepperidge Farm: Unconscionability must be determined on a case-by-case basis, with particular attention to whether the challenged provision could result in oppression and unfair surprise to the disadvantaged party.

e. Unequal bargaining power

i. The bargaining power is very one-sided

1. American Software v. Ali: The test for unconscionability is whether the bargain is so one-sided as to “shock the conscience” and whether there was some bargaining impropriety resulting from surprise or oppression.
ii. Other factors:

1. no alternative

2. lack of education

3. end result is extremely unfair, Williams v. Walker-Thomas
Fraud

34. Fraud

a. Occurs where one party obtains the other party’s assent to a contract by misrepresenting a material term.

b.  Renders the contract voidable at the option of the defrauded party.

c. 4 elements of fraud are:  [from Park 100]

i. a material misrepresentation of past or existing fact by the party to be charged, which

ii. was false,

iii. was made with knowledge or in reckless ignorance of the falsity,

iv. was reasonably relied upon by the complaining party, and

v. proximately caused the complaining party injury.

35. Misrepresentation – Occurs when one party misrepresented a material facts and motives and if the recipient was justified in relying on these facts. 

a. Requires actual, reasonable reliance

b. Syester v. Banta: If fair to do so, equity may relieve a party from the consequences of a release executed through a mistaken belief of fact. 

c. Damages: 

i. Out-of-pocket rule: plaintiff receives the difference between what she paid and the fair value of what she received, plus consequential damages.

ii. Benefit of the bargain rule: plaintiff is returned to the position that she would have been in if the defendant had spoken truthfully.

36. Nondisclosure – occurs when a seller knows of facts materially affecting the value of property, which are not readily observable and are not known to the buyer, the seller has a duty to disclose them.  Hill v. Jones.
a. Nondisclosure: Rstmt §161(b): When non-disclosure is equivalent to an assertion, pg. 160.
b. Laidlaw v. Organ: a buyer does not have the same duty to disclose as a seller.  Especially when the facts are publicly disclosed.
i. Courts will give less protections to the seller because sellers are in better positions to identify defects and inspect products.

c. Exceptions: 
i. Public Information
ii. Statements of Opinion
1. Generally cannot reasonably be relied upon, unless the party misrepresented their state of mind. Rstmt §169, pg. 161

iii. Some courts have held that parties do not need to disclose information that is outside the property/home.

1. Landfills, except for NJ

2. Sex offenders as neighbors

d. Law & Economics Analysis

i. Parties should not have a duty to disclose information that is casually acquired and which requires a costly and deliberate investigation – because it is socially desirable to give parties an incentive to acquire information.

37. Public Policy

a. Blue-Pencil rule: the court can “shrink” clauses to make them enforceable

b. Contracts between married couples in contemplation of services like nursing care, are unenforceable as a matter of public policy.  Marriage duties are owed to spouses personally, and cannot be contracted for. Marriage contemplates love, affection, consortium, etc. Borelli v. Brusseau.
i. Borelli dissent: people should be able to contract for things like on-going care.
c. Contracts that conflict with statutes

i. Generally a distinction is drawn between regulatory statutes that are designed to protect the public and revenue-raising measures.  A violation of a revenue-raising statute will not generally prevent enforcement of the contract.  See, Rstmt §181, pg. 164.

d. Rstmt §178: When a contract is unenforceable on public policy grounds, pg. 163

e. Non-compete covenants must be reasonable.  

i. Reasonableness is measured by a limit on time and location.

ii. Solari test: they must protect a legitimate interest, impose no undue hardship, and cause no injury to the public.  Karlin v. Weinberg.

1. Ask:

a. Is it ancillary?

i. Rstmt §188: Ancillary restraints on competition, pg. 164.

b. Is it reasonable?

c. Is there undue hardship?

d. What is the public interest?

f. R.R. v. M.H.: contracts that allow a biological parent to “sell” their parental rights are against public policy.


OVERVIEW

1. UCC or Restatments?
2. Is there a contract?

a. If no:

i. Is promissory estoppel an appropriate remedy?

1. Promise?

2. Promissor should reasonably expect reliance?

3. Actual reliance?

4. Can injustice be avoided?

ii. If promissory estoppel is not a remedy, is unjust enrichment available as a remedy?

1. Plaintiff confer benefit on the defendant?

2. Did defendant have knowledge of the benefit?

3. Did defendant accept the benefit?

a. Exception is health and safety, rstmt of restitution 116

4. Is it unjust? Intent to charge; not gratuitous.

iii. Does the party have a cause of action in promissory restitution?

3. If yes, a contract was formed.  

4. Is there a writing? Includes any intentional reduction to tangible form
a. If yes, did the parties intend the writing as a final expression of their agreement? i.e. is there a merger clause?
i. Yes, the writing is completely integrated.

1. Apply the parol evidence rule to evidence of agreements or negotiations prior to or contemporaneous with the writing.

2. Does the evidence fall within one of the 6 exceptions?

a. Is it an oral or written agreement made after the writing?

b. Is it a collateral agreement, with separate consideration or would naturally be omitted from the writing?

c. Was an important term was accidentally omitted from the writing?

d. Is the contract subject to an oral condition precedent?

e. Is there evidence of fraud, duress, undue influence, incapacity, mistake or illegality?

i. Conservative view: Any evidence of fraud cannot contradict the express terms of the contract, Continental Oil
f. If the writing is not completely integrated, is there evidence offered to explain the meaning of the contract.

g. UCC exceptions: evidence of a prior or contemporaneous agreement may be supplemented or explained by evidence of course of performance, course of dealing, or usage of trade. Nanakuli; Frigaliment, “What is chicken?”

3. If no, the evidence is not admissible for the following policy reasons: 

a. to exclude dubious evidence, 

b. avoid confusing juries with unreliable information,

c. slippery memory, 

d. encourage efficient transacting, 

i. Sherrod (duty to read)

e. But, may exclude truthful evidence
4. If yes, the evidence is admissible, but cannot contradict the express terms of the agreement. 

b. No, the parol evidence does not apply to evidence that does not contradict the meaning of express terms.
5. What are its implied terms? Does the contract fall under the UCC?

a. If yes, the following terms are implied under the UCC unless disclaimed or excluded.

i. Good Faith Obligation, UCC 1-201 (19)

1. honesty in fact in the conduct or transaction concerned.

2. If a Requirements or Output contract, implied obligation of good faith is held to an objective standard, UCC 2-306

ii. Warranty of Merchantability, UCC 2-314, p49

iii. Warranty of Fitness for a Particular Purpose, UCC 2-315, p50

iv. See UCC 2-316 for Exclusion or Modification of Implied Warranties

v. See UCC 2-209 for Modification, Recission, or Waiver

b. If no, the following terms are implied in the common law

i. Good Faith, Rstmt 205

6. What defenses are available to the breaching party?

a. Incapacity

i. Minority

ii. Mental Incompetence

iii. Intoxication

b. Duress

i. An Improper Threat – look for a threat to breach

1. Economic Duress, Totem Marine
ii. No Reasonable Alternative

c. Fraud

i. Misrepresentation

1. State of mind: Intentional, Negligent, Innocent

2. Justifiable Reliance

3. Misstatement of Fact

ii. Nondisclosure

d. Undue Influence, 7 factors + special relationship

e. Unconscionability

i. Weigh procedural and substantial

f. Statute of Frauds

g. Public Policy
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