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I. Entering into a Contract:
A. Offer: 
1. May be revoked at any time prior to acceptance.

a. Limited however by promissory estoppel and statutory limitations

b. Known as power of revocation

c. Can result if offeree takes action that can be interpreted as a rejection (e.g.: counteroffer)
2. Restatement Law:

a. Restatement §24: Restatement Offer Defined 

i. An offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.
b. Restatement §26: Preliminary Negotiations
i. A manifestation of willingness to enter into a bargain is not an offer if the person to whom it is addressed knows or has reason to know that the person making it does not intend to conclude a bargain until he has made a further manifestation of assent.
c. Restatement §63: Time When Acceptance Takes Effect
i. Unless the offer provides otherwise:

(a) an acceptance made in a manner and by a medium invited by an offer is operative and completes the manifestation of mutual assent as soon as put out of the offeree's possession, without regard to whether it ever reaches the offeror; but
(b) an acceptance under an option contract is not operative until received by the offeror.
3. Binding nature of offer:

a. Joking: no contract only if other party aware, or should reasonably be aware, that offeror is jesting. Otherwise enforceable.

i. Lucy v. Zehmer (1954): D offered to sell farm to P for $50,000. D claimed was drunk, kidding and P knew that. Court upheld offer as P reasonably believed D, the conditions were not unreasonable and P made serious effort in reliance on the offer. Fault on offeror.

4. Getting to an offer:

a. Invitation to an offer: (e.g.: for sale at a price not below $100)

b. Fairmount Glass Works v. Grunden-Martin Woodenware (1899):

i. Requested quote on glass jars. D sent telegram with pricing and stating “for immediate acceptance”. Could not deliver when order placed.

ii. Court held that quote specifying for immediate acceptance was an offer as it was accepted immediately.

iii. Normally, a quotation or price sheet is treated like an invitation to an offer I with seller retaining right to accept or reject buyer’s offer.

c. Lefkowitz v. Great Minneapolis Surplus Store (1957): advertisement offering stole for $1 to first customer in line demanded specific performance and thus was an offer.
i. However, advertisements usually are not offers.

B. Acceptance:

1. Restatement §17: manifestation of mutual assent

a. This may entail a written document, oral agreement or commencement of performance.

2. No meeting of the minds:

a. Peerless case (1989): Confusion over which Peerless ship was referred to in contract. No contract as there was no meeting of the minds.

3. Revoking an offer:

a. Must occur before acceptance.

b. Offeror sets rules for form and manner of acceptance.
4. Methods of acceptance:

a. UCC 2-206: a purchase order can be coupled by any reasonable medium including performance.

b. Restatement §§32 and 62: performance is a reasonable way to accept a contract. Starting such performance binds not only offeror but also the offeree.

5. Offer w/o a time limit stays opened for a reasonable time.

a. Ever-Tite Roofing Corp. v. Green (1955): a roofer waited for a week to complete a credit check before accepting D’s offer. Then, sent truck only to find another Co. on the job. Court held that roofer had accepted the offer in reasonable time (no time-limit) and started performance by sending the truck.

b. Rule is now home repair customer must act before credit check is complete to revoke offer.

6. Unilateral Contracts:

a. Restatement §45: 

i. Commencement of performance creates an option contract in offeree.

ii. Free to complete work but not bound to do so.
b. Cook v. Coldwell Banker (1998): D announced a bonus sales program that would reward great sales with bonuses paid out at end of program. D tried to argue that offer was revoked when she left firm--that intention of program was to reward loyalty. Court held that a unilateral contract is binding on offeror once substantial performance has occurred.
C. Additional Casebook Case Law:

1. St. Landry Loan Co. v. Avie (): Soldier needed an endorser to get a loan, so he got his illiterate elder father-in-law to cosign. When soldier defaulted, bank came after the old man. Bank claims they explained everything to him, which he denied. Court held for P under “ignorantia non excusat” and there was no evidence of foul play.
2. Ray v. William O. Eurice Borthers (1952): A developer signed a contract without reading it and later tried to get out of the special demands the property owner had made. Court held that the standard for evaluating a contract is objective. “Meeting of the minds”. Absent fraud, duress or mutual mistake, signing is binding.
3. Lonergan v. Scolnick (1954): P responds to an ad in paper for land in Joshua Tree placed by D. D sent a form letter in response. P believed that there had been an offer and acceptance. Court holds that the form letter was merely an invitation to an offer.
4. Normile v. Miller (1985): D put house up for sale. P made an offer, D made counter-offer asking for more money. While P was deciding, D told them the offer was gone as she had sold to someone else. P claims there was a contract or at least a first option. Court held that D's counter-offer was a rejection of P’s offer. The ‘new’ offer was rescinded prior to P accepting.
D. Revocation and Counteroffer:

1. A promise to keep an offer open is not binding.

a. Dickinson v. Dodds (1876): offer to sell real estate at a fixed price with offer held open until set date. D sold land to another and refused acceptance from P. Court held this offer was not firm and could be revoked.

b. Reasoning involves a lack of consideration on offeree’s part. No duty in return for option to buy.

2. Once an offer is revoked, notice must be promptly given to offeree to prevent his further wasteful efforts.

3. Stating that offer is revoked before it is accepted terminates offer.

a. Petterson v. Pattberg (1928): D offered to discount P‘s mortgage if paid in full by certain date. D sold mortgage prior to another party. When P arrived at door, D refused to accept payment stating that offer was revoked. Court upheld.
4. Firm offers:

a. A firm offer can, however, be made:

i. Restatement §87: Option Contract

(a) An offer is binding as an option contract if it

(1) is in writing and signed by the offeror, recites a purported consideration for the making of the offer, and proposes an exchange on fair terms within a reasonable time; or

(2) is made irrevocable
(b) An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice.
ii. Restatement §90: waves need for consideration to make a subcontractor’s bid a binding promise.

iii. UCC 2-205: firm offer needs no consideration as long as such intent is clear and the time is not unreasonable.

iv. Evolution of the Case Law:

(a) See Drennan v. Star Paving Co. (1958): P won contract from school to build based in part on quote from D. D then stated that made error and could not perform – attempt to w/draw offer. Court held that offer by subcontractor includes “subsidiary provision to accept if contractor wins bid, despite lock of conventional consideration.

(b) But contrast with, James Baird Co. v. Gimbel Bros. (1933): Judge Learned Hand held that subcontractor was not bound as he received no promise in return, and contractor was free to renegotiate. Furthermore, promissory estoppel was aimed at donative cases not offers of service or sale.

v. Contractor under current law is bound by its own bid to the subcontractor if he wins the bid.

5. “Induced Reliance”:

a. Hoffman v. Red Owl Stores (1965): P relied to his detriment on D’s representation about ability to get a grocery store franchise. When D suddenly raised capital investment requirement, P sued. Court granted P reliance damages due to D’s “promissory representations”. No expectation damages would be available as D never offered him a franchise.
b. Pop’s Cones, Inc. v. Resorts International Hotel (1998): P was in extended and prolonged negotiations with D to open a TCBY franchise at D's hotel. When P had to make decision about their present lease, D informally told them that their deal was as good as complete. Relying on this P did not renew. D then did not deliver a contract. Court holds that promissory estoppel applies. 
c. If party reasonably relies on offeror’s pre-contract representations to his great detriment, reliance damages may be given under promissory estoppel.

6. Mirror Image Rule:

a. An acceptance that adds conditions or qualifications is not an acceptance but a counteroffer. (Common Law)

b. Restatement §59: acceptance must be a mirror image of offer. Even minor changes make if a counteroffer.

c. Restatement §39: a counteroffer functions as a rejection and terminates offer, unless offeree manifests a contrary intent.

d. Minneapolis & St Louis Railway Co. v. Columbus Rolling-Mill Co. (1886): P requested quote for 2000 to 5000 tons rails and received price of $54. Requested 1200 rails at $54 and was told delivery could not be made at that price. Resent order at 2000. D stated offer was terminated as counteroffer at 1200 was a rejection. (Price had gone up to $60). Court upheld.
e. Poel v. Brunswick-Balke-Collender (): P thought they had contracted with D to sell some rubber. P sent an offer, D responded with a counter offer, and then D contacted them with recission, claiming their agent had no authority to make it. Court held that there was never any acceptance because D's counter offer was not an acceptance.
7. Battle of the Forms:

a. Routine merchandise transactions occur on standard forms that may have conflicting or different information.

b. UCC 2-207 (1): 

i. Supplier’s acknowledgement of purchaser’s offer is an acceptance rather than counteroffer even though it includes additional or different terms from purchaser’s order form, unless supplier expressly conditions acceptance on purchasers assent to those terms, and thus there is a contract under the terms of purchaser’s offer.

ii. If no agreement was reached that could constitute a contract, but goods were ordered, shipped and paid for before dispute arose, a contract is presumed w/ terms being those in common on both forms. Neither time dominates.

c. UCC 2-207 (2): if supplier’s form contains additional terms (not conflicting), these are treated as proposals. Such proposals are considered adopted by purchaser unless:

i. Purchaser expressly limits offer to own terms

ii. Additional terms are objected to by offeror

iii. “materially alter” contract

d. Different terms: may be resolved in favor of purchaser or be dropped under the knock-out rule, with terms supplied from the UCC.

e. Roto-Lith, Ltd. v. F.P. Bartlett & Co. (1962): disclaimer of warranty on seller’s acknowledgement of buyer’s offer treated as counteroffer not proposal. This is in conflict w/ modern application of 2-207. Warranty disclaimers must now be explicitly agreed to by the buyer.
f. Brown Machine v. Hercules (): P sold a machine to D. Seller's forms included indemnification, but buyer’s forms did not. Court held that buyer made the offer and seller's response was an acceptance. The new terms, thus, were merely proposals that D never explicitly accepted. Since buyer didn't expressly consent to indemnification, it's not part of the contract.
8. Agreement to Agree/Statute of Frauds:

a. Contracts with terms that are uncertain may not be enforced unless court finds it can clearly establish the intent of the parties.

b. Walker v. Keith (1964): P and D were parties to a lease. Lease had an option to extend for an additional 10 years under same terms except for rent, which would be set to price agreed upon by parties based on comparison with rental values and comparative business conditions. Court held that an agreement to agree must be sufficiently definite to enable a court to give it exact meaning or it won't be binding. Here, this agreement gave no indication of a meeting of the minds and no way to determine a rental price.
c. Crabtree v. Elizabeth Arden (1953): P negotiated with D's representatives. Just one document was drawn up (specified salary and made ambiguous reference to length of employment). P claimed he only got half of the raise he was supposed to get. Court held that piecing together time cards and another document to prove there was a contract and using parol evidence to explain ambiguities did not violate the Statute of Frauds.
E. Consideration:
1. Def: receipt by promisor of something of value by promisee
2. Restatement §17: except where special rules apply, a contract requires a bargain to which the parties assent and a consideration which can take the form of a return promise or performance.
3. Bilateral Contracts: an exchange of promises
4. Unilateral contracts: exchange of promise for performance
5. Nature of a Promise: need not be written. Maybe expressed by word or action, such as commencement of performance.
a. Maybe limited by the Statute of Frauds: forbids enforcement of certain classes of contracts unless evidenced by written memorandum (sale of land, service contracts not to be completed w/in one year)
b. UCC 2-201: similar restriction for sale of goods over $500.
6. Situations when consideration does not apply or is modified:
a. Donative Promises:

i. In general, a promise to give a gift in the future is unenforceable.
ii. Pure gift:

(a) Dougherty v. Salt (1919): Aunt writes note promising nephew $3000 at her death. Court held that there was no contract as there was no consideration. P gave up nothing - there was no condition. Intent of grantor is not enforceable.
iii. Demand of specific conduct:

(a) Hamer v. Sidway (1891): promise of $5,000 to quit drinking and smoking.
(b) Court held that forbearing from exercising a legal right constitutes a consider action and thus creates a binding contract.

(c) Summary: a promise of a gift made as part of a deal and for a nontrivial amount may be enforceable.
iv. Reliance on a Promised Gift:

(a) Ricketts v. Scothorn (1898): promise by grandfather to give granddaughter a demand note for $2000 to allow her to quit her miserable job if she chose. Daughter quit job.

(b) Court held that if donee, in reasonable reliance on the gift, incurs debt, expense or significant change in condition, donor may be estopped from revoking the promise on grounds of lack of consideration.
(1) Consideration requirement may also be circumvented by recital of nominal consideration.
b. Promissory estoppel:

i. Restatement §90: a promise expected by promisor to cause promisee to take or forbear some action, and induces such action, is enforceable if necessary to avoid injustice. Remedy may be limited as justice requires.

ii. East Providence Credit Union v. Geremia (1968):
(a) Car purchase loan to defendants, required accident insurance, bank warned that they will get insurance and bill defendants, car wrecked, but bank did not buy insurance.
(b) Court ruled that Bank’s warning was a promise on which D’s reasonably relied and thus Bank was liable under promissory estoppel.
iii. Allegheny College v. National Chautauqua County Bank (1927): Woman promised to leave money to college upon her death. She called it a gift, but instructed that the money be used to create a fund in her name. Justice Cardozo writes clever opinion that holds the promise enforceable on either promissory estoppel or traditional consideration (college agreed to name it after her). When one argument gets weak, he goes to other.
c. Pure promise without consideration:

i. Baehr v. Penn-O-Tex Oil Corp. (1960): P was owed money by a third party. Third party claimed that D had all of its assets tied up. P contacted D, seeking its money. D said they would see to it that P got money. Court held that this was not enough to constitute consideration, despite P’s assertion that he delaying legal action in exchange for the promise.
ii. Restatement §71: Requirement of Exchange; Types of Exchange
(a) To constitute consideration, a performance or a return promise must be bargained for.

(b) A performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise.

(c) The performance may consist of

(1) an act other than a promise, or

(2) a forbearance, or

(3) the creation, modification, or destruction of a legal relation.
(d) The performance or return promise may be given to the promisor or to some other person.  It may be given by the promisee or by some other person.
ii. Restatement §79: Adequacy of Consideration; Mutuality of Obligation
(a) If the requirement of consideration is met, there is no additional requirement of
(1) a gain, advantage, or benefit to the promisor or a loss, disadvantage, or detriment to the promisee; or
(2) equivalence in the values exchanged; or
(3) "mutuality of obligation."
d. Illusory Promise:

i. Def: a promise that does not bind promisor to any affirmative action or forbearance and thus is not a consideration.
ii. Promise must be made and executed in “good faith.”

(a) Mattei v. Hopper (1958): 

(1) Developer agreed to buy land w/in 120 days subject to obtaining satisfactory leases for projected shopping center.

(2) Court held that a “good faith” effort to obtain satisfactory leases was a promise (non-illusory) and thus was sufficient to create a contract.
e. Moral obligations and Past Consideration:

i. Webb v. McGowin (1935): promisor saved by employee who was hurt in process of saving him, promised $15 per two weeks for life. Court held that past consideration sufficed.
ii. Mills v. Wyman (1825): no legal consideration to father by care given to his adult son by promisee. No contract.

iii. Standard: a promise maybe upheld based on past consideration if the promisor himself received a personal benefit for which promisee could justly demand compensation.

iv. Restatement §86: a promise made in recognition of a benefit previously received is binding to the extent necessary to avoid injustice, unless the benefit was a gift or for other reasons the promisor was not unjustly enriched.

II. Limitations on Contract Terms:

A. Unfairness and Unconscionability:

1. Minority and Mental Incapacity:

a. Dodson v. Shrader (1992): P, 16 years old, bought a truck from Ds. Nine months later, the truck started having problems. P had no money to fix it, so he drove it until it blew up. P attempted to void contract and get money back because he is a minor. Court holds that in contract enter into by a minor, if such contract was not unreasonable, no undue influence was used, the minor purchased and paid for the product, and used it for a period of time, the product may be returned but the purchase price can be discounted by the use and damage to the item.
b. Ortelere v. Teacher's Retirement Board (): P was mentally unstable and had been away from teaching for about a year. The D’s knew that, but P had sent them an articulate, well-reasoned letter about pensions. She suddenly went in and dramatically changed her retirement plan to give her the maximum immediate payout with no payments after her death. She soon died, leaving her unemployed husband with nothing. Court held that she would not have entered this contract but for her mental difficulties. Important issue is (1) presence of incapacity and (2) D’s knowledge of such incapacity.
2. Duress
a. Restatement §174: When Duress by Physical Compulsion Prevents Formation of a Contract: If conduct that appears to be a manifestation of assent by a party who does not intend to engage in that conduct is physically compelled by duress, the conduct is not effective as a manifestation of assent.
b. Restatement §174: When Duress by Threat Makes a Contract Voidable
i. If a party’s manifestation of assent is induced by an improper threat by the other party that leaves the victim no reasonable alternative, the contract is voidable by the victim.
ii. If a party’s manifestation of assent is induced by one is not a party to the transaction, the contract is voidable by the victim unless the other party to the transaction in good faith and without reason to know of the duress either gives value or relies materially on the transaction.
c. Physical violence of threat thereof – void per se

d. Economic duress – voidable at victim’s option

i. Modification of existing contract

(a) Requires new consideration

(b) Performance of duties already contracted for cannot be a new consideration. See Alaska Packers (1902) & Restatement §73.

(c) Restatement §89: modification may he enforceable if it is fair and equitable in view of circumstances not known by parties at signing.

(d) UCC 2-209: 
(1) Modification enforceable if made in good faith and for legitimate commercial reasons.

(2) Change in market conditions resulting in loss may he good faith reason, despite this being an actionable breach.

(3) P then can choose b/w claiming damages or renegotiating for performance.

(e) Austin Instrument Co. v. Loral Corp. (1971): demand by P to increase price paid for components by D and to extend contract was considered duress and unenforceable, dispute dissent arguing that it was a legitimate adjustment to a changed commercial situation.
(f) Kelsey-Hayes Co. v. Galatco Redlaw Castings Corp. (1990): D was in a three year agreement with P to supply castings that P used to make brakes for major auto companies. Threatened to quit delivery if D did not increase price. Court held a contract is voidable if assent is induced by a threat that leaves no economically viable alternative. Threat does not have to be illegal; just wrongful.
e. Undue Influence:
i. Odorizzi v. Bloomfield School District (1966): P was interrogated by police for 40 hours for suspected homosexual activity. He was then approached by D’s, administrators at his school, who encouraged him to resign and to do so quickly, not to contact a lawyer. If he didn't, they would suspend him and publicize everything. Court held  that there was undue influence based on P’s physical and mental condition, the D’s superior power, and the pressure applied on him at the time.
3. Misrepresentation & Concealment:

a. Representations of fact, even if done in good faith, that are false, upon which P relied to his detriment, oblige representor to restore party to prior condition.

b. Non-disclosure:

i. In past, no duty or liability for non-disclosure. See Swinton v. Whitinsville Savings Bank (1942)(termite damage).
ii. Modern law is changing:

(a) Restatement §161: non-disclosure equivalent to misrepresentation where non-disclosure concerns “basic assumption” and demonstrates lack of good faith.

(b) This does not however affect cases where knowledge was obtained as a product of research or special expertise. (geologist not revealing possibility of mineral deposits under land.)
iii. Hill v. Jones (1986): P and D entered into contract to purchase a house. P, on one inspection of the house, saw a ripple in the wood floor and asked if it was from termite damage. D said it was water damage. P asked for termite inspection, but D strategically arranged furniture to hide termite damage so inspector didn't see it. P moved in and found a pamphlet "termites: the silent saboteurs" and learned that there was extensive termite damage. Court held that parol evidence is admissible to prove fraud and that D had a duty to disclose termite damage.
4. Standardized Forms & Unconscionability:

a. Contract of adherence: buyer has no option but to adhere as no other choice is available.
b. Henningsen v. Bloomfield Motors, Inc. (1960): Contract that disclaimed all liability except for replacement of faulty parts (no liability for injury when steering wheel fell off) was unconscionable as buyer had no choice but to agree to the terms as 98% of cars sold had same provision.

c. Williams v. Walker-Thomas Furniture Co. (1965): cross-collateral provision of contract that allowed D to repossess all of P’s purchases was unconscionable.
i. Unconscionability: “substantive fairness
(a) Absence of meaningful choice on buyer’s part
(1) Includes manner in which contract was entered into, especially relative likelihood that parties could understand the provisions.

(b) Presence of conditions “unreasonably favorable” to seller

d. Cooper v. MRM Investments (2002): P was an employee at a KFC franchise owned by D’s. Prior to employment, P signed a contract that contained a binding arbitration agreement that she would have to pay for. Ct finds that this is a contract of adhesion, and that no one would sign it if they understood what rights they were foregoing and had a choice. Although D has now offered to pay for the arbitration, court holds this contract unconscionable as (1) disparity in bargaining position and (2) lack of clear notice.
e. UCC states that a contract entered into by competent adults is valid regardless of fairness unless one party did not, or could not, comprehend the meaning of the contract. In that event court may use its judgment.
f. Supplemental Case Law on Contracts of Adhesion in Software/Internet Market:

i. ProCD v. Zeidenberg (): D bought a copyrighted telephone directory program with a shrink-wrap license. D then opened his own business selling the information contained in the directory, in violation of the shrink-wrap license. Court held that such agreements are analogous to tickets to theatres. As theaters cannot put full contract on a ticket, software dealers cannot put full contract on box. Does not create right to violate license.
ii. Compuserve v. Patterson (): D could in fact consent to jurisdiction in a foreign forum simply by typing "agree" as he uploaded shareware to Compuserve servers. In order to do so, he needed to consent to the "shareware registration agreement", which the court held to be a valid contract.

iii. In re RealNetworks (): arbitration agreements in license agreements for software are valid--this one was plainly in the text in the same size under the heading miscellaneous. Moreover, license agreements that are saved to the computer are "written agreements" even when you don't have the option of immediately printing them via a conspicuous button. Not in fine print, and no limitation on time to review makes this enforceable.
iv. Ticketmaster v. Tickets.com (): P tries to enjoin D from "deep linking" directly to embedded sites on grounds that doing so is in violation of their license agreement, a passive block of text at the bottom of their main page. Court says that small text, stuck at the bottom of a page that sits passively does not necessarily create a contract with anyone using the site.
III. Contract Interpretation & Performance
A. Interpretation:

1. Meaning of terms within a contract:

a. Restatement §201: Whose Meaning Prevails
i. Where the parties have attached the same meaning to a promise or agreement or a term thereof, it is interpreted in accordance with that meaning.
ii. Where the parties have attached different meanings to a promise or agreement or a term thereof, it is interpreted in accordance with the meaning attached by one of them if at the time the agreement was made
(a) that party did not know of any different meaning attached by the other, and the other knew the meaning attached by the first party; or
(b) that party had no reason to know of any different meaning attached by the other, and the other had reason to know the meaning attached by the first party.
iii. Except as stated in this Section, neither party is bound by the meaning attached by the other, even though the result may be a failure of mutual assent.
b. Frigaliment Importing Co. v. B.N.S. International Sales Corp. (1960): As buyer and seller had different understanding of what a chicken was, contract was nullified. Based on lack of mutual assent resulting in “failure of consensus”.
c. Joyner v. Adams (1987): P and D dispute over what the term "development" means. P hired D to "develop" land. If they were late, there was a penalty. P argued that development means to be ready to begin construction on all planned buildings. D says it means only subdividing the lots. D had completed all subdivision and all building save one building. P says they should be penalized. Both parties submitted evidence to back up their interpretation. Court held if there was no meeting of the minds, the provision is unenforceable. But, if one party knew or had reason to know of the other's interpretation, they are bound by it.
d. Trade usage or prior course of dealing :

i. Courts may supply missing element to allow contract to be preserved is such element can be reasonably inferred from common trade usage or from parties’ prior course of dealings.

ii. Supported by both UCC and Restatements.

2. Parole Evidence Rule:

a. Def: renders unenforceable any oral agreements entered into prior to adoption of the written contract.

b. Restatement §213: a written agreement that is in itself “completely integrated” effectively discharges any prior agreement in its scope.

c. The varying case law:

i. Mitchill v. Lath (1928): oral agreement to remove ice house as part of sale of land was barred under parole evidence as the contract was held to be completely integrated. To be enforced:
(a) Must be collateral in form (capable of being a separate agreement) and does not contradict terms of written, and

(b) Written contract fails to fully integrate.

(c) Rule: prior oral agreements only enforceable if have separate consideration.
ii. Thompson v. Libby (1885): Classical approach to Parol Evidence Rule. P and D contract for logs. P sues to get payment. D claims there was a verbal warranty for the quality of the logs. Court says that if contract is complete as written court will assume that was all parties intended. Collateral exception will not help here because a warranty is a material, not collateral, term of sale.
iii. Masterson v. Sine (1968): Court allowed parole evidence that contract included a non-assignability clause with regards to right to repurchase property w/in 10 years.
(a) If evidence of prior agreement was credible, then written contract could not be considered fully integrated.
iv. Taylor v. State Farm Insurance (1993): P sues D for bad faith in their defense of him after a three vehicle accident. D settled case on behalf of P for $2 million in excess of his insurance policy. P wants to introduce parol evidence to clarify something his attorney did. Court takes the Corbin view--the judge should look at a contract and the parol evidence rule to determine if text is clear. If the text alone is clear, fact-finder does not get parol evidence.
d. Current trend:

i. Masterson is the majority approach.

ii. Explicit merger clauses have become more common.

iii. “True intent” is touchstone for court.

iv. UCC and Restatements state that parole rule will not bar evidence of trade usage or prior course of dealings. Both may be used to explain or supplement written contract, but may not contradict express written conditions. See Columbia Nitrogen (1971): Court upheld admissibility of trade usage to establish right to renegotiate contract where precipitous change in price of phosphate occurred.
e. No application to oral agreements made after contract.

3. Exclusive Dealings Contracts:

a. Includes distributorships and licensing agreement.

i. Right to sell is exclusive.

ii. Distributor agrees to use “best” or “reasonable” efforts

b. Good Faith as Consideration:

i. Fully committed party (manufacturer) depends on licensee’s best efforts. These are the consider attain offered in exchange fn exclusivity,

ii. Wood v. Lucy, Lady Duff-Gordon (1917): Plaintiff’s “best efforts” to market D’s name and products was consideration and bound D not to license her name outside of the agreement.
iii. UCC 2-306(2): distributor must perform in “good faith” by exerting “best efforts” to promote sales.
iv. Liebel v. Raynor Manufacturing Co. (): P and D contract was a distribution agreement. P incurred substantial expenses in fulfilling his obligation as distributor, but sales were not good. D decided to terminate the oral agreement. P said that there was an implied term of reasonable notice. Court held that distribution agreements are covered by UCC and thus have a built in requirement of reasonable notice under 2-209.
v. Locke v. Warner Bros (): P was involved with Clint Eastwood. As part of their separation, he got her a development deal with D. P contended that the deal was a sham, as D did not exercise good faith. D stated that contract gave them unbridled discretion to reject anything. Court holds that discretionary power affecting rights of others must be exercised with good faith.
vi. Bloor v. Falstaff Brewing Co. (1979): D did not make best efforts to market P’s beer thereby breaching agreement for distribution. Motivation was generation of better profits by marketing alternate products. 
(a) Cannot abandon obligation when better opportunity arises.
(b) Continue to promote product as long as promisee’s profits exceed promisor’s losses. (Promisee can then reimburse promisor and still have tangible profit left.)
4. Requirements and Output Contracts:
a. Establish maximum and minimum quantities of goods to be refused or produced.
b. Where contractual limitations are not expressed, UCC 2-306(1) which sets a “good faith” standard on minimums and maximums except where limited or exceeded based on prior trade.
c. Feld v. Henry S. Levy & Sons, Inc. (1975): contract for purchase of bread crumbs was breeched when D shut down his bread crumb oven and relied on contract language stating “all produced” to terminate contract. Court held that this was not in” good faith”.
B. Performance & Breach:
1. Must perform in “good faith” but there is no greater duty to cooperate then between anonymous buyers and sellers on commodity exchange. See Iron Trade Products Co. v. Wilkoff Co. (relaying rails).
2. Express Conditions:
a. Types: 
i. Condition precedent: an event which must take place before a party to a contract must perform or do their part
ii. Condition subsequent: a happening which terminates the duty of a party to perform or do his/her part. 
iii. Where there is doubt if it is a condition precedent, and the promisee has substantially relied on expectation of agreement, courts seek to interpret in such a way as to minimize promisee’s loss. See Restatement §227.
b. Case Law:
i. Howard v. Federal Crop Ins. Co. (1976): Insurance condition that damaged tobacco crop may not be destroyed prior to inspection was held not to be a condition precedent, barring any recovery, but rather might affect amount of recovery itself.
ii. Gibson v. Cranage (1878): D’s personal satisfaction in picture was condition precedent to his paying. P took a deliberate business risk and lost.
iii. Peacock Construction Co. v. Modern Air Conditioning, Inc. (1977): lack of payment to subcontractor on basis that owner failed to pay contractor and contract stated payment due after owner pays is a breach. Not a condition subsequent but simply a method to schedule payment.
iv. Oppenheimer & Co. v. Oppenheim (): P decided to move to a new office. Owner of the new building indemnified them for old lease if they couldn't sublease. P found subleasee(D) who agreed to take lease if landlord consented in writing to their taking the lease and to some building alterations. One of these obtained orally only. P claimed they substantially fulfilled the terms of the contract. D stated that it was an express condition. Court held that contract was explicit, and this was an express condition.
v. JN Realty v. Cross Bay Chelsea (): Contract stated that if D wanted to renew the lease, they needed to contact P six months before end of the lease. P was in habit of reminding D about bills, but did not remind them of the renewal date. D missed deadline, and P sued for possession. Court held that D should not be punished for a "mere venial inattention." Court compared the gravity of harm and fault and took into account D’s substantial improvements to the property in holding condition to not be a condition subsequent.
c. Condition, or duty, or both

i. Condition precedent: failure to occur discharges promisor from performance obligations but creates no claim for damages.

ii. Promise: failure to fulfill is a breach.

(a) Entitled to damages

(b) Not excused from performance unless breach is “material” and breaching party fails to “cure” in a timely fashion.

iii. Promissory condition: 

(a) Condition precedent and a promise together
(b) Failure to perform discharges injured party from performance and entitles to damage.

iv. Internatio-Rotterdam, Inc. v. River Brand Rice Mills, Inc. (1958): Contract required destination information two weeks prior to delivery date with delivery in December. P failed to do so until Dec. 18th, thereby making delivery in Dec. contractually impossible. 

(a) Court held that the notification date was vital to the contract and thus a promissory condition.

(b) P entitled to not deliver rice in December and sue for consequential damages from delay.

(c) P however not free from contractual obligation to deliver packets as D had promptly attempted to cure.
d. Oral modification and waiver:

i. Parties are free to modify agreements by future oral agreements despite no-modification clauses.

ii. Universal Builders, Inc. v. Moon Motor Lodge (1968): a contract baring additional work w/o written authorization did not prevent D’s agent from orally agreeing to onsite additions.

(a) A no-oral modification clause can be defeated by claim of waiver, but

(b) Builder must show that he received oral authorization and incurred extra costs.
3. Problems of Performance:

a. Exchange of Performance

i. Kingston v. Preston (1773): Contract made on basis of exchange of promises requires exchange of performance.

(a) Two classes:

(1) Simultaneous exchange: buying an item at a store

(2) Performance by one party in advance of the other: building contract

ii. Stewart v. Newbury (1917): contract entered into for excavation and concrete work on a mill. P requested payment on “usual terms”. Later claimed this meant on a monthly basis. D contemplated payment upon completion. Court held that payment was not due until work was substantially completed.

iii. Restatement §234(2): when one party’s performance refuses a period of time, that pitman is due earlier than that of the other party unless contract or other circumstances dictate differently.
b. Substantial Performance:
i. Jacob & Young v. Kent (1921): Redding pipe case
(a) Not a material breach

(b) Substantial performance completed except for a minor/trivial fault

(c) Breach was unintentional and inadvertent

(d) Different standard for small chattels and buildings or skyscrapers

ii. Plante v. Jacobs (1960): 

(a) Cheap suburban home built not quite to specifications. Living room wall off by 1 foot.

(b) Not considered material in a cheap house

(c) Breach was thus remedied solely by change in market value of house.

c. UCC Remedies for Buyers: Sales of Goods and Perfect Tender:

i. Common Law: buyer of goods is entitled to insist upon perfect tender, i.e.: exactly the same good he believed he was purchasing.

ii. Under UCC 2-602(1):

(a) Buyer may reject any goods that do not in any respect conform to the contract.

(b) Must, however, seasonably notify seller of his/her intent

(c) UCC 2-508(1) allows seller opportunity to make a timely cure.

(d) Failure to reject after reasonable opportunity for inspection is considered acceptance.

(e) UCC 2-608(1), however, allows a buyer to revoke such acceptance if:

(1) Non-conformity substantially impairs its value to him, and

(2) Either he had reason to believe non-conformity would be cured by seller or defect could not be discovered on initial inspection.
(3) Such rejection must occur a reasonable time after the defect is or should be discovered and must occur prior to any alteration to the goods other than that resulting from their own defect.

(f) Despite losing right to reject after these remedies are expired, still can sue for damages under express warranty for difference in value of goods in contract and goods received. UCC 2-715.
d. Material Breach

i. Restatement §235 provides that an injured party has absolute right to treat “any” non-performance as a breach, but:

(a) If the breach is not “material,” must continue own performance but may sue for damages on completion.

(b) Restatement §§225 and 237 provide that, if the breach is “material,” injured party may treat breach as non-occurrence of condition and either suspend own performance or consider duty discharged, depending on circumstances.

(1) If it is reasonable to expect breaching party will cure in a timely fashion, then performance should be suspended

(2) But if no cure is possible or affected then the party’s duties are discharged and the injury party is entitled to damages for total breach.

ii. K & G Construction Co. v. Harris (1960): contract with company to do excavation work with monthly payments. Contractor damaged house with bulldozer. Insurance refused to pay for damage. D refused to resume payments until damage was fixed. Contractor continued to work for two months without payment and then suspended performance. Court held that unfixed injury to D’s house was a material breach and when the P left work two months later the partial material breach became a total breach.
iii. Walker & Co. v. Harrison (1957): Advertising sign was not promptly enough maintained by provider. D ceased to pay payments, and despite P remedying the situation refused to resume payments, holding that P had materially breached. 

(a) Court stated that the breach was not material based on criteria in Restatement §241. 

(1) The extent to which the injured party will be deprived of the benefit which he reasonably expected; 

(2) The extent to which the injured party can be adequately compensated for the part of that benefit of which he will be deprived; 

(3) The extent to which the party failing to perform or to offer to perform will suffer forfeiture; 

(4) The likelihood that the party failing to perform or to offer to perform will cure his failure, taking account of all the circumstances including any reasonable assurances; 

(5) The extent to which the behavior of the party failing to perform or to offer to perform comports with the standards of good faith and fair dealing.

(b) Here, as there was no breach, material or otherwise, D breached by refusing payment and was liable to P for total breach.
iv. Sackett v. Spindler (1967): P agreed to buy newspaper stock from D. They set up payment schedule. D kept offering to sell it, but had to continue extending the due date. D finally communicated that the deal is off. P called and offered to pay everything immediately through trust; D stated that they would only take cash. Court held that, as it was extremely uncertain that P ever intended to fulfill duties, this constituted total breach and D was discharged from responsibility.
e. Anticipatory Breach:

i. Restatement §253: anticipatory repudiation of a promise to perform, no less than a failure to perform at the time performance is due, may constitute a total breach. 
ii. Hochster v. De La Tour (1853): messenger boy let go before 3 month employment contract was to begin allowed to sue for breach.

iii. Olofsson v. Coomer (1973): grain dealer breached in June on a grain delivery for October. P waited until October to replace the grain order at a price about $0.20 higher than what was available at time of breach. Court held that at the time of breach, the P was responsible to mitigate the damages and replace the grain order at the price then available, rather than the price in October.

iv. Flatt v. Schupf (1995): P was going to buy land from D for a certain price if D could get land rezoned. It didn't happen, P asked D to reduce price if zoning could not be changed, but this was not accepted. P wrote again saying they would take it for original price. D responded by saying that they thought P repudiated contract when the zoning fell through. Court held that anticipatory breach required a clear manifestation of intent not to perform. Repudiation can be retracted if done before due date for performance and if other party hasn't materially changed their position or communicated that they consider repudiation final. Court held for P.
f. Demand for Assurance:

i. Restatement §251 and UCC 2-609 state that a promise who has reasonable grounds to believe that the contract will be breached may demand adequate assurance of due performance from promissor and suspend own performance until such assurance is received. Failure to do so constitutes repudiation. – becomes total breach.

ii. Hornell Brewing Co. v. Spry (1997): P granted D rights to distribute Arizona Iced tea in Canada. P terminated this agreement after D failed to make payments and sales were much lower than expectations. Court held that P, after getting bad checks, had reasonable grounds to be insecure. Once D failed to respond to demand for assurance, P could treat this as repudiation and was entitled to suspend performance.
iii. But see Pittsburgh-Des Moines Steel Co. v. Brookhaven Manor Water Co. (1976): refused to build water tank unless given further security. Court held that unless there was a change in D’s financial situation since time of contract a request for assurance was improper and provided no defense to P’s breach.
IV. Mistake and Impossibility:

A. Mistake:
1. Mutual Mistake
a. Sherwood v. Walker (1887): sale of cow that was supposed to be sterile but turned out to be fertile and thus rose 10 times in value. Court rendered sales contract void on theory of mutual mistake as to the product in question “barren’ vs. “fallow” cow.
b. Lanawee County Board of Health v. Messerly (): P bought land from D, but it was soon shut down as unfit for human habitation as a result of septic tank disaster. Septic tank had been improperly installed by preceding owners (before D). P tried to void contract for mutual mistake. Court looked at the two innocent parties to determine who contracted to take on the risk. Here, the "as is" clause of the contract suggested that the purchasers were assuming the risk inherent in collateral mistakes.
c. Restatement §152: contract based on mutual mistake is voidable unless the adversely affected party bears the risk of mistake under a reasonable view of the circumstances.
i. E.g.: seller is a professional dealer and buyer is a novice.
ii. May also apply when a dealer sells to a dealer as in Beachcomber Coins (1979): dealer sold fake coin to another dealer. Contract was voided on finding that the coin was fake despite both being experienced in the area.
2. Unilateral Mistake: 
a. May be a defense when the result is unconscionable and the cause is a clerical mistake, arithmetical blunder, misidentification or such. 
b. Not a defense if it was simply a bad decision.
c. Not a defense in sale of real estate to a person who has invested time in learning the value of the land and gets a benefit for his labors. (his research and expertise are treated as property).
d. Currently courts create this rather artificial distinction by utilizing the assumption of risk defense.
e. Restatement §153: When Mistake of One Party Makes a Contract Voidable
i. Where a mistake of one party at the time a contract was made as to the basic assumption on which he made the contract has a material effect on the agreed exchange of performances that is adverse to him, the contract is voidable by him if he does not bear the risk of the mistake under the rule stated in §154, and
(a) the effect of the mistake is such that enforcement of the contract would be unconscionable, or
(b) the other party had reason to know of the mistake or his fault caused the mistake.
f. Restatement §154: When a Party Bears the Risk of a Mistake: A party bears the risk of a mistake when
i. the risk is allocated to him by agreement of the parties, or
ii. he is aware, at the time the contract is made, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient, or
iii. the risk is allocated to him by the court on the ground that it is reasonable in the circumstances to do so.
B. Impossibility and Frustration
1. Impossibility
a. Taylor v. Caldwell (1863): performer rented Surrey Gardens for four days, spent money on advertising, only to find the gardens have burned down. Court held that the contract could not be fulfilled due to impossibility and thus no liability was tied to defendant.
b. Young v. City of Chicopee (1904): P was hired to build bridge for city. Purchased hardware and left at site of bridge at D’s insistence to hasten work. Soon after work started bridge burned down and destroyed P’s supplies. Court held that the contract was discharged as no bridge remained and thus performance was impossible. No liability to D.
c. Karl Wendt v. International Harvester (): P entered contract with D to become a distributor of his products. D negotiated to sell out to a competitor, who did not take on all of the distributors. D claimed it was impossible for them to honor the agreement with P because the recession was putting them out of business. Court held that the mere lack of profit is not enough to satisfy a defense of impossibility. The unforeseen circumstance did not frustrate the primary purpose of the contract.
2. Impracticability/Frustration of Purpose:

a. Krell v. Henry (1904): rental of room for coronation parade that was delayed. Court held that contract was void as the purpose of the rental was to watch the parade. As the parade would not occur, the contract essentially was void.

b. Supported by Restatement §265, as the doctrine of “supervening frustration”.

c. Transatlantic Financing Corporation v. United States (1977): blockage of Suez canal  due to war in Egypt caused a 3000 mile delay in transit for ship of P carrying grain to Iran on contract for US. P claimed impossibility by virtue of closing of the canal and wanted payment for the additional time and miles required.

i. Court stated that impossibility required:

(a) Unexpected occurrence

(b) Failure to have allocated risk of occurrence by agreement or custom

(c) “Commercial impracticability” with respect to performance of P’s obligations.

ii. Here, the court held that there was no failure to allocate risk and that the transit, while less profitable, was still profitable to the shipper. Thus no impossibility and no damages.
3. Void for Public Policy:

a. Valley Medical Specialists v. Farber (1999): D, a doctor, used to work for VMS. D is a specialist whose treatments patients need to receive once every six months. D signed an employment agreement with a restrictive covenant that limited where he could practice should he leave. He left, and P sought to enforce agreement. Court held that the restrictive covenant is void on public policy despite the fact that P has a legitimate interest in guarding its customer base, as there existed a special relationship between doctors and patients and due to the extremely broad nature, length and scope of the covenant.
b. Borelli v. Brusseau (1993): Husband had stroke and agreed to leave wife certain property if she would care for him at home. She did her part, but he left everything to daughter. Court held that the contract was unenforceable for lack of consideration (she had fiduciary duty to him anyway) and because it violated public policy (such agreements are antithetical to marriage as legislature has defined it).
c. Baby M (): Parties contracted for a surrogate mother to carry to term a baby for another couple. Court looked past the form of the contract and held that it was void as being too close to violating state adoption law. 
V. REMEDIES:
A. Expectation Damages:

1. Standard Formula:

a. Damage recover is equal to loss by reason of other party’s default plus expenses incurred in fulfilling own obligations.
b. UCC 2-712: buyer may cover failure of seller by purchasing goods at market price, and seller will be responsible for price difference if such purchase is made reasonably promptly and in good faith.

c. UCC 2-706: seller may sell goods to an alternate purchase if buyer breaches and buyer is responsible for price difference.
d. Restatement §347: Measure of Damages in General
i. Subject to the limitations stated in 350-53, the injured party has a right to damages based on his expectation interest as measured by
(a) the loss in the value to him of the other party’s performance caused by its failure or deficiency, plus
(b) any other loss, including incidental or consequential loss, caused by the breach, less
(c) any cost or other loss that he has avoided by not having to perform.
2. General Case Law:
a. Kemp v. Gannett (): P contractor agreed to list house with D (realtor) on condition that if house did not sell in 90 days, D would buy it. D breached. P sold the house a year later. Court held that P was entitled to difference between contract price and the market value on date of breach. P should be in same position he would have been w/o breach. P also recovered for taxes and utilities caused by delay of sale (reliance).
b. Handicapped Children’s Education Board v. Lukaszewski (1983):  D, a teacher, breached her contract with Board. D was forced to find a replacement. The only choice was a more qualified candidate whom they had to pay more. Court held that Board is able to recover the difference in price of the contracts because P breached--her breach forced them to hire whoever was available.
3. Specific Performance

a. Restatement §359: Effect of Adequacy of Damages
i. Specific performance or an injunction will not be ordered if damages would be 
      
adequate to protect the expectation interest of the injured party.
ii. The adequacy of the damage remedy for failure to render one part of the 
      
 
  performance due does not preclude specific performance or injunction as to the contract as a whole. Specific performance or an injunction will not be refused merely because there is a remedy for breach other than damages, but such a remedy may be considered in exercising discretion under the rule stated in §357.
b. Restatement §364: Effect of Unfairness
i. Specific performance or an injunction will be refused if such relief would be unfair because
(a) the contract was induced by mistake or by unfair practices,
(b) the relief would cause unreasonable hardship or loss to the party in breach or to third persons, or
(c) the exchange is grossly inadequate or the terms of the contract are otherwise unfair.
ii. Specific performance or an injunction will be granted, in spite of a term of the agreement, if denial of such relief would be unfair because it would cause unreasonable hardship or loss to the party seeking relief or to third persons.
c. Restatement §367: Contracts for Personal Service or Supervision
i. A promise to render personal service will not be specifically enforced.
ii. A promise to render personal service exclusively for one employer will not be enforced by an injunction against serving another if its probable result will be to compel a performance involving personal relations the enforced continuance of which is undesirable or will be to leave the employee without other reasonable means of making a living.
d. Relatively rare, though occurs in real estate and may be more common under Restatements and UCC.

e. Typically money damages are preferred (efficiency argument)

f. Walgreen Co. v. Sara Creek Properties Co. (1992): D breached contract to not place another pharmacy in shopping center for 10 years. Admitted breach, but held that should only pay damages based on loss of profits. Court granted an injunction barring rental to the new pharmacy.
g. City Stores v. Ammerman (1967): D’s promised to offer Ps a lease as a major tenant if P supported their zoning bid to get the shopping center approved. D’s never negotiated specifics and claimed there was no contract. Court held there was, and that it would be impossible to determine expectation damages to P. Because of the unique nature of the contract, the only feasible remedy was specific performance. Considers limitations to specific performance including fairness, hardship and difficulty in enforcement.
h. ABC v. Wolf (1981): D violated his employment contract with P by making an agreement with other TV stations. P tried to enjoin him from going on the air. Court says that despite D’s services being unique specific performance will not be granted as his contract with P is over and no covenant to not compete was signed.
4. UCC §2-708: Seller’s Damages for Non-acceptance or Repudiation
a. Subject to subsection (b) and to the provisions of this Article with respect to proof of market price (§2-723):
i. the measure of damages for non-acceptance by the buyer is the difference between the contract price and the market price at the time and place for tender together with any incidental or consequential damages provided in this Article (§2-710), but less expenses saved in consequences of the buyer’s breach; and
ii. the measure of damages for repudiation by the buyer is the difference between the contract price and the market price at the place for tender at he expiration of a commercially reasonable time after the seller learned of the repudiation, but no later than the time stated in paragraph (a), together with any incidental or consequential damages provided in this Article (§2-710), or less expenses saved in consequence of the buyer’s breach.
iii. If the measure of damages provided in subsection (i) or in §2-706 is inadequate to put the seller is as good a position as performance would have done then the measure of damages is the profit (including reasonable overhead) which the seller would have made from full performance by the buyer, together with any incidental or consequential damages provided in this Article (§2-710). 
5. Limitations:

a. Avoidability and Mitigation:
i. Restatement §350: Avoidability as a Limitation on Damages
(a) Except as stated in Subsection (b), damages are not recoverable for loss that the injured party could have avoided without undue risk, burden or humiliation.
(b) The injured party is not precluded from recovery by the rule stated in Subsection (a) to the extent that he has made reasonable but unsuccessful efforts to avoid loss.
ii. Restatement §353: Loss Due to Emotional Disturbance
(a) Recovery for emotional disturbance will be excluded unless the breach also caused bodily harm or the contract or the breach is of such a kind that serious emotional disturbance was a particularly likely result.
iii. Restatement §355: Punitive Damages
(a) Punitive damages are not recoverable for a breach of contract unless the conduct constituting the breach is also a tort for which punitive damages are recoverable.
iv. Non-breaching party is expected to terminate own performance to limit reliance damages and to mitigate loss of profit so as to decrease expectation damages.

v. Case Law:

(a) Rockingham County v. Lunten Bridge Co. (1929): D failed to stop construction on bridge after receiving a termination request from the county’s new (questionably legal) board. Continued construction and sued for expectation damages. Court held that should have suspended performance at time of notice and allowed only payment for work completed until time of notice.

(b) Boehm v. ABC (1991): P was fired by ABC radio and immediately offered a new job for same rate of compensation but at a lower level. P refused to take job and sued ABC for breach. ABC claimed he had duty to mitigate by taking the new job. Court held that only to be true if the jobs were "substantially the same," which is an issue of fact, the burden of proof of which lies with the employer.
(c) Parker v. Twentieth Century Fox Film Corp. (1970): D failed to make musical for which they had contracted Shirley MacLaine for $750,000. Offered instead a role in a western. Court held that, while MacLaine had duty to mitigate, she did not have to accept inferior employment simply to mitigate.

(1) Normally, expected to attempt to get or accept position to mitigate damages, but such position need not be inferior to the one lost.

(d) Groves v. John Wonder Co. (1939): D leased property from P for a flat fee with contractual promise to re-grade land at end of lease. Returned land in un-graded condition. Difference in value was $12,000. Cost to complete was $60,000. Argued that substantial performance doctrine should allow him to simply pay diminution in value. Court held that a willful or deliberate breach is not subject to substantial performance. Responsibility is to fulfill contract.
(e) American Standard v. Schechtman (1981): P employed D to clear property, including grading. D breached. P sued for cost-to-complete ($110,000), D argued for diminution in value ($3000). Court held that diminution is only applicable where contract was substantially completed, the breach was unintentional, the consequences of breach are trivial, and the cost to complete is grossly out of proportion. Here court awarded cost-to-complete.
(f) But See Peevyhouse v. Garland Coal & Mining Company (): D agreed to restore P's land after to original condition on completion of mining. D breached. P sued for cost to complete repairs ($30,000), but court only awarded diminution in value ($300). 
b. Lost-Volume Seller Exception:

i. UCC 2-708(2): if the standard damage measure does not put injured party in as good a position as performance due to lost sales, then the damages shall be equal to the lost profit on the transaction.

ii. Neri v. Retail Marine Corp. (1972): P ordered a boat from D. Placed deposit then cancelled order after D had already submitted order to factory. P wished to retrieve deposit as boat sold to different buyer for same price later. Court held that under the Lost-Volume exception D was entitled to damages in the amount of lost profit.
iii. Usually applies equally to service contracts.
iv. Does not however apply to employment or personal service contracts.

c. Foreseeability:
i. Restatement §351: Unforeseeability and Related Limitations on Damages
(a) Damages are not recoverable for loss that the party in breach did not have reason to foresee as a probable result of the breach when the contract was made.
(b) Loss may be foreseeable as a probable result of a breach because it follows from the breach:
(1) in the ordinary course of events, or
(2) as a result of special circumstances, beyond the ordinary course of events, that the party in breach had reason to know.
(c) A court may limit damages for foreseeable loss by excluding recovery for loss of profits, by allowing recovery only for loss incurred in reliance, or otherwise if it concludes that in the circumstances justice so requires in order to avoid disproportionate compensation.
ii. Hadley v. Baxendale (1854): damages for delayed shipment of mill shaft were limited to foreseeable costs by D rather than the five days of lost profit from the mill being shut down. 

(a) Damages not recoverable for loss that was not reasonable foreseeable. (must make special circumstances know in advance to recover.) – implicit duty to pre-mitigate (prevent extensive harm through preparation or communication)

iii. Florafax International, Inc. v. GTE Market Resources, Inc. (1997): P hired D to help handle increased orders. D started losing money and breached. P lost its contract with 1-800-FLOWERS as a result. Court awards lost profits and cost to set up internal system because the loss was in contemplation of parties at time of the contract, it flows directly from the breach, and the loss was capable of reasonably accurate measurement.
d. Certainty:

i. Damages for breach are only recoverable to the extent that they are reasonably certain.

ii. Reasonable doubts likely resolved against party in breach.

iii. Fera v. Village Plaza, Inc. (1976): lawsuit arose out of a breach of rental contract for mall space. P alleged loss of profits for 10 year duration of rental. Granted $200,000 by jury. Upheld. Certainty and mathematical precision not necessary. Simply must be reasonable.

B. Reliance and Restitution:

1. Reliance Damages:
a. Covers expenditures made in reliance upon a contract and recovers “detriments” to be put back in position before breach occurred.
b. Restatement §349: Damages Based on Reliance Interest
i. As an alternative to the measure of damages stated in §347, the injured party has a right to damages based on his reliance interest, including expenditures made in preparation for performance or in performance, less any loss that the party in breach can prove with reasonable certainty the injured party would have suffered had the contract been performed.
c. Sullivan v. O’Connor (1973): case was against physician under medical malpractice on breach of contract for failing to improve P’s nose after three separate surgeries, pain and suffering, and in fact causing significant worsening of the appearance of the nose. Malpractice suit thrown out due to lack of negligence, but contract claim upheld on grounds that physician contracted to improve patient’s appearance but failed. Damages awarded in reliance for outlay plus decreased appearance due to worsening of nose plus pain and suffering. No expectation damages awarded as such could not be shown.
d. Wartzman v. Hightower Productions, Ltd. (1983): Hightower hired P to help them sell stock in a company eager to set "world flagpole sitting" record. P law firm screwed up the legal requirements, and Hightower was out a great deal of money. Court held that where anticipated profits are too speculative to be determined, P can recover for reliance damages.
e. Wasler v. Toyota Motor Sales, USA, Inc. (1994): P approached D with offer to open a dealership. D led P to believe there was a deal, relying on which the P bought land. P was only able to recover difference in what he paid and what land was worth. Court held that damages in promissory estoppel actions can be limited as justice requires. 
2. Restitution Damages:

a. Claim based solely on unjust enrichment to the breaching party. (price paid for item never received) 
b. Restatement §373: Restitution When Other Party Is In Breach
i. Subject to the rule stated in Subsection (ii), on a breach by non-performance that gives rise to a claim for damages for total breach or on repudiation, the injured party is entitled to restitution for any benefit that he has conferred on the other party by way of part performance or reliance.
ii. The injured party has no right to restitution if he has performed all of his duties under the contract and no performance by the other party remains due other than payment of a definite sum of money for that performance.
c. Ventura v. Titan Sports, Inc. (1995): Jesse Ventura sued for video tape royalties. Court held that he waived rights to royalties as a wrestler; not as a commentator. Also, a second contract that waived all rights to royalties was unenforceable because it was entered by fraud. Restitution is only proper theory for recovery.
d. Breaching Plaintiff:

i. A party’s right to restitution may survive his own performance deficiency.

ii. Britton v. Turner (1834): laborer agreed to work for one year for payment of $120 payable at the end of the year. Quit after 9½ months and sued when employer refused to pay prorated salary. Court granted remedy under theory of restitution in amount of 9½ months of salary as laborers worked enriched the D. D of course could sue for breach and any expectation damages he amy have suffered.

(a) Suit was in quantum meruit and thus jury could have assigned damages less than full salary as only requirement is that they be reasonable.

(b) Quantum meruit: latin for "as much as he deserved," the actual value of services performed. Quantum meruit determines the amount to be paid for services when no contract exists or when there is doubt as to the amount due for the work performed but done under circumstances when payment could be expected.
iii. Restatement §374: Restitution in Favor of Party in Breach
(a) Subject to the rule stated in Subsection (b), if a party justifiably refuses to perform on the ground that his remaining duties of performance have been discharged by the other party’s breach, the party in breach is entitled to restitution for any benefit that he has conferred by way of part performance or reliance in excess of the loss that he has caused by his own breach.
(b) To the extent that, under the manifested assent of the parties, a party’s performances is to be retained in the case of the breach, that party is not entitled to restitution if the value of the performance as liquidated damages is reasonable in the light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss.
e. Losing Contracts:

i. Question of how to handle restitution damages when the non-breaching party already was losing money on the contract and, at time of breach had already expended more in costs than the contract was worth.

(a) US ex rel. Coastal Steel Erectors, Inc. v. Algernon Blair, Inc. (1973): D entered into contract with US to build a naval hospital and hired P to do some steel work. P rented a crane and began work. D refused to pay for crane rental and P stopped performance. Ct holds that P may recover in quantum meruit even if they would have lost money had they completed the full contract.
(b) Kehoe v. Rutherford (1893): P completes 60% of work at $3000 cost, but contract only worth $2700. City breaches with $2000 more left for P to complete and a contemplated loss of $2300 on his part. 
(c) Option #1: Restatement §373 supports recovery by builder of full value of his work under restitution theory at time of breach (prevent unjust enrichment) and thus $3000, $300 more than the contract was worth. 

(1) May be limited to not exceed value of contract itself: “constrained restitution.”
(2) Encourages breach at earliest possible date.
(d) Option #2:  Contract Damages

(1) Under Restatement §349, injured party may recover reliance damages less any loss that party would have suffered. 

(2) $3000 minus expected loss of $2300.

(3) Builder is encouraged to make a more careful estimate.

(e) Option #3: Loss Sharing

(1) Allows recovery of portion of original contract price commensurate to percentage of work accomplished, i.e.: 60%

(2) Results in split of the loss between P and D.

(3) Only use in Kehoe case. 

C. Liquidated Damages:

1. Restatement §356(1): damages may be pre-determined by contract so long as those damages do not exceed a figure that is reasonable in light of the loss caused by the breach and difficulty in proving such loss.

2. Excessive damages become a penalty and are barred under contract law.

3. Lake River Corp. v. Carborundum Co. (1985): three-year contract for distribution of abrasive powder produced by D with guaranteed minimum sale of 22,500 tons. Liquidated damages in amount of sale price of unsold product to be paid by Carborundum. Held to be excessive as did not take into account the costs Lake River would incur while processing the powder for sale. 
4. Colonial at Lynnfield v. Sloan (): P was trying to sell a 49% interest in its business to alleviate financial woes. They contracted to sell to D. Contract included a liquidated damages clause for $200,000. Sale fell through, but P was able to sell to third party for $300,000 more than agreement with D. Court held that they should look retrospectively at liquidated damages and that here they are unenforceable because P actually made money when price difference is compared to what it cost them in interest.
VI. THIRD PARTY BENEFICIARIES:
A. Creditor beneficiaries have 3rd party standing: see Lawrence v. Fox (1859): Fox borrowed $300 from Holly. Holly owed $300 to Lawrence. Fox promised Holly that he will pay $300 to Lawrence thus settling both debts. Fox refused to pay Lawrence claiming they had no contract. Court held that Lawrence had right to claim as an intended 3rd party recipient.

B. Donee beneficiaries have 3rd party standing: see Seaver v. Ransom (1918): Aunt wishes to leave her property to niece, but husband asks her on her deathbed to give it to him then to charity. Wife agrees on husband’s solemn oath to give equivalent amount to niece on his death in his own will. Both die. Husband does not leave will. Court establishes 3rd party right for donee to enforce oral contract between wife and husband. 

C. Further expanded to include any intended 3rd party beneficiary

1. Restatement §302 defines an intended beneficiary as anyone intended by the promisee to be benefited by promisor’s performance. As opposed to incidental beneficiary.

2. Restatement §304 creates an enforceable duty on promissor to intended beneficiary.

D. Septembertide v. Stein & Day (1989):  Author sold rights to book to publishing firm in return for a cash advanced and 2/3 royalties on sale of his paperbacks. Publishing firm then sold the paperback rights to another publisher. Later, to get security for a loan, it assigned all its contracts to a 3rd company. The 3rd company was unaware of author’s 2/3 interest in paperback sale and sued for full amount of contract from 2nd publishing firm. Author, not part of any of the contracts, sued an obtained third party standing to recover his proper royalties.
E. Promisor can assert any defenses against a 3rd party beneficiary that he could assert against the promisee.
F. Post-contract modification: 3rd parties benefit may be revoked by original contractors by changing their agreement. However, a 3rd party beneficiary who is aware of the agreement and in reliance on the agreement substantially changes his position, modification or discharge without his consent may be precluded.
G. Vogan v. Hayes Appraisal (): D (Hayes) was hired by bank to monitor progress of new home construction before bank would distribute funds to builder. D did a bad job and funds were mismanaged. P (Vogan) was the buyer of home who contracted only with the bank. Despite lack of privity, Court gave P standing as contract between Bank and Hayes was intended to benefit P. 

H. Zigas v. Superior Court (): Plaintiffs were tenants at an apartment building financed with a loan from the government. D was the landlord who had not followed rent control stipulations of the act under which he got the loan. Court held that tenants were clearly the class Congress wanted to protect in this law, as they are the ones harmed by the Breach and thus are direct beneficiaries and have 3rd party standing.

I. Herzog v. Irace (): P sued a former patient's law firm because they failed to pay him after patient assigned to P his rights to a settlement. D claimed that the patient had told them later not to release the funds. Court held that the assignment was clear, and that law firm was not precluded by a fiduciary duty to withhold funds once they had been validly assigned.

J. But see Sally Beauty v. Nexxus Products (): Nexxus cancelled its distribution agreement with Sally Beauty when Sally Beauty was acquired by a competitor. Court held that you cannot delegate a distribution agreement to a competitor in the marketplace without manufacturer’s consent.
VII. OTHER TOPICS:

A. Sweepstakes:

1. Barnes v. McDonalds (): P received a miss cut monopoly prize sticker at McDonald’s. Official rules said everything thing was subject to D's review, and that mistakes would make stickers void. Court held that full rules do not need to be on each game piece as long as easily available, promotion was a unilateral contract which P could not complete and thus did not accept.
2. Giunto v. Coca-Cola (): P had opportunity to take a shot at a very small hockey goal. Official rules were conflicting (one said puck must go into and through, another said completely through). P's shot went partially in. Contest judge said it was no good. Court held that P agreed to be bound by judge's determination.
3. Johnson v. BP (): D ran a promotion that offered a new BMW to anyone who had matching license plate numbers. P found the number, went and found the guy with that license plate, and bought the car from him w/o disclosing his reasons. D refused to honor the prize, claiming P got the car illegitimately. Court held that official rules were not violated, and that D was acting in bad faith.
B. ConTorts:
1. Implied warranty of habitability in new homes:
a. Cacei v. Di Canio Construction Corp (1988): D built house for P on decomposing tress. House had all sorts of problems. Contract said warranties on house were limited to repair by D. Court held that the implied warranty of habitability existed as builder is party best suited to deal with potential problems. 
b. McDonald v. Mianecki ():  D built house for P, and P noticed that something was wrong with water (it was brown). Problems continued after P moved in. Court held that, as builders and buyers are not on equal footing, an implied warranty is necessary. 
2. Blood Products:
a. Doe v. Travenol Labs (): P, a hemophiliac, got AIDS from a blood transfusion. He sued for breach of implied warranty. Court held that statute calls blood a service and not a product, thus not covered by implied warranty. If courts were to go around blood shield laws, it could put blood companies out of business, and thus prevent people from getting blood they need.
3. UCC 2-314: Implied Warranty: Merchantability; Usage of Trade
a. McCabe v. Liggett Drug (): P's friend bought her the D's coffeemaker from a drug store. It worked well a few times, and then exploded. Court held that this thing violated the implied warranty of merchantability.
4. See UCC 2‑315: Implied Warranty:  Fitness for Particular Purpose
a. Denny v. Ford Motor Company (): P was badly injured when her Ford Bronco rolled over. She claimed that there was a design flaw. Ford countered that it was not designed for street use (off-road). P countered with marketing materials showing it being used in everyday situations. Court held that the product was not defective, but rather failed the implied warranty of suitability for the particular purpose represented by Ford.
5. Requirement for privity/physical injury for pure economic loss
a. Casa Clara Condo v. Toppino (): Ps bought their homes and foundations started crumbling because faulty concrete was used. Attempted to sue manufacturer of concrete. Court dismissed for lack of privity--concrete was purchased by people other than the condo owners, and they can't bring a torts claim because no one has been injured yet (pure economic loss rule). To recover pure economic loss they would need to use contract law.
6. UCC 2‑316: Exclusion or Modification of Warranties
a. Hulsey v. Elsinore Parachute Center (): P signed release forms before going on a parachute jump. He was unable to control it, and had a bad landing (but only broke wrist). Court held that D's contractual release of liability was valid because it conformed to public policy, its meaning was clear, it was conspicuous, there was meaningful consent and comprehension, and it was conscionable. Sky diving, while dangerous, is not ultra-hazardous.
7. Tortious Interference with a Contract:
a. Texaco v. Pennzoil (1987): Texaco was in negotiations to buy Getty. They signed a memorandum of agreement and released info to press. Meanwhile, Getty continued to solicit offers. Pennzoil got involved, strategically targeted various shareholders, and were able to buy Getty, agreeing to indemnify them against Texaco. Court ruled that this tortious interference with a contract did not require malice but simply knowledge of contract. Court awarded $10 billion.
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