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I. Introduction: Concepts and Methods of Argument

A. Definition of Contract

1.
Definition (from Restatement (Second) of Contracts § 1)

A contract is a promise or a set of promises for the breach of which the law gives a remedy, or the performance of which the law in some way recognizes as a duty.
B. Deference & Standards of Review

1.
Deference – Willingness to accept a decision of one legal decision-maker by another legal decision-maker

2.
Types of Deference
a. Courts to Legislature

(1)
Courts will often defer to legislature in their interpretation of a law; however, courts can do a lot to interpret legislation in order to shape it

(2)
Supreme Court is final arbiter of Constitutional meaning

b. Legislature to Courts
(1)
Legislature recognizes decisions from courts

(2)
Can show deference by not acting

c. Appellate Court to Trial Court

(1)
On questions of fact; more so for jury than bench trial

(2)
Standard of Review: reasonable jury or clearly erroneous

d. Trial Court to Appellate Court

(1)
On questions of law

(2)
Standard of review: non-deferential or de novo

3.
Issues of Institutional Competence- 

Must determine if institution is qualified and/ or authorized to issue the policy or rule of law at issue;

Pay attention to separation of powers issues and federalism
C. Rule vs. Rationales

1.
cessante ratione legis cessat ipsalex: If the reason for the law ceases, then the law itself ceases.  Rules should be applied only when it serves the rationale.

2.
“The letter kills, but the spirit of the law gives life” Supreme Court's late 19th c. decision to construe a law by its intent, rather than its content
D. Inference to the Best Legal Explanation

Facts

If Θ were the legal explanation, then Θ would explain the facts 

[Confirm or disconfirm] no other legal explanation better explains these facts

Θ is the best legal explanation.
E. Argument by Analogy (and Disanalogy), SEE HO 3 P5

1.
Target premise: y

2.
Source premise: x

3.
Shared (or unshared) characteristic: F

4.
Inferred characteristic: H

5. Analogy Warranting Rule: e.g.- Any F is (or cannot be) also H

6.
Analogy Warranting Rationale: Some good for society, etc.

F. Three Overlapping, Overarching Themes

1.
Autonomy” v. “Heteronomy” – whose judgment of preference, policy, or principle is to be given effect (parties, trial court, appellate court, legislature, administrative agency)?

2.
Fact of Unequal Capacities
3.
Allocation of Risk
G. Classical vs. Romantic Approaches to Three Themes

1.
Classical Approach

a.
“laissez faire”

b.
anti-paternalistic

c.
parties as autonomous and self-insurers and self-protectors

d.
obligation as a matter of “objectively” provable deliberate clear bargained for promises

e. closer adherence to stare decisis

f. Judicial role is as a neutral referee

h.
Rule Interpretation
(1)
Rules seem to have very high levels of “formal efficacy”

(2)
Tend to prefer formalistic interpretation of rules

(3)
Generally favor rules over standards

(4)
In application, tend to go for answers that follow literally from rules
2.
Romantic Approach

a.
paternalistic

b.
parties as “heteronomous” guardians with (enforced) fiduciary duties toward one another

c.
obligation as a matter of benefit conferred (“quasi-contract”) or reliance foreseeably induced – including reliance on bargained for exchanges (thus “contract” special case of tort – “contort” idea, contracts as civil liability for promissory behavior

d.
every man “his brother’s keeper”

e.
Judges willing to change power imbalances, social engineering, paternalistic

f.
Judicial Role: judge as roving arbiter of fairness and “field-leveling” commissioner

g.
Rule Interpretation

(1)
Romantic rules seem to have very low levels of “formal efficacy”

(2)
Generally, romantics favor standards over rules

(3)
In application, romantics tend to be more variable

H. Fuller’s Three Bases for Contractual Liability, P 25
1.
Private Autonomy- b/c he contracted to bear such liability

2.
Reliance- where breach of promise( injury

3.
Unjust Enrichment- pty end up w/ property or services they are not entitled to

I. Functions of Legal Formality- Consideration & Form, 1941, Fuller

1.
Evidentiary- Provides evidence of the existence and purport of the contract, in case of controversy
2.
Cautionary- Acts as a check against inconsiderate action; seal no longer in use
3.
Channeling- Serves to mark or signalize the enforceable promise; furnishes a simple and external test of enforceability

J. Formal vs. Non-formal Interpretation

1.
Reasons for high formal efficacy: rule of law values of predictability, notice, constraint on government.

2.
Reasons for low formal efficacy: values of flexible decision making, doing justice in the individual case.

3.
McIntosh- court’s romantic rationale for non-formal interpretation. Looks to the background rationale rather than formally interpreting statute.

4.
Mills v. Wyman, promissory restitution.  Opening paragraph is paradigmatic statement of classical approach.  Saying judges need to interpret rules like consideration formally. Maryland National Bank case from promisee reliance, statement about judicial fiat – this is a court of law, not a court of equity.  
II. Monge Trilogy: Structure of Legal Arguments

A. At-will Employment: Wood’s Rule
1.
Rule:


a.
If there’s a hiring for an indefinite period of time, then that hiring is “presumed to be at will and terminable at any time by either party.”
B. Wrongful Discharge: Monge v. Beebe Rubber Company (N.H. 1974, Supp) ( Romantic

1.
Facts-


a.
П fired after harassed by foreman and refused to go out with him.

2.
Holding-

a. Overturned Wood's rule (employment at will) ( if there's a hiring for an indefinite period of time, then it's not necessarily terminable at any time

b. Adopts wrongful discharge law
3.
Rule-


a. If (P or M or N) then (Q and R)
Disjointly Sufficient Conditions
*If there is a termination by the employer of a contract of employment at will which is motivated by (P) bad faith or (M) malice or (N) based on retaliation, then {[Q] it “is not in the best interest of the economic system or the public good” and [R] constitutes breach of employment contract.
Rationale-

a. Such firings are not in the best interest of the economic system or the public good.  

b. Claims to be balancing employer v. employee v. public
Notes:

a. Dissent: Grimes disagrees about facts and that there is ample reason to lay down broad new rule

b. Brewer: prongs of rule are too vague; allocates too much risk to employer; questions institutional competence of ct to make judgment about how best to balance socio-eco interest of public, employer and employee

c. Meta stare decisis argument: makes argument by analogy that as feudal laws that overly favored landlords were overruled, so should at-will doctrine which overly favors employer

d. Romantic b/c both tries to re-balance power and re-allocate risk

C. Wrongful Discharge: Howard v. Dorr Woolen Company (N.H. 1980, SUPP) ( CLASSICAL

1.
Facts-

a.
Widow not entitled to compensation (pension) for husband being fired b/c of his age.
2.
Holding-

a.
Jumps public policy from right side of the rule to the left “if [(a+b+c) and d] then e]”
3.
Rule-

a. If {(P or M or N) and S} then R
Adds Necessary Condition.

* If there is a termination by the employer of a contract of employment at will which is motivated by {(P) bad faith or (M) malice or (N) based on retaliation} and [S] an employee is discharged because he performed an act that public policy would encourage, or refused to do that which public policy would condemn then [R] it constitutes breach of the employment contract.

b. Retaliation Rule: If S then N.  

(1)
If (S) an employee is discharged because he performed an act that public policy would encourage, or refused to do that which public policy would condemn, then (N) there is a termination by the employer of a contract of employment at will which is based on retaliation.

(2)
Means must have N for S.  B emphasizes because P and M (bad faith and malice) drop out as always have to have retaliation to satisfy public policy.  Cloutier brings them back.
D. Wrongful Discharge: Cloutier v. Great A & P Tea Co, Inc. (N.H. 1981, SUPP) ( ROMANTIC

1.
Facts-

a.
Π fired after robbery at store where he worked b/c did not drop money at safe.

2.
Holding-
a. Recognizes Howard's assertion that you need bad faith, retaliation or malice and acting with public policy or against what outrages public policy to constitute breach of contract

b. Concludes that there does not need to a statute and that a jury can determine
c. There is a relationship between retaliation and their idea of public policy as enunciated below. 
3.
Retaliation: Sub-Rule added-

a. If S then N.  

b. If (S) an employee is discharged because he performed an act that public policy would encourage, or refused to do that which public policy would condemn, then (N) there is a termination by the employer of a contract of employment at will which is based on retaliation.

4.
Rationale-

a.
Public policy of safe wk envmt is worth protecting.

4.
Notes:

a.
Bois' dissent
Talks about an unshared characteristic between Cloutier and Howard, and thus, they are not alike (disanalogy).  
Sees unshared characteristic as determinate
b.
Is more liberal because it is easier to satisfy jointly sufficient conditions
III. Duty to Read: Intention to be Bound & Objective Theory of Contract

A. Duty to Read: Rules and Rationales

1.
A duty to read is imposed on anyone entering into a contract
2.
It is measured by what the average reasonable person would have thought the terms meant (not idiosyncratic meaning assigned by the actual party)
B. Duty to Read: Ray v. William G. Eurice & Bros., Inc. (MD Ct App 1952, P 27) ( CLASSICAL

1.
Facts-

a.
Despite denials, Δ signed a document for explicit specs for a house for a certain price; Δ then claims he was unaware of provisions within the contract and asks to be excused; Δ says that he cannot make a profit building the house in question

2.
Holding-

a. Mistake, if any, was unilateral.  

b. Intent not important.  Test is objective – not what party thought it meant or intended, but what a reasonable person in the position of the parties would have thought it meant.

3.
Rule-

a. Absent fraud, duress or mutual mistake, one having the capacity to understand a written document who reads and signs it, or has it read to him, signs it, is bound by his signature in law

b. If (P and Q and R), then S
* If [P] there is no fraud and [Q] there is no duress and [R] there is no mutual mistake, then [S] anyone having a capacity to understand a written document who reads and signs it or, without reading it or having it read to him signs it, is bound by his signature in law.

4.
Rationale- (Holmes n 3, P 34)

a. Allowing avoidance for ignorance about content of K would enhance difficulty of enforcing any K.

b. K law is system of adversaries- each party has notice that other side will interpret his words or actions by their plain meaning( no reason not to enforce K

c. Brewer: interpret a contract by what a reasonable person thinks it would have meant rather than by subjective intent of the parties. Parties as autonomous self-protectors.

Notes:

a. P 33 Learned Hand’s quote: only meaning that matters is one law attaches even if “twenty bishops” prove that one of parties meant otherwise

b. Appellate ct seems to put some weight on credibility of witnesses

c. Ct holds Δ to higher stnd of self-protection b/c knowledge of business( some disparity in bargaining power; ** Probably not huge reason b/c classical

C. Duty to Read/ Fraud: Park 100 Investors Inc. v. Kartes (IN Ct App 1995, P 36) ( ROMANTIC

1.
Facts-

a. Kartes agreed to lease space from Park 100 for KVC; Representative of Δ (Scannell) showed up the night before KVC is to move in and says they have “lease papers” to sign; Kartes calls lawyer to make sure “lease papers” are OK; Papers turned out to be a personal guaranty; Kartes signs without actually reading it

2.
Holding-

b. Duty to read vitiated by misrepresentation of what documents are

While a person must use ordinary care and diligence to guard against fraud, the requirement of reasonable prudence in business transactions is not carried to the extent that the law will ignore an intentional fraud practiced on the unwary
If there is intentional fraud practiced on the unwary, then the contract is not enforceable.  To recover, one must prove intentional fraud on the unwary
3.
Rules-


a. Limit on Duty to Read v. 1- "[W]here one employs misrepresentation to induce a party's obligation under a contract, one cannot bind the party to the terms of the agreement."
b. If P then Q
Sufficient Condition for not binding to prima facie K

* IF [P] one party employs misrepresentation to induce another party's obligation under a contract, THEN [Q] that party cannot bind the other party to the terms of the agreement.
c. Limit on Duty to read v. 2- "[A] contract of guaranty cannot be enforced by the guarantee, where the guarantor has been induced to enter the contract by fraudulent misrepresentations or concealment on the part of the guarantee."
d. IF the guarantor (of a contract of guaranty) has been induced to enter the contract of guaranty by fraudulent misrepresentations or concealment on the part of the guarantee, THEN the contract of guaranty cannot be enforced by the guarantee.
e. Actual fraud- If (P and Q and R and S and T) then U


[P] (1) A material misrepresentation of past or existing fact by the party to be charged, which 
[Q] (2) was false, 
[R] (3) was made with knowledge or in reckless ignorance of the falsity, 
[S] (4) was relied upon by the complaining party, and 
[T] (5) proximately caused the complaining party injury.

4.
Rationale-


a. Romantic rationale—re-allocating risk to П that Δ will not read or fully know contents of papers

b. There is no meeting of the minds when there is fraud

5.
Notes

a. When does one have the “right to rely”? When one has exercised ordinary care and diligence, when the evidence shows…” P 39.1—Which is better given rationale and procedural posture?

b. Proximate cause prong drops out of ct’s analysis- was lack of reading cause of injury or misrepresentation?

D. Ray and Park 100 Compared; Notes

1.
Rules can be reconciled.

2.
Romantic ct in Park 100 more willing to see fraud.( Fact skepticism

3.
Example of rule stated vs. rule applied

IV. Doctrine of Consideration: Enforcing Exchange Transactions

A. Consideration: Rules and Rationales

1.
Rationale-

a. Consideration maintains a certain supervisory role for the courts over contracts
b. If rationale for CNS just a formality, could achieve by tightening up rules for offer and acceptance, e.g. requiring seal.

2.
Benefit/Detriment (old rule)

a.
There is consideration if there is a benefit to the promisor and/or detriment to the promisee

3.
Bargain Theory (modern)

a.
A negotiation resulting in the voluntary assumption of an obligation by one party upon condition of an act or forbearance by the other

b.
Restatement (2) §71

(1)
Must be bargained for

(2)
Performance or return promise is bargained for if sought by promisor in exchange for promise and given by promisee in exchange for that promise.

(3) Performance may be act (other than promise), forbearance or creation, destruction or modification of legal relation

4.
Set of Rules and Rationales

a.
There must be a bargain (Dougherty, Baehr)

b.
Equivalent value is not a necessary condition (Batsakis)

c.
Consideration cannot stem from previously rendered consideration – the promise cannot induce you to do something you've already done – it must be forward-looking (Plowman, Alaska Packers)

d.
Moral Consideration – court will not enforce something in absence of a statute or contract (Dougherty, Baehr)
f. §73- Performance of legal duty not CNS until differs substantially enough from legal req’t to be more than pretense of bargain

g. §79- expressly rejects benefit-detriment; mutuality of obligation or equivalence in values

B. Benefit-Detriment Test: Hamer v. Sidway (NY 1891, P 41) ( CLASSICAL

1.
Facts-
a. Uncle offers $5,000, if nephew refrains from alcohol, tobacco, etc. until 21; Uncle dies and executor of estate refuses to pay; Δ argues that contract lacked consideration b/c П did what was already in his best interest and did not benefit the uncle
2.
Holding-

a.
CNS was in the form of forebearing his legal right to drink, etc.

3.
Rule

a.
∆’s rule: if there is benefit to the promisor or detriment to the promisee, there is consideration. (Rejected by ct)

b.
Ct’s rule: A valuable consideration in the sense of the law may consist either in some right, interest, profit, or other benefit accruing to the one party, or some forbearance, detriment, loss or responsibility given, suffered, or undertaken by the other

c.
If (P or Q) and R, then CNS


* If [P] there is some right, interest, profit, or other benefit accruing to the promisor, or [Q] there is some forbearance, detriment, loss or responsibility given suffered, or undertaken by the other and [S] it was at the request of another,, then [CNS] there is consideration.

4.
Rationale-

a.
Benefit- detriment test on its own too subjective

b.
“at the request” moves closer to “bargained for” req’t of §71.1

C. Bargain Theory of Consideration: Dougherty v. Salt (NY 1919, P 54) ( ROMANTIC

1.
Facts-

a.
Aunt signs a note that promises $3,000 to her nephew 
b.
Father drafts promissory note that aunt signs
c.
Note says, “for value received”; Constitutes a “recital”

2.
Holding
a.
No CNS, there was no consideration and thus no binding contract

c. There must be something “bargained for” to constitute consideration

d. Giving of money in exchange for “being a good boy” insufficiently definite to be CNS.
3.
Rule

a. Nothing is consideration that is not regarded as such by both parties.   (Necessary Condition)

b. Recital of consideration or belief by one or both parties that there is CNS is insufficient.
c. Dougherty supplements definition of “At request of” by requiring that both parties understand that part of bargain

d. Restatement §33- Certainty- Even if manifestation of intention is intended to be understood, it cannot be accepted unless terms of K are reasonably certain.  Reasonably certain if providing basis for det existence of breach and calculating a remedy.

4.
Rationale-

a.
Gratuitous promises not enforceable b/c problems of proof, often emotionally involved( not deliberative manner, if given in gratuitous spirit might be revocable for ingratitude.  

b.
Makes determination of contractual obligations too subjective.

D. Functions of Bargain Thy: Baehr v. Penn-O-Tex Oil Corp. (MN 1960, P 47) ( CLASSICAL

1.
Facts-

a. Plaintiff leased pumping stations to Kemp; Kemp is indebted to Penn-O-Tex Oil Company, which takes control of pumping stations; Rent stops being paid to Plaintiff, so he threatens to sue Penn-O-Tex; Jury finds that defendant did, in fact, promise to pay the rent; Plaintiff says that his not initiating litigation quicker constitutes consideration

b. Ct must det if not instituting suit earlier can be CNS.
2.
Holding-

a.
Not here, there was no consideration because the rights forborne by the Π were not part of a bargained for exchange

b.
Delaying suit could count as consideration, but he does not specify this as his part of the bargain. It seems as though he was simply out of town and didn't bother to come back to file suit ( Unsubstantiated claim
3.
Rule-

a.
Consideration requires that contractual promise be made as part of bargain.  Again, pattern is give necessary condition, show it’s not there and then reject conclusion.

b.
Rule of Contract- Contract is a promise or set of promises for the breach of which the law gives a remedy or the performance of which the law recognizes as a duty.

c.
If P then (Q or R).
Q and R disjointly sufficient for P


* If (P) there is a contract, then (Q) there is a promise or a set of promises for the breach of which the law gives a remedy or (R) there is a promise or a set of promises the performance of which the law recognizes as a duty.

d.
Rule for Consideration- “A negotiation resulting in the voluntary assumption of an obligation by one party upon condition of an act or forbearance by the other.”
e.
If P then CNS 

If [P] there is a negotiation resulting in the voluntary assumption of an obligation by one party upon condition of an act or forbearance by the other, then [CNS] there is consideration
4.
Rationale-

a.
Baehr court conceives of consideration as ensuring contract not accidental, casual or gratuitous. No CNS as all ∆ did was defer taking immediate legal action, and only because convenient. 

b.
 P 49.1 Consider functions of formality; Judge says “Consideration insures promise enforced as contract not accidental, casual, or gratuitous….”

d.
Court also says that the whole body of contract law determines whether a promise is a contract.  Recognizes circularity of Contract Rule above.
E. Adequacy of Consideration: Batsakis v. Demotsis (TX Ct. App. 1949, P 59) ( CLASSICAL

1.
Facts-


a. Batsakis lent Demotsis 500,000 drachmae in exchange for note to pay back $2,000 (denominated in American dollars) after the war.  Demotsis says that contract lacks consideration because the original loan was only $25

2.
Holding-

a.
Δ got what he bargained for.  There was CNS and K valid.

3.
Rule-

a.
As long as some CNS. Cts will not inquire into adequacy of CNS.  K w/ any CNS is valid and enforceable.

b.
May be relevant to affirmative defenses of fraud, duress, unconscionability, etc.

4.
Rationale-

a.
Classical rationale- will not rewrite bargain to parties.  Idea of party autonomy.

b.
Shows slide of contracts toward helping free market economy – people are free to value something however they may (real value, presumed value, predicted future value) and the terms of the contract are still enforceable, even if the payment is disproportionate to consideration
F. Past Consideration/ Moral Consideration: Plowman v. Indian Refining Co. (E.D. Ill. 1937, P 64) ( CLASSICAL

1.
Facts-

a.
Older employees were given half their pay because plant needed to do layoffs.  Although they claimed that they were orally promised this payment until death, the payments were ended after a year

2.
Holding-

a.
No, there existed no consideration, since consideration cannot stem from services done before execution of the contract

3.
Rule-

a. “…past or executed consideration is a self-contradictory term.  Consideration is something given in exchange for a promise or in a reliance upon the promise.  Something which has been delivered before the promise is executed, and, therefore, made without reference to it, cannot properly be legal consideration.”

b. If P then Q
* If [P] there is something given in exchange for a promise or in a reliance upon the promise, then [Q] there is consideration.

c. If only R then no Q
* If only [R] something has been delivered before the promise is executed, then [Q] there is no consideration
d. Moral consideration is not actual, legal consideration.

4.
Rationales-

a.
(1) you cannot bargain for something that was in the past.  (2)  Because there is a moral responsibility does not mean that this responsibility is legally enforceable.  (3) There is a difference between a condition for a gift and consideration.

b.
Classical inclination to gives rule formal efficacy at pt of application.

c.
Judicial role: believes pension is humane but leaves to legislature b/c not domain of cts

5.
Notes-

a.
Williston heuristic for distinguishing condition of gratuitous promise from CNS: (p 69) Will happening of condition benefit promisor? If yes, may be CNS.  Tramp walking around corner of no benefit to promisor.

V. Doctrine of Promissory Estoppel

A. Promissory Estoppel: Rules and Rationales

1.
Promissory estoppel works by granting enforceability to a promise where there was no explicit consideration, but reliance on the promise that actually induces action
a.
If (Promise + Reasonably Foreseeable Acceptance + Injustice), then Contract
(1) If (P + RFA + I), then K
(2) General rule is modified through subsequent cases as sufficient/necessary conditions are added or subtracted
2.
§ 90 Promise Reasonably Inducing Action of Forbearance
(1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach may be limited as justice requires.

(2) A charitable subscription or a marriage settlement is binding under Subsection (1) without proof that the promise induced action or forbearance.
3.
Why is injustice prong in promissory estoppel?
a.
Came into our law from Great Britain (courts of equity)
b.
Equity courts used to decide questions of fairness that didn't fit within the narrow bounds of contract or tort law of the time
c.
If a judge speaks in a court of law, he should provide criteria from which future cases can base their decisions (which they usually do not regarding the justice prong)
4.
The Death of Contract, Grant Gilmore
a.
Thought that the classical idea of contract was dying out – fewer contracts predicated on the bargain theory
b.
He thought contract law was being swallowed by tort law (contort)
c.
Contracts would become that wing of tort law that deals with promissory conduct
5.
Promissory Estoppel's limits
a.
P.E. claims are rarely successful
b.
High water mark came in late 70s
6.
Pre-promise reliance?

Hoffman v. Red Owl Stores

a.
Man engages in years long negotiations and expensive preparation to become a Red Owl franchisee

b.
When it comes time for their offer, they try to force him into a financing situation that he either did not want or could not do

c.
Court awards him reliance costs, even though there was no promise
B. Familial Obligation- Before PE: Kirksey v. Kirksey (Ala. 1845, P 74) ( CLASSICAL

1.
Facts-

a.
Π promised a place to live and raise her kids if she came to live with brother of her late husband.  Two years later, brother-in-law boots her, and she sues for restitution

b.
Π argument – She completed the unilateral contract's action and thus the promise was accepted (She forewent living where she was)

* He benefited even through the Williston heuristic – does the act benefit him in any way; if it does, then it is not simply a condition

c.
Δ Argument – It was simply a gratuitous promise.  Her coming to live with him was simply a condition for getting that gratuity

2.
Holding-

a.
No, to be legally enforceable, an executory promise must be supported by sufficient, bargained-for CNS

3.
Rule-

a.
If P then Q 

If [P] the promise is a mere gratuity then [Q] there is no consideration.  
c. A condition to an executory promise does not provide sufficient CNS for enforcement.

4.
Rationale-

a.
Probably 19th C overemphasis on privacy of family affairs and pre-feminist mindset.

C. Familial Obligations Enforced via PE: Wright v. Newman (GA 1996, P 80)( ROMANTIC

1.
Facts-

a. Seeking to recover child support for her son and daughter, Kim Newman filed suit against Wright.  Wright responds that he is not the son's father and files counter suit.  

b. Trial ct found him responsible for both children, since he had himself listed on the child's birth certificate, lent them his surname and otherwise stopped them from making any other paternal relationship.  Wright neither fathered, nor adopted the son
2.
Holding-

a.
Cts finds all prongs of PE to be satisfied and orders child support payments.

3.
Rule
a.
Promisory Estoppel: If (P and Q and R and S), then (T and U)  Exactly §90


* If {(P) there is a promise and (Q) the promisor should reasonably expect the promise to induce action or forbearance on the part of the promisee or a third person and (R) the promise does induce such action or forbearance and (S) injustice can be avoided only by enforcement of the promise}, then {(T) there is a legally enforceable contract and (U) the remedy granted for breach may be limited as justice requires}.

b.
Right to Repudiate Invalid K: If (A and B) then C


* If {(A) a party enters into a contract that is invalid and unenforceable and (B) by reason of the covenants therein contained and promises made in connection with the same, wrongfully causes the opposite party to forego a valuable legal right to his detriment}, then [C] the promisor waives the right to repudiate the contract and becomes estopped from denying the opposite party any benefits that may accrue to him under the terms of the agreement.

4.
Rationale
a.
His promise to be their father (as evidenced by his signing the birth certificate and acting like it for 10 years) caused defendant to forgo a very important right –the right to establish the child's paternity for economic and emotional support

b.
Since his promise caused her this hardship, and injustice can only be avoided through enforcement, it is binding, and he is liable for it

5.
Notes
a.
Dissent: Says that injustice can only be avoided prong has not be satisfied; she could institute axn against natural father if he could be found, etc; no detrimental reliance b/c had not provided support for 7 yrs.

b.
Rule stated vs. Rule applied

(1)
Ct claims to apply §90

(2)
In reality seems to be changing injustice prong to “and there is an injustice”

c.
Ct gives little guidance for distinguishing injustice from sad situation

d.
Notions of justice: Injustice to promisee vs. net injustice

Does the court have a holistic or unilateral view of justice?

1. Unilateral – The only thing they see is the injustice to the promisee of not keeping the promise

2. Holistic – also will look at the injustice done to the promisor if the promise is enforced

No criteria for justice – perhaps we need some
D. Charitable Subscriptions and CNS based Enforcement: Allegheny College v. Nat’l Chatauqua County Bank (NY 1927, P 86( ROMANTIC

1.
Facts-

a.
Cardozo gives the opinion – greatest Common Law judge
b.
Woman gives gift of $5,000, effective 30 days after her death
c.
Reneges on gift before she dies; however, $1,000 is placed on account for the aforesaid pledge
d.
30 days after her death, the college brought suit against the executor of her estate
d. Trial court finds for defendant

2.
Holding-


a.
Ct finds charitable subscription on basis of bargained for exchange, i.e. CNS

b.
Cardozo views the contract as bilateral

(1)
She promises them money

(2)
They promise her that upon completion of gift, they will immortalize her family name in the endowment ( that she required them to do something in return for her pledge
3.
Rule-

a.
CNS for Charitable Subscriptions: If P and Q then CNS


* If (P) the promisor requires that the promisee do anything in exchange for the promise and (Q) the promisee acts w/in the spirit of the agreement, then (CNS) there is adequate CNS present when dealing with charitable contributions.

b.
Note: Seems to be giving license to concoct implied return promise.

4.
Rationale-

a. Cardozo struggling to protect charitable donations.

b. ** May actually discourage by leaving open to legal liability

5.
Cardozo also seems to have misread the contract-- It says that they can either add the money to the endowment, or make a memorial fund in her name

6.
Cardozo’s view of the relationship between P.E. and Consideration 

a.
Comes to many different conclusions as to how the two are related (form of, substitute for, equivalent)

b.
Why does he have it?

He wants to solidify P.E. as law in New York

Also knows that he does not have a very good case fitting the facts into the traditional framework of promise + consideration

Has solid facts for P.E., but the law is not established solidly

He is attempting to impress his social values on the law

Failure of Intellectual Due Process

a.
Long discussion of promissory estoppel that is apparently dicta

b.
Lots of sophistical arguments

d.
Utter implausibility of mechanism that Cardozo employs to transform gratuitous promise into bilateral contract

e. Cardozo grossly misreads the contract – forgets the conjunction “or” when saying what the dictates of the contract entail

Conception of Stare decisis: 

a.
**Note: 88.3 meta stare decisis argument “Decisions which have stood so long…. From historical accident of practice and procedure.”; Theory of when its OK to ignore precedent of consideration.

b.
Implies no good reason for CNS; Contra Baehr ct rationale of avoiding accidental Ks
E. Charitable Donations Enforced via PE: King v. Trustees of BU (Mass. 1995, P 93) ( CLASSICAL

a. 1.
Facts/Holding-

b. П as executrix of MLK, Jr. sued BU alleging that the estate П and not BU Δ held the title to MLK’s papers in BU library (King has written letter pledging papers to BU library). Finding for Δ: There was (donative intent) and jury found proof of a charitable promise and CNS or reliance.

c. Declines to adopt §90(2)

d. Standard of review: TC denied π’s motion for JNOV.  Court finds there was sufficient evidence to yield jury question on whether there was a promise and reliance (P and Q).

2.
Rule-

a.
To enforce a charitable subscription or a charitable pledge in Massachusetts, a party must establish that there was a promise to give some property to a charitable institution and that the promise was supported by consideration or reliance (notice sole sufficient condition rule)

b.
If (P and Q) then R.
If [P] a party establishes that there was a promise to give some property to a charitable institution and [Q] a party establishes that the promise was supported by consideration or reliance, then [EP] the charitable subscription is enforceable in Massachusetts.

3.
Rationale-

a.
Does not give explicit reason for not adopting §90(2); likely modus ponens rationale for stopping “romantic march” away from bargain thy

F. Charitable Donations not Enforceable via PE: MD Nat’l Bank v. UJA (SUPP)( CLASSICAL

1.
Facts/ Finding-


a. Polinger pledged $200,000 to UJA but ended up only giving $67,500 before his death.  П suing estate to get the rest.
b. There is no consideration and no basis for promissory estoppel because there was 
no consideration based on other people's pledges relying on his, 
no release or binding pledge was entered into by the UJA based on Polinger's pledge, 
the pledge prompted no forbearance of a definite and substantial nature, from which it should be held harmless, 
no reliance on pledge by UJA and 
does not appear that injustice will result if pledge not enforced
2.
Rule- §90(1); rejects §90(2)

3.
Rationale

a.
“But we are not persuaded that we should, by judicial fiat, adopt a policy of favoring charities at the expense of the law of contracts which has been long established in this state.”

b.
Classical idea of judicial role and putting parties on notice of what their obligations will be under contract law.

G. Enforcement of Pension via Reliance in Commercial Context: Katz v. Danny Dare, Inc. (MO Ct. App. 1980, P 102) ( ROMANTIC

1.
Facts-


a. Δ discussed retirement w/ П for 13 mos and eventually promise of a pension induces him to retire.  П says he retired on reliance of the pension promise.  П then goes on to work part-time for another co.  Also works a half day for Danny Dare.  Yrs later, Δ reduces pension by ½; says П will only receive 1/2 pension, unless works 5 half days at Danny Dare

b. Trial ct finds that injustice prong not satisfied b/c paid pension for years and received huge vacation bonus.  Also finds no detrimental reliance b/c didn’t give up anything he was legally entitled to, i.e. would have been fired if did not quit.
2.
Holding
a.
Appellate ct finds that there was both detrimental reliance (gave up full salary for lower pension( need not be legal right that they gave up) and injustice (too old to be able to get another job).

3.
Rule and Rule as Applied:
Three elements

(1) Promise

(2) Detrimental Reliance

i. Says that since he retired, he forewent $10,000/yr – difference between salary and pension

ii. However, Trial Court found, as a matter of fact, that Katz would have been fired

iii. If appellate court accepts this fact, how can they say that there is detrimental reliance? 

1. Appellate court only says that the fact he would have been fired is irrelevant – all that matters is that he voluntarily retired

2.
Implausible conception of voluntariness( necessary condition for voluntariness is that person could have done thing
(3) Injustice

i. What was the injustice?

ii. He gave up the opportunity to earn equivalent of what he was earning, and he cannot now go out and find a job that pays him comparably ( “Katz cannot now engage in a full-time job to return to the earnings which he gave up in reliance on the pension”

1. Implausible that he was going to make $23,000/yr for life

2. Danny Dare would not have kept paying Katz in perpetuity if he hadn't retired
4.
Rationale
a.
Romantic ct treats parties as heteronymous

b.
Trials to level power imbalance b/t employer and employee

5.
Notes
a.
Ct awards expectation damages—usually reserved for bargain-based enforcement per §344

b.
Better argument: (1) argue under Allegeheny College that he left after negotiation; gave implied promise not to make trouble for co in return for pension; (2) could also interp as a bilateral K, where partial payments made, Katz acted w/in spirit of promise, thus there was a return promise to do these partial payments; (3) unilateral K( bargained for exchange (13 mos. negotiation, unilateral K for act of retiring);


** Could also argue that was unilateral K, and that П completed his end when he completed act of retiring. 

c.
Detrimental reliance( reflected in “action or forbearance” element

d.
Second Restatement removed req’t that reliance be “definite and substantial”

H. Reasonable Reliance/promise to obtain insurance enforceable thru reliance: Shoemaker v. Commonwealth Bank  (PA 1997, P 108)( ROMANTIC

1.
Facts-

a. π’s ins lapsed, ∆ said it would procure ins if П didn’t and add cost to premiums. πs claim rep called and they instructed him to procure. ∆s claim they did, but didn’t make representation regarding duration.  Ins procured by bank lapsed and house, uninsured, burned down.  Trial court granted summary judgment

b. App ct deciding if reasonable jury could find each element of PE claim present.

2.
Holding-

a.
Court says a mortgager's promise to obtain insurance can trigger PE.  Adopts §90 as law.

3.
Rule- If (P and Q and R) then EP
a.
If (P) the promisor made a promise that he should have reasonably expected would induce action or forbearance on the part of the promisee; AND

(1) Commonwealth did actually make a promise, since it said it would obtain insurance if plaintiff did not, at which time the plaintiff instructed the bank to do so

b.
(Q) the promisee actually took action or refrained from taking action in reliance on the promise; AND

(1)
Defendant swore that she instructed Commonwealth to acquire insurance on her behalf—court concludes that this evidence, if believed, would be sufficient to allow a jury to find that the Shoemakers relied upon the promise

(2) Classical argument would be that it is not reasonable to rely when there is a written contract that says you will provide the insurance yourself

c.
(R) injustice can be avoided only by enforcing the promise

(1)
Court says that promisee must satisfy “the reasonableness of the promisee's reliance”

(2)
If reliance is reasonable, then injustice would be breaking the promise?

i. What is the rule that the court is presupposing?

*
The reasonableness of promisee's reliance is a factor of whether it constituted an injustice

*
The court must give us some sufficient condition for satisfying the prong

*
The court seems to presuppose that if there is reasonable reliance on the promise, then injustice can be avoided only by enforcement(Seems implausible)

d.
Then [EP] the promise is enforceable
4.
Rationale- Adopts a romantic rule- SEE rationales above.

VI. Principle of Restitution

A. Restitution: Rules and Rationales

1.
Contract Implied in Fact

a.
There is a bargain, but no specific promise

b.
Implied by the facts and actions of the parties

c.
Not written down

d.
Fully harmonious with traditional bargain theory
2.
Contract Implied in Law (Quasi Contract)
a.
One party confers a benefit to another party without a bargain but the party is nevertheless entitled to restitution for those services
b.
Legal fiction to avoid unjust enrichment; not really K at all—only related to K theory in that a benefit is conferred
c.
When A confers a benefit on B and A is aware of benefit being conferred and it is reasonable that A intended to pay, then A must pay
d.
Non-Promissory
(1)
Δ in Pelo had to pay not because he signed a contract, but because he received a benefit from the medical care
(2)
There is a legal fiction: A rational person would want the benefit and would have promised to remunerate for the benefit
(3)
Want to guard against unjust enrichment

3.
Rationale for restitution (Restatement of Restitution): “A person who has been unjustly enriched at the expense of another is required to make restitution to the other.”

B. Quasi-Contract and Non-Promissory Restitution: Credit Bureau Enterprises, Inc. v. Pelo (IA 2000, P118)] ( ROMANTIC

1.
Facts-

a.
Pelo admitted to hospital against his will, signs release but claims duress, refuses to pay. Issue: who pays for mental health services provided to a patient who is involuntarily committed to a private hospital.

2.
Rule-

a.
§116 of the Restatement of Restitution: 

If (A and B and C and D), then E (entitled to restitution)
If {(A) a person acts un-officiously and with the intent to charge therefore and (B) the things or services were necessary to prevent the other from suffering serious bodily harm or pain and (C) the person supplying them had no reason to know that the other would not consent to receiving them, if mentally competent and (D) it was impossible for the other to give consent or because of extreme youth or mental impairment, consent would have been immaterial}, then [E] the person who has supplied things or services to another, although acting without the other’s knowledge or consent, is entitled to restitution therefor. 
b.
Comment b to §116 of the Restatement of Restitution: 

If {(A or B) and C} then E
If {(A) a person is insane or (B) he is otherwise not fully competent} and (C) the person expresses an unwillingness to accept the things or services, then [E] a person rendering necessaries or professional services is entitled to recover from such person under the conditions stated in this Section

c.
If (A renders services of value to B) and (B knows about and accepts those services), then it is presumed A intends to be paid and B expects to pay.

3.
Rationale-

a.
At the time of hospitalization, the plaintiff supplied services, acted un-officiously, the services were necessary to prevent the other from inflicting injury upon himself, and because of mental impairment, he defendant's refusal to consent is immaterial

b.
“Pelo lacked sufficient judgment to make responsible decisions concerning hospitalization and lacked the ability to consent to treatment” 123.4
4.
Notes-

a. Problem: Court seems to be racing away from conceptions of consent and reliance, and imposing idea of what reasonable person would agree to pay for and using that to inform conception of justice.

b. Classical judge would say if want people like Pelo to pay, legislature should pass a law.

C. Quasi-Contract in Sub-contracting Envmt: Commerce Partnership v. Equity Contracting Co., Inc. (FL Ct. App. 1997, P 127) ( CLASSICAL

1.
Facts-

a. Commerce claimed paid general contractor. Equity (subcontractor for Commerce) was paid nothing.  Judgment for subcontractor Equity reversed as Equity has to prove Commerce failed to make payment to anyone and presented no evidence.  

2.
Rule-

a.
Quasi-Ks Generally: If (P and Q and R and S) then T 

If {(P) the Π has conferred a benefit on the Δ and (Q) the Δ has knowledge of the benefit and (R) the Δ has accepted or retained the benefit conferred and (S) the circumstances are such that it would be inequitable for the Δ to retain the benefit without paying fair value for it}, then [T] the Π has a cause of action for quasi contract
b.
SUB-RULE FOR S: If (A and B) then S

If {(A) the subcontractor has exhausted all remedies against the general contractor and still remain unpaid and (B) the owner had not given consideration to any person for the improvements furnished by the subcontractor}, then (S) the circumstances are such that it would be inequitable for the Δ to retain the benefit without paying fair value for it
3.
Rationale-

a.
The court is attempting to operationalize unjust enrichment

b.
Why does court offer condition as sufficient in one pt of opinion and necessary in other part of opinion? What does procedural posture of case tell us about this?

· Articulate rule in both directions.  Why?

· P 131-132 Not clear that one of necessary conditions for sub to collect from owner was met; so remand to trial court to see if owner paid anybody for benefits given by sub

· If find had paid, then rely on if P and Q then R

· If find had not paid, then rely on R only if P and Q

D. Restitution and Quasi-Contract b/t Couples: Watts v. Watts (WI 1987, P 134)( ROMANTIC

1.
Facts-

a. Plaintiff lived with defendant as his wife (although never married) for thirteen years.  Eventually, relationship ended, and she was left with nothing
2.
Issues
a.
Is Π entitled to equitable distribution under Statute 767.255?
b.
Is Δ is estopped from claiming no marriage as a defense against 767.255?
c.
Does Π have a cause of action for breach of an express contract or an implied-in-fact contract?
d.
Does Π have a cause of action for breach of a quasi contract?
e.
Does Π have a cause of action under partition?
3.
Holding

a.
No, it is meant for married couples
b.
No, it is meant for married couples
c.
Yes, she has a cause of action for contract implied-in-fact
d.
Yes, she has a cause of action for a quasi contract; plead necessary elements
e.
Yes, she has a cause of action for partition
4.
Rules

a.
Must be married to seek recourse under statute 767.255

b.
Must be married to seek recourse under statute 767.255

c.
If [A] one person changes circumstances to conform to a certain relationship, then [B] an agreement may be implied...(Money, property or services may provide consideration)
d.
If {(P) a benefit is conferred to the Δ by a Π and (Q) the Δ appreciates or knows of the benefit and (R) the Δ’s acceptance or retention of the benefit under the circumstances makes it inequitable to retain the benefit w/o remuneration}, then [S] the Π can recover for the benefit conferred.
e.
Property must be held by more than one person
5.
Rationale

a.
Joint acts of a financial nature can give rise to an inference that the parties intended to share equally
b.
She shared jointly; he knew she was sharing tasks and was uncompensated; he gets to keep everything and she gets nothing – unjust enrichment
c.
They entered into a joint enterprise as pseudo man and wife

d.
Romantic Bent

(1)
Decision-making power of courts v. legislatures

(2)
Believes that courts can develop social policy – create future norms

(3)
Sees the judicial role as having a very broad scope

(4)
No hesitation to proffer rules in the absence of legislative action

(5)
HOWEVER, they stick very close to precedent in doing so
6.
Notes

a.
Promissory restitution- restitution in setting in which party has received benefit and promised to pay for benefit but only after having received it; under CNS rules, not enforceable-> past consideration is no consideration per Plowman;
(1)
Would PE allow enforcement in this situation? Probably not. Because benefit was conferred already, action by promisee could not be on reliance of promise.  Would have to show subsequent reasonable reliance.  
(3) PR very distinct from PE and CNS.

b.
See P 143 Marvin- one of first cases to use these theories in non-marital rel

E. Pre-Promissory Restitution: moral consideration w/ prior valid obligation: Mills v. Wyman (Mass. 1825, P 146) ( CLASSICAL

a. 1.
Facts-

b. Δ's adult son fell ill and stayed at П's establishment until his death.  Δ promised to pay П for room and board sometime after his son's death (after CNS could have been given)

c. Ct finds that there is no CNS and thus cannot EP here.
2.
Rules-

a.
Old rule: “Moral obligation (without additional CNS) is sufficient CNS to support enforcement of a promise.”  

b.
Old Rule: If there’s moral obligation, then the promise is enforceable.

c.
Adopts rule: If PSP and PVO, then EP


* If {(PSP) there is a “post service” promise to pay for service and (PVO) there is prior valid obligation extinguished by the operation of positive law}, then [EP] there is an enforceable promise

3.
Rationale

a.
This protects the security of honest and fair-minded men, who may inconsiderately make promises without any equivalent . . . a mere verbal promise, without any consideration, cannot be enforced by action, is universal in its application, and cannot be departed from to suit particular cases in which a refusal to perform such a promise may be disgraceful

b.
Counter-argument: enforcing promises that are meant to be binding brings legal liability more closely in line w/ moral responsibility; allocational efficiency P 151

4.
Classical Rationale

a.
It might be morally disgraceful for someone not to keep a promise but we have rules, and, these rules cannot be modified based on the fact that it is morally disgraceful; compelling moral case for keeping a promise is not always sufficient for having it enforced by law.
5.
Brewer Discussion

a.
Narrows and distinguishes rule by adding another jointly sufficient condition – Prior Valid Obligation
(1)
Judge says the prior courts were following this rule, even if they didn't know that they were following it

(2)
Attempt to limit the ability of future judges to construe consideration so broadly (as to include moral obligation)

b.
His rationale includes “natural law” and “natural justice” for enforcing the promise, dependent upon moral obligation + past valid consideration
c.
Critique: Problems with Mills argument about morality and law: In Mills the repeated and under-explained references that judge makes to natural justice and natural law confuses this idea of morality separated from law.  Rationale for this rule is “natural justice” and “natural law.”  He says that the law is on one side and morality is on the other but then he refers to natural justice and natural law which are moral ideas.  Why is he straining so hard to say that they’re separated?  Natural justice and natural law is a species of moral obligation. 
6.
Doctrine of waiver

a.
You are allowed to waive your rights

b.
A promise to pay after extinction of rights signifies a waiver of right to extinction of obligation

d. Once you waive your rights, you can't get them back

e. Restatement (2) §82- promise to pay debt barred by SoL can be express or implied by conduct of obligor

f. Restatement (2) §83- revival of debts by bankruptcy; §85- obligations of debts of minors after maturity

d.
CANNOT WAIVE RIGHT TO CONSIDERATION
F. Pre-Promissory Restitution/moral consideration when benefit conferred: Webb v. McGowin (Ala. Ct. App. 1936, P 151)( ROMANTIC

1.
Facts-


a. Webb sustained serious injuries while saving McGowin from injury in a mill.  McGowin subsequently promised to pay Webb $15/2wks for life to help support him.  Three weeks after McGowin's death, the payments stopped

2.
Issue
b. Does Webb have a cause of action to hold McGowin's estate liable for payments?

3.
Holding
c. Yes, he does have a cause of action under contract law

4.
Rule

d. Material Benefit Rule: If PSP and (PVO or MB), then EP 
If (PSP) there is a post-service promise and {(PVO) prior valid obligation or (MB) material benefit conferred}, then (EP) there is an enforceable promise
5.
Rationale
e. Where the promisor, having received a material benefit from the promisee, is morally bound to compensate him for the services rendered and in consideration of this obligation promises to pay . . . the subsequent promise to pay is an affirmance or ratification of the services rendered carrying with it the presumption that a previous request for the service was made. (legal fiction)

6.
Discussion
f. Webb tries to narrow the Mills rule (not reading it under the sole sufficient condition rule – expands the conditions under which you can have and enforceable promise), which ends up expanding it (this flies in the face of traditional ideas of CNS)

g. The presence of post-service promise (PSP) and no prior valid obligation PVO does not mean no enforceable promise.  Post-service promise + rendering of material benefit are jointly sufficient ( enforceable promise

h. Narrowing of narrowing offers an alternate route to getting to a certain end (enforceability)
G. Moral Obligation as Consideration

1.
Modern View
a. §86 Promise for Benefit Received
(1)
A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice

(2)
A promise not binding under Subsection (1)

If the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched; or

To the extent that its value is disproportionate to the benefit
(3)
§86 takes the gloves off & says let’s leave it to interpretation of injustice (morality) - Webb – treats MB as a cover for making moral judgments – at least the Restatement is clearer about that.

**Classical judges more comfortable for this b/c at least w/in realm of bargaining.  (maybe when no explicit promise or promise too vague, but benefit still conferred) Can massage facts into a K implied in fact.

VII. Bilateral vs. Unilateral Contracts: Test for Determining

A. Unilateral v. Bilateral Contract

1.
Unilateral Contract
a. Promise in exchange for performance

b. Offer – The promise is the consideration for the promisee and the act is the consideration for the promisor

c. Acceptance – the performance is completed 

2.
Bilateral Contract
d. Promise in exchange for a promise

e. Offer – The promise is the consideration (not the act itself)

f. Acceptance – the return promise
VIII. Offer and Acceptance: Bilateral Contract
A. Rules and Rationales for Bilateral Contract

1.
A bilateral contract is a promise in exchange for a promise.  Each party promises some future performance in return for a promise of performance by the other party.  
a. Example: Sidney promises to sell Blackacre to Bertram for $6,000 and Bertram promises to purchase Blackacre at that price.  Most contracts are bilateral.
2.
The offeror is the master of the offer
3.
Restatement Rules: 
a.
§ 24 Definition of offer: manifestation of willingness to enter into bargain, so as to justify other person understanding that his assent to that bargain is invited and will conclude it

b.
§25 Definition of option contract: promise that meets requirements of K and limits promisor’s power to revoke an offer

c.
§26 Preliminary negotiations: manifestations of willingness to enter bargain not offer if person addressed knows other does not intend to conclude bargain until made further manifestation assent

d.
§33 Certainty requirement: even if manifestation of intention meant to be offer, can’t be accepted unless terms of K are reasonable certain, Dougherty- aunt giving money for being good little boy not clear enough
§36 Methods of Termination of Power of Acceptance: An offeree’s power of acceptance may be terminated by 
(1)
his rejection or counteroffer 
(2)
lapse of time (if specified or when reasonable) 
(3)
revocation by offeror.
e.
§38 Rejection-Offeree’s power of acceptance will be terminated by a rejection of the offer; 
f.
§39 Defines counteroffer; related to same matter but proposes different bargain; power of acceptance terminated by making counter-offer, unless contrary intention manifested by parties
g.
§58 (mirror image rule) “An acceptance must comply with the requirements of the offer as to the promise to be made or the performance to be rendered”; 
h.
§59 Purported acceptance which adds Qualifications- A qualified or conditional “acceptance” is a counteroffer ;
B. Preliminary Negotiations vs. Offers: Lonergan v. Scolnick (CA, 1954, P 162)( CLASSICAL

1.
Facts-

a. Joshua Tree property, action for specific performance. TC held there was an offer, but acceptance not timely. 

b. AC affirms for ∆, held no offer.  Only preliminary negotiation.

2.
Rule-

a.
Restatement §26 Preliminary Negotiations- A manifestation of willingness to enter into a bargain is not an offer if the person to whom it is addressed knows or has reason to know the person making it does not intend to conclude a bargain until he has made further manifestation of assent.

** Here ct says Δ only trying to find out if П was interested. Ad only request for an offer.  Letter not definite offer, but clarification of the ad.

3.
Rationale-

a.
Must have meeting of the minds for there to be K, or else not expressing intentions of autonomous parties

4.
Mailbox rule: acceptance will in some circumstances be treated as effective as soon as dispatched (mailed, telegraphed, etc.) by the offeree.

a.
Doesn’t apply where offeror has stated (expressly or by implication) that he must receive the acceptance for it to be effective – offeror is master of the offer.

b.
Offer and revocation by offeror must be communicated to be effective.

c.
Rationale: practical need of offeree to have a firm basis for action in reliance on the effectiveness of her acceptance once it had been dispatched.
C. Ads as Offers: Izadi v. Machado Ford, Inc. (FL, 1989, P 166)( ROMANTIC

1.
Facts-

a. Machado put ad in paper advertising $3,000 of any Ford, and in small print underneath specifies which car.  Izadi sues for breach of contract, misleading advertising, and fraud

b. Trial ct dismisses finding that add was not an offer.
2.
Holding-
c. Yes, the contract arose from offer contained in an advertisement (as construed by the reasonable person in the same circumstances) Unusual holding

d. Subjective intent of advertiser not relevant.  Test is Avg Reasonable Person’s interpretation.
e. Can’t just take advantage of imprecise wording, must have been led or misled into a genuine belief that offer made.  
f. Offer ( The Ad

g. Acceptance ( The Tender of money and trade-in car
3.
Rationale

a.
This is a romantic court; willing to use law to protect little guy; 169-170 chastises business for being dishonest and intentionally misleading public-> saying there is moral responsibility to protect each other; very paternalistic; not holding consumer responsible for careful reading

b.
Misleading advertising claim: when bait and switch, hold advertiser to contract even though he didn’t intend it.  Do not hold buyer resp for careful reading.

c.
Classical court would say caveat emptor; duty to read carefully

D. Revocation Before Acceptance: Normile v. Miller (NC 1985, P 171)( CLASSICAL

a. 1.
Facts-

b. πs made offer, ∆ made counter-offer, which πs neither accepted or rejected. Broker informed πs a third-party offer accepted, πs attempted to accept.  

2.
Issue
a.
Was the Δ-seller’s counteroffer converted into an option contract for the time limit contained in the original offer?

b.
If an offeree rejects an offeror’s offer to purchase but makes a counteroffer that is not accepted by the original offeror, does the original offeror have the power to accept after he receives notice that the counteroffer has been revoked?

3.
Holding
a.
No, it was not converted into an option contract because the Δ’s conditional acceptance did not include the time-for-acceptance provision as a part of its terms and because Δ did not make any promise to hold her counteroffer open for any stated time

b.
No, once the original offeror receives notice of the revocation of the counteroffer, he cannot accept.

4.
Rule
a.
Termination of power to accept: If P and Q then R
If {(P) a seller rejects a purchase offer by making a counteroffer and (Q) the counteroffer is not accepted before receiving notice of the counteroffer’s revocation}, then [R] the prospective purchaser does not have the power to accept the counteroffer after.
b.
Mirror Image Rule: An acceptance must comply with the requirements of the offer as to the promise to be made or the performance to be rendered
c.
An offeree’s conditional acceptance modifying the original offer does not manifest any intent to accept the terms of the original offer, unless and until the original offeror accepts the terms in defendant’s counteroffer. 

5.
Rationale
a.
Time constraint in offer (“offer valid until”) doesn’t preclude revocation before time limit, only mandates revocation after time limit

b.
The offeror is master of the offer

“an offer is freely revocable and can be revoked by the offeror at any time before it has been accepted by the offeree”

6.
Normile Hypos; HO 10(2)

a.
Offer from buyer, counter-offer from seller not immediately accepted. She attempted to make unilateral by tendering, he revokes, she attempts to make bilateral and accept by signing but no good because post-revocation.

b.
Deadline per original offer not yet passed, but she doesn’t have until then because not an option contract (would require separate CNS for holding it open). 

c.
2pm deadline means if not revoked prior to that point, it is automatically revoked, but it’s not exclusive.  

d.
If want to guarantee that it is exclusive, have to get an option contract, meaning have to give additional CNS.
7.
Option Contract

a.
“An ‘option’ is a contract by which the owner agrees to give another the exclusive right to buy property at a fixed price within a specified time” and must be supported by valuable consideration.

b.
Necessary ingredient for an option contract is a promise to hold an offer open for a specified time (not present here)
IX. Offer and Acceptance: Unilateral Contract

A. Rules and Rationales for Unilateral Contract
1.
A unilateral contract is a promise in exchange for a performance.  

2.
One party promises some future performance in return for a promise by the other party.  The idea is that the contract is formed once the act is completed, whereas a contract is formed in a bilateral contract once the promises and consideration have been exchanged.
3.
The act is therefore the acceptance, the consideration, and the condition upon which the contract relies for enforcement (classical)  
a.
Example: Susan promises to pay Charles $5 if he will deliver a textbook to Rick.  Charles is not obligated to deliver the book but if he does in fact deliver it, Susan is obligated to pay him the $5.
4.
Romantic Rule for acceptance of unilateral contract through substantial performance:

§45 Option Contract Created by Part Performance or Tender (applicable to unilateral K)

a.
Where an offer invites an offeree to accept by rendering a performance and does not invite a promissory acceptance, an option contract is created when the offeree tenders or begins the invited performance or tenders a beginning of it.

b.
The offeror’s duty of performance under any option contract so created is conditional on completion or tender of the invited performance in accordance with the terms of the offer.
B. Revocation Before Complete Act: Petterson v. Pattberg (NY 1928, P 179) ( CLASSICAL

a. 1.
Facts-

b. Δ says if Π pays off mortgage now, Δ will offer discount of $780 (unilateral contract).  Π tries to pay off mortgage, Δ won’t accept cash, revokes.  П owed third mortgage on property to Δ.  Δ sends letter agreeing to accept cash to relinquish debt on or before May 31st.  

b.
Late in May, П goes to the Δ’s door to pay him.  Before Δ opens the door for П to give him the money he revokes the offer and refuses to accept the money - he had already sold the interest in the property.  

2.
Holding-

a.
No, an offer to enter into a unilateral contract may be withdrawn at any time prior to performance of the act requested to be done.

3.
Rule-

a.
If P and Q then R
If {(P) there is revocation of an offer for a unilateral contract and (Q) the act requested has not yet been performed}, then [R] there is no contract.

b.
If (P=you pay early) AND (Q=pay quarterly when due). THEN (R=I will accept cash) AND (S=I will allow a discount of $780); If (P and Q), then (R and S)


*** Unless I revoke annexed by the operation of governing law. Drennan adds this explicitly

4.
Rationale

a.
Offeree can insist on bilateral or option contract if he does not want to assume the risk of revocation before his act is completed.  May be that it is advantageous for both parties not be bound.
b.
Under classical rules, the offer can be revoked at any time, even if infinitesimally close to completion of performance-

5.
Dissent
a.
As dissent states, offeree cannot bring “then I will accept cash” about without cooperation of offeror (also noted by majority).

c. Says this is a “snare and a foil”; should be implicit promise by Δ that he will accept the cash.

d. Lehman thinks that R was part of antecedent rather than conclusion and that this was snare
e. what really bothers Lehman is that built-in opportunity for last second revocation and this kind of deal is unfair;
C. Substantial performance: Cook v. Coldwell Banker (MO Ct. App. 1998, P 184)( ROMANTIC

1.
Facts-

a.
An “at will employee” is a broker for Caldwell Banker

b.
Employer makes a verbal offer for bonuses in March

(1)
If you earn $15,000, then you get $500 payable immediately

(2)
If you earn $15,000 to $25,000, then you get a 22% bonus payable at the end of the yr.

(3)
If you earn $25,000 or more, then you get 30% bonus payable at the end of the year

c.
Employer subsequently (September) changes the rule to say that bonus will be paid in March of the following year, if the employee is still working at Coldwell

e. d.
1st K says employee must stay till the end of the year; 2nd K says employee must stay until March of the following year

f. Δ Argument: 1) Π did not tender consideration to support Δ’s offer of a bonus, or 2) Π did not accept Δ’s offer to give a bonus (no consideration/acceptance until act completed in unilateral K)

2.
Holding
a.
П did accept by substantial performance
3.
Rule

a.
Coffman Rule on substantial performance (adopting Comment b to §45): 


An offer for unilateral K contains a necessarily implied subsidiary promise for an option contract that if part of performance given, then offeror will not withdraw and if tender made, it will be accepted; treats partial performance as CNS for subsidiary promise.

b.
Rule actually adopted: Substantial performance as acceptance


“In context of offer for unilateral K, offer may not be revoked where the offeree has accepted offer by substantial performance.”

c.
Distinguish from §45-> if call substantial performance acceptance, and if they mean acceptance in traditional sense, then there is binding agreement such that they could sue her if she did not do what they thought was required; doesn’t seem to be what court really wants; §45 takes care of this problem
4.
Rationale

a.
Court seems to think it is unfair to allocate so much risk to the employee.

5.
Notes

a.
Classical theory says that this is a revocation and modification of a unilateral contract by changing payment date – before she could complete the action

b.
Court attempts to find a middle ground between classical and romantic views

c.
Says that contract is enforceable to the extent that action is performed (185.9)

d.
Then, the court begins romantic onslaught
X. O&A: Pre-Acceptance Reliance (Limiting Offeror’s Power to Revoke)

	Case
	Detrimental Reliance
	Promise Enforceable?

	Baird (Classical)
	Main contract, difference between original sub-K and new sub-K costs.
	N (before real PE)

	Drennan (Romantic)
	Same as above
	Y

	Berryman (Classical)
	Effort of looking for a buyer, expenses 
	N (unreasonable reliance)

	Pop’s Cones (Romantic)
	Closed shop and got ready to move during pre-promissory negotiations
	Y (reasonable reliance + substantial reliance cost)


A. Pre-Acceptance Reliance: Rules and Rationales

1.
Answers when a contract is formed

2.
Section , v. Section 90

a.
Section 87 – parties are in the realm of negotiating offer and acceptance, i.e. bargaining; An offer that offeror should reasonably expect to induce axn or forbearance of substantial character by offeree before acceptance and which does, is binding as a option K to extent necessary to avoid injustice.

2.
Section 90 – promise has been made
B. Reliance not binding in (commercial) bargained for exchange: James Baird Co. v. Gimbel Bros., Inc. (2d Cir. 1933, P 190)( CLASSICAL

1.
Facts
a.
Dec. 24th – Δ SK sends offer to supply linoleum to contractors under a false idea of how much linoleum was needed

b.
Dec. 28th – Δ realizes mistake and telegraphs everyone; Π GC received offer in the mail; Π puts in bid for building; afterwards, Π receives telegraph of withdrawal

c.
Dec. 30th – Public authorities accept plaintiff's bid

d.
Dec. 31st – Written confirmation of withdrawal received by Π
e.
Jan. 2nd – Π formally accepts job

f.
Π sues Δ for breach on the ground that Δ would not supply linoleum at quoted price

2.
Issue
a.
Did plaintiff's reliance on offer make it a binding contract?

3.
Holding (Learned Hand)

a.
No, it is not binding because there was no consideration

b.
The consideration that the Δ was looking for was “prompt acceptance after the general contract had been awarded”

(1)
Offer: Bilateral contract – promise enforceable when П gives promise (after general contractor's bid is accepted) to use defendant's linoleum

4.
Rule
a.
If O and no CNS, then no EP (even if there is reliance)

If there is (O) an offer and (no CNS) consideration has not yet been received, then (no EP) there is no enforceable promise.

b.
Promissory Estoppel only applies to those gifts that are of a donative intent and have no consideration – not applicable to situations where there is a bargained-for exchange 

5.
Rationale
a.
The language of the K makes clear that acceptance does not occur merely by putting in a bid

b.
Contractors could have insisted upon a bilateral contract before they used the figures – IN COMMERCIAL SETTINGS, it does not promote justice to protect those who do not protect themselves

c.
It is not an option because there is no reason to believe that defendants meant it as such.  Treating it as such would be bias against GC
C. Reliance sufficient for binding contract in commercial context: Drennan v. Star Paving Co. (CA 1958, P193) ( ROMANTIC

a. 1.
Facts- 

b. Δ-subcontractor gave erroneously low bid to Π-gen contractor (Drennan), who used it in bid for overall project.  

c. After Π won contract, Δ informed Π its bid was in error and it would cost 2x as much.  
d. After Δ refused to fulfill obligation, Π had to hire someone else at a higher rate.  
e. sued to recover damages caused by D’s refusal to perform certain paving work according to bid submitted by Π
2.
Holding-

a.
Traynor finds for Π-gen contractor based on promissory estoppel

3.
Rule
a.
§90 thru §45 (must do this b/c it converts offer to promise and then promise + reliance to enforceable promise); b/c §87 had not yet extended reliance into realm of offer

b.
If {(P) there is reasonable reliance by an offeree and (Q) it results in a foreseeable prejudicial change to the offeree}, then [R] the offer includes a subsidiary promise not to revoke & if tender is made, it will be accepted. 

c.
If {(P) there is a promise and (Q) the promisor should reasonably expect reliance by the other party and (R) the other party does rely and (S) enforcement is the only way to avoid injustice}, then [PE] promissory estoppel (§90) applies

4.
Rationale
a.
Rationale: “Whether implied in fact or law, the subsidiary promise serves to preclude the injustice that would result if the offer could be revoked after the offeree had acted in detrimental reliance thereon.”

b.
A little untenable b/c these parties are bargaining and are commercially sophisticated; should know not to rely until offer accepted; or protect self w/ bilateral K or option K

5.
Holistic conception of justice- Traynor says rationale for holding are equitable principles of §90 and §45; but what is his conception of justice?

a.
Holistic conception looks not only at injustice to offeree but also to offeror

b.
This concept distinguished Traynor and Hand analyses.  Hand gives less weight to reliance in commercial transaction b/c does not promote justice to strain interpretations to help those who do not protect selves. ( Unfairness against offeror if suddenly change rules, esp in case of first impression like Drennan; more in tune with holistic conception.

6.
Restatement (Second) §87(2) has accepted the Drennan rule (framed in §90 language): 

“An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice.”

7.
3 Themes: heteronymous, focus on reliance (SB – was the reliance really reasonable?  These are commercially sophisticated parties)
D. Pre- Promissory Reliance: Pop’s Cones Inc v. Resorts Int’l Htl, (NJ 1998, 208)( ROMANTIC

1.
Facts-

a. Π assured many times that it would be able to relocate to Δ's casino

b. Π undertook many expensive measures on reliance of promise
c. Δ eventually leased space to another party.  П sues under theory of PE.
2.
Holding-

a.
П did establish a prima facie case for PE, which warrants the continuation of proceedings
3.
Rule-

a.
NJ rule for promissory estoppel: four elements: (1) clear and definite promise (2) made with expectation that promisee will rely, (3) promisee does reasonably rely and (4) detriment of a definite and substantial nature must be incurred in reliance.

b.
P 211 Malaker case required “clear and definite promise” ( heightened requirement of proof that promise had been made; dropped by this ct to broaden application of rule

c.
Adopts §90: If (P and Q and R and S) then (EP and REM)


If {(P) there is a promise and (Q) the promisor should reasonably expect the promise to induce action or forbearance on the part of the promisee or a third person and (R) the promise does induce such action or forbearance and (S) injustice can be avoided only by enforcement of the promise, then {(EP) the promise is enforceable and (REM) the remedy granted for breach may be limited as justice requires}.

d.
Relies on Hoffman v. Red Owl n2, P214: similar to Pop’s Cones, where franchising agreement fell thru and court allowed him to recover costs of reliance; cited with approval in Illustration 10 to §90 of Restatements
4.
Rationale-

a.
Note: in this jurisdiction injustice prong is actually the rationale: 

b.
“The essential justification…. avoid substantial hardship.”;

5.
Notes-

a.
Malaker represents one common strategy when classical court is faced with applying romantic rule; read rule in precedent in a way that narrows it; this is clearly what court was doing in Berryman(in theory can reasonably rely on offer in option contract, but will be very rare

b.
Gruen Industries P 214, n3- Especially critical of business parties invoking PE; Hoffman was controlling in their jurisdiction; Distinguishes b/c Δ not unjustly enriched, both sides had costs, both parties represented by agents.  Held: Parties intended promise not binding until negotiations complete, so no PE.  Rationale: all business risky; hard to find injustice in complex business transaction where one relies before those details are settled.

E. Pre-Promissory Reliance: Classical interp of Romantic Rule of PE: Berryman v. Kmoch  (KS 1977, P 202)( CLASSICAL

a. 1.
Facts-

b. Δ Berryman gave Π Kmoch option to buy land in exchange for $10 never paid (no consideration).  Kmoch relied, spent time and $ looking for a 2d buyer to sell it to.

c. Kmoch claimed that his expenditures of time and money in attempting to attract buyers constituted consideration to support the enforceability of an option on Berryman’s land (claimed this = ‘other valuable CNS’), but Berryman sold it to someone else.  Kmoch sued.
2.
Holding-

a.
Option K: Since the $10 was never paid, this was not an option contract but a continuing offer to sell subject to revocation at any time (option Ks still require CNS) – No CNS.

b.
Summary judgment for Δ.

3.
Rule-

a.
Promissory Estoppel: If (P and Q and R and S) then EP


If and only if {(P) the promisor reasonably expected the promisee to rely on the promise and (Q) the promisee reasonably relied on the promise and (R) a failure to enforce the promise would result in perpetration of fraud or result in other injustice}, then (EP) an (option) agreement lacking CNS may be enforceable based on P.E.  

b.
If (an option contract is not supported by consideration) then (it is a mere offer to sell which may be withdrawn at any time prior to acceptance).  
4.
Rationale-

a.
Refuses to apply PE b/c given commercial sophistication of agent, Berryman would not have given Kmoch the option w/o expecting anything in return (the reliance was unreasonable – what Traynor was unwilling to say).  Very similar to Learned Hand’s analysis.  Will be rare that reliance will be reasonable in a bargaining setting.

b.
Party autonomy; allocate risk to themselves

5.
Notes- Classic rendering of romantic doctrine

a.
Manipulating the romantic underpinnings of promissory estoppel (adds fraud to injustice).  Berryman is going back in the classical direction of Baird:  Court says that parties who drafted such an option should know that consideration must be given to make the option binding.  Both parties should know that deals such as the one in question fall through all the time.  

b.
They need to make provisions to protect themselves against the consequences.  Court will not do that for them. PE also cannot properly be invoked in this case.  You can have a reliance-based PE rationale for enforcing an option contract, but in this case there was no reasonable reliance for the option contract.

c.
Note: Court could have enforced based on §87(2), if they had chosen to see an option K for the option K.
XI. O&A: Battle of the Forms and UCC Interpretation: Term Settling

A. Classic Contract Law: Mirror Image and Last Shot Rules

1.
Mirror-image Rule.  Gives a “varying” acceptance the effect of only a counter-offer. Contract not made on terms of original offer.

2.
Last Shot Rule.  When the terms do not match, allows the last form to serve as a counteroffer (the assent is the acceptance of goods by the buyer) and those terms prevail (usually favors the seller) (act is acceptance – terms in last shot stands)
B. Central Issue

1.
Where there is “boilerplate” language that is not explicitly agreed to by the parties, how does the court determine when there is acceptance and how does the court determine which terms are part of the contract (which terms have been agreed to)?  
2.
IF THERE IS ONLY ONE FORM, THEN §2-207 DOES NOT APPLY!!!
C. Introduction to the UCC & Its Limitations

1.
UCC §2 is about the sale of goods only - things which are movable at the time of purchase.  Service contracts, land, houses are not goods. 
2.
Price quotes are not offers, only invitation for offers - U.C.C. §2-207 does not apply. 
3.
Applies only to issues where there is no communicative harmony.  Straight offer and acceptance situations are exempted from §2-207.  (e.g., A offer to buy 200 - 1000 widgets from B; B replies I accept and will sell 300 widgets)
4.
UCC attempts:  1) to bring Common Law up-to-date, 2) abrogate certain portions of it, 3) make the law uniform across jurisdictions

5.
UCC allows the court to supervise the deal and does not allow the parties to remain totally autonomous

6.
Every court (including the Supreme Court) must follow the guidelines of a statute – the UCC is a statute
7.
Debate as to whether legislative history/intent should be used and how it should be used
Intertexts ( When the UCC was adopted, the official comments were also adopted and are roundly used to help understand the rules enunciated in the statutes themselves
8.
“Romantic” origins of UCC
a.
Section 1-102: To simplify, clarify, and modernize the law
b.
To change the law to conform to prevailing practices to promote expansion

(1)
Desuetude – when a law that is on the books for a long time is no longer enforced, it is considered to have fallen into “desuetude”
(2)
However, that is not to say that all accepted customs/behavior should cause the changing of rules regarding their regulation

9.
UCC Article 2 – Sales:

a.
UCC fundamentally different on both effect of varying/qualified acceptance and effect of performance on issue of acceptance.  Covers two situations:

b.
Written confirmation of oral/informal agreement. Dale Horning.

c.
Varying acceptance.  Brown Machine v. Hercules.

d.
If confirmation/acceptance includes additional terms, construed as acceptance unless expressly states contingent on acceptance of terms.  If merchants, terms automatically accepted unless offer expressly limits acceptance to the terms of the offer; they materially alter it; or seasonable notification of objection to them.
D. UCC Section 2-207: Applicable in cases where either two forms state additional or different terms from one another or there is an oral agreement followed by a written confirmation.
1.
§2-207(1) re: Acceptance: IF [(there’s a definite and seasonable expression of acceptance) or (there’s written confirmation which is sent within a reasonable time)] THEN the expression or the confirmation acts as an acceptance, even though the expression or the confirmation states different or additional terms from those offered or agreed upon, UNLESS acceptance is expressly made conditional on assent to the different or additional terms.
2.
§2-207(2) re: Additional Terms: The add’l terms are to be construed as proposals for addition to the contract.  IF the parties are merchants THEN the additional terms are incorporated, UNLESS: (A) The offer expressly limits acceptance to the terms of the offer; OR (B) The terms materially alter the agreement; OR (C) Notification or objection to terms has been given or is given within a reasonable time after notice of them is received.
Comment 3 (§2-207(2)): IF MA (materially alter) then (not-INC unless expressly agreed to by the other party); If not-MA then (INC unless Notice of Objection is given to them).  
Comment 4 (§2-207(2)): Offers material alteration test: IF  S [surprise] OR H [hardship], then not-INC without express awareness of other party.  Also offers a list of examples of terms that would result in “S or H,” e.g. negating standard warranties.
Comment 5 (§2-207(2) and Comment 4): If not unreasonable surprise (US) then INC unless notice of objection is seasonably given.  
Comment 5 also gives examples of terms that include no element of unreasonable surprise, e.g. limit on time to complain, exemption due to circumstances beyond control, proration system, interest or over-due notices, etc..  Critique: What happened to hardship?!
3.
§2-207(3): Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract.  In such cases, the contract consists of the terms of the writings on which the parties agree, together with any supplemental terms incorporated under the provisions of the UCC.
E. UCC §2-207 & Relationship b/t Clauses (1) & (2)

1.
If there is “a definite and seasonable expression of acceptance”, or a “written confirmation,” then “the expression of acceptance acts as an acceptance”, even though “the expression of acceptance states terms additional to or different from those offered,” UNLESS, “acceptance is expressly made conditional on assent to additional or different terms.” 

2.
If “acceptance is expressly made conditional on assent to additional or different terms,” then the acceptance becomes a counteroffer and the analysis begins again

3.
If, however, there are simply additional terms, then we must go on to §2-207(2) ( This applies to a written confirmation, which skips directly to §2-207(2)
F. Pre-UCC Mirror Image: Poel v. Brunswick-Balke-Collender Co. (NY 1915, SUPP) ( CLASSICAL

1.
Facts-

a.
4/2: Π writes Δ letter acknowledging Δ phone offer

b.
4/4: Π writes Δ letter, a “contract” w/ “thanks for order”, attaches specs of terms & price – this is real offer

c.
4/6: Δ sends preprinted form to Π, terms are exactly same as 4/4 offer, but form also says “must promptly acknowledge acceptance of this order” – should be real acceptance??? – No, this is a counteroffer w/ a condition for acceptance.

d.
Before 1st shipment, Δ tries to revoke (NO PERFORMANCE)
2.
Holding-

a.
No K, b/c prompt acknowledgement condition ( counteroffer that was never accepted.

3.
Rule-

a.
If [P] an acceptance varies any terms of the offer, then [Q] it is deemed a rejection and counteroffer
4.
Rationale-

a.
A proposal to accept that modifies an offer or subjects it to other terms and conditions is equivalent a rejection of the original offer (= counteroffer).  No “meeting of the minds”

b.
If offeree did not accept the offer, it is presumed he rejected it.
G. §2-207 & Battle of Forms: Varying Acceptance: Brown Machine, Inc. v. Hercules, Inc. (MO, 1989, P231) ( ROMANTIC

1.
Facts-

a.
#1 BM sent H a price quotation (≠ offer, but an invitation to offer)
b.
#2 (Offer) H put in a purchase order - reverse trim, order expressly limits acceptance to these terms, no indemnity provision; includes an acknowledgment form 
c.
#3 (Acceptance w/ modified terms) BM received purchase order & did not return the acknowledgment; Instead sent an order of acknowledgment w/ same indemnity provision (as in original proposal) - standard trim, indemnity paragraph, advise w/in 7 days if unacceptable

d.
H never paid the deposit.  BM sent an invoice.  BM eventually shipped the press & H paid the agreed-upon price
e.
Later, BM gets sued by third-party for injury caused by defective machine and asks H to defend because of indemnity clause; H refuses
f.
BM sues H to recover amount for which is settled with injured third-party
2.
Holding-

a.
Finding for H: The indemnification clause was NOT part of the contract because the offer expressly limited acceptance to the terms of the offer
b.
Given such an express limitation, the additional terms, including the indemnification clause, failed to become part of the contract between the parties.  Also, the indemnification provision was a material alteration (its incorporation w/out express awareness of the other party would result in surprise or hardship)
3.
Rule-

a.
§2-207(1) re: Acceptance (  If {(P) there’s a definite and seasonable expression of acceptance or (Q) there’s written confirmation which is sent within a reasonable time} then [R] the expression or the confirmation acts as an acceptance, even though the expression or the confirmation states different or additional terms from those offered or agreed upon, UNLESS (T) acceptance is expressly made conditional on assent to the different or additional terms (in which case it would be a counteroffer)
Application: BM’s acknowledgement was not “expressly made conditional” on Hercules’ assent to the additional terms – did not operate as a counteroffer (CO) 

Brown Machine sub-rule for conditional assent provision (p. 235.55)

“The conditional assent provision has been construed narrowly to apply only to an acceptance which clearly shows that the offeree is unwilling to proceed absent assent to the additional or different terms”  
Since it is an acceptance, you then move on to §2-207(2)). [If it’s a CO, you start over w/ the analysis]

b.
§2-207(2) re: Add’l terms ( The additional terms are to be construed as proposals for addition to the contract.  Between merchants such terms become part of the contract unless: (a) the offer expressly limits acceptance to the terms of the offer; (b) they materially alter it; or (c) notification of objection to them has already been given or is given w/in a reasonable time after notice has been given.

Since Hercules’ offer expressly limited acceptance to the terms of the offer and because the terms materially altered the offer, the additional terms did not become part of the contract

*Express assent cannot be presumed by mere silence to failure to object [§2-207]

c.
Sub Rule for “Expressly Made Conditional: Only if conditional nature of acceptance clearly expressed in a manner sufficient to notify offeror that offeree unwilling to proceed unless addtl terms included.

4.
Notes-

a. BUT see [Comment 3, §2-207] Whether or not additional terms become part of the agreement depends on subsection 2.  If the add’l terms materially alter the original bargain, they will not be included unless expressly agreed to by the other party.  This is an opportunity for a waiver to §2-207(2)(a)  

b. Roto-Lith- P 237, n3 1st Circuit decided after UCC §2-207, effectively reinstated mirror image and last shot rules.  Criticized as contrary to philosophy of UCC, which attempted to reform common law rules.  Overruled itself with Ionics v. Elmwood Sensors.

1. Rule: sufficient condition for “expressly made conditional”


“If there is a response which states a condition materially altering the obligation solely to the disadvantage of the offeror, then that response is expressly conditional.”

2. Effectively re-instated last shot rule; in that case ruled that seller’s response negating warranty expressly conditional, accepted when buyer accepted goods

H. UCC 2-207 and written confirmations: Dale Horning Co. v. Falconer Glass Industries, Inc. (S.D. Ind. 1990, P 240)( ROMANTIC?

1.
Facts-

a. The plaintiff was the subcontractor and the defendant is a glass supplier
b. They orally agree on a contract to buy/sell glass
c. Plaintiff sends written acknowledgment of contract to defendant
d. Defendant sends back a form that specifies that defendant will not be liable for consequential damages
2.
Holding-

a.
No, clause does not become part of the K because it materially altered the oral agreement (the court finds no surprise, but it does find hardship)
b.
Since the written acknowledgment is simply a written form of a contract that was already offered and accepted, the form with additional terms cannot be a counter-offer
c.
Therefore, we go directly to Section 2-207(2)(b); relies on TransAire
3.
Rule-

a. Material Alteration:  If (S) there is surprise or (H) there is hardship, then (MA) there is material alteration 

b.
Disjointly sufficient conditions taken from comment 4 to §2-207
4.
Rationale-

b. Surprise (no – typical provision for glass cos.)

c. Hardship (yes – substantial economic hardship included) 

d. So, it materially alters the K and is not included in contract w/o express consent
5.
Notes-

a.
Court simply flips around the logic of comment 4 of Section 2-207

b.
If (MA) material alteration then (S) surprise or (H) hardship IS INVALIDLY FLIPPED AROUND to If S or H, then MA

1. Surprise or Hardship are consequences of a material alteration, not criteria for defining it

2. Bad policy because it would give recourse to people who are unreasonably surprised to aggrieved by certain provisions

c.
Comment 5 eliminates hardship from being a criterion for material alteration
d.
Rationale: There’s written acceptance under 2-207(1) so we go directly to 2-207(2): Such terms become part of the contract unless they materially alter the prior agreement (if its incorporation into the contract w/o express awareness by the other party would result in surprise or hardship). Court bases its decision of material alteration not on surprise but on hardship.
e.
Brewerian Critique: Comment 4 refers to reasonable surprise and hardship but Comment 5 focuses on reasonable surprise and not hardship - states that the absence of unreasonable surprise would allow you to incorporate the additional term into the contract.  Hardship in Comment 5 becomes a consequence instead of a condition.  This is an example of the drafters of the UCC getting lost in the details - it is not logically sound.  The court here is also using this rule and getting lost.

f.
Posner in Union Carbide on §2-207 HO13, P 5

1. Rationale for §2-207(1)- Mirror image rule widely thought not to acct for “incorrigible fallibility” of humans in commercial setting;

2. B/t merchants, only allows in addtl terms to which they would be unlikely to object (inconsistent w/ party autonomy)

3. Material alteration: if assent cannot be presumed b/c would result in surprise or hardship; rejects TransAire interp; Hardship is consequence not a criterion

4. Rationale for rejecting “If H then MA”: Cannot walk away from K you agreed to b/c it ended up bringing you hardship, unless can get impossibility defense; 

5. Even if MA, not necessarily out; can be assented to or assent can be implied from behavior (term in a series of forms)

6. Suggests burden of proof for inferring assent as reasonable be on party that added clause; other party can protect self by expressly limiting acceptance to terms of offer

g.
OC 6: Mutual knockout w/ gap-fillers: If written confirmation of oral agreement, (when have counter-offer and parties still seem to be behaving as if deal exists) diff terms seem to cancel each other out.  Neither becomes part of agrmnt; gap filler provisions used to fill blanks (R-L court made mistake of incorp terms in counter-offer, not offeror’s terms( restoration of last shot) 
h.
Also, courts look to §2-207(3) and comment 7; conduct of parties used to det what terms they actually agreed upon, i.e. course of performance; where inconsistent use above gap fillers for “implied terms”; come from other part of UCC; also look to course of dealings if 2 parties had previous dealings; finally look to trade practices for norms

I. O&A: Delayed Terms: Hill v. Gateway 2000, Inc. (7th Cir. 1997, P 255)( CLASSICAL

1.
Facts-

a.
Plaintiffs called defendant and ordered computer

b.
(Offer) Gateway ships them a computer along with sales contract that says they must submit to the terms (including arbitration) 

b.
(Acceptance) If they do not return the computer within 30 days, then their acceptance is implied 

c.
They sue in a class action with other like buyers

d.
The trial judge refuses to enforce the arbitration provision of the contract

e.
The defendant appeals; AC reverses
2.
Holding-

a. Terms are binding because the contract was completed upon inspection of the item by the plaintiff, at which time they had the opportunity to examine the conditions of sale
3.
Rule-

a.
A vendor, as master of the offer, may invite acceptance by conduct, and may propose limitations on the kind of conduct that constitutes acceptance.  A buyer may accept by performing the acts the vendor proposes to treat as acceptance.”

b.
If [P] a vendor is master of the offer, then [Q] he may invite acceptance by conduct, and may propose limitations on the kind of conduct that constitutes acceptance (unilateral K).
4.
Rationale-

a.
Easterbrook follower of L&E( concerned w/ party autonomy; rejects arguments about unequal capacities

b.
Most efficient way for companies to communicate and give effect to their desired terms.256.6 rationale “Practical considerations … with their products.”

c.
Cites duty to read rule.; strict adherence to ProCD and stare decisis; “offeror is master of offer”

d.
** Easterbrook gives no reason why he believes that seller is offeror; usually other way; Kloceck rejects this analysis

J. O&A: Agreement to Agree: Walker v. Keith (KY Ct. App. 1964, P 271)( CLASSICAL

1.
Facts-

a.
Parties agreed to 10-year lease with a renewal provision, where the future rent would be calculated and agreed upon based on comparable rentals of the time

b.
The parties could not agree on new rent

c.
Dispute went to courts; Trial court finds for the plaintiff; defendant appeals
2.
Holding-

a.
Agreement did not fix rent w/ sufficient certainty.  since there was no contract (no substantial certainty as to the material terms), the court should not impose a contract on the parties
3.
Rule-

a.
If [P] two parties agree upon a specific method of making a determination in a future contract, then [Q] they can be said to have agreed upon whatever determination emerges from the utilization of that method.

b. SEE §33 Certainty req’t

4.
Rationale-

a.
Anti-paternalism: “Courts are called upon not to enforce an agreement or to determine what the agreement was, but to write their own concept of what would constitute a proper one.  Why this paternalistic task should be undertaken is difficult to understand when the parties could so easily provide any number of workable methods by which rents could be adjusted”

b.
Classical (Federalist idea of court’s role): “Judicial paternalism of this character should be obnoxious to courts as is legislation by judicial fiat.  Both import a quality of jural ego and superiority not consonant with long-accepted ideas of legalistic propriety under a democratic form of government.  
5.
Notes-

a.
Brewer believes this is misplaced classicism; see Brewer’s ex of 10< x<20

XII. Defeater Doctrine: Statute of Frauds
A. Statute of Frauds: Rules and Rationales (Controlled by R §110 and case law/ statutes)
1.
Test
a.
(1) Is the contract within the statute?

b.
(2) If so, is there an adequate writing?

c.
If (1) is “yes,” and (2) is “no” is the writing requirement excused?

d.
If (3) is no, then no enforceable promise

2.
Rationale

a. Evidentiary fxn( lessens danger of perjury

b. Cautionary effect( reflect on importance of agreement

c. Dist enforceable from unenforceable Ks, channeling Ks into certain forms

3.
Raises issues for cts b/c not changing case law like Monge, but instead altering statutes; what is role of cts?
B. Doctrines for Overcoming Statute of Frauds

1.
Rest. 2nd §139 – promissory estoppel generally available to overcome statute of frauds.

2.
Rest. 1st §178 Comment f  – promissory estoppel available only where ∆ has promised to create a sufficient writing.

2.
Various courts – rejection of any promissory estoppel exception to statute of frauds.
C. Multiple Writings & Parol Evidence: Crabtree v. Elizabeth Arden Sales Corp. (NY 1953, P 298) ( ROMANTIC

1.
Facts-

a. Plaintiff was in negotiation with defendant for employment
b. Plaintiff required a certain time period of employment, since he was leaving a very comfortable and well-paying job
c. Defendant agrees and orally offers him a two-year contract
d. Plaintiff accepts and receives two signed confirmations of contract that describe pay scale
e. After one year, his pay is not scaled upwards; he complains, Δ refuses to raise pay and after further negotiations, П leaves commences action for breach of contract
f. Trial Court finds for plaintiff; Defendant Appeals
2.
Holding-

g. Piecemeal assembly of signed and unsigned documents satisfies the statute's requirement that they reflect the intent to authenticate the information contained therein and that such information does evidence the terms of the contract
3.
Rule-

a.
Memorandum req’t: If a writing is signed with the intention to authenticate the information contained therein and the information contained therein does evidence a contract, then the writing satisfies the SOF.
b.
If [P] the writings signed by the party to be charged and writings unsigned by the party to be charged clearly refer to the same subject matter or transaction, then [Q] the writings signed by the party to be charged and the writings unsigned by the party to be charged may be read together to satisfy the SOF.
c.
If {(S) no term of the contract is supplied by parol evidence and (T) the unsigned writing refers on its face to the same transaction as that set forth in the one that was signed and (U) the signed writing that establishes a contractual relationship between the parties is signed by the party to be charged, then [R] parol evidence is admissible to show the connection between the writings signed by the party to be charged and the writings unsigned by the party to be charged.
4.
Rationale-

a.
Where there is no ground for doubt whether oral evidence would aid the enforcement of a valid contract, then it should be admitted
b.
Since the unsigned piece contains the phrase “2 years to make good,” there is evidence of the duration of the contract
5.
Notes-

a. §130 K not to be performed w/in a Yr, 

b. §132 Several Writings, 

c. §133 Memo not made as such, 

d. §134 Signature

D. §139 Equitable Estoppel (Defeating a defeater doctrine) & Non-formal Interp:  McIntosh v. Murphy (HI 1970, SUPP) ( ROMANTIC

1.
Facts-

a. Plaintiff allegedly received a one-year oral contract from the defendant; moved from CA in reliance at great cost

b. Sues for contract breach when he’s fired after a few months

c. In the trial court, the Δ argues that the contract is not enforceable because the Statute of Frauds blocks it without adequate writing

d. Also says that the employee was “at will” and could be terminated at any time
2.
Holding-

a.
Contract is enforceable on grounds of equitable estoppel.

b.
Consistent w/ rationale if not letter of SOF.

3.
Rule-

a.
(§139 of Restatement (Second) of Contracts) If (P and Q and R) then EP-NSOF
* If (P) there is a promise that the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and (Q) the promise does induce the action or forbearance and (R) injustice can be avoided only by enforcement of the promise, then [EP-NSOF] the promise is enforceable notwithstanding the Statute of Frauds.

b.
Factors for S
(1)
the availability and adequacy of other remedies, particularly cancellation and restitution

(2)
the definite and substantial character of the action or forbearance in relation to the remedy sought

(3)
the extent to which the action or forbearance corroborates evidence of the making and terms of the promise, or the making and terms are otherwise established by clear and convincing evidence

(4)
the reasonableness of the action or forbearance

(5)
the extent to which the action or forbearance was foreseeable by the promisor.
4.
Rationale-

a.
The Trial Court romantically applies the classical rule of the Statute of Frauds

b.
The Supreme Court decides to go for “normative” reasoning, rather than “situation-sense”, and decides to base its decision on the romantic doctrine of promissory estoppel

c.
The court would rather exact fair justice than the undue hardships of a formalistic reading of the Statute of Frauds
d.
Romantic: “It is appropriate for modern courts to cast aside the raiments of conceptualism which cloak the true policies underlying the reasoning behind the many decisions enforcing contracts that violate the Statute of Frauds. There is certainly no need to resort to legal rubrics or meticulous legal formulas when better explanations are available.”

e.
cessante ratione legis cessat ipsalex: If the reason for the law ceases, then the law itself ceases.  Rules should be applied only when it serves the rationale.

5.
Notes-

a.
SEE HO 14 and Formal Efficacy

b.
Issue of formal interp can be seen in clash b/t romantic majority here and classical dissent

(1)
Majority concedes that enforcement would violate strict interp or literal normative force of SOF; but wants to mitigate ”harshness” or avoid unconscionability of SOF

(2)
Dissent argues that (1) SOF enacted to negate claims such as this (majority is not even serving reasons of SOF; usually romantic ct makes exception b/c in line w/ just rationale of rule) and (2) is up to legislature to change; violation of proper role vis-à-vis legislature; separation of powers issues; close to what is articulated in Plowman and Maryland Natl Bank

d. ** Never takes into acct at-will issue

e. Classical conception of justice- unjust to change rule of people; should allocate risk for self; do not trample of separation of powers (ct openly discusses circumvention)

E. §139 Equitable Estoppel (Defeating a defeater doctrine) & Non-formal Interp: Alaska Democratic Party v. Rice (Alaska 1997, P 314) ( ROMANTIC

1.
Facts-

a.
In 1991, Wakefield contacted Rice about possible employment
b.
In the summer of 1992, Wakefield offered Rice a two-year, oral employment contract 
c.
Rice took a job with other in Aug 1992, making a comparable salary to Wakefield’s offer
c.
Rice subsequently accepted Wakefield’s offer and moved to Alaska in Nov. 1992
d.
In a meeting on Feb. 5, 1993, ADP informed Wakefield that he could not hire Rice
e.
Wakefield maintained differently to respondent until Feb. 15th, when he let her know
f.
The trial court dismissed all claims, except promissory estoppel and misrepresentation
g.
Rice prevailed, and after denial of request for judgment N.O.V., petitioner appeals
2.
Holding-

a.
PE may be invoked to enforce an oral contract that falls within the Statute of Frauds
3.
Rule- Same as above. §139

4.
Rationale-

a.
Rationale for enforcing in spite of statute of frauds: Statute of frauds represents a traditional contract principle that is largely formalistic and does not generally concern substantive rights.  Reliance exception protects important rights and undermines principle only minimally.
XIII. Interpretation: Term Definition

A. History: Subjective vs. Objective Approach

1.
Subjective approach.  Raffles v. Wichelhaus, “Peerless Case.”  Because parties meant two different boats (two by same name, no agreement and, (, no contract. P 350

2.
External approach. Holmes. Evaluate words in accordance with normal usage.

3.
Objective approach. Williston. Interpret words and conduct in accordance with standard of reasonable person familiar with the circumstances, rather than in accordance with the subjective intention of either of the parties.

a.
Could result in assigning meaning neither party intended.

b.
Look to plain meaning of contract, preliminary negotiations, trade usage, course of performance, legal standard (government regulation)
B. Modern Approach: Modified Objective Approach

1.
Modified objective approach.  Corbin.  In interpreting contract, answer two questions: 1) Whose meaning controls the interpretation? and 2) What was that party’s meaning?

2.
Crucial issue often whether either party knew or had reason to know of the meaning attached to the contract by the other.

3.
If neither knew/had reason to know, then still get Raffles result as no mutual assent.

4.
If two parties have different meanings then there is no EP unless ((one is “innocent” and the other is not) or (one has superior bargaining power and drafted the contract – contra proferentem))
C. Rules in aid of Interpretation

SEE p. 358 of KCP

SEE ALSO §202-208 RULES IN AID OF INTERPRETATION
1.
contra proferentem – If a written contract contains a word or phrase which is capable of two reasonable meanings, one which favors one party and the other of which favors the other, then that interpretation will be preferred which is less favorable to the one by whom the contract was drafted
2.
expressio unius exclusio alterius – If one or more specific items are listed, without any more general or exclusive terms, then other items, although similar in kind, are excluded. 

3.
Valeat quam peraet
4.
§204 Supplying an Essential Term
When the parties to a bargain sufficiently defined to be a contract have not agreed with respect to a term which is essential to a determination of their rights and duties, a term which is reasonable in the circumstances is supplied by the court

5.
§207 Interpretation Favoring the Public
In choosing among the reasonable meanings of a promise or agreement or a term thereof, a meaning that serves the public interest is generally preferred.

D. No contra proferentem when two sophisticated parties; §201 misstated: Joyner v. Adams (NC Ct. App. 1987, P 352)( CLASSICAL

1.
Facts-

a.
Plaintiff originally leased land for development to another party, who underwent financial difficulty
b.
Lease subsequently taken over by defendant, who won the concession of no escalation until 30 September 1980, at which time he was obligated to have subdivided ‘all the undeveloped land…whereby all portions are deemed lots and eligible for the execution of a [Lot Lease]’
c.
All lots built and leased by 30 September 1980, except one, which was not built upon or leased until 1982
d.
Plaintiff filed this action in 1983, claiming that defendant failed to comply with the requirements of the lease and sought to recover the difference between the actual, fixed rent paid by the defendant and the rent recomputed under the terms of the of the Base Lease
2.
Holding-

a.
Rejects trial court’s use of contra proferentem, which it says should only be employed between parties of unequal capacities

b.
contra proferentem – when only one party drafts the contract, then the interpretation should be that of the other party.  This rule affords more protection to the interests of the person who is subject to a contract that may be tilted toward the interest of the drafter.

c.
Adopts a slightly modified version of §201(2) and remands to find out what parties knew
3.
Rule-

a.
If two parties have different meanings, then there is no enforceable promise, unless {(one party is “innocent” and the other party is not) or (one party has superior bargaining power and drafted the contract)}

b.
More narrowly: If {(P) one party knows or has reason to know what the other party means by certain language and (Q) the other party does not know or does not have reason to know of the meaning attached to the disputed language by the first party}, then [EI] the court will enforce the contract in accordance with the innocent party’s meaning.

(1)
Innocent – the party does not know or have reason to know what the other party means by his language

(2)
Not innocent – the party knows or has reason to know what the other party means by his language
4.
Rationale-

a.
When parties are of equal capacities, “it seems that a determination of whether either or both parties knew or had reason to know of a different meaning attributed by the other is essential in almost every case where the court finds a lack of mutual assent.”

b.
Note: This version allows no room for degrees of fault.  Under §202(2) less guilty party gets benefit.

5.
Notes-

a.
Contra proferentum only appropriate when there is unequal bargaining power.  Classical bent makes them narrow scope of contra proferentum, cf Drennan- PE limited to gratuitous promise in informal setting. 

b.
The Joyner court made a mistake.  They thought they were restating the rule, but in fact they were not

c.
If you look at §201(2), then you see that the “actual know/did not actually know” & “should have known/should not have known” is actually disjunct

d.
However, Joyner seems to believe that the two are jointly sufficient

§201(2) – “…if that party did not know of any different meaning attached by the other, and the other party knew the meaning attached by the first party; OR that party had no reason to know of any different meaning attached by the other, and the other had reason to know the meaning attached by the first party.”

6. Hypo to illustrate difference
a) Facts

(1) A is a long-time donut seller, but he is sloppy and thinks “dozen” means 12

(2) B is a buyer and long-time bakery owner/retailer

(3) B knows that A is sloppy and that A mistakenly believes that “dozen” means 12

(4) B sends a telegram to A that says, “Per your catalog listing, I offer to buy 100 dozen donuts @ $1.00/dox., deliverable in 1 week

(5) A sends a telegram back that says, “Per your order, I shall deliver 100 dozen donuts @ $1.00/doz., deliverable within a week”

(6) The donut seller, A, ships 1200 donuts

(7) B receives shipment but refuses to pay until another 100 donuts are shipped (B understands that “dozen” means 13 (baker’s dozen))

(8) It is an established trade practice that “dozen” means baker’s dozen

(9) A sues B for the price of the donuts

(10) B wants to cancel the contract, but he is willing to return the stale donuts if need be

b) Under Joyner  

(1) Neither party is innocent, so there is no contract

(a) A had reason to know that “dozen” means 13 

c) Under §201: 

(1) “Where one party actually knew and the other party actually didn’t know OR one party had reason to know and the other party did not have reason to know.”

(2) This time, A may be successful because it is disjointly sufficient, rather than jointly sufficient

B knew and A did not know
E. Objective standard for terms in contract/list of interpretive tools: Frigaliment Importing Co. v. B.N.S. Int’l Sales Corp. (S.D.N.Y. 1960, P 333) ( CLASSICAL

1.
Facts-

a.
Two disputed contracts for different amounts and prices of “chicken”

b.
The Δ/seller shipped “chicken,” and when the Π received the “chicken,” he said it was not appropriate – was not “chicken” as Π understood it – good for boiling and frying

c.
There is a clear drafting problem in the contract

(1) Younger chicken comes in two weights, at a higher price

(2) The older chicken only comes in the heavier weight, but at a lower price

(3) The K differentiated between the two types of “chicken” only by weight and price

(4) The parties did not specify exactly what they intended when they made the contract

d.
Weight and price were underdeterminative proxies

e.
The Δ/seller sent younger and older chicken; the Π/buyer was disappointed ( lawsuit
2.
Holding-

a.
Walks thru various categories of evidence that a court can use to see whether a party has “reason to know” what the other party means 

The text itself ( the term “chicken” standing alone is ambiguous

Preliminary negotiations ( do the preliminary negotiations give meaning to an otherwise disputed term?

Trade usage ( is there a generally accepted meaning in the trade?

Market-based judgment ( do the prices of the product make the meaning evident?

Linguistic cannon

Government regulation

b.
Friendly concludes that none of these types of interpretation speaks decisively for either side

c.
He says that the Π has not carried his burden of production to show that “chicken” was meant in the narrower, rather than broader sense
3.
Rule/ Concepts-

a.
Courts typically will apply plain meaning rule and refuse to allow extrinsic evidence of meaning unless court first concludes there is ambiguity.

b.
intrinsic and latent/extrinsic ambiguity.

Patent ambiguity appears on the face of the instrument.

Latent ambiguity arises from extraneous or collateral facts which make the meaning of a written agreement uncertain although the language thereof, on its face, appears clear and unambiguous.

4.
Notes-

a.
Does that mean that the Π always bears the burden of persuasion? Or Does that mean that the person who is arguing for the narrower definition always has the burden of persuasion?

Friendly is not clear about above-mentioned questions

b.
Under Restatement § 201, there could conceivably be no contract ( claim would have to be modified to restitution

c.
Friendly operates under fairly classical parol evidence rule: Extrinsic evidence that varies or contradicts the terms is not admissible 

However, to determine whether evidence varies or contradicts the contract, the court must come to a conclusion of the terms are (what the contract means)

d.
Corbin argues that texts are never ambiguous or unambiguous because the meanings of terms are always dependant on the community from which the parties hail

That means you are always relying on extrinsic evidence

e.
Friendly was operating under a fairly classical version of the parol evidence rule—in order for extrinsic evidence to be introduced, there must be some ambiguity in the contract
F. Reasonable Expectations in Insurance Adhesion Contracts: C & J Fertilizer, Inc. v. Allied Mutual Ins Co. (IA 1975, P 369) ( ROMANTIC

1.
Facts-

a.
Π bought insurance policy from Δ, and tries to collect after robbery

b.
Δ insurance company refused to pay burglary claim b/c no “visible marks” on exterior, despite forced entry inside. ( express term of the contract

c.
Π sues for breach
2.
Holding-

a.
“Reasonable expectations” will trump those provisions that can be found only through careful scrutiny of adhesion Ks in the insurance setting.
3.
Rule-

a.
Rulified: If there is a conflict between the terms of an insurance policy and a term that an insured would reasonably expect to be in the policy, then the court is to interpret in accord with the reasonably expected term. 

b.
Sub-Rule for “reasonable expectation”: If [P] a party adheres to the other party’s standard terms and [Q] the other party has reason to believe that the adhering party would not have accepted the agreement if he had known that the agreement contained the particular term, then [R] the party does not assent to the term. 

c.
Factors for [Q] from comment f to §237 (now §211)

(1) Is the term bizarre or oppressive?

(2) Does the term eviscerate the dickered terms explicitly agreed to?

(3) Does the term eliminate the dominant purpose of the transaction?
(4) Was the term hidden from view, illegible, or such that the adhering party never had an opportunity to read?
4.
Rationale-

a.
Insurance contracts are adhesion form contracts (“take-it-or-leave-it”), buyers (insureds) have no opportunity to bargain for terms.  Rationale of reasonable expectations should be applied when it works to the advantage of the insured.

b.
Very concerned about unequal bargaining power

5.
Notes-

a.
Ct is micro-managing the ins co’s drafting of rules that may be over-inclusive, i.e. rule just meant to not pay for inside jobs not exclude real burglaries; Brewer says that their interp raises questions of institutional competence to make this kind of judgment for the co

b.
Dissent: P 376 Furious—says that K manifested intention of parties; in face of administrative body and all precedent; П admits to knowing of provision; no evidence of fraud; type not even small
XIV. Interpretation: Parol Evidence Rule (term definition)

A. Parol Evidence: Rules and Rationales

1.
Integration
a.
The level to which the writing is intended to be a complete statement of the agreement

2.
Parol Evidence Rule

a.
(Libby) “Extrinsic evidence is inadmissible to contradict or vary the terms of a valid written instrument”

3.
Classical approach
a.
The contract must be ambiguous on its face—patent ambiguity—for extrinsic evidence to be admitted

b.
Only look at the “four corners” of the contract – if not, you are working in a circle

If you do not, then you are working in a circle because you are allowing parol evidence to lay the foundation for admitting parol evidence 

The writing itself, not extrinsic evidence, is the best reflection of the parties’ intent

4.
Romantic (Corbin 2-step) approach

The court looks at all extrinsic evidence first to see whether it will aid in ascertaining the intent of the parties

The court then “finalizes” its understanding of the K (sets a baseline of terms that the extrinsic evidence cannot vary or contradict
B. Parol Evidence Rule: Thompson v. Libby (MN 1885, P 384) ( CLASSICAL

1.
Facts-

a.
Π sold logs to Δ; Parties executed a K that remained silent as to any warranty; Δ refused to pay for logs on account of substandard quality; Π sues for purchase $$$; claiming they had oral agreement as to warranty
Holding-

a.
No, extrinsic evidence should not be admitted because the contract imports on its face to be a complete expression of the whole agreement ( parol evidence rule kicks in
3.
Rule-

a.
General parol rule of evidence – “If parol contemporaneous evidence contradicts or varies the terms of a valid written instrument, then is not admissible 

b.
Parol evidence admissible to ascertain meaning: “If necessary, then parol evidence of extrinsic facts and circumstances would be admissible to apply the contract to its subject-matter, or in order to a more perfect understanding of its language. But in that case such evidence is used, not to contradict or vary the written instrument, but to aid, uphold, and enforce it as it stands.”

The ambiguity must be PATENT

c.
Sufficient condition for evidence of an “added term” being not admissible: If [P] a written contract “imports on its face to be a complete expression of the whole agreement” then (Q) “it is presumed that the parties have introduced into it every material item” and (R) “parol evidence cannot be admitted to add another term to the agreement.” 

d.
Necessary and sufficient condition for complete integration: A written contract “imports on its face to be a complete expression of the whole agreement” if and only if it “contains such language as imports to be a complete legal obligation.”

e.
Collateral Promise: “To justify the admission of a parol promise by one of the parties to a written contract, on the ground that it is collateral, the promise must relate to a subject distinct from that to which the writing relates.”
4.
Rationale-

a.
Avoids “the uncertain testimony of slippery memory”
5.
Notes-

a.
SEE § 209-217 on completely and partially integrated agreements

C. Parol Evidence Rule: Taylor v. State Farm Mutual Ins Co. (AZ 1993, 392) ( ROMANTIC

1.
Facts-

a.
Π claims that Δ improperly failed to settle prior accident lawsuit within policy limits of Δ; Π sues Δ for bad faith, seeking damages for the excess of prior judgment above insurance coverage; Π signed a release form in exchange for $15,000 in uninsured motorist benefits; Trial Judge found release to be ambiguous and that therefore parol evidence could be admitted; Having been instructed in the interpretation of the release, jury awarded Π $2.1M compensatory and $300K atty fees; Appellate court reversed, saying release agreement was not ambiguous and therefore parol evidence not admissible
Holding-

a.
Trial ct admitted parol evidence.  After a review of all the extrinsic evidence, the contract could reasonably have had more than one interpretation—therefore ambiguous—so extrinsic evidence is okay
Rule-

a.
Two-Step Approach (Corbin): (1) The court considers the extrinsic evidence to see whether it will aid ascertaining the intent of the parties; (2) The court “finalizes” the court’s understanding of the contract ( sets a baseline of terms that the extrinsic evidence cannot vary or contradict
b.
Sufficient condition for admitting evidence: If the disputed terms of the agreement are “reasonably susceptible” to proffered evidence of meaning, then “the evidence is admissible to determine the meaning intended by the parties.
c.
Necessary condition for admitting evidence: If the extrinsic evidence is admissible, then the extrinsic evidence does not “vary or contradict the written words.”

d.
Sufficient condition for not admitting the evidence: If the extrinsic evidence “varies or contradicts the written words,” then the evidence is not admissible
4.
Rationale-

a.
“The meaning that appears plain and unambiguous on the first reading of a document may not appear nearly so plain once the judge considers the evidence.  In such a case, the parol evidence rule is not violated because the evidence is not being offered to contradict or vary the meaning of the agreement.  To the contrary, it is being offered to explain what the parties truly may have intended.”

b.
Romantic rationale: rejects plain meaning and four corners rule—ct’s job is to find out what these parties meant and do justice

5.
Notes-

a.
When would a judge exclude the extrinsic evidence? ( If it varies or contradicts the terms of the agreement.  

b.
BUT how does the Corbin rule determine what the baseline meaning is in order to determine what evidence will vary or contradict it?  Need some mechanism for fixing the meanings of the words.

c.
See special concurrence and worry about difficulty in applying amorphous standard.

6.
Hypo from Handout 

Under Libby
Statement A: Contract seems to be patently ambiguous in regards to Statement A, so extrinsic evidence would be admitted in regard to that statement
 Statement B: Probably would not admit extrinsic evidence regarding Statement B because it is latently ambiguous
Statement C: Would not admit extrinsic evidence in regards to this statement because it would vary the terms—also see the general rule mentioned above  
Under Taylor
Statement A: Would admit because it is reasonably susceptible to either interpretation – American Flags or Solid-colored flags; however, it may vary the language, if you narrow it to one meaning or the other
Statement B: Would allow extrinsic evidence to support this claim because it refers to trade usage that differs from everyday meaning of the word ( it gets at the intent of the parties
c)   Statement C: May allow extrinsic evidence if the trade usage always defines “flag” as composed of 100% colorfast denim cotton
D. Parol Evidence Rule: Sherrodd, Inc. v. Morrison-Knudson Co. (MO 1991, 407)( CLASSICAL

1.
Facts-

a.
Π surveyed area and was informed by Δ that 25,000 cubic yards of excavation were needed; Π’s bid was accepted by sub-contractor COP, whose bid was ultimately accepted by Δ; While performing excavation, it became clear that amount of work far exceeded 25,000 cubic yards; Written contract between Δ and COP provided that Π would perform excavation for an “LS” (lump sum) payment of $97,500; Π contends that it signed contract after it knew that the job involved more than 25,000 cubic yards because COP officer threatened to withhold payment until K is signed; Π further contends that COP verbally represented that a deal would be worked out wherein Π would be paid more than the $97,500; COP said it would only help Π in claim against Army Corp of Engineers ( the claim was denied; The K included a merger clause barring verbal additions to K
2.
Holding-

a.
The parol evidence rule excludes this extrinsic evidence, even to determine allegations of fraud, if fraud goes to content of K.
3.
Rule-

a.
If a K is reduced to writing, whether the law requires so or not, then the written K supersedes all the oral negotiations or stipulations concerning its matter which preceded or accompanied its execution, UNLESS a mistake or imperfection of the writing is claimed or when the validity of the agreement is the fact of the dispute.

b.
Necessary Condition for the Fraud exception: The fraud exception applies if and only if the alleged fraud does not relate to the subject of the contract.

c.
Sufficient Condition for inadmissibility: If the alleged oral promise (extrinsic evidence) directly contradicts the terms of an express written contract, then the alleged oral promise (extrinsic evidence) is inadmissible.
4.
Rationale-

a.
Without parol evidence rule, contracting parties would be "under a cloud of uncertainty" as to whether they can rely on their written contracts.

5.
Notes- Dissent

a.
Disagrees with adding another jointly sufficient condition for fraud exception to parol evidence rule: Alleged fraud must not contradict an express term of the contract

b.
Eviscerates fraud exception

c.
“Four corners” rule that must be ambiguous on its face, motivated by fear of juries( too easily moved by emotional stories; may not go with law but with sense or morality or justice; so judge must for each element go in chambers and evaluate evidence and apply parol evidence rules and exceptions to determine if admitted, i.e. trier of fact can consider evidence; must make this determination even when sitting w/ no jury

XV. Interpretation: Implied Terms (term settling)

A. Implied Terms: Rules and Rationales: Good Faith and Fair Dealing

1.
§205 Duty of Good Faith and Fair Dealing

a.
Every contract imposes upon each party a duty of good faith and fair dealing in its performance and its enforcement
2.
§77 Illusory and Alternative Promises

a.
A promise or apparent promise is not consideration if by its terms the promisor or purported promisor reserves a choice of alternative performances unless:

Each of the alternative performances would have been consideration if it alone had been bargained for, OR

One of the alternative performances would have been consideration and there is or appears to the parties to be a substantial possibility that before the promisor exercises his choice events may eliminate the alternatives which would not have been consideration
B. Reasonable Efforts: Implied Promise: Wood v. Lucy- Lady Duff-Gordon (NY 1917, P 432) ( ROMANTIC

1.
Facts-

a.
Π received the exclusive right for one year, renewable on a year-to-year basis if not terminated by 90-days’ notice, to endorse designs with Δ’s name and to market all her fashion designs for which she would receive one-half the profits derived.
b.
Lucy broke the contract by placing her endorsements on designs w/o Wood’s knowledge.  
2.
Holding-

a.
Finding for П.  There was a K (not an illusory promise) because the Π had an implied duty to use reasonable efforts to bring profits and revenues into existence ( therefore, consideration
3.
Rule-

a.
If the whole writing is “instinct with an obligation,” then there is a K, even though a promise may be lacking

b.
If (a party accepts exclusive agency) then (he makes an implied promise to use REASONABLE EFFORTS to bring profits to existence).

4.
Rationale-

a.
“The law has outgrown its primitive stage of formalism when the precise word was the sovereign talisman, and every slip was fatal.”
Notes-

a.
Cardozo gets around the illusory promise problem by saying that the Π had actually taken on a implied duty ( “to use reasonable efforts to bring profits and revenues into existence”

The contract would be illusory, if the Π did not make other promises that imply the duty to market Lady Duff

If it were an illusory promise, then Lady Duff would win because there would be no consideration 

b.
Cardozo takes pains to show that duty is implied-in-fact by saying that the two parties must have been acting in good faith, and as such, they must have meant the same thing

c.
He does not know what the actual intent of the parties were, but he imputes one to them – his intent

d.
§77 Restatement Illusory Promises- addresses as an “apparent promise” that “reserves a choice of alternative promises” unless (1) each of alternatives would be CNS if it alone had been bargained for OR (2) one of alternatives would have been CNS and substantial possibility that before performance, events would have eliminated alternatives which would not have been CNS

e.
In addition, can always try to argue that they were a bargaining for a chance to challenge a claim that there is an illusory promise and thus no CNS

C. Good Faith & Fair dealing/Wrongful Discharge of At-Will Employee: Donahue v. Federal Express Corp. (PA 2000, 466) ( CLASSICAL

a. 1.
Facts-

b. П at-will employee; while working for Δ, he revealed and complained about business misconduct.  He was fired for allegedly making racial comments and tried to appeal thru Δ’s fair employee treatment commission, but failed.  

c. П claims he was fired in retaliation. П filed suit claiming Δ breached implied covenant of good faith and fair dealing in employment K, that firing violated public policy, and that П’s wk was sufficient to imply CNS.

2.
Holding-

a.
No to all claims

b.
The duty of good faith and fair dealing applies to those contractual terms that exist beyond the at-will employment relationship

c.
The duty of good faith and fair dealing also applies to terms within the contract that provide for a review process

d.
An employee can defeat the at-will presumption by establishing that he has given his employer additional consideration other than the services for which he was hired

e.
The employer cannot fire an at-will employee in clear contravention of public policy
3.
Rule-

a.
Definitional Rule: There is Good Faith and Fair Dealing if and only if there is Honesty in Fact

If  a party acts in bad faith as to deprive another employed party of his fair share of the profits related to the project, then the employed party can recover for the lost profits, but not for the loss of employment
b.
If an employer expressly provides in an employment contract for a comprehensive evaluation and review process, then the employer owes a duty of good faith in performance of that review process

c.
If an employer terminates an at-will employee and violates a public policy, then the employee has a cause of action

Examples of public policy:  

Cannot require an employee to commit a crime

Cannot prevent an employee from complying with a statutorily imposed duty

Cannot discharge an employee when specifically prohibited from doing so by statute

Court can announce public policy only in reference to laws and legal precedents

d.
If an employee establishes that he has given his employer additional consideration other than the services for which he was hired, then he is no longer an at-will employee

Examples of additional consideration:

When an employee affords his employer a substantial benefit other than the services which the employee is hired to perform, or when the employee undergoes a substantial hardship other than the services which he is hired to perform

HOWEVER ( no additional consideration where the employee has suffered detriments that are “commensurate with those incurred by all manner of salaried professionals” Cashdollar
e.
Synthesis: If it’s an at-will employment relationship, and it is NOT the case that termination threatens a clear mandate of public policy, and it is NOT the case that the employee’s termination is in violation of announced termination procedures, and it is NOT the case that the termination is intended to deprive the employee of just compensation, then there is no violation of the good will and fair dealing doctrine of contracts.
4.
Rationale-

a.
Traditional approach to at-will employment has few exceptions.  Cannot use implied good faith covenant to transform at-will employment into employment that requires good or just cause for termination.

b.
Will not change contractual rel b/t parties w/o very good cause
D. Hypothetical

Facts
Paul Robeson v. Jerry McGuire

McGuire is a sports agent for Robeson

McGuire promises Robeson that in exchange for being given the exclusive right to license Robeson’s name for a year, then he would give 60% of those royalties to Robeson.

Robeson did not want to give McGuire the agreement

So, he would let McGuire go out and try to market; if he liked the results, then he would use McGuire; if not, he would go out and find someone else to market his stuff

Under Wood
a) If the implied promise were to give reasonable efforts to market Robeson’s stuff and McGuire actually did give reasonable efforts, then the contract would be binding

b) This is distinguished from Wood because Cardozo tries to deduce the intent of the parties; HERE, Robeson intended not to be bound

c) But, you could attack this intent under §205 of the Second Restatement of Contracts, which requires good faith and fair dealing

Under Donahue
a) Donahue court enunciates the “Good faith and fair dealing doctrine” in performance and its enhancement

b) Robeson would probably lose because he is not acting with honesty in fact, as far as the contract is concerned
Under Monge
a) Monge rule- any K for indefinite pd is presumed to be at-will
b) Cloutier gives jointly sufficient conditions to Monge rule (violate pub policy or discourages by pub policy)( when, bad faith, malice or retaliation then have cause of action; when have 3rd disjunct (retaliation) also have public policy violation( Brewer thinks that retaliation is end game
c) B/c Cloutier ct doesn’t seem to agree, J would have to interp “bad faith, malice or retaliation” and prove “public policy” prong; would want to know something about labor law for sick leave; don’t need to find statute per Cloutier; doesn’t even have to be “strong and clear” public policy; so highly discretionary delegation of pwr to trial ct (very romantic idea); compare to P 470.9 comments on vagueness of pub policy; appears to say under Donahue policy must be announced in law (very classical rxn to romantic)
d) Baker idea is that want express terms; do not like terms implied in law

E. Implied Terms/Implied Warranty under UCC §2-313; Fact skepticism: Bayliner Marine Corp. v. Crow (VA 1999, 485) ( CLASSICAL (court applying Romantic Rule)

1.
Facts-

a.
Π-Crow given “prop matrix” that describes the top speed as much higher than it actually was; Boat outfitted differently than the one discussed in the “prop matrix”; Π sues and wins in Trial Court; Δ-Bayliner appeals
b.
Current court claims it is viewing the facts in the most favorable light for the Π, but they do not actually do that ( find trial court’s fact-finding “clearly erroneous” on all three claims( Fact skepticism

c.
Issues:

(1)
Did Bayliner breach an express warranty under UCC §2-313 created by the “prop matrix,” which stated that the boat was capable of a maximum speed of 30 mph?

(2)
Did Bayliner breach an implied warranty of merchantability under UCC §2-314?

(3)
Did Bayliner breach an implied warranty of fitness for a particular purpose under UCC §2-315?
2.
Holding-

a.
No, (a) the “prop matrix” did not relate to the particular boat purchased by Crow, or to one having substantially similar characteristics; (b) the statement in Bayliner’s brochure, “delivers the kind of performance you need to get to the prime offshore fishing grounds,” is simply the manufacturer’s opinion or commendation of the goods

b.
No, Π did not establish the standard of merchantability in the trade, and Π did, in fact, use it for offshore fishing.

c.
No, the record does not show that Crow informed Bayliner of his precise requirement
3.
Rule-

a.
§2-313 Express Warranty

(1) Express warranties are created by the seller as follows

(a) Any affirmation of fact or promise made by the seller to the buyer which relates to the goods and becomes part of the basis of the bargain creates an express warranty that the goods shall conform to the affirmation or promise

(b) Any description of the goods which is made a part of the basis of the bargain creates an express warranty that the goods shall conform to that description.

(c) …

(2) …an affirmation merely of the value of the goods or a statement purporting to be merely the seller’s opinion or commendation of the goods does not create a warranty.

b.
Court’s variation on §2-314 Implied Warranty: Merchantability; Usage of Trade

(1) If (a significant segment of the buying public would object to buying the goods) and (the Π establishes the standard of merchantability in the trade) and (the goods are not reasonably capable of performing their ordinary functions), then the goods violate an implied warranty of merchantability.

c.
§2-315 Implied Warranty: Fitness for a Particular Purpose

Where a seller…has reason to know any particular purpose for which the goods are required and that the buyer is relying on the seller’s skill or judgment to select or furnish suitable goods, there is…an implied warranty that the goods shall be fit for such purpose.
Notes-

a.
Seems to be a Classical court that wants to allocate risk to the buyer (caveat emptor)

b.
Classical courts can apply Romantic rule (UCC) as they see fit

c.
Romantic rules only work if employed by subsequent Romantic courts

d.
Standard of Review

(1) Court seems to conflate “sufficiency of the evidence” with “clearly erroneous”

(2) Rules with low formal efficacy lend themselves to many interpretations of the facts (they are, after all, self-proclaimed “fact intensive” rules)
F. Implied warranty of skillful performance and quality of residential property: Caceci v. Di Canio Construction Corp. (NY 1988, P 499) ( ROMANTIC

1.
Facts-

a.
New house built by Δ for Π; 1-year guarantee on certain workmanship; K also includes merger clause that extinguishes at closing all claims, except those specifically made to survive title closing; four years later, house begins to sink b/c built on bum foundation; house had to be jacked up and reinforced; Π sues
2. Holding-

a.
Finding for Π
b.
There is an implied term in the express contract between the builder-vendor and purchasers that the house to be constructed would be done in a skillful manner free from material defects

c.
Merger clause cannot disclaim implied warranty of skillful performance and quality of a newly constructed home
3.
Rule-

a.
If an individual contracts with a home-builder for a new home, then the home comes with an implied warranty that guarantees the house from material defect, even if that material defect is not known/unknowable to the home-builder/seller

b.
Merger clause has no effect in disclaiming implied warranty.

4.
Rationale-

a.
The unequal capacities of the parties makes the Π unreasonably imperiled by the potential latent defects of faulty performance

b.
The home-builder is in the best position to take precautions – what about discount imparted to home-buyer?

c.
Court is justified because caveat emptor is court-made law; also, changing times cause for changing common law ( analogy to the demise of privity; cannot inspect home before it is built

d.
Resonant with covenant of good faith in contract law

e.
Cheapest cost avoider econ argument- seller must disclose b/c cheapest for him to discover it

5.
Notes-

a.
Can’t the parties bargain between themselves for the type of warranty they want?

b.
Is the crappy warranty priced into the home cost?

c.
Romantic Rationale

(1) Motivated by unequal capacities of buyer/seller

(2) Justification is somewhat iffy that buyer must rely on builder

(a) People can get insurance; employ inspectors; buy larger warranty

d.
Is the court in the best position to promulgate this sort of rule (institutional competence)
XVI. Defeator Doctrines: Economic Duress and Undue Influence

A. Economic Duress: Totem Marine Tug & Barge, Inc. v. Alyeska Pipeline (AL 1978, 526)( ROMANTIC

1.
Facts-

a.
Π hired to haul bargefull of Δ’s stuff from Houston to Alaska; Problems of misrepresentation alleged by Π began from very beginning; Numerous delays from unforeseen circumstances and wrangling with Δ; Δ also unloaded Π’s barge @ Long Breach in such a way as to void Π’s insurance; Δ eventually breaks K; Parties agree to partial payoff and release

b.
Δ has П sign release of legal claim in exchange for immediate payment of $97K.  П files claim for balance claiming that release void b/c eco duress.

2.
Holding-

a.
Yes, release K should be voided because Δ wrongfully withheld payment/knew that Π had no choice but to accept an adequate sum, Π had a lack of alternatives/involuntarily accepted an offer of inadequate payment
3.
Rule-

a.
Grimshaw Rule: If (P) {party B involuntarily accepts terms of party A} and (Q) {the circumstances give B no reasonable alternative to accepting those terms} and (R) {the circumstances are the result of coercive acts of A}, then (VOID) the contract is voidable by B.

(1)   Sub-rule for R (necessary condition): If the duress resulted from defendant’s wrongful or oppressive conduct and not by plaintiff’s necessities, then R.

b.
Rule 2: If {A, “by wrongful acts or threats, intentionally causes B to involuntarily enter into a transaction} and {B has no reasonable alternative but to accept A’s terms or face serious financial hardship}, then the contract is voidable.
4.
Rationale-

a.
Levels the playing field; Does not leave on party at the mercy of the other

b.
Romantic reallocation of risk and concern about unequal capacities

5.
Notes-

a.
Court seems to stress the R prong of the Grimshaw rule, but then abandons the causation portion in the application ( did Alyeska actually cause the financial straits of Totem?

(1) To satisfy the Grimshaw rule, it seems that something along the lines of Case 2 from Handout 19 is needed ( defendant intentionally created (caused) the dire circumstances in which the plaintiff found itself

(2) Court assumes that it is okay that Totem was shaky at the beginning of the transaction

(3) Should it need to be relatively stable?

b.
Causation necessitates the court’s setting a baseline against which the financial stability can be measured

(4) In Undue Influence, the doctrine provides an express baseline ( the person must be of reasonable courage/reasonable firmness

(5) If Alyeska was the straw that broke the camel’s back, then how many straws should the court allow the camel to have on its back when it walks into the courtroom?  

(6) Ct does not set a base line; so questions becomes( was party actually induced to enter K by threat; This court ultimately does not worry about causation

c.
Which rule does the court actually use?

(1) Though the court spends a lot of time on the Grimshaw rule, it ultimately uses Rule 2
(a) Wrongful conduct, lack of alternative, one party (thru necessity) accepts an inferior payment offered by the other party that is taking advantage of the circumstances

(b) Never talks about creating the circumstances, so it 

d.
Posner P 534 in Selmer makes eco argument that need causation b/c in interest of class of weaker pty who may have eco interest in enforcing K at times; inability of weak pty to enter binding agreement could be paralyzing for them
e.
Dangers of economic duress

(1) The courts may go around as roving contract cops, but if the correction is too great, then it destroys the autonomous decision-making provided by contract law; See Unger P 535- inequality of bargaining pwr too common in market economy; so eco duress would act as “roving commission” taking on most egregious; challenged this by saying if wrong amt of corrective axn then will destroy decentralized decision-mkg thru K; one way to limit this risk is causation requirement
(2) Makes no sense to nullify all contracts in which one party is economically shaky

e.
This case clearly presents all three overarching themes of Contract Law

(1) Allocation of Risk
(a) Plaintiff traded a chance of non-immediate, huge payout for a guaranteed, immediate, smaller payout
(2) Unequal Capacities
(a) Plaintiff needed money badly
(b) Totem was a far-weaker party

(3) Heteronymous v. Autonomous parties
(a) Should they be able to contract without the infringement of the court on their agreement?
f. Threat of criminal proceeding usually treated as threat that would cause duress

g. Lack of reasonable alternative- even if threat improper, K should not be voidable unless have this

(4) Restatement § 175 Comment b( reasonable alt may be legal axn, alt sources of goods or funds; toleration if minor vexation

B. Undue Influence: Odorizzi v. Bloomfield School District (CA App. 1966, 535)( ROMANTIC

1.
Facts-

a. Π arrested on charges of homosexual activity; Δ urged him to resign his position as teacher in elementary school by showing up at his house when Π arrived home; Π had not slept in 40 hours; Π claims Δ’s used undue influence to secure his resignation
a) Was there duress or menace?
b) Was there fraud (actual or constructive)?
c) Was there mistake?
A. Was there undue influence?
2. Holding-

a. No duress because the action or threat in duress or menace must be unlawful, and a threat to take legal action is not unlawful, unless the party making the threat knows the falsity of his claim.
b. No actual fraud because it involves conscious misrepresentation, or concealment, or non-disclosure of a material fact which induces the innocent party to enter the contract.  No constructive fraud because you need a breach of duty by one in a confidential or fiduciary relationship to another which induces justifiable reliance by the latter to his prejudice.  No fiduciary rel b/t employer-employee.
c. No mistake because the complaint fails to disclose any facts which would suggest that consent had been obtained through a mistake of fact or law.
d. Yes, there is undue influence
3. Rule-

If (there is excessive pressure by a “dominant subject”) and (excessive pressure is used to persuade “one who is vulnerable to excessive pressure), then there is undue influence.
If (there is excessive pressure) and (there is undue susceptibility), then there is undue influence.
(1) Subjective standard for gauging jointly sufficient condition one

(2) Factors for jointly sufficient condition two: 
(a) Discussion at an inappropriate time
(b) Consummation of transaction in unusual place
(c) Insistent demand that transaction be completed at once
(d) Extreme emphasis on untoward consequences of delay
(e) Use of multiple persuaders by the dominant side against a single servient party
(f) Absence of third-party advisers to the servient party
(g) Statements that there is no time to consult financial advisers or attorneys
4. Rationale-

a. Romantic doctrine that shows the three overlapping, overarching themes - there’s unequal bargaining power, the playing field should be leveled off.

b. Ct gives subjective test for dominance and subservience at  538.9 “Logically the same …. to act freely”; not a “person of ordinary firmness and courage” standard; if very weak, then may  only need to have a very persuasive person to claim undue influence

5. Notes-

a. Dominance v. Subservience
Not an objective test
The two parties are measured against one another: regular man v. wimp; superman v. regular man; etc.
Do not necessarily need to be a person of ordinary and reasonable courage
You simply need to be overwhelmed by superior force in relation to your own capacity
b. As in Totem must ask if law should really be depriving people of superior position and knowledge of the law?
c. Restatement §177: When Undue Influence Makes a K Voidable- Undue influence = unfair persuasion of a party under domination of other or who b/c of rel is justified in assuming w/ act consistent w/ his welfare.  If assent induced by undue influence, then K voidable by victim.
XVII. Defeater Doctrine: Misrepresentation and Duty to Disclose

A. Hidden Defects and Virtues: Rules and Rationales

B. Duty to Disclose Hidden Defect of Home: Hill v. Jones (AZ App. 1986, 553)( ROMANTIC

a. 1.
Facts-

b. Π buys termite ridden house from Δ; Δ knows about termites but doesn’t mention it to Π who also has experience with termite problem; independent termite inspection report clears house (didn’t see damage because of stacked boxes). There was a clause that says only terms in contract count; no other agreements or statements hereafter are valid. 
c. Π sues to rescind purchase, claiming misrepresentation and nondisclosure.
Holding-

a. Yes, the seller did have a duty to disclose facts materially affecting the value of the property.
Rule-

Florida rule (adopted)]: If (P) the seller of a home knows of facts materially affecting the value of the property and (Q) these facts are not readily observable and (R) these facts are not known to the buyer, then (DD) the seller is under a duty to disclose.

Sub-rule for materiality: If a matter is one to which a reasonable person would attach importance in determining his choice of action, then a matter is material.
(1) A question for the trier of fact (here it’s a jury)

Rule for extrinsic evidence regarding fraud: If a provision in a contract makes it possible for a party thereto to free himself from the consequences of his own fraud in procuring its execution, then the provision is invalid and necessarily constitutes no defense 

Parol evidence is always available to show fraud
CA Rule (Canvassed): Where the seller knows of facts materially affecting the value or desirability of the property which are known or accessible only to him and also knows that such facts are not known to, or within the reach of the diligent attention and observation of the buyer, the seller is under a duty to disclose them to the buyer.  **Applies to hidden defects and virtues. (Might add a diligent research element)

Rationale-

a. Romantic (balancing interests): Florida rule “properly balances the legitimate interests of the parties in a transaction for the sale of a private residence”

b. Failure to disclose is a failure to act in good faith and in accordance with reasonable standards of fair dealing  §161(b); other sxns more stringent req’ts (correct previous assertion, etc)

(1) See §161 When Non-Disclosure is Equivalent to an Assertion 

(2) 162 When a Misrep is Fraudulent or Material: Fraudulent when intends to induce assent AND knows wrong, no basis, or no confidence; Material if likely to induce assent from reasonable person or maker knows likely … from recipient.

(3) But see also §163 When a Misrepresentation Prevents Formation…: “If a misrepresentation as to character or essential term…induces conduct that appears to be a manifestation of assent by one who neither knows nor has reasonable opportunity to know of the character or essential terms of the proposed contract, his conduct is not effective as a manifestation of assent. (jointly sufficient conditions)
Notes-

a. Kronman’s rule –  wants to achieve two economic goals:  encourage people to find the true value of goods (encourage geologist to find the oil on the farmer’s land), believes overall will make society wealthier.  

(1) Deliberately aq’d: shouldn’t have to disclose if went to some trouble – put goods in the hands of the highest valued.  Protect invst and provide incentives.   Doesn’t apply to windfall information (looks like socialism to B). Like geologist and farmer

(2) Casually aq’d: If casually aq’d, and know other does not know, then he should disclose.  Prevents cost of mistaken Ks.

(3) Classical

b. Cheapest cost avoider- like Cacceci; burden on one who can get info cheapest; eco efficiency arguement

c. Laidlaw-1817, P 559- Classical Π purchased tobacco from Δ immediately after obtaining news of the Peace Treaty of Ghent; Δ inquired as to whether there was any news that was calculated to enhance the value of tobacco; Π remained silent; Δ refused to give tobacco after finding out what had happened; S.Ct. holds no duty to disclose and no fraud—he was just more diligent and should get benefit of that; caveat emptor 

d. You are always free to allocate this risk by bargaining for warranty or similar.  Kronman undermining up-front bargaining to some extent by saying if you didn’t bargain for it, apply these other tests.
e. Restatement recognizes obligation to disclose in fiduciary relationships; case law does also P 562; friendship not fiduciary relationship, even if give advice
XVIII. Defeater Doctrine: Unconscionability

A. Unconscionability: Williams v. Walker-Thomas Furniture Co. (D.C., 1965, 566)( ROMANTIC

1.
Facts-

a. Π bought furniture and then stereo from Δ on installment plan w/ a clause saying default on one payment and we repo everything (buyer pays off fraction of all goods, not one item at a time).  Π defaults, Δ repossesses all furniture, Π sues.  
b. Π contends the contracts were unconscionable and therefore unenforceable.
2.
Holding-

a. Unconscionability of the contract is a valid claim, so the case is remanded for findings of fact as to whether this particular K was unconscionable or not
3.
Rule-

a. UCC §2-302: (1) If ct finds as a matter of law that the K or any clause were unconscionable at the time at which the contract is made, then the court may refuse to enforce the contract, OR it may limit the application of any unconscionable clause.  
(2) If found unconscionable, ct shall give
b. Court’s Rule: If there is an absence of meaningful choice on the part of one of the parties and there are contract terms unreasonably favorable to the other party, then the contract is unconscionable and should be held unenforceable.
(1) Factors for absence of meaningful choice 
(a) Gross inequality of bargaining power
(b) The manner in which the contract was entered into
(i) Was there obvious education or lack of it among the parties? 
(ii) Did the party have a reasonable oppty to understand the terms?
(iii) Were the important terms hidden in a maze of fine print and minimized by deceptive sales practices?
(2) Factors for unreasonably favorable terms
(i) Terms are to be considered “in the light of the general commercial background and the commercial needs of the particular trade or case
4.
Rationale-

a. “…When a party of little bargaining power, and hence little choice, signs a commercially unreasonable K w/ little or no knowledge of its terms, it is hardly likely that his consent, or even an objective manifestation of his consent, was ever given to all the terms.

b. Re-allocates risk to the seller, even though these are high-risk clients.

Notes-

a. Procedural Unconscionability: some defect in bargaining process or lack of choice by one party, e.g. fraud; here, factors for “absence of meaningful choice” prong of rule go to procedural aspect of analysis of unconscionability,

b. Substantive unconscionability: fairness of terms in resulting bargain; here, terms unreasonably unfavorable to the party ; 

c. Problem w/ circularity: Sub-rule for unreasonably unfavorable: If terms appear unconscionable according to norms and mores of business community, then unreasonable.  Also, very circular and gives very little guidance.

d. Circularity and totality of circumstances in determining lack of choice is paradigmatically romantic idea b/c gives pwr to translate thick normative terms to trial ct. at P 569

e. Criticism: Prof Leff in notes says that this practice was not outside norms in contiguous areas at the time.  “Unconscionability and the Code- The Emperor’s New Clause.”  

f. Other criticism is that П was not creditworthy; would have to raise interest and monthly payment ( might be very unattractive to person on monthly income; classical judge could easily find that these terms were not unreasonably favorable to one party

B. Unconscionability: Adkins v. Labor Ready, Inc. (4th Cir. 2002, 578)( CLASSICAL (applying Romantic rule)

1.
Facts-

a. Π was a temporary worker staffed periodically by Δ, a temporary employment agency

b. Π sues for various claims and wants to litigate, but his contract with Δ contains an arbitration clause

c. Π claims arbitration clause should not be enforced because of 1) lack of consideration or 2) unconscionable contract of adhesion; argues there is unequal bargaining power b/c adhesion, low edu and indiv vs corp.
2.
Holding-

a. Yes, arbitration should be compelled.   The contract was bilateral, so the exchange of promises to arbitrate any disputes was consideration for both parties 

b. Ct refuses to allow unconscionability based solely on unequal capacities; arbitration is no more or less favorable as a means of dispute resolution; Π has not shown that arbitration would be prohibitively expensive and therefore unreasonably unfavorable to him.
3.
Rule-

a. If there is “gross inadequacy in bargaining power” and “terms unreasonably favorable to the stronger party,” then there is unconscionability. 
b. Adds second prong and then finds facts very classically.
4.
Rationale-

c. Modus tolens reductio argument: [P] If there was a ruling of unconscionability on this analysis alone, [Q]then it could potentially apply to every contract of employment in our contemp economy and would require the judiciary to try to eliminate the iniquities inevitable in a capitalist system. Not p so not Q
d. Separation of powers: FAA evinces strongly liberal Congressional power towards compelling arbitration. Ct will not intervene into their domain.

6. Notes-

e. Ct takes very classical approach to what is a very clearly romantically promulgated doctrine; narrows rule by promulgating own second prong in addition to unequal bargaining pwr; also finds facts in classical way
XIX. Defeater Doctrine: Contrary to Public Policy

A. Public Policy: Rules, Rationales and Sources

1. Sources of public policy: statutes, regulations, professional codes, cases

a. Statutes

(1) A large majority of cases that invoke “public policy” rely on the contravention of a statute

(2) Variety of ways that statutes can enunciate public policy

(a) Statutory rule directly prohibits the contractual provision at issue

(b) Rationale for statute prohibits the contractual provision at issue

(c) Contractual provision is inconsistent with statutory rule
b. Judicial decisions, Prof Ethical Codes (Judges must balance against pub policy in favor of freedom to K)

2. Riggs v. Palmer (NYS, late 1800s)

a. Facts-

(1) Nephew left $ in uncle’s will; gets wind that uncle is displeased w/ him and wants to change will; nephew kills uncle before he can change will; what  happens to will?; 
(2) Nothing in Statute of Wills addresses the question
b. Dissent says that legislature already imposes penalties for murder, never said that must void will as penalty; makes very strong separation of powers argument( Constrainer conception of judicial role vis-à-vis the legislature

c. Is it proper role of ct to add to penalties? Majority says that ct can do it  (read legislation like a K implied in fact- even though they did not say it this is what they meant( Cooperator conception of judicial role vis-à-vis the legislature

d. But see case where ct held that Rev Moon’s followers must pay large bill even though hotel owner didn’t renew license; says would be unconscionable; unless legislature says must void K will not do it; state has own remedies against innkeeper; flows from rule of law values( must put people on notice about exactly what penalties will e for failure to get license, also “no punishment w/o a law” argument
3. Derico v. Duncan – another example
a. Facts: 
(1) Homeowners and contractor have K for home improvements; Kr assumes part of homeowners debt (so also lending her $); 
(2) Kr did not have license to lend money, required by state law; but statute did not say what happens to party’s K who lends $ w/o license (some fines but nothing specific about enforcing K) 
b. Holding-

(3) Ct offers rule: relies on distinction b/t statutory requirements to provide revenue and those for benefit for public; decide regulatory scheme meant to prohibit such lending; strike down that part of K, but uphold the rest of it (Blue pencil rule and severable clauses); maybe can make restitution argument instead of trying to EP

4. Restatement Framework §§178-188
a. §178 When a Term is Unenforceable on Grounds of Public Policy
(1) If legislation says unenforceable or interest in enforcing outweighed by public policy against enforcement.

(2) Factors in favor of enforcement: parties’ justified expectations, forfeiture, special pub interest

(3) Factors against: strength of policy as a manifested by statutes or case law, likelihood refusal to enforce will further that policy, seriousness of misconduct, how direct connection is between misconduct and term

b. §187- Non-ancillary restraints on Competition- If not ancillary to transaction or rel, then unenforceable

c. §188 Ancillary restraints on Competition
(1) Unreasonable if: restraint grtr than needed to protect legitimate interest promisee’s need outweighed by hardship on promisor and likely injury to the public

(2) Promises that are ancillary to valid transaction include: promise of seller not to compete w/ buyer of business so as to damage value; employee not to compete w/ employer; promise of partner not to compete w/ partnership (not lawyers per ABA regs)

B. Restrictive covenants between physicians: Valley Medical Specialists v. Farber (AZ 1999, 599)( ROMANTIC

a. 1.
Facts-

b. Δ signed a restrictive covenant with Π that purportedly lasted three years after termination and applied to an area within five square miles of any office maintained by the Π
c. Δ severed employment and began to practice in an area covered by the K, as well as the within the time specified by the K
d. Π sues for breach; Δ says unenforceable b/c pub policy
2.
Holding-

No, because 

(1) “Valley Medical Specialists’ interest in enforcing the restriction is outweighed by the likely injury to patients and the public in general.”

(2) The restraint was not “reasonable”

Restrictive covenants between physicians may be enforceable, but the burden is on the employer to demonstrate that the restraint is no greater than necessary to protect the employer’s legitimate interest, and that such interest is reasonable
3.
Rule-

a. If (P) a covenant not to compete is reasonable and (Q) it protects some legit interest beyond the employer’s desire to protect itself from competition, then [R] it is enforceable.

(1) If  (P and Q) then R

b. Sub-Rule for P: If (S) a restriction is greater than necessary to protect the employer’s legitimate interest or (T) if that interest is outweighed by the hardship to the employee and the likely injury to the public, then no P
(2) If (S or T) then (no P)

(3) If P then (no S) and (no T)

c. Sub-rule for reasonable duration: If ((U) the restraint is for the purpose of protecting customer relationships, then (V) the restraint's duration is reasonable) only if ((W) it is no longer than necessary for the employer to put a new man on the job, and (X) it is no longer than necessary for the new employee to have a reasonable opportunity to demonstrate his effectiveness to the customers.)
d. Blue Pencil Rule: If (D) it is clear from the terms of the contract that it was intended to be severable, then (E) the court can sever by enforcing the lawful part and ignoring the unlawful part.  Cf. R §208.

(4) If (A) it is not clear from the terms of the contract that it was intended to be severable, then ((B) it is not severable and (C) the court cannot rewrite or create a new agreement for the parties to uphold. )

(5) Being “grammatically severable seems to be a necessary condition for “intended to be severable”

4.
Rationale-

a. Distinguished from Peairs, which held a similar covenant enforceable, because the offices are not clustered

b. Restrictive covenants are designed to protect an employer’s customer base by preventing a skilled employee from using his skills acquired from that employment to lure away the company’s clientele or business, while it is vulnerable (from the loss of manpower).  However, Farber did not learn his skills from VMS
c. Romantic rationale: views parties as heteronymous; wants to prevent hardship in this individual case.
5. Notes-

a. Ct gives great deference to trial ct’s finding that covenant was unreasonable.  Cites strong public policy in favor of freedom to chose medical care.

b. R §188 Comments f and g- covenant related to sale of business not scrutinized as harshly as those related to employment b/c employees at grtr bargaining disadvantage

c. R §184 Comments- ct should only use blue-pencil when no evidence of bad faith on pt of promisee.

d. Public policy arguments not based on statutes have low formal efficacy

C. Contrary to Public Policy/Failure of Consideration—Agreement to care for ailing husband Borelli v. Brusseau (CA App. 1993, 611) ( ROMANTIC

a. 1.
Facts-

b. Π and deceased husband entered into an oral agreement whereby the decedent promised to leave her certain property, in exchange for the Π’s care for the decedent in his home, for the duration of his illness, thereby avoiding the need for him to move to a rest home or convalescent hospital (after he had a stroke); decedent failed to follow through in his will

c. Π sues executor of decedent’s estate (his daughter) for specific performance of promise

d. Δ argues that 1) the promise is without consideration; And 2) the alleged contract is void as against public policy
2.
Holding-

a. No, the bargain should not be enforced (demurrer sustained) because  

(1) A spouse owes a duty under applicable statutes and case law to care for an ailing partner, so there was no addtl consideration; and

b. Encouraging sickbed bargaining is antithetical to public policy (the legislative definition of marriage); 
3.
Rule-

If a party is a spouse, then he/she is not entitled to compensation for support, apart from the rights to community property and the like that arise from the marital relation itself.
4.
Rationale-

a. The courts should not be in the business of encouraging deathbed bargaining for needed care between spouses
5.
Notes-

a. Dissent

(2) Outdated laws should be ignored

(3) Wife does not have a duty to personally provide nurse-type services

(4) Why should this K not be enforced, but if she had been divorced and came back, it would be?

(5) Even if you acknowledge that there is a public policy in marriage, the low formal efficacy allows for the plaintiff to have put him in a nursing home

(6) Are you really making people like him better off by striking down this contract?
b. Romantic ct refuses to respect autonomy of parties to bargain as they wish

c. Query: Would deal pass §33 Certainty req’t?

D. Convey custody in surrogacy: R.R. v M.H. & another (Mass. 1998, 619)( ROMANTIC

1.
Facts-

a. Woman agrees to be inseminated with father’s semen and convey child to father and mother after birth; she may change her mind, but if she does, then she must repay $$$ paid for “services rendered” during surrogacy period

b. Woman changes her mind and decides not to pay back or give baby to father and mother.  Father and mother sue
2.
Holding-

a. Held unenforceable on grounds of pub policy. Mother’s consent to custody ineffective economic incentive to do so violates pub policy.

3.
Rule-

a. If (P) no compensation is paid beyond pregnancy-related expenses and (Q) the mother is not bound by her consent to the father’s custody of the child and (R) the mother has not consented to the father’s custody after a suitable period has passed following the child’s birth, then (EP) the enforceability of a surrogate’s consent is valid.

Other factors (requirements?) for deciding enforceability of a surrogacy agreement:
The mother’s husband gave his informed consent in advance

The mother be an adult and have at least one prior, successful pregnancy

All parties have been evaluated for soundness of judgment

The father’s wife be incapable of bearing a child without endangering her life

The intended parents be suitable

All parties have the advice of counsel
4.
Rationale-

a. Striking down K on pub policy grounds reflects paternalistic idea that parties not able to decide for themselves; likely considering issues of inequality

b. “We simply decline, on policy grounds, to apply to a surrogate agreement of the type involved here the general principle that an agreement between informed, mature adults should be enforced absent proof of duress, fraud, or undue influence.”
XX. Defeater Doctrine: Mistake; Allocation of Risk Doctrine

A. Mistakes: Rules and Rationales

1. Rationale
a. Mistake basically asks how a court should allocate or reallocate risk according to the contract or according to the court when there is mistake/changed circumstance/impracticality by one or both of the parties

2. Rules
a. §152 When Mistake of Both Parties Makes a Contract Voidable

(1) Where a mistake of both parties at the time of contract was made as to a basic assumption on which the contract was made has a material effect on the agreed exchange of performances, the contract is voidable by the adversely affected party unless he bears the risk of the mistake under the rule stated in §154.

(2) In determining whether the mistake has a material effect on the agreed exchange of performances, account is taken of any relief by way of reformation, restitution, or otherwise.

b. §153 When Mistake of One Party Makes a Contract Voidable

(3) Where a mistake of one party at the time a contract was made as to a basic assumption on which he made the contract has a material effect on the agreed exchange of performances that is adverse to him, the contract is voidable by him if he does not bear the risk of mistake under the rule stated in §154, and

(a) The effect of the mistake is such that enforcement of the contract would be unconscionable, or
(b) The other party had reason to know of the mistake or his fault caused the mistake

c. §154 When a Party Bears the Risk of Mistake

(4) A party bears the risk of mistake when

(a) The risk is allocated to him by the agreement of the parties, or

(b) He is aware, at the time the contract is made, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient, or

(c) The risk is allocated to him by the court on the ground that it is reasonable in the circumstances to do so

**Problem: protects only people who were unreasonably unaware of his ignorance.  Cts really just assigning to person they think should have it.
3. Allocation of Risk 

Most or all contracts are dealing with allocation of risk between the parties

(1) E.g., contract for sale of apples ( buyer runs risk that cost will drop; seller runs risk that cost will rise

Under what circumstances can a court reallocate the risk set forth in a contract? (see §154)

(2) In the mistake rule, if there is mutual mistake, then you can rescind, unless there is an allocation of risk 
(a) Express in Lenawee, but it can also be allocated by the court (§154(c))( implied in fact by the parties’ conduct, dealings, etc. or implied in law

(3) §154(b)

(a) Seems to apply to almost any contract – no one knows everything

Courts actually reason under 154(a) or (b) because the language is so overly inclusive
B. Mutual Mistake—Barren cow case: Sherwood v. Walker( ROMANTIC

1. Parties agreed to purchase of a cow thought to be barren, but which was really not.  
2. Ct. permitted rescission: mistake went to whole substance of the agreement
3. Rule: Rescission OK IF mistake to very nature of CNS AND NOT to quality or value of property.
4. Ct’s test to det if goes to nature: What would the parties have done if knew of true nature?  Ct agglomerates the parties when they have very diff interests.  “Parties would not have made deal…”; Buyer would have; not very convincing

C. Mutual Mistake not sufficient for rescission where K expressly allocates risk: Lenawee County Board of Health v. Messerly (MI 1982, 634)( more CLASSICAL

1.
Facts-

a. After executing a contract of sale, would-be buyers discovered raw sewage seeping out of ground; tests conducted by county indicated the inadequacy of a sewage system and subsequently the county initiated this action against Messerlys (sellers) and Pickleses (buyers) to condemn the premises

b. Messerlys (sellers) filed cross-complaint against Pickleses (buyers) for agreed upon payment of $$$ for property as directed by their agreement for sale

c. Pickleses counterclaim on the ground of mutual mistake and pray for rescission of K
2.
Holding-

a. No, the contract should not be rescinded even though the mistake “related to a basic assumption of the parties upon which the contract was made,” because there was an express allocation of risk to the buyer in the “as is” clause.
b. Court adopts §§ 152, 154 (See above)
3.
Rule-

a. If (P) both parties make a mistake AT THE TIME A CONTRACT IS MADE and (Q) the mistake is as to a basic assumption on which the contract was made and (R) the mistake has a material effect on the agreed exchange of performances, then (VOIDABLE) the contract is voidable by the adversely affected party, UNLESS he bears the risk of mistake.
4.
Rationale-

b. When the parties themselves assign risk to a certain party, then the court should respect that decision

c. Rescission should only be granted “at the sound discretion” of the court
5. Notes-

a. Ct limits Sherwood and A&M Land Development (cannot rescind b/c cannot install tanks when that was not part of land description in K; got land he bargained for; this only goes to value) to their facts

b. As is clauses- classical cts give formal efficacy; some romantic cts like Shore Builders, Inc. v. Dogwood, Inc. don’t enforce when mutual mistake b/c boilerplate as-is clauses ineffective when parties lack adequate notice of what is being bargained for

c. Cts find conscious ignorance as an assumption of risk per §154(b)

D. Unilateral Mistake: Wil-Fred’s Inc. v. Metro Sanitary District (Ill App 1978, 643)( ROMANTIC

1.
Facts-

a. Π-general contractor relied on sub-contractor bid for excavation in a bid for a job from Δ;  Sub-contractor underestimated his bid and consequently, Π’s bid was over 20% lower than next-lowest bid; sub-contractor discovers mistake after Π’s inquiry and withdraws his estimate; 

b. Π then sues Δ for rescission of K for unilateral mistake
2.
Holding-

c. Yes, the unilateral mistake is sufficient because it related to a material feature of the K; Π exercised reasonable care in relying on sub-contractor’s quotation; the consequences for Π would be grave; and the Δ suffered no change in position, since it was able to award the K to the next-lowest bidder.
3.
Rule-

d. If there is clear and positive evidence to the effect that {(P) the mistake relates to a material feature of the contract and (Q) the mistake occurred notwithstanding the exercise of reasonable care and (R) the mistake is of such grave consequence that enforcement of the contract would be unconscionable and (S) the non-mistaken party can be put in as good a position as it would have been prior to the promise on which the mistake was based}, then (VOIDABLE) there can be rescission on the ground of unilateral mistake.
e. Williston Rule: If there is material mistake and such mistake is so palpable that the party not in error will be put on notice of its existence, then unilateral mistake may afford ground for rescission. ** Similar §161( if other party actually knows of other’s mistake must disclose

4.
Rationale-

f. Basic “fairness should dictate when relief is granted

g. Ct willing to reallocate risk that a mistake would be made in bid to Δ
6. Notes-

h. Cts often will rescind for mistake of fact or clerical error, but not mistake of judgment; Wil-Fred’s not so insistent on this
XXI. Defeater Doctrines: Impracticability, Impossibility, Frustration of Purpose

A. Rules and Rationales

1. Rationale

a. Something has happened that one or both of the parties had not anticipated and the one party will suffer a windfall loss or gain

2. Allocation of Risk

a. Is there language in the doctrine or would it be reasonable to allow the reallocation of the risk in the event of unforeseen circumstances (“as is” clause)?

b. Would it be reasonable for the court to assign risk to one of the parties according to Restatement Section 154 (a) or (c)

c. Sections 261 & 265 (impractical, frustration of purpose) seem to have very similar language to mistake

(1) §261- After K is made, becomes impracticable w/o his fault by occurrence of event, the non-occurrence of which was a basic assumption of K, duty is discharged unless language of K indicates otherwise

(2) §265- after party’s principal purpose is substantially frustrated w/o his fault by occurrence of event ………””

(3) The two doctrines above are basically the same inquiry

(4) Courts are hesitant to employ frustration of purpose doctrine when the frustration resulted from market fluctuation

d. Contract is very largely about private parties allocating the risk, so courts are hesitant to employ doctrines that reallocate the risks

e. Classical court less likely to reallocate risk than Romantic court
B. Impossibility in Wartime Lease: Paradine v. Jane (England 1647) ( CLASSICAL

1. Leased land occupied during war, P sued to get money back
2. Finding for D: P should’ve used contractual device to protect against risks like risk of occupation
3. Contract as strict liability
C. Impossibility when Destroyed music hall: Taylor v. Caldwell (England 1863)( CLASSICAL

1. Destruction of music hall rented out for concert
2. IF accidental destruction of essential element AND continued existence was basis of contract, THEN destruction excuses nonperformance
3. “Impossibility” as doctrinal narrowing of strict liability conception (required showing of ‘literal’ impossibility (no one could do it) as opposed to ‘subjective’ impossibility’ (I couldn’t do it)) (cf. Rest. §263)
D. Frustration of Purpose: Krell v. Henry (England 1903)( ROMANTIC

1. King gets sick, guy can’t watch king parade from rented apartment
2. Subjective impossibility (value lost to THIS party), not literal impossibility (value of renting apt. lost in general) – but not really impossibility, b/c the promises of each party could still be performed ( frustration of purpose.
3. Frustration of purpose as exception to strict liability conception (cf. Rest. §265 – frustration [only applicable if parties have not expressly allocated risk])
E. Impracticability and Mkt Changes: Karl Wendt Farm Equipment Co. v. International Harvester Co. (6th Cir. 1991, 655)( CLASSICAL

1.
Facts-

a. Π had a franchise that he obtained from Δ; Due to a massive market downturn, the Δ sold all its assets in farm equipment to a third-party; Third-party did not acquire Δ’s franchise network, only “access” to Δ’s dealers; Π’s franchise was in a disputed area, and third-party awarded franchise to other dealer

b. Π sues Δ for breach of K; Δ raises defense of impracticality
2.
Holding-

a. No rescission, because

(1) The supervening event in an impracticability defense cannot arise from a change in market circumstances or from the beneficiary of the doctrine’s financial inability

b. The principal purpose was to establish a dealership, not be “mutually profitable”
3.
Rule-

a. Impracticality (§261): Where, after a contract is made, a party’s performance is made impractical without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his duty to render that performance is discharged, unless the language or the circumstances indicate to the contrary.

(2) Necessary Condition for “impracticability” extracted from comments: Supervening event cannot: 1) be a change in market circumstances or 2) be the benefiting party’s financial inability per Groseth interp of §, P 659

b. Frustration of Purpose (§265): Where, after a contract is made, a party’s purpose is substantially frustrated without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his remaining duties to render performance are discharged, unless the language or the circumstances indicate to the contrary.

c. Three Jointly Sufficient Necessary Conditions for “frustration of purpose” from Bissell: 1) the party’s principal purpose is frustrated by the supervening event, and 2) that frustration is substantial and 3) the frustrating event was to a basic assumption of K.
4.
Rationale-

a. For finding principal purpose as establishing a dealership: Δ’s contention that “mutual profitability” is basically implied in all K’s are meant for that

b. Impracticality and Frustration of Purpose are “equitable doctrine[s] which [are] meant to fairly apportion risks between the parties in light of unforeseen circumstances. [They are] essentially implied term[s] which [are] meant to apportion risk as the parties would had the necessity occurred to them

c. Classical idea of party autonomy and that ct will not reallocate risk for parties
5.
Notes-

d. Common rationale for impracticability and impossibility: Frustration and impracticability doctrines in Restatement (Second) have basically same elements; suggest “common denominator” of all the foregrounding-of-risk defeater doctrines, namely, the value of the transaction turns out to be significantly different than the complaining party believed or expected.

e. UCC §2-615 on Impracticability
XXII. Defeater Doctrine: Modification

A. Modification: Rules and Rationales

1. Traditionally, modification allowed only if there is consideration for the new promise.  
2. Performance of the preexisting duty of the original contract is not consideration  
a. §73 Performance of Legal Duty
(1) Performance of a legal duty owed to a promisor which is neither doubtful nor the subject of honest dispute is not consideration; but a similar performance is consideration if it differs from what was required by the duty in a way which reflects more than a pretense of bargain
3. King v.  Railway on P 683- Modification can also be effected through mutual, voluntary rescission of preexisting duty and formation of new K,
4. Restatement §89 Modification of an Executory Contract- Promise modifying duties under K not fully performed may be binding if: 

a) modification is fair and equitable in view of circumstances not anticipated by parties when K is made; or

b) to the extent provided by statute; or

c) to extent justice requires enforcement in view of material change of position in reliance

B. Preexisting Duty: Alaska Packers’ Assoc v. Domenico (9th Cir. 1902, 681)( CLASSICAL

1.
Facts-

a. Company contracted to pay each fisherman $60 for services rendered; after the fishermen were at sea, they stopped work collectively and demanded $100 for services and said unless they were paid they would stop work entirely and return home. It was impossible for company to get other men, so they yielded to demands.  Upon return, company refused to pay other than what was in the original contract ($60).  
b. Company sues to get out of contract by pre-existing duty.  Fishermen argue that the nets were defective, which is why they asked for more $$$
2.
Holding-



Consent to such a demand . . . was without consideration, for the reason that it was based solely upon the libellants' agreement to render the exact services, and none other, that they were already under contract to render.”
3.
Rule-

a. If party A agrees to give additional consideration to party B for B’s performance of “the exact services, and none other, that they were already under contract to render,” then party A’s consent is “without consideration,” UNLESS there is voluntary rescission or modification supported by addtl CNS.. 

(1) Defeater of defeater inferred from King v. Railway, which is quoted at length in Alaska Packers.

b. But, the voluntary rescission must be assented to on both parts
4.
Rationale-

c. For pre-existing duty rule: Quoting King  It would be a travesty of justice to allow one party to coerce the other into more pay and then use that as grounds to estopp the other  from claiming promise was w/o CNS.

d. For allowing mutual rescission:  Pre-existing duty rule does not mandate that they go thru w/ that. K law has no indpndt interest in enforcing where parties voluntarily rescind.  Rationale based on agency and autonomy of parties.  Would be helpful to have formality in rescission.  

5. Notes-

e. Very close to Restatement §73- in family of rules of CNS, but intersects w/ allocation of risk (wkrs made mistake of judgment about how hard work would be).

f. Addtl CNS can be very small, e.g. paying rent one day early

g. Selmer by Posner: Undermined the institution of K to allow a threat of breach to force the other party to incur costs for which eh has no legal remedy.  If K protections are illusory, people will be hesitant to enter Ks.  Affording protection( enter K and resources allocated efficiently.

h. Other exceptions to pre-existing duty rule:

1. R §89(a)- unforeseen circumstances; ex solid rock makes excavation 9x more expensive; promise to pay higher price binding

2. R §89(c)- reliance on promised modification

3. §2-209(1)- largely dismisses pre-existing duty rule

C. Modification thru Economic Duress: Kelsey-Hayes Co. v. Galtaco Redlaw Casting Corp. (E.D. Mich. 1990, 688)( Romantic

i. 1.
Facts-

j. П had contracted w/ Δ to buy castings at a set price for a 3 yr pd; Δ decided to discontinue its foundry operations, which were necessary to provide the castings; instead of closing immediately, Δ offered to stay open, as long as its customers paid a 30% premium on the previously agreed upon price; П had to accept b/c if they did not, they would effectively shut down the Ford and Chrysler plants it serviced; Δ then raised the price by another 30%, once its other customers had found new sources of castings

k. П received shipments subsequent to the new K and paid for enough to approximate what the cost would have been under the original K

l. Π sues for to rescind under eco duress; Δ counterclaims for unpaid invoices
2.
Holding-

a. Yes, they were executed under (economic) duress because

Galtaco’s threat to breach the K and go out of business was sufficiently “wrongful”

b. Kelsey-Hayes had no reasonable alternative because the discontinuation of castings would shut down the plants of Chrysler and Ford, and a legal remedy would have been inadequate under the circumstances
3.
Rule-

a. If (P) A’s manifestation of assent is induced by an improper threat by B and (Q) B’s threat leaves A no reasonable alternative and (R) A displays some protest against the modification to put the seller on notice that the modification was not freely entered into, then (VOID) the contract is voidable.
4.
Rationale-

b. Same as above

5.
Notes-

c. Ct never cites lack of CNS b/c governed by Art 2 UCC; UCC drafters believed one-sided modification were common practice and did not want to hamper w/ “technicalities”; Comment 2 stresses obligation of good faith to avoid extortion (but not actually in Code)
d. Roth at P 694- two part test for bad faith modifications:  When unforeseen circumstances would lead a reasonable merchant to ask for modification to avoid loss, it is permissible to do so. (2) But if the modification is found to have been coerced by threat of breach.  Ct says that inference of bad faith may be rebutted by showing pty believed he had legal defense to duty of performance.

e. Restatement § 205- good faith req’t binds both parties; could argue bad faith in accepting modification then refusing to pay, i.e. never had any intention of paying higher price ( bad faith

f. Restatement §175 When Duress by Threat Makes a K Voidable and §176 When a Threat is Improper
g. When K for both providing sale of goods and services, cts look to see what is predominant substance of K per Princess Cruise Lines?  If not clear, must analyze both CL and UCC treatment.  Look at dollar values of goods vs. services to decide what is predominant thrust.  
h. UCC §2-209(2) No oral modification- to protect against false claims of oral modification; but must read w/ §2-209(4) where attempt at modification or rescission can operate as a waiver when one pty has detrimentally relied on it per Posner b/c P 702; dissenting Easterbrook says that waiver not implied by reliance but must be voluntary relinquishment of a known right

XXIII. Conditions vs. Duties

A. Effect of a Condition

1.
A condition that must occur, unless its non-occurrence is excused, in order to form an enforceable contract
B. Condition vs. Duty: Definitions, Functions and Risk Allocation

1.
Definitions

a. Condition: Failure of a condition (its non-occurrence) discharges the obligation to perform.
b. Duty: Breach of a promised duty entitles the injured party to sue for damages, but it does not automatically discharge the party’s duty to perform (Jacob & Youngs)
2.
How can A induce B to bring about E, which is under B’s control?  Three distinct ways one pty can seek to get other pty to bring about event:
a. Make some performance by A that A knows B desires (e.g. payment on insurance plan) conditional on E (Condition my obligation on his bringing event about)
E.g., Payment on insurance plan is conditional on prompt notification of claim
b. Make B’s performance of E a duty to A under the K 
If B does not perform, then A can sue for damages, but A may not necessarily be discharged from his duties under the K 
c. Both make some performance by A, which B desires, conditional on E, while also saying that E is one of B’s duties to A.  Promissory condition- combines both for greatest incentive (discharge obligation to pay and entitled to damages)
E.g., “In exchange for your promise to paint the house, I’ll pay you $100 on the condition that you paint it by Monday”
3.
Conditions are a method of expressly allocating risk between the parties

a. The lack of satisfaction with a portrait, when there is a satisfaction clause ( allocates the risk of the buyer’s dissatisfaction to the painter
b. Insurer’s condition on collecting for a burglary that says there must be some outward signs of forced entry ( allocation of risk to the insured, if there is a burglary with no outward signs of forced entry
C. Express vs. Implied Condition

1.
Express – agreed to and expressed by the parties themselves
a. MUST BE LITERALLY PERFORMED
b. If you treat the condition language in the K as a rule (which we do), the condition must be formally interpreted
c. Must be enforced, unless to do so would violate public policy or some other extreme circumstances (according to Williston)
d. Decision whether to enforce or waive express terms “front and center” in the classical/romantic dichotomy
2.
Implied or Constructive Condition – not stated but implied by law or fact (ONLY WHEN agreement does not expressly allocate risk)
a. SUBSTANTIAL COMPLIANCE IS SUFFICIENT
b. Romantic doctrine – court has a much freer hand to allocate the risk
c. The court is imposing the condition, so how could it necessitate literal performance?
XXIV. Consequences of Nonperformance: Implied Condition
A. Historical Background of Constructive Conditions: Order of Performance
1.
Early English Law solved this problem with independent promises
a. Two promises are deemed to be independent (neither party’s obligation to do what is promised is affected by the performance or non-performance of independent promises of the other party)

b. I.e., the failure to execute an independent promise does not automatically discharge the other party’s duties outlined in the K

c. This allowed for multiple suits in the same transaction ( the duties are not truly independent, since they are part of one K
2. Kingston v. Preston- recognizing independent, dependent and simultaneous covenants

3. Morton v. Lamb-  if can be performed at same time( concurrent conditions; must show did or was ready to perform to have cause of axn
4. Stark v. Parker- 11 mos out of a yr( no payment; longer performance must be done before shorter performance due
B. Rules and Rationales: Order of Performance

1. §234 Order of Performances

a) (1) Where all or part of the performances to be exchanged under an exchange of promises can be rendered simultaneously, they are to that extent due simultaneously, unless the language or the circumstances indicate the contrary.

b) (2) Except to the extent stated in Subsection (1), where the performance of only one party under such an exchange requires a period of time, his performance is due at an earlier time than that of the other party, unless the language or the circumstances indicate the contrary.

2. §237 Effect on Other Party’s Duties of a Failure to Render Performance (reflects J&Y substantial performance- here “uncured material breach)

a) Except as stated in §240, it is a condition of each party’s remaining duties to render performances to be exchanged under an exchange of promises that there be no uncured material failure by the other party to render any such performance due at an earlier time.

3. §240 Part Performances as Agreed Equivalents (mitigates Stark v. Parker)
a) If the performances to be exchanged under an exchange of promises can be apportioned into corresponding pairs of part performances so that the parts of each pair are properly regarded as agreed equivalents, a party’s performance of his part of such a pair has the same effect on the other’s duties to render performance of the agreed equivalent as it would have if only that pair of performances had been promised.

4. §241 Circumstances Significant in Determining Whether a Failure Is Material

a) In determining whether a failure to render or to offer performance is material, the following circumstances are significant:

(1) (a) the extent to which the injured party will be deprived of the benefit which he reasonably expected

(2) (b) the extent to which the injured party can be adequately compensated for the part of that benefit of which he will be deprived

(3) (c) the extent to which the party failing to perform or to offer to perform will suffer forfeiture

(4) (d) the likelihood that the party failing to perform or to offer to perform will cure his failure, taking account of all the circumstances including any reasonable assurances

(5) (e) the extent to which the behavior of the party failing to perform or to offer to perform comports with standards of good faith and fair dealing
5. UCC§2-507 and §2-511- making payment and delivery conditioned on payment or delivery by other party
C. §241 & Material Breach: Sackett v. Spindler (CA, 1967, P 755)(ROMANTIC

1.
Facts-

a. П agreed to buy stock in co from Δ; П failed to pay full amt by contractual deadline b/c check bounced.  П contacted Δ after deadline saying ready to pay by adjusted deadline, but then never did.  П then told Δ that he could pay b/c assets free from divorce hearing; Δ informed П that K was void.  П called Δ and offered another payment plan, but Δ rejected offer; Δ’s atty told П that Δ would accept payment in cash, but П never made any payment.  Δ then sold the stock to diff buyer to raise money for his business.

b.  П sued Δ claiming that there was no actionable breach.  Δ cross-claims for damages from П’s breach of K.  

2.
Holding-

a. Δ’s repudiation was lawful and thus his duties were discharged, but П’s were not as his continued expressions of willingness to pay, coupled w/ Δ’s atty’s offer to accept, nullified the repudiation.

3.
Rule-

Rule: A material breach constitutes a total breach, which is sufficient to allow non-breaching pty to repudiate the K.  Other party’s duty conditioned on no material breach.

Factors for materiality: P 758; reflected in §241 w/ new emphasis on good faith

4.
Rationale-

5.
Notes-
a. Total Breach- a breach is total if sufficiently serious to justify discharging non-breaching party from obligations.  If not total breach, then injured pty still has obligations to perform.  If total breach, injured pty gets actual and future damages.  If partial, injured pty only gets damages actual harm to date. Per §243(4)

b. Relationship to substantial performance: If a party has substantially performed, then the breach is not material.  (Cardozo’s analysis)

c. Restatement §242- When Remaining Duties are Discharged: Relevant factors..
a) (a) those in §241

b) (b) extent to which delay will hinder injured pty in securing substitute arrangements

c) extent to which agmnt provides for performance w/o delay; but material failure to perform on day stated does not in and of itself discharge duties, unless circumstances and lang indicate performance on that day is impt

d. Comment to §242- suggests that injured pty must communicate grievances and seek satisfaction before repudiating; OTW material breach may not be considered total

e. Restatement §243- Breach by non-performance gives rise for claim to damages for total breach

d) Only if breach by non-performance discharges injured pty’s duties per §241-42, other than §240

e) Breach by non-performance accompanied or followed by repudiation except…

f) Only pty in breach has duties remaining and those duties are for installment payments not related to one another

g) Otherwise, claim for total breach lies only when breach by non-performance so substantial that impairs value of K to injured pty.

f. Restatement scheme § 241-43( builds into materiality concept of whether cured in reasonable amt of time

D. Constructive Conditions and Substantial Performance: Jacob & Youngs, Inc. v. Kent (NY 1921, 745)(ROMANTIC

a. 1.
Facts-

b. Π builds house for Δ; Contract stipulates only ‘standard pipe’ of Reading manufacture will be used; Π accidentally uses other pipe; When Δ finds out, he instructs his architect not to pay Π his final payment; K had clause allocating all risk to builder, i.e. if not to exact specifications, must be torn down

c. Π sues for breach; Ct deciding whether to excuse a constructive condition on the owner’s duty to make the final “progress payment” because the Π has, despite his breach of the K, nevertheless substantially performed
2.
Holding-

a. Cardozo says yes, constructive conditions need only be substantially performed

b. Also, Cardozo says damages should be diminution of value, rather than cost of completion because the builder substantially performed and thus “satisfied”

c. Finally, Cardozo decides that despite clear evidence to the contrary in the terms of the K, that the owner didn’t really want “Reading Pipe” but only something of the same quality, and therefore that the breaching builder did substantially perform
3.
Rule-

a. Satisfaction Rule: If [the parties have not expressly conditioned their duties] and [party A has substantially performed his duties under the K] then [A’s substantial performance constitutes satisfaction of the constructive condition on B’s duties] UNLESS A is a willful transgressor. 
(1) Sub-Rule for Substantial Performance:  If the breach (in this case the failure to use Reading pipes) is NOT material to the transaction, then there IS substantial performance.  (See §241 for Circumstances Significant in Determining Whether a Failure is Material)

(2) Factors for court to use in making equitable judgment about whether "literal fulfillment" of B's duties "is to be implied by law as a condition":
· 
1-is fact intensive 
· 
2-"the purpose to be served" by the contract 
· 
3-"the desire to be gratified" 
·
 4- "the excuse for deviation from the letter" 
· 
5- "the cruelty of enforced adherence" to the letter, i.e., of imposing 
constructive condition and requiring its "literal fulfillment"
b. Damages Rule:  If {(P) there is a substantial performance, and (Q) there is an innocent and trivial departure from the language of the contract, and (R) the cost of replacement is “grossly & unfairly” out of proportion to the good to be attained from replacement}, then damages will be the difference in value of that departure rather than cost of replacement.
4.
Rationale-

Considerations partly of justice and partly of presumable intention"

6. Notes-
Cardozo says that parties are free to “effectuate a purpose that performance of every term shall be a condition of recovery.”

  Cardozo gets around this by paradox of formality argument: ct decides something like Cardozo says about “free to effectuate,” but then parties start writing these things into K as matter of course.  Then romantic ct says it was only boilerplate and parties did not really mean this.  Cf, notes after Drennan v. Star Paving P 198 n 2 on Lyon Metal Products (ct says in dictum how gen K could avoid promissory estoppel, but later ct invokes paradox of formality when gen K did put term in that gave them 15 days to revoke bid after quotation; holding that parties did not really mean that phrase to be controlling)
Seems that romantic cts really find the term patently unreasonable and unfair and are just refusing to enforce it
XXV. Consequences of Non-performance: Express Condition

A. Express vs. Constructive: Oppenheimer & Co. v. Oppenheim, Appel, Dixon & Co. (NY 1995, 780) ( CLASSICAL

1.
Facts-

Π agreed to sublease space to Δ in One New York Plaza; Agreement provided that there would be no sublease between the parties “unless and until” Π delivered to Δ the prime landlord’s written consent to certain “tenant work”; Π failed to deliver landlord’s written consent by the time specified by the contract (only gave oral consent); Δ repudiated contract

Π sues for breach
2.
Holding-

No, substantial performance does not apply because delivery of the landlord’s written consent to the “tenant work” by a specified date was an express condition precedent and thus necessitated literal performance for the sublease to be executed.
3.
Rule-

a. Express conditions must be literally performed, whereas for constructive conditions (usually language of promise) substantial performance is sufficient.  Express conditions must be formally interp and enforced by ct, even if harsh, unless pub policy requires they do not.  (Exception allows equitable exception.)

b. If a condition is express, then it must be performed literally.

If the parties “have made an event a condition of their agreement, [then] there is no mitigating standards of materiality or substantiality applicable to the non-occurrence of the event. (quoting comment d of §237)

c. If a condition is constructive/implied, then substantial performance is sufficient.
4.
Rationale-

a. Freedom of K b/t equal commercial parties.  Parties should have objected to terms at bargaining table.

b. Express conditions part of classical fantasy that parties will be resp in entering into Ks.

5.
Notes-

a. R §226- Condition may be by agreement of parties or by a term supplied by the court

B. Forfeiture as Excuse for Express Condition: J.N.A. Realty Corp. v. Cross Bay Chelsea, Inc. (NY 1977, 791)( ROMANTIC

1.
Facts-

a. Lease granted Δ an option to renew within 6 months of expiration; Thru negligence or inadvertence, the renewal was not sent within the time prescribed; Π paid $40,000 for improvements when it bought the lease and spent another $15,000 while on the premises; Tenant neglected to renew lease within 6 months of original expiration
b. Landlord sues for to recover possession of the premises.  Δ prays for equitable relief
2.
Holding-

a. Yes, there would be a forfeiture
b. The tenant may be granted equitable relief, but the case is remanded to see whether the landlord might be prejudiced if the terms of the K were not enforced literally.
3.
Rule-

a. If (there is forfeiture by the tenant) and (the gravity of the loss to the tenant is "out of all proportion" to the gravity of the fault) and (there is no prejudice to the landlord) then the tenant is entitle to equitable relief [sc. waiver of the condition]

4.
Rationale-

b. Protects the unwitting lessor from suffering a forfeiture out of all proportion to his own fault (negligence or inadvertence)
5.
Notes-

c. Dissent- Wants to add another necessary condition for excusing an express condition: fraud, mistake, accident, etc.; rationale is to prevent tenants from purposely waiting to take adv of mkt conditions
d. §229 – Excuse of a Condition to Avoid Forfeiture.  To the extent non-occurrence of a condition would cause disproportionate forfeiture, a court may excuse the non-occurrence unless its occurrence was a material part of the agreed exchange.

C. Satisfaction Clauses: Morin Building Products Co. v. Baystone Construction, Inc. (7th Cir. 1983, 799) ( ROMANTIC

1.
Facts-

a. GM (non-party) hired general contractor Baystone to build addition to Chevrolet plant; Baystone hired sub-contractor Morin to put up aluminum walls; K specifies that all disputes of quality or fitness of the material used for aluminum walls will be resolved by the Owner (GM); Owner rejects walls because they appear to have an uneven finish; Aluminum ripped down and replaced by another company; Baystone refused to compensate Morin for work done

b. Morin sued and won because trial court gave jury instruction outlining an objective standard of satisfaction (even though the K had an express condition that the Owner had to like it); Δ Appeals
2.
Holding- (Posner)

The trial ct did not err in giving instructions on obj standard.

3.
Rule-

a. Objective Rule (§228): If it is practicable to determine whether a reasonable person in the position of the obligor would be satisfied, then the rule of the condition is to be read as follows: If a reasonable person in the position of the obligor would be satisfied, then the condition is met. 

(1) Sub-rule for “practicability”: If the contract involves commercial quality, operative fitness, or mechanical utility which other knowledgeable persons can judge, then it is practicable to determine whether a reasonable person in the position of the obligor would be satisfied.

b. Therefore: If the contract involves commercial quality, operative fitness, or mechanical utility which other knowledgeable persons can judge, then the rule of the condition is to be read as follows: If a reasonable person in the position of the obligor would be satisfied, then the condition is met.

c. Subjective Rule: If the contract involves personal aesthetics or fancy, then the standard of good faith is used.
4.
Rationale-

a. It is unreasonable to expect a party to such a contract to permit his financial outcome to depend on a whim.  Therefore, in the absence of explicit language to the contrary, only if performance is inadequate objectively will performance be considered inadequate.
5. Notes-

a. When subj standard, how does ct find CNS, not illusory, and save K under §77?  Standard of good faith used when K involves aesthetic preference.  So there is some limit on ability not to pay.  Proof problems difficult but not impossible.  

b. Something that looks like a subjective condition could be construed as an illusory promise

(1) The reason it is not an illusory promise is that there is a good faith limitation of what the subjective promisor can and can’t do

(2) Good faith limits the promisor from acting in a way that intentionally defeats the subjective term of the contract

(3) In jurisdictions that have a good faith limitation, then it seems redundant to have a separate illusory promise rule

(4) All terms done in good faith must be reasonably able to be satisfied

c. A great many things in modern commerce blend aesthetic and utilitarian purposes

(5) What language would it take in a contract to impose aesthetics as a requirement to fulfillment of a condition?  

(a) First in a list?  In the top half?  

(b) It is difficult, if not impossible, to know.

d. Posner utterly ignores the sentence, “What is usual or customary in erecting other buildings shall in no wise enter into any consideration or decision”

(6) Posner reads the contract not as one of the parties, but as a rational bargainer (and thus decided what rational bargainers would have wanted or intended)

(7) However, it seems that the parties were very different in bargaining power (aluminum siding sub-contractor and GM)

e. You have to work very hard and make it very clear if you want the subjective, good faith test as the standard, rather than the objective test 
XXVI. Damages: Expectations Damages 

A. §344:  Purposes of Remedies

Judicial remedies under the rules stated in this Restatement serve to protect one or more of the following interests of a promisee
a. His “expectation interest,” which is his interest in having the benefit of his bargain by being put in as good a position as he would have been in had the contract been performed,
b. his “reliance interest,” which is his interest in being reimbursed for loss caused by reliance on the contract by being put in as good a position as he would have been in had the contract not been made, or
c. his “restitution interest,” which is his interest in having restored to him any benefit that he has conferred on the other party.
B. §347:  Measure of Damages in General

1. Subject to the limitations stated in §§350-53, the injured party has a right to damages based on his expectation interest as measured by
a) the loss in the value to him if the other party’s performance caused by its failure or deficiency, plus
b) any other loss, including incidental or consequential loss, caused by the breach, less
c) any other cost or other loss that he has avoided by not having to perform.
C. Damages for Prima Facie Contractual Obligation ( Expectation Damages

1. Awarded for Total Breach (LIV + OL – CA – LA = ED) 
a. LIV (Loss in Value/ General Damages):  Ex:  The difference between the contract price and the fair market price of property at the time of breach, or the difference between the replacement price of an employee and the contract price of the breaching employee, or the difference between the market price of a good and the contract price, etc.  

b. OL (Other Loss/Specific Damages):  Incidental or Consequential (and foreseeable) Losses resulting from the breach.  

c. CA (Cost Avoided):  Costs of completing performance that are avoided when the other party breaches.  For instance, the costs in wages and materials that a builder would have incurred in completing the performance.  Under §347 measure of damages, this figure is subtracted from all aggregate losses in order to compute the plaintiff’s net recovery.

d. LA (Loss Avoided):  Expenditures or losses that can be recouped, for instance, by reselling materials purchased or applying them to another job.  Under §347 measure of damages, this figure is also subtracted from all aggregate losses in order to compute the plaintiff’s net recovery.
2. Partial Breach- only award first two terms
3. Restatement (2) §346(2)- allows for nominal damages—a small sum fixed w/o regard to amt of loss; to vindicate rights when no actual damages shown (P 807)
D. Three interests that damages are meant to protect and Purpose of Damages

1. Expectation Interest

If (O & A & CNS), then EP ( consideration

Prima facie contract must satisfy this rule

Counterfactual status quo

Puts the party in as good a position as she would have been, if the contract had been performed by both sides 

2. Reliance Interest

a) If (P & RFR & ICBA), then EP ( promissory estoppel

b) Actual status quo

c) Puts the party in the same position as he would have been, before the contract

d) Can include the costs of missed opportunities 

3. Restitution Interest

a) If (UE), then allow recovery ( unjust enrichment

b) Protect party from having to unjustly enrich the other party
E. Relationship between the three damages rules

1. Expectation damages take into account reliance damages and restore restitution damages

a) However, expectation damages must be proven with an adequate level of certainty

b) Expectation damages must be reasonably contemplated by the parties at the time of execution

2. Why is it that if adequately protect expectation interest, have already protected reliance interest?  Parties already expect to make profit; in making K already take into acct costs of performing K;

3. Same question for restitution interest.  Make bargain knowing that will confer some benefit on other party; if K performed, have already had detriment restored in name of CNS.

4. Reliance interest can also be diff and can stand on its own: interest in being restored to actual status quo, not counter factual status quo ante.  Use this when expectation damages too speculative so fall back on reliance damages.  Another way can use reliance interests: debate among cts about when reliance basis for EP, should you be lmtd to reliance, or also get expectation damages? 

F. Romantic v. Classical Conceptions

1. Romantic courts tend to give expectation damages, even when the ground for enforcing the promise was reliance

2. Classical hesitation to award expectation damages for reliance based contract

a) Why should the court award damages for a bargained-for exchange, if there wasn’t one?
G. Breached K of Sale of Home: Turner v. Benson (TN 1984, 813)( CLASSSICAL

a. 1.
Facts-

b. П made agreement to sell house to Δ for $75K.  П had been running day care at part of house, but planned to shutdown daycare.  Upon hearing that Δ secured loan, П agreed to purchase another home.  Δ failed to show for signing.  

c. П sold home one yr later for $76K.  П sued for breach oif K and sued for loss of daycare facility income, interest on loans as a result of Δ’s breach, loss from П being forced to sell car, advertising expenses for unsuccessful attempt to sell home, charges for two of three moves as a result of breach, plumbing repairs for burst pipes while unoccupied, commission diff on resale on property, utilities while home back on market, re-issuance of insurance, and interest paid to mother on loan.

2.
Holding-

a. K price – market price + special damages

b. Damages must be w/in reasonable contemplation of parties at time of K and not be speculative.
3.
Rule-

a. K price – market price + special damages

b. R §351 – foreseeability rule

c. R §352 - certainty rule; has causation element built in; 

4.
Rationale-

d. Brewer thinks there is a classical rationale: duty to mitigate puts injured pty at service of breaching pty to avoid loss in damages; ct here may be thinking breaching pty is malfeasor and should not get profit for own wrongdoing; should not get windfall from higher sale price

5. Notes-
a. SB thinks what’s going in Turner is that the duty to mitigate puts the injured party at the service of the breaching party (the breaching party has ‘unclean’ hands, so we’re not going to give them any windfall – make them pay the damages)

b. See RST Sect. 351 (1) and (2) re: consequential losses
c. Limitations on special damages

a) They must have been within the reasonable contemplation of both parties at the time the contract was made; E.g., could not recover for lost profits from daycare because Turner had planned on closing it upon vacating the house

b) Duty to mitigate damages ( you must try to lessen the impact of the breach, and if you fail to make reasonable effort to mitigate, then your damages will be reduced

d. Under the main damage rule, the seller will only have a claim if he resells for a price lower than that agreed to in the K

e. Likewise, the buyer will only have a claim if the seller resells for a price higher than that agreed to in the K

f. UCC §2-715(2)( foreseeability limitation

H. Employment Contract: Efficient Breach (Replacement cost): Handicapped Children’s Education Board v. Lukaszewski (WI 1983, P 820)( CLASSICAL

a. 1.
Facts-

b. Δ gets better teaching job closer to home, wants out of old job contract, old job says no, she gets hypertension, stays home: breach, old job hires cheapest available replacement, but only more expensive, better qualified teacher available (hires replacement at higher price)
2.
Holding-

a. Rejects argument that π benefited as higher salary reflects higher value per π’s own salary structure. Court holds π didn’t bargain for higher value.

3.
Rule-

a. Expectation Damages for Injured Employer = the replacement price (of employee by another employee) - contract price (of breaching employee) + consequential (and foreseeable) losses 
4.
Rationale-

b. Cost to complete measure consistent w/ purpose to give П what he bargained for per Lukaszewski.

c. Value of deal to employer was getting any employee of quality/ price of Δ

6. Notes-

a. Π awarded amount of difference between old contract & substitute -- has right to contract for cheaper, less value; could have contracted for more expensive, better value – but DIDN’T

(1) Doesn’t matter that Board got better “product” – Δ’s breach forced it to lose their bargained-for price

(2) Δ makes the argument ~in Hamer – no detriment, so no breach – Court says NO – still injured (kind of classical) - get the parties what they bargained for (where they would have been if they got what they bargained for)

b. Does not discourage efficient breach – see below--- In this situation, if gain from new salary exceeds potential damage to be paid based on replacement cost, Δ will breach and pay - so does not discourage efficient breach.
c. Idea of efficient breach-; economy better off if person breaches and puts service in hands of higher valuing employer as long as injured party can be fully compensated
d. Guard against overall eco waste
I. Expectation Damages for Injured Employer: Anti-Efficient Breach: Roth v. Speck (D.C. Ct. App. 1956, 919)  (New K-Old K)( CLASSICAL

1.
Facts-

a. Hair salon (Π) hired hairdresser (Δ) for one year.  He left after 6 ½ months to get a higher salary but claimed that other conditions drove him out.  (Π) was unable to find acceptable replacement and so sues.  
2.
Holding-

a. Π awarded amount of difference between old contract and new contract value - measure of damages for breach of employment contract is cost of obtaining other service equivalent to that promised and not performed (follows employee)
3.
Rule-

a. Expectation Damages for Injured Employer = the market price (where a proxy for the market price is unavailable, you use the new contract price that the breaching employee is getting) - the contract price + plus consequential (and foreseeable) losses
b. Where employee wrongfully terminates his employment, he will be liable for any lost profits which can be established (where appropriate) and the difference in salary the employer would be forced to pay someone of comparable skills
3. Rationale-

c. Value of deal to employer was to get that employee; entitled to be able to get another employee of same quality

d. More classical idea( assuming resp for risks and windfalls

e. Notes-

f. Damage to П may not be fully reflected in diff in mkt value damages, b/c of idiosyncratic value to П.  Some argue that idiosyncratic values not so impt to commercial parties, and so should not be applied there.

g. Allocation of risk issue: argument against efficient breach; for Roth rule; when employer hires an employee, employer assumes the risk that employee will have a non-breaching defective performance; if so, then employer should also get benefit of unexpected windfall in mkt value of employee; benefit of the bargain idea when also must assume detriment of bargain

h. Respects freedom of Contract

J. Cost of Completion: American Standard, Inc. v. Schectman (NY 1981, 824) ( CLASSICAL

i. 1.
Facts-

j. Δ contracted to clear property lot, remove structures 1 ft. below ground, intentionally doesn’t (says the K doesn’t require him to) – cost to complete $100K, difference in value negligible ($3K).  But Π sues for cost of completion of the excavation instead of the loss in value.
2.
Holding-

k. Cost of completion damages ($90,000), not loss in value, was proper damage measure - breach not trivial, not unintentional even though cost is extreme.  No justifiable reason for using the “loss in value” measure.
3.
Rule-

a. If [P] the contractor’s performance has been defective or incomplete, then [Q] damages will be the reasonable cost of replacement 

(1) UNLESS {(R) substantial performance is made in good faith and (S) the party did not intentionally breach the K and (T) the cost of completion is unreasonably and disproportionately costly and (U) the breach is only incidental to main purpose of K} THEN [V] damages will be the diminution in value.
(2) Four individually necessary and jointly sufficient conditions for diminution in value instead of cost of replacement.

4.
Rationale-

a. Rxn to romantic rule; like Moch was rxn to romantic idea of applying PE to option K

(1) In expectation values, did you bargain for this land or bargain for the value?

b. P828.2 “Faced with…importance.”- Ct says when cost of completion is very large.. how can you say there was substantial performance? But this seems to trample on idea of eco waste?

(1)   Would have had to come out in opposite way in J&Y; although ct cites the decision

(2) ( may be classical rxn to whole idea of substantial performance

4. Notes-

a. §348- Cost of Completion and Diminution in Value

(1) Comment c- cost to complete appropriate except where there is construction and cost to complete is disproportionate and would give windfall to party

(2) Still must make judgment about value to parties
b. Critics of this decision, Posner included, find that cost-of-completion awards too often provide P with a windfall, since most P’s won’t really use the money to complete the work.  As in this case, where P sold the land at a mere $3,000 loss and then won $90,000 from D.  Adherents to the approach of the American Standard court feel that the court was correct in preserving P’s right to hold D to the terms of the contract.
XXVII. Restrictions on the Recovery of Expectation Damages
A. Foreseeability and §351: Hadley v. Baxendale (England 1854, 831)( CLASSICAL

1.
Facts-

a. Π arranges to have Δ ship his broken mill shaft to the engineer in Greenwich for a copy to be made.  Π loses profits when Δ unreasonably delayed shipping the mill shaft, causing the mill to be shut down longer than anticipated.  
2.
Holding-

a. Π not entitled to lost profits; consequential (incidental) damages only awarded when arising naturally, or reasonably in contemplation of both parties when contract made – Π didn’t specifically inform Δ of possibility of lost profit.
3.
Rule-

a. Special Damages: If [P] “two parties have made a contract which one of them has broken,” then the damages which the other party ought to receive in respect of such breach of contract should be (Q) “such as may fairly and reasonably considered either arising naturally, i.e., according to the usual course of things, from such breach of contract itself” and (R) “such as may reasonably be supposed to have been in the contemplation of both parties, at the time they made the contract, as the probable result of the breach of it.”  
4.
Rationale-

a. If damages were known by both parties then breaching party should reasonably be expected to pay (might have provided for in contract if he’d known), but if it was not known by both parties, then the breaching party should only have to pay those damages arising naturally out of the special circumstances.
b. If you have some special circumstance such that you will have huge costs if the other party breaches, then you need to bring this to the attention of the party or else the other party is not responsible.
5.
Notes-

a. §351 (Hadley Rule in our system):  Unforeseeability and Related Limitations on Damages
(1) Damages are not recoverable for loss that the party in breach did not have reason to foresee as a probable result of the breach when the contract was made.
(2) Loss may be foreseeable as a probable result of a breach because it follows from the breach
(a) in the ordinary course of events, or

(b) as a result of special circumstances, beyond the ordinary course of events, that the party in breach had reason to know.

(3) A court may limit damages for foreseeable loss by excluding recovery for loss of profits, by allowing recovery only for loss incurred in reliance, or otherwise if it concludes that in the circumstances justice so requires in order to avoid disproportionate compensation.

b. Restatement §348(2)- Certainty Req’t- if loss to injured pty not proven w/ sufficient certainty, then measure by either diminution of value or reasonable cost of completion, if not “clearly disproportionate to loss of value to him.”
B. Duty to Mitigate and §350: Rockingham County v. Luten Bridge Co. (4th Cir. 1929, 848)( CLASSICAL

1.
Facts-

a. Contract to build bridge; Δ reneges; Π builds bridge anyway
2.
Holding-

b. Π was not awarded full contract price damages because he had a duty to mitigate damages by ceasing performance once the contract had been breached.
3.
Rule-

c. §350- П may not recover damages for breach that could have been avoided w/o undue risk, burden or humiliation.  Not to be subtracted fom damages to the extent he has made reasonable, but unsuccessful attempts to mitigate.

4.
Rationale-

a. “After plaintiff had received notice of the breach, it was its duty to do nothing to increase the damages flowing therefrom.”

b. After an absolute repudiation or a refusal to perform, the other party may not continue his performance in order to recover damages based on full performance
5. Notes-

c. Case notes: The rule of mitigation of damages states that one cannot sue for a loss he could have avoided.  UCC §2-610(a) states that a new party must be employed to mitigate damages, e.g. breach of employment contracts.  Only reasonable mitigation efforts are required.  Failure to make a reasonable attempt will cause damages to be correspondingly reduced
d. Vurtue v. Bird- Old English case from 17th C illustrated this idea; K to deliver by mule some good; travels there and buyer breaches by not being ready to receive goods; deliverer allows mule to stand in sun and he dies; П sues for wheat and dead mule; ct says that it was his folly that killed mule
C. Limitation on Mitigation: Lesser Employment Position: Boehm v. American Broadcasting Co. (9th Cir. 1991, 851)( CLASSICAL

1.
Facts-

a. Π was wrongfully discharged by ABC.  On appeal, ABC maintained that Π was not able to recover because he refused to accept ABC’s offer of employment which constituted a failure to mitigate.
2.
Holding-

b. Finding for Π: employee does not have to take a lesser job position; jury verdict should not be disturbed. Δ did not meet burden of proof that equal job was available.
3.
Rule-

a. Employer can deduct the amount an employee might receive in substitute employment (as loss avoided) ONLY IF the employer proves that the employee did not make a reasonable effort to find a comparable or substantially similar job

Burden on employer to show employee did not make reasonable efforts

Is a question of fact

Some cts impose additional burden that employer must show the employee’s efforts were likely to have been successful
4.
Rationale-

Δ is breaching party ( so fairer to put burden on pty who caused problem

In many cases, employer has greater info or more cheaply acquired info on possible alt jobs in that mkt

5.
Notes-

a. What is employee takes job that is not comparable? Flipping burgers instead-

(1) Gen answer- yes, still reduce damages by that amt( b/c otw gives employee windfall by giving employee salary double salary

(2) Would create inefficiency in labor mkt by giving disincentive to find comparable job

b. In circumstance where has made reasonable effort to mitigate but had to take incomparable job b/c of econ exigency, romantic ct would not reduce damages
D. Limitation on Mitigation: Lost Volume Seller: Jetz Service Co. v. Salina Properties (KS 1993, 859) ( CLASSICAL

a. 1.
Facts-

b. Π had a lease with Δ Salina to place and operate washing machines and dryers in D’s property.  With 16 mo. left in the lease, Δ removed Π’s machines and replaced them with its own.  Π has a large volume of machines on-hand.  Π used some of the machines that had been at Δ’s property in another location.

c. Δ Claims that recovery should be reduced by subsequent K
2.
Holding-

a. Finding for Π that it was a “lost volume” lessee, so it would have been able to fulfill the new K without using the machine’s from Δ’s property. 

b. Π must show not only that he lost volume, but that he had the capability to enter into other contracts simultaneously, and actually would have entered into them simultaneously, even if the first contract had been performed.
3.
Rule-

a. If the injured party (A) could have entered into the subsequent contract and (B) could have had the benefit of both contracts at the same time and (C) would have entered into the subsequent contract regardless of the first’s breach, then (D) his recovery is based on the lost profit of the original contract.
4.
Rationale- Will not deprive of earnings that would have made even w/o breach

5. Notes-

In personal services, rarely used, i.e. usually considered mitigating,  b/c person has lmtd time and availability; not always true; pty can argue that he could have done both
XXVIII. Damages: Non-recoverable Damages

A. Emotional Distress: Erlich v. Menezes (CA 1999, 874)( CLASSICAL

1.
Facts-
a. Δ agreed to build a house for Π, but it was structurally unsound; Пs claimed to have suffered health problems and extreme anxiety as a result

b. Trial Court awarded damages of $406,700 for repairs, $50,000 to each spouse for emotional distress, and $15,000 for lost earnings to husband
2.
Holding-

c. No, the breach did not cause bodily harm and it was not of such a kind that serious emotional disturbance was a particularly likely result

d. Conduct only becomes tortuous when it also violates a duty independent of the contract arising from principles of tort law.
3.
Rule-

e. For tortious breach of K: If 1) the breach is accompanied by a traditional common law tort such as fraud or conversion; or 2) the means used to breach the K are tortious involving deceit or undue coercion; or 3) one party intentionally breaches the K intending or knowing that such a breach will cause severe, unmitigable harm, then there is tortious breach.
f. For K recovery for emotional distress: There is contract recovery for emotional distress only if either (A) the breach caused serious bodily harm or (B) the K or the breach is of such a kind that serious emotional disturbance was a particularly likely result
4.
Rationale-

g. Rationales: enforce intentions of parties vs. vindicate social policy.

h. Rationale for limiting: different underlying objectives, predictability in commercial setting, potential for converting every contract breach into a tort (with punitive damage recovery), and preference for legislative action in affording appropriate remedies.

5.
Notes-

i. §353: two types of cases where damages for emotional distress recoverable: bodily harm and emotional distress particularly likely consequence (e.g., innkeepers/guests, carriage/disposition of dead bodies).
XXIX. Damages: Reliance (§349) and Restitution (§§370-77)

A. Reliance Damage When Expectation Damages Speculative: Wartzman v. Hightower Productions, Ltd. (MD 1983, 925) ( ROMANTIC?

1.
Facts-

a. Wartzman gives bad legal advice to flagpole-sitting Co. (Hightower).  Hightower can’t sell stock as a result of Wartzman’s mistakes/negligence, the venture is forced to end.

b. Hightower sues

2.
Holding-

a. Finding for Hightower for reliance damages, though contract was for far less than actual reliance measure.

b. Reliance is appropriate remedy for breach when expectation damages cannot be proved with reasonable certainty.  Furthermore, if Hightower can prove that the performance or venture would have been a loss despite the bad legal advice and negligence, then P is barred from reliance recovery.  “If it can be shown that full performance would have resulted in a net loss, the plaintiff cannot escape the consequences of a bad bargain by falling back in his reliance interest.”  

c. Wartzman failed to show that Hightower’s venture was doomed to fail.
3.
Rule-

a. From §349: If (anticipated profits [expectation damages] are too speculative to be determined) then (monies spent in part performance or in reliance are recoverable) LESS (any loss that the breacher can prove with reasonable certainty that the injured party would have suffered had the contract been performed)
b. Equal opportunity principle- det when mitigation possible; when both ptys have equal oppty to mitigate, injured pty need not do it; see n3 after case for debate

4.
Rationale-

a. “The very nature of reliance damages is that future gain cannot be measured with any reasonable degree of reliability.  Had Hightower been able to show lost profits the theory of their right to recover may not have been development costs in reliance on the contract but expectation interest instead.  Appellants had the opportunity to minimize the recovery by showing that the venture could not succeed.  This was difficult, but their failure to do so does not entitle them to an instruction that requires the jury to speculate on the ultimate success of the venture.  We find no error in the instructions given by Judge Karwacki.”

b. Duty to Mitigate: There is no duty for the injured party to mitigate damages that BOTH parties have an equal opportunity to avoid.  In such a situation the party responsible for the breach is to bear the risks and the burdens that result from the breach, including the responsibility to mitigate damages
4. Notes-

a. Symmetrical rule: when cannot shoe lost profits w/ enough certainty, Δ can defeat claim for reliance costs, if Δ can p[rove that reliance expenditures would not have been recouped even if Δ had performed
· Prove had losing K anyway
· Classical: you get what you bargain for
· Catch: when profits too speculative, also hard for Δ to prove K would have been a losing one
b. Fuller and Purdue argue against reliance damages exceeding contract price
B. Reliance Damage When Expectation Damages Speculative: Walser v. Toyota Motor Sales, U.S.A., Inc. (8th Cir. 1994, 934)( CLASSICAL

1.
Facts-

a. Walsers entered into negations for a Lexus dealership with Toyota, and in reliance agreed to purchase property for the dealership.  Δs decided not finalize the proposed dealership.  Πs won on promissory estoppel claim but damages were limited to out-of-pocket expenses, not expected lost profits. 
b. Π’s appeal to get expectation damages
2.
Holding-

a. Permissive language of §90 – may limit “as justice requires- gives the ct. discretion to limit recovery to reliance costs when reliance is the basis for enforcement.

b. Scope of review: abuse of discretion – no abuse by trial ct. in limiting damages
3.
Rationale-

a. Promise binding under §90: full-scale enforcement by normal remedies often appropriate but the same factors which bear on whether any relief should be granted also bear on the character and extend of remedy.  In particular, relief may sometimes be limited to restitution or to damages or specific relief measured by the extent of the promisee’s reliance rather than by the terms of the promise.  
b. Argument for limiting: (Classical) Hand in Baird and Moch when classical judge meets romantic doctrine; if have not managed to make a deal, esp in commercial setting, so as to get bilateral CNS, why should you get benefit as if you had bargained for it? If want expectation interest, then bargain for it? (Overcompensation

4.
Notes-

a. Argument for: (Romantic) Even Williston said once EP, should enforce equally and damages should be the same; harks back to problem in Allegheny College( what is rel b/t reliance and CNS?
C. Restitution in previous Cases

1. §373 Restitution When Other Party is in Breach   
a) (1) Subject to the rule stated in Subsection (2), on a breach by nonperformance that gives rise to a claim for damages for total breach or on a repudiation, the injured party is entitled to restitution for any benefit that he has conferred on the other party by way of part performance or reliance.  

b) (2) The injured party has no right to restitution if he has performed all of his duties under the contract and no performance by the other party remains due other than payment of a definite sum of money for that performance.”  

2. §371 Measure of Restitution Interest  

a) (1) If a sum of money is awarded to protect a party’s restitution interest, it may as justice requires be measured by either: 

(1) (a) the reasonable value to the other party of what he received in terms of what it would have cost him to obtain it from a person in the claimant’s position, or 

(2) (b) the extent to which the other party’s property has been increased in value or his other interests advanced.
XXX. Damages: Specific Performance

A. When Damages are Inadequate or Impractical: City Stores Co. v. Ammerman (D.C. Cir. 1968, 967)( ROMANTIC

1.
Facts-

Δ was trying to get an area rezoned to open up a shopping mall; Π had been negotiating with Δ on an unrelated lease and expressed interest in the potential new shopping center; Π said it would write a letter endorsing Δ’s proposed shopping center in exchange for a spot in the potential complex

With the help of the letter, the Δ got the area rezoned
2.
Holding-

a. Yes, a unilateral K was established by letter 

(1) Written letter in exchange for an option to take a place in the potential shopping mall

(2) Action by Π was acceptance and consideration

(3) Δ was obligated to perform upon the satisfaction of 2 conditions precedent

(a) Express – it gets rezoned

(b) Implied – it signs up other major retailers

(4) Letter memorializing agreement satisfied Statute of Frauds

b. Yes, specific performance is appropriate because money damages would be impractical or inadequate
3.
Rule-

a. For vagueness: If (A) a K has been partly performed by the Π and (B) the Δ has received and enjoys the benefit thereof and (C) the Π would be virtually remediless unless the K is performed, then [D] the court does not care whether the K terms were vague.

b. For Specific Performance: If (P) the damages are inadequate or (Q) the damages are impractical, then (SP) the court can order specific performance, UNLESS the difficulties of supervision outweigh the importance of specific performance to the Π.
4.
Rationale-
a. Court must balance difficulty of court supervision vs. importance of specific performance 
b. Economic argument: normal rules for damages tend not to fully compensate injured party.  Specific performance increases efficiency.
5.
Notes-
B. Disfavored in Employment Setting—too close to involuntary servitude
XXXI. Damages: Agreed Remedies, aka Liquidated Damages

A. Rules and Rationales

1.
Parties have power to settle their dispute which is in essence agreeing on the remedy for breach.  But agreed remedies in the original K (liquidated damages clause) subject to judicial scrutiny.  Terms aimed at compensation enforceable, terms intended to penalize unenforceable.
B. Reasonableness Req’t: Wasserman’s Inc. v. Township of Middletown (NJ 1994, 989)( ROMANTIC

1.
Facts-

a. Agreement between Π Wasserman’s and Δ Township contained a clause providing that if the Township cancelled the lease it would pay the lessee two types of damages 1) for improvements; 2) 25% avg. annual gross receipts for 3 yrs.
2.
Holding-

a. Remanded to trial ct. to determine if second party was compensatory or punitive

b. Liquidated damages vs. penalty: parties may not fix penalty for breach
3.
Rule-

a. For validity of Agreed Remedy: If (P) the damages anticipated from breach are uncertain or difficult to prove and (Q) the parties have intended agreed remedy to liquidate damages rather than operate as a penalty and (R) the amount of remedy is a reasonable forecast of just compensation flowing from the breach, then [AR] agreed remedy will be enforced
4.
Rationale- Romantic- heteronymous

5. Notes-

a. See §356 2-prong: 1) reasonable forecast of just compensation and 2) harm is incapable or very diff of accurate estimation.  (see UCC §2-718 similar)

b. SB: Court not deferring to the parties; hard to reconcile the suspicion of liquidated damages with idea that parties are autonomous, responsible for own allocation of risk – looks like a way for cts to monitor deals (same as CNS) and have residual power to re-write the deal
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