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Professor Brooks Contracts Outline 2003
09.04.03-09.11.03

I. Introduction  

a. A contract is a legally enforceable promise.  We will discuss how to decide which set of promises are contracts—which you can get the courts and the state to enforce; when one of these legally enforceable promises is satisfied or excused; and what remedies we have if that promise is not satisfied or executed.

Legally Enforceable Promise:

1. We can ascertain whether there was detrimental reliance by the promisee

2. We can look at a more traditional consideration bargaining model—if certain elements are present in addition to the promise (classical model considerations)—then there is an understanding of mutual consent

3. We can look at the excused performance piece of contracts—it may be that someone made a promise on the mistaken belief and you may use that as an excuse to not  to abide by the contract

4. As a general matter, it is not essential that an agreement be written.  There are some instances, however, where the agreement must be written (for example the statutes of fraud).

5. When trying to determine the intention, we ask:  What would most people in that situation do? What would a reasonable person in that situation do?

6. For a promise to become a contract, there must be a promise + something else, for example:

a. Promise + detrimental reliance

b. Promise + mutual consideration

c. Promise + obligation (or moral obligation)-- perhaps the trickiest area 

7. Contracts are exchanges among individuals.  On one end of the spectrum are discrete exchanges, which are one shot and do not include reputation, trust, or expectation for future exchanges.  On the other end are relational exchanges, which have an expectation of future exchange, in which beliefs and social norms are important, even if it is a one time exchange, and it happens over a long period of time.  

a. For relational exchanges—for example, employer and employee—we may need a different type of law (like employment law.)

b.  If two parties are going into a joint venture, would need partnership law.  

c. For discrete exchanges, we may need classical or neoclassical contract law.  

1. Our primary source of law for our neoclassical contract law is in common law.  The Restatement of Contracts was intended to be a codification of the laws in the 50 states.  It turns out that the Restatements didn’t really turn out to be truly restatements; rather than “the law”, the Restatements what the legal scholars etc. believed should have been the law.  

2. We will also be looking at the UCC, specifically Article 2 (which is currently being revised).

3. There are some aspects of contract law that have been legislated which  cannot be contracted around, such as a duty to disclose if you know something is wrong when selling your house.

4. You can have a default rule that is a majoritarian rule, which is what most people would want.  

5. Another type of default rule may be called the penalty default rule,  meaning we will penalize you to encourage you to be more specific in your contracts because it is a burden to the courts to have to work out  poorly defined rules.
b. Contract Example: “The Ricky Lake Show”

1. A guest of the show was a man, Alvin, who promised to pay child support if the woman promised not to disclose that she was carrying his baby.  He had political aspirations he though may be hurt if the community found out he had fathered the child.  It turns out that the child wasn’t Alvin’s.  After he found out, he stopped paying child support.
a. Q: Was the contract enforceable?  A: Was the promise conditional?  Did he say that he will pay for the child if it is his baby? Let’s say that he did not explicitly say that, so maybe the promise that Alvin made should be enforceable because of Michelle’s detrimental reliance.  Let’s say Michelle had a good faith belief that Alvin was the father.  But if Michelle got really drunk one night, wasn’t really totally sure what happened, would she still have a good faith belief that Alvin was the father?   Did Alvin get something of value?  He got silence, and this is what he was bargaining for (so his political aspirations wouldn’t be ruined.)  In this case, even if there were a 50% chance that the child was his that could still hurt his political aspirations.  So he gained from the contract.

b. Barnett’s theory of why some contracts are enforceable—promissory liability

1. According to Barnett, there are five reasons why promises ought to be enforceable:

i. Will-- the parties intended their promises to be legally enforceable. Problem:  If it is based on intention, it must be based on subjective intention.  Did this person really intend for that promise to be enforceable?  And if you are only relying on subjective intention, there is a moral hazard in this.  Using a subjective measure of intention must rely on some objective notion—and that objective notion is what most people would do.  It is impractical to use subjective measures, but using objective measures is contrary to the intention of identifying subjective intention.

ii. Reliance--did the promisee rely to her detriment?  If someone relies to their detriment on your promise, then that promise should be enforceable.  We can look at this on a tort level, where an act that leads to a physical or mechanical non-cognizant response with an outcome of harm yields tort remedies.  We have an act (promise) then reliance (the mechanism), and when that promise is broken there is a detriment to our promisee, and then we have our contract remedy.  Problem:  Barnett suggests that if we use something like this in contracts, the first thing to identify is if reliance itself was reasonable—and it may not be.  Let’s say someone made an incorrect inference and then relied on it to their detriment.  The promise will be enforced if it is reasonable.  Then the circularity comes into play where what most people do defines what is reasonable, and what is reasonable will be treated as enforceable.  

ii. Efficiency:  the object of the law and legal rules is to bring about efficiency (this is the economic argument).  There are two ways to think about efficiency:  

a. What is the law? 

b. Is the law efficient? 

1) Barnett talks about allocative efficiency.  For example, A is a producer who makes a good, a low-quality version for $10 and a high-quality version for $20.  B is a consumer who wants this good and can’t distinguish between high and low quality.  B buys at $15.  Economic efficiency says that the good should only be given to B if B values it more than A does.  The decision should be made to give the low quality product on allocative efficiency grounds, because by giving it to B we create a net gain of $5.  If A were thinking about producing a high quality good, then the contract should not be enforced because it costs more to create the good.  The key questions are: Who values the good the most? Who should get it? But sometimes there is an information limit and we won’t be able to parse this out.  

2) Investment efficiency:  C values A’s good at $100.  A should produce the high-quality good and sell it to C because this creates a net benefit of $80.  But what if A produces a high quality good, and then C says, “I’m only going to give you $50”?  If A believes this, then A may not want to make a high-quality good.  So for investment purposes, it makes sense to create enforceable contracts as a commitment mechanism.  If you have a contract stand for something, then people can rely on that contract.

iv. Substantive fairness says “Enforce those promises that are fair.”  Problem: How do you determine what is fair?  

v. Process-based fairness relies on process which can be fair process, but doesn’t have to be.  So long as the promises are exchanged in a particular fashion, the promises are enforceable as a contract.  Problem:  there could be flaws in the process; the process may be followed perfectly but isn’t fair; the process may not be efficient; or it may cause detrimental reliance.

But Barnett says none of these theories really help us.  Professor Brooks maintains that all of these theories may help us because the sum of these gives us a useful, enforceable contract.  Much of contract law is based on all of these, though not in sum. 

II. Four types of enforceable promises: contracts

a. Modern American law recognizes four types of enforceable promises or contracts, each involving a transaction where something is added to the promise to make it legally binding:

i. promise + consideration 

ii. promise + antecedent benefit 

iii. promise + unbargained-for reliance 

iv. promise + form

1. Consideration can be either a benefit to promisor or a detriment to promisee. It encompasses both a benefit to the promisor (the equivalent of the former quid pro quo) and a detriment to the promisee (the equivalent of the former requirement of injury in action sounding in assumpsit) This dual notion has continued to the present day, where a valuable consideration may be some right, interest, profit, or benefit accruing to one party or some forbearance, detriment, loss, or responsibility given, suffered or undertaken by the other.  The promisee who has incurred a specific, bargained-for legal detriment may enforce a promise against the promisor notwithstanding the fact that the latter may have realized no concrete benefit as a result of the bargain.  Consideration is bargained-for exchange and implies that something happened.

The Second Restatement says:
1) to constitute a consideration, a performance or a return promise must be bargained for and 

2) a performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise 

3) performance may consist of a) an act other than a promise or b) a forbearance or c) the creation, modification, or destruction of legal relation 

4) the performance or return promise may be given to the promisor or some other person.  It may be given by the promisee or by some other person.
b. CASES:

Bolin Farms v. American Cotton Shippers Association (Western District of Louisiana, 1974) p. 18

Facts: Plaintiffs, 11 cotton farmers, wanted out of contracts in which they obligated themselves to sell and deliver their cotton.  Defendants agreed to purchase whatever was planted at an agreed-upon price irrespective of price at actual harvest time (forward sale contract).  Price of cotton unexpectedly skyrocketed to at least double the price agreed upon. 13 similar cases were all upheld in federal and state courts.

Issue: Validity and enforceability of a contract for the purchase and sale of cotton entered into between willing buyers and sellers, both adult and experienced cotton farmers and buyers.

Ruling: Contracts valid.

Rationale: Whatever causes the market to go up and down after the date of a contract has no relevance to its validity.

Kirksey v. Kirksey (Supreme Court of Alabama, 1845) p. 39

Facts: Plaintiff is widow with several children.  Her brother-in-law who lives 60-70 miles away writes letter stating, “if you will come down and see me, I will let you have a place to raise your family…”  Plaintiff leaves her own land after receiving letter (it was public land, under lease, and she might have attempted to secure the land) and goes to live with defendant.  For two years she lives in a “plain comfortable houses” and land to cultivate; then defendant asks her to leave; puts her in an uncomfortable house in the woods; later throws her out of that house.

Issue: Was brother-in-law’s promise “mere gratuity?”  If so, is the promise unenforceable?

Ruling: This promise is a “mere gratuity,” and actions in contrary to that promise of gratuity do not constitute a breach of contract. The Court says there was not any bargaining nor evidence that these exchanges, promises, or acts were bargained for.

Rationale: This is not a promise + consideration (though there was detriment to promisee, her giving up the land gives nothing beneficial to the brother-in-law, which is a condition for consideration; but in later cases, we will see that detriment alone will be sufficient for consideration.

Class Notes:

· Courts are often reluctant to consider psychic benefits, esteem benefits, emotional detriment, emotional harm, etc.  because they are speculative and hard to measure

· Courts recognize emotional harms in contracts with tort-like elements

· Gratuitous promise v. promise + consideration:  Is the condition an event that may or may not occur?  If it does occur, is it likely to confer a benefit to the promisor?  If so, it is most likely promise + consideration.  If it doesn’t, it probably is a gratuitous promise with a condition

· Sometimes conduct itself will establish a contract: promissory estoppel.   Here, the focus on the promisor-- should the promisor have reasonably foreseen that the promisee would detrimentally rely? Then ask if the person actually relied to her detriment.  If so, the promisor is estopped from saying there wasn’t consideration.  This theory of liability is based on promises separate from consideration (but this theory wasn’t in force at the time of the Kirksey case).

· Lost expectation of the promise cannot by itself satisfy the detriment requirement for consideration.

· Legal detriments are those you suffer specifically as a consequence of the promise 

Hamer v. Sidway (Court of Appeals of New York, 1891) p. 40

Takeaway: Forbearance from activities that you have the right to do can count as sufficient consideration.

Facts:  Defendant William E. Story, in the presence of guests, promised nephew $5000 to stop drinking, using tobacco, and playing cards or billiards for money until turning 21 years old.  Nephew held up his end of the bargain and wrote asking for payment.  Uncle responded, affirming entitlement to the money, but stating he would like to wait to pay until the nephew was “capable of taking care of it [money].”  Defendant also offered nephew interest on the money.  Nephew agreed.  Defendant died without paying nephew any of the $5,000 or interest.

Issue: Does consideration require promisor receive a benefit?

Ruling: In limiting or abandoning his legal right to drink, play billiards for money, etc., the plaintiff restricted his lawful freedom of action within certain prescribed limits upon the faith of his uncle’s agreement.  Now that the plaintiff fulfilled agreement, it is of no importance whether such performance actually benefited the promisor

Rationale: Consideration is not so much that one party profits as the other party abandons some legal right in the present, or limits his legal freedom of action in the future, as an inducement for the promise of the first party.

Class notes: 

· If the nephew hadn’t suffered a detriment, and, in fact, benefited from his abstinence, it is still sufficient to constitute consideration insofar as that he suffered legal detriment because he was not able to do things which were his legal right to do.  The benefit would not matter.  

· What is the difference in the detriment that the nephew suffered and the detriment Kirksey suffered? There are differences in how definite and explicit the promises are, but that’s not really it.  The fact that the nephew stopped these activities is what induced the uncle’s promise; this is what made it bargained-for.  It doesn’t matter who proposed it, we shouldn’t think of inducement as a response.

· In Kirksey, is the reason the brother-in-law made his promise to induce Kirksey’s actions?   Her moving is not analogous to the nephew’s cessation of drinking.  

· Inducement will be another test for consideration.

· Key question to test for consideration:  is the condition what made the promisor make the promise?

· So when we talk about bargaining, we are talking about what induces people, that is, why the person made the promise in return.

Langer v. Superior Steel Corp. (Superior Court of Pennsylvania, 1932) p. 43

Takeaway: You only need one of these elements to constitute consideration: benefit to the promisor or detriment to the promisee.

Facts: Plaintiff Langer received letter from former employer that he would receive a monthly pension of $100 for the rest of his life, so long as he is not employed in any competitive occupation and his “good attitude.” Defendant paid $100/month for four years then notified plaintiff that the company would stop payments.

Issue: Did the letter create a gratuitous promise with a condition or an enforceable contract?

Ruling:  Enforceable contract.  (But ultimately Langer loses because it turns out that the company president didn’t have authority to bind the company to the agreement).

Rationale: Good consideration exists if one refrains from doing anything that he has a right to do, “whether there is any actual loss or detriment to him or actual benefit to the promisor or not.”  It is reasonable to conclude that it is to the advantage of the defendant if the plaintiff, who had been employed by defendant for a long time and had a lot of knowledge, is not employed by a competing company--this must have been the inducing reason for inserting that provision.  By receiving the monthly payment, plaintiff implicitly accepted the conditions imposed and was thus restrained from doing what he had a right to do (seek work).  And this was sufficient consideration to support a contract.

The court says that the contract is also enforceable on the theory of promissory estoppel.  

Class Notes: 

· If the condition will benefit the promisor, you can fairly infer that the happening was requested as consideration.  

· Promissory estoppel differs from equitable estoppel in that it rests on promise to do something in future, while latter rests on statement of present fact.

· Another test of whether it was bargained-for is whether or not both parties can breach.  

· Inducement has to do with what the promisee promises in return.  If there are multiple motivations, you just need one inducement: the inducement for the promise.  

· Authority comes from agency law and agency principles.  In this case we have an agent who works for the principal (Superior Steel), and an agent (the president) entering a contract with the third party (Langer). Sometimes when agents harm a third party through contract breach or torts, the principal is liable.  Technically the agent is liable too, but the principal has to indemnify.  But for the contract to be enforceable, the principal must have given the agent authority to enter into the contract.

· There are two types of authority: actual authority, where the principal makes manifest the agent’s authority to make certain agreements, and apparent authority, where it looks like the agent has authority but doesn’t. 

Bogigian v. Bogigian (Court of Appeals of Indiana, Second District, 1990) p. 47

Takeaway: The mere presence of some incident to a contract, which might, under certain circumstances, be upheld as consideration for a promise, does not necessarily make it the consideration for the promise in that contract.  To give it that effect, it must have been offered by one party, and accepted by the other, as one element of the contract.

Facts:  Appelant David Bogigan and Hazel Bogigian divorce; Hazel given judgment for family home (in amount of $10,300 at the occurrence of various events including the sale of the home).  David sold residence, Hazel executed a quit claim deed and the release of her judgment against David to effectuate the sale of the house.   David claims that Hazel received a benefit, that is, the release from mortgage liability.  David did not have equity in the house, sale did not provide funds to satisfy Hazel’s judgment, and David gave Hazel $5.00 as her share of the sale’s proceeds

Issues: Since Hazel received a benefit, was her release supported by consideration, even though she did not realize that she was signing a release of her judgment against David?  

Should Hazel be estopped from executing the judgment because David relied to his detriment on her release?

Holding:  Hazel’s release was not supported by consideration.  She was not equitably estopped from asserting invalidity of release.

Rationale: To be valid, the release must be supported by consideration.  Consideration consists of a bargained-for exchange.  Hazel and David did not bargain for the release in exchange for any benefits flowing to Hazel for detriments incurred by David (she didn’t even understand what she signed).  Because they did not bargain for the release, David failed to establish that the release was made with the intent that he act upon it: no estoppel.

Class Notes: 

· Dissent says that Hazel did get value, and as long as she didn’t sign as a matter of fraud, the value didn’t need to be bargained for.  Further, the benefit doesn’t have to come directly from the promisor.

· Equitable Estoppel:  Hypothetical two parties: A and B. Facts: X, Y, and Z.

· If A can establish X, Y, and Z in court, then A has a valid legal claim against B.  A wins.

· The way equitable estoppel works is that A shows X and Y through direct evidence, then A tries to show that Z is true by showing that B represented Z as true.  B tries to introduce evidence that Z is not true.  A objects saying B told me that Z was true, and I detrimentally relied on that statement in a way foreseeable to B.  If A can show this, then the court says B is estopped from introducing evidence countering the representation.  A wins.

· Let X be Hazel had judgment for $10,300, let Y be that said that money was due when the house was sold unless she independently released him, and let Z be Hazel’s release of David. 

· The problem for the Bogigian majority had is that when Hazel represented B, she actually wasn’t cognizant of what she was doing.  But the majority dismisses the equitable estoppel claim in another way: imposing an intentionality requirement.  May be trying to protect Hazel from being duped by taking this narrow view.

· In the consideration doctrine, consideration has both procedural and substantive elements: the procedural element is what it is bargained-for; in addition to being bargained for, it must be valuable; we need both of these elements for consideration.
· Assumpsit:  a promise made, either orally or on paper, that was not backed up by a seal.
Thomas v. Thomas (Queen’s Bench, 1842) p. 52

Facts: Plaintiff’s husband’s dying wish was that his wife have either the house in which he lived or 100 pounds.  The declaration was relayed to the plaintiff’s brothers (one being the defendant) and they agreed to carry out the intentions.  Agreement was that plaintiff would have a house for her life, or until she remarried.  She agreed to pay 1 pound yearly for ground rent and keep house in repair.  Defendant brought an ejectment after death of second brother.  

Issue: Is there consideration for this contract?

Holding: Mere motive need not be stated, and we are not obliged to look for the legal consideration in any particular part of the instrument, we may look to any part.

Rationale: The stipulation for ground rent was not a mere proviso, but was an express agreement.  In this case, the consideration was not stated in the usual place.  However, in another part we find express agreement to pay annual sum and distinct agreement to repair.

Class Notes: 

· Courts are not going to look at the adequacy of the consideration (that they aren’t going to look to whether the values are equal in the exchange) but they are going require value above a nominal amount.

· The judge talks about value flowing from the promisee, but understand that this does not reflect law (see Borgigan)
· The inducement test doesn’t work here, as the pound and upkeep aren’t what induced the conferment of the house. You can have multiple motives, and one motive must have both value and be bargained-for; the inducement was to follow the intentions of the brother, and this did not have value in the American courts. The judges disregarded the psychic or emotional value that the executors of the will may have derived and therefore did not have value in the eyes of the court.

· The bargained-for requirement wasn’t part of the common law in England at this time; American contract law is much more focused on this consideration requirement.

· Note that the breach test isn’t really part of the common law, but courts have used it over time to see if something was actually bargained for.

· Mutuality of obligation is satisfied here.  The rent and the repairs were not merely attached to the gift; they are good consideration, newly created and not part of the old ground rent.

Haigh v. Brooks (Exch.Ch. 1840) p. 61

Facts: Plaintiff Haigh sold goods to Lees on credit.  Defendant Brooks guaranteed in writing (guaranty) Lees’ debts (10,000 pounds).  But that guaranty probably could not constitute consideration under the statute of frauds because of the way it was written (which referenced goods already received as opposed to goods to be received).   Defendant induced plaintiff to surrender the writing in exchange for a promise that Lees would pay 9,666 pounds from 3 drafts when they came due.  Lees did not pay. Plaintiff sued.  

Issue: Was there consideration? 

Holding: Plaintiff’s surrender of defendant’s guaranty in writing back to the defendant was sufficient consideration (without reference to its contents).

Rationale: The guaranty may, in fact, have had value, and that is good enough for consideration.  The very fact that defendant bargained to get the written promise back it shows he had some value assigned to it.  The bargaining itself may be enough to reveal value.  The court says there was a benefit to the defendant in getting the guaranty back.

Class Notes: 

· Is the court using an objective or subjective test?  Subjective: so long as the defendant Brooks didn’t know that the goods had been delivered, there is a chance that there was value. The plaintiff was induced by the defendant’s promise to part with something which they might have kept, and the defendant obtained what he desired by means of that promise. A defendant cannot be justified in breaking the promise because he has discovered afterward that the thing in consideration of which he gave the promise did not possess the value which he supposed to belong to it. It cannot be decided that the value was what the defendant most regarded: he may have had other motives.

Apfel v. Prudential-Bache Securities, Inc. (Court of Appeals of New York, 1993) p.62

Facts: Plaintiffs devised an idea for a new computerized municipal securities system. Plaintiffs conveyed to defendants their rights to the techniques and certain trade names.  Defendant agreed to pay specific rate based on use of its techniques (even if techniques became public knowledge or standard practice). Defendants tried to patent and get trademarks for techniques but were denied.  Defendants said ideas they bought had already been in the public domain at the time of agreement. Plaintiffs promised they had not previously disclosed the techniques.  After several years, defendant refused to continue payments.  

Issue: Can an idea be legally sufficient consideration unless if it is not novel?

Holding: Showing of novelty is not required to validate the contract for purchase of idea, only that the idea is valuable. It is sufficient to prove that the party to whom the idea was disclosed was not aware of the idea.  Lack of novelty does not in and of itself demonstrate a lack of value; the buyer can reap benefit from such a contract in a number of ways, such as not having to expend resources pursuing the idea through other channels, etc.

Rationale: Traditionally, parties at contract are free to make their bargain, even if the consideration exchanged is grossly unequal or of dubious value.  It is enough that some real value in the eye of the law was exchanged.  The fact that the sellers may not have had a property right in what they sold does not, by itself, render the contract void for lack of consideration.  Defendant’s conduct shows that defendant received something of value (paying plaintiffs for more than two years, etc.).  Here, the court is establishing the bargained-for aspect of consideration; plaintiff was unable to get a patent from the techniques, but they did get use.  So even if the primary reason for entering the agreement was to get a patent, they still got value from use. 

Class Notes:

· An aside question is “can you sell something you don’t own?”  Defendant conceded that the idea for techniques came from plaintiffs.  Thus, the question is whether the idea had value to the buyer and thus constitutes valid consideration.  The court will not ordinarily go behind that determination. 

· There is an issue of how sellers can prove that the buyer obtained the idea from them, and no one else.  Does the buyer’s use thus constitutes misappropriation?  There is no equity in enforcing a seemingly valid contract when it turns out that the buyer already possessed the idea.

· Novelty can establish both the attributes of ownership necessary for a property-based claim and the value of the consideration necessary for contract-based claim.

· Novelty is tricky; the seller presents idea to potential buyer; buyer can purchase idea; or can say they already knew about idea; then the seller of the idea is stuck.  

· For something to count for consideration, it must be valuable, bargained-for. So the key is that it must be bargained-for and valuable

· The general rule for value is that you need something that is more than nominal value (more than a peppercorn [a small or insignificant thing or amount]- the “peppercorn test.”)

· Bargained-for and value provide evidence that there was a meaningful agreement between the parties.  It also provides for exercising caution in decisions.

· Bargained-for and value also serve a channeling function.  If you have a particular form to follow to make your promises enforceable, then the defined way will channel your promises in an efficient and appropriate way.

09.16.03-09.18.03

HAIGH v. BROOKS (1840) p. 61

Takeaway: For a guaranty to be enforceable under the statute of frauds, it has to show in writing that consideration was given for the promise to answer for the debt of another
Facts: Haigh sold goods to Lees on credit.  Brooks signed a writing guaranteeing Lees debts to Haigh in the amount of 10,000 pounds.  Brooks induced Haigh to surrender the writing in exchange for a promise that Lees would pay 9,666 pounds.  Lees failed to pay, Haigh sued on the promise.  Brooks argues that there was no consideration, saying that Haigh had already given the goods to Lees so the guaranty had no value. 

Is there consideration?

Answer: Yes. Brooks gave up something (a promise) in return for something (getting the guaranty back).  

Class notes:

· The very fact that Brooks bargained for the guaranty shows that it has value to him.  

· The bargaining itself is sufficient to show value. 

APFEL v. PRUDENTIAL-BACHE SECURITIES, INC. (1993) p. 62
Takeaway: The question is whether the idea had value, not whether it was novel  
Facts: Apfel is an investment banker who has an idea of how to trade securities.  He enters into a contract with prudential that states that prudential will pay him a certain sum of money in exchange for their using of the idea to trade securities.  After a FEW years, prudential stops paying him. Prudential argues that the contract wasn’t valid for lack of consideration because Apfel had no property right since the idea was not novel.  

Is there consideration?

Answer: Yes. Lack of novelty, in and of itself, does not demonstrate a lack of value.  Here, the buyer concedes that the idea came from the seller and was not aware of the idea before the seller disclosed it.  The buyer knows what he/she is buying and has agreed that the idea has value.  

Class notes:

· Long negotiation period shows bargained for
· Novelty is not required for a contract to be valid
· Value

· If all Pru Bache was seeking was the ability to patent the idea, but they weren’t able to, then they received no value (Pru’s argument)

· However, Pru Bache also got use out of the idea

· Apfel was selling the property rights and the use rights.

· Since it couldn’t be patented, he didn’t have the property rights.

· Apfel Gave:

· Idea

· The rights to the idea

· Trademark

· The implementation of the idea

· Exclusive use of that idea coming from Apfel

· Even through rights & trademark had no value because it wasn’t patentable, Pru Bache still received the other items.

· The patentability issue is what’s interesting here.

· There was a chance that it could have been patentable.

· That chance is what gave value.

· How does the court view novelty?

· Usefulness

· It’s new to Pru Bache, that’s why there is value. 

· They also bought Apfel’s silence.

· In many cases a seller of ideas will convey the idea to the buyer and the buyer will give the money. But after the seller conveys the idea, buyers may say “oh I already knew about that.” Then the seller is stuck. Novelty in this context is an evidentiary function. If the seller can prove that the idea really is novel (objective standard - most of the world didn’t know about it) or if you can prove that the idea is novel to the buyer (subjective standard) then the seller can win

· However that’s not where the contention in this case lies.

· For something to have consideration:

· Bargained for

· Value beyond something that’s nominal

· When we’re talking about consideration, what matters is what’s going on in the buyer’s mind, not necessarily the seller’s mind (be aware of fraud though)

IN RE GREENE (1930) p. 72

Takeaway: For consideration, there has to be value exchanged.  “Peppercorn” exchanges do not count as value.  For example, $1 paid in exchange for being given hundreds of thousands of dollars does not count as consideration.  
Facts: Claimant was having an illicit affair with a married man, Greene (now deceased). Greene had made a contract with claimant to pay $1,000/month for their joint lives and a $100,000 life insurance policy and to pay rent for 4 years on her apartment. In return the claimant released Greene from all claims she had against him. The bankrupt failed to make payments after Aug. 1928.

Is there consideration?

Answer: No. Past illicit intercourse does not count as consideration and other returns have no value. 

Class notes:

· PAST consideration does not count. 
· Even if the affair wasn’t in the past:
· Illegality of his adultery

· Against public policy

· To the idea that the contract should be enforced because it was intended to be enforced is a “non-sequitor”

· Other things the Claimant gave in return:

· $1

· release from paying taxes

· seal

· “other valuable consideration”

· intention

· Why the claimants returns have no value:

· The release from paying taxes is not valid because he was never bound to pay taxes in the first place because the house wasn’t in his name. 

· The one dollar is nominal.

· No longer recognizes seal.

· PAST ILLICIT intercourse.

· Intention: can’t enforce gratuitous contract.

· Other valuable consideration: vacuous

· Greene also promises to marry her once he divorces his wife (according to claimant but refuted by bankrupt).

· He’s proven unworthy of fulfilling his promises already because he’s cheating on his wife.

· So obviously a reasonable person shouldn’t rely on his promises.

· His promise to marry isn’t upheld except in a few states (i.e. Alaska)

· However, they went through a whole set of hoops to set up the contract, obviously it was bargained for.

· Court says “non-sequitor” but gives no reason.

· Why not enforce a clearly expressed intention?

· You can’t enforce gratuitous promises through contracts.

· If Greene really wanted to give the claimant these items, he should have done it as a gratuity or something else.

· This type of situation is referred to as a fraudulent conveyance. If the bankrupt had worked the contract with the claimant so they could keep the money and defraud the creditors that would be fraudulent. 

FIEGE v. BOEHM (1956) p. 75

Takeaway: Forbearances from pursuing a certain legal claim counts as valuable consideration so long as you have (these are necessary):

· good faith

· reasonable belief.

You still have to satisfy the other elements (bargaining, etc.)

Facts: Suit brought by Boehm against Fiege to recover for breach of a contract to pay expenses incident to the birth of Fiege’s bastard child and to provide for its support upon condition that Boehm would refrain from prosecuting Fiege for bastardy. In January of 1951 around midnight Boehm and Fiege procreated, Fiege contests that he never had sex with Boehm. September 1951 birth and payment began. Fiege was supposed to pay the medical expenses and loss of salary because of childbirth and 10 dollars per week until the child reached 21. From 9/51 to 5/53 the payments totaled around $480. In 5/53 the defendant takes a blood test showing that he could not have fathered the child. He stops payment. (Civil Case). Boehm files bastardy charges. (Crim Case). September 1953 bastardy charges proceedings begin. Criminal case is settled one month later in 10/53. Boehm puts the child up for adoption in July, 1954. Opinion rendered in 1956.

Is there consideration?

Answer: Yes. Forbearance from prosecution is valuable, there is no proof of fraud or unfairness, charges are made in good faith. 

Class notes:

· He promised something based on a fact that turned out to be not true.

· Forbearance from prosecution is valuable.

· Claims must be bona fide (subjective) and reasonable (objective) basis for support.  

· Forbearance plus claim (as described above) = consideration.

· Why is there an element of force in this case?

· Let’s say sex happened and they are certain of that, but she’s not certain that he’s the father.

· Does she tell him that he’s definitely the father?

· Unenforceable - fraud

· Does she say she thinks he’s the father?

· Could there be a good faith dispute over whether or not sex actually happened.

· You need good faith and you need a reasonable belief that the charge is valid for there to be consideration.

· It doesn’t have to be belief beyond a shadow of a doubt, just a reasonable one (i.e. 50-50).

· What would happen if she entered into contract with the other guy as well?

· Without disclosing that the other preceding is happening, it might undermine the good-faith element.

· What about the fact that she breached the contract in response to him breaching the contract. (Aka he breached by stopping payment, and she breached by going forth with bastardy proceedings).

· As a general matter if someone breaches their contract, then you can’t breach your end to still have the full case against them.

· However in this case, the court says they won’t use that to prevent her from getting full contractual remedies.

· The fact that making the promise connected with the affection the father has for his child plus a naked promise or the moral obligation with the promise might be enough to make the promise binding.

JONES v. STAR CREDIT CORP (1969) p. 68

Takeaway: For a guaranty to be enforceable under the statute of frauds, it has to show in writing that consideration was given for the promise to answer for the debt of another
Facts: Plaintiffs, who are welfare recipients, agreed to purchase a home freezer for $900.  With additional taxes and charges, the total purchase price became $1,234.80.  Thus far the plaintiffs have paid $619.88 towards the purchase.  Defendant claims that with various charges relating to the extension of time for payment, there is a balance of $819.81 still due.  The maximum retail value of the freezer is $300.   

Are the transaction and resulting contract unconscionable within the meaning of UCC $2-302?

Answer: Yes. The sale of a freezer having a retail value of $300 for $1,439.69 is unconscionable as a matter of law.  Defendant has been amply compensated.  

Class notes:

· Unconscionablility:

· Court can choose not to enforce the contract in total.

· Or can choose to not enforce the part that was unconscionable.

· Or you can limit the application of the unconscionable clause to achieve a fair result.

· Fraud is not required for unconscionability. (Not present in the instant case – the court decides)

· Contract must be found “unconscionable at the time it was made”

· The limited financial resources of the purchaser, known to the sellers at the time of sale, is weighed in determining unconscionability.  

· Also, gross inequality in bargaining power

· Two types of unconscionability:

· Procedural – fine print, clauses (look for unfair surprise, things that negate your confidence that this thing was bargained for farily).

· Substantive – terms itself, price (look for lack of meaningful choice, gross inequality in bargaining power, commercially unreasonable contract)

WILLIAMS v. WALKER-THOMAS FURNITURE (1964/1965) p. 536/538

Takeaway: Ordinarily one who signs an agreement without full knowledge of its terms might be held to assume the risk that he has entered a one-sided bargain.  But when a party of little bargaining power (no real choice) signs a commercially unreasonable contract with little or no knowledge of its terms, it is hardly likely that consent was really given to those terms.  In such a case, the court should consider whether the terms of the contract are so unfair that enforcement should be withheld.  

Facts: During 1957-1962, Williams, supporting herself and her seven children on public assistance, agreed to purchase a number of items from Walker-Thomas.  14 contracts were signed which provided that payments, after the first purchase, were to be prorated on all purchases then outstanding, effectively unless all payments were made on all items purchased, none of the items belonged to Williams.  Therefore, if there was a default on any payment on any item, Walker-Thomas could reclaim all 14 items.  Williams defaulted on a payment and Walker-Thomas sued for all of the items purchased by Williams. Williams claimed 1) there was no meeting of the minds; 2) the contracts are against public policy 
Are the contracts unconscionable ?

Answer: Remanded to lower court for findings on unconsionability as a matter of law.  It is hardly likely that Williams understood what she was consenting to. 

Class notes:

· “Unconsionability has generally been recognized to include an absence of meaningful choice on the part of one of the parties together with contract terms which are unreasonably favorable to the other party.”  (pg. 539)

· Walker was almost inducing breach by selling all of these items to Williams

· If she fully understood the contracts, would that be OK? No, the contracts are still against public policy. 

09.23.03:  The Holmesian Contract Option and the Coase Theorem 

Definitions

1. Allocative efficiency:  the good ought to be allocated to the individual who values it the most.  You will increase the aggregate social welfare if every time there is a choice between who wants a good, you always give it to the person who values it the most.

2. Remedies

a. Specific Performance: the court will make the parties do specifically what they agreed to do in the contract  

b. Substitute Performance/Compensatory Damages/Money Damages (general category for the remaining four remedies, for these purposes we will treat them as the same, though you could draw ven diagrams for each that don’t overlap)

i. Restitution:  the breaching party has to convey back to the non-breaching party any benefits that the breaching party reaped as a consequence of breaking the contract with the non-breaching party

ii. Reliance:  breaching party has to pay non-breaching party all of the costs the non-breaching party laid out on reliance on the promise.

iii. Expectation:  breaching party has to pay a sum of money that would put the non-breaching party in the same position she would have been in had the breach not occurred. 

iv. Disgorgement:  Any gains the breaching party gets by breaching must be paid to the non-breaching party.   

The Efficient Breach Hypothesis/The Holmesian Contract Option

1. Example:  Let’s say we have Abby and Ben and they are negotiating the sale of a car.  Abby wants the car from Ben.  Let’s say Abby values the car at $15,000 and Ben values the car at $10,000.  After negotiation Abby agrees to give Ben $12,000 for the car and Ben agrees to give Abby the car. 

a. Allocative efficiency implies Abby should get the car and there should not be a breach. 

b. Let’s say that Abby paid her $12,000 up front and she is waiting for the delivery of the car.  

c. Let’s also say that thinking she will receive the car, Abby rented a parking space and signed a 12-month lease at $100/month, paying first and last months up front ($200)

d. Just before Ben delivers the car, Caroline shows up and she offers Ben $14,000 for the car.  Ben breaches the contract.  Let’s say for the moment that Caroline values the car at $14,000)

2. So what ought the remedies be?

a. Let’s look at the five primary remedies

i. Specific Performance:  Car  

ii. Substitute Performance/Compensatory Damages/Money Damages 

1. Restitution:  Ben would have to pay Abby back the price, which was $12,000: P

2. Reliance:  Ben would have to pay Abby the Price + the Reliance Damages, which is $13,200 (the reliance damages are 1200 for the 12-month lease, assuming she could not get out of the lease): P + r

3. Expectation:  Here, had the breach not occurred, what value would the non-breaching party have enjoyed? Value (V) equals $15,000 (because this is how much Abby valued the car)

a. P is supposed to always be subsumed in expectation damages, but we will see that this will not always be true.  (For example, for losing contracts)

b. What would have happened if the breach had not occurred?  She would have the Value – Price she paid V-P.  So if she hadn’t paid upfront, she would have had expectation damages of $3,000

iii. Disgorgement:  Any gains the breaching party gets by breaching must be paid to the non-breaching party.  D = how much the breaching party earned from the wrongful act, D = 14,000

b. Which of these remedies comply with allocative efficiency?

Caroline’s Values A
Caroline’s Values B

$14,000

$20,000

Specific 
Car


     
√


      X

Restitution
$12,000


X


      √

Reliance
$13,200



X


      √

Expectation
$15,000


√


      √

Disgorgement
$14,000


√


      X

i. If calculated properly, expectation damages will always be efficient—the Efficient Breach Hypothesis/The Holmesian Contract Option.  If you have the option to deliver the goods or breach, you will always make the efficient choice

1. This sort of rewards the breaching party.  Rewarding the breaching party is a bit uncomfortable—promises ought to be kept.  

2. People answer this by appealing to the Holmesian Option. Holmes said that the promise you make is to deliver the car or pay the remedy.  So here, there is not a “wrong party.”  

ii. If you’re going to have to pay the full cost of the harm you create, you will always have incentive to do the most efficient thing

The Coase Theorem:  If transaction costs are zero, we will always get the efficient allocative result no matter which remedy we use

1. The fundamental of the Coase theorem is that it doesn’t matter which remedy you use—you’ll always get the most efficient result assuming they can privately bargain

a. For example, if the remedy is specific performance, and Abby values the car at 12,000 and Caroline values the car at 20,000, Ben can negotiate with Abby and say, “Why don’t I just pay you 15,100 instead?”  Abby is better off than she would have been had she bought the car, and Ben gets to keep the car, and now he can turn around and sell it to Caroline for 20,000.  Ben and Abby can negotiate around the contract remedy

b. If the remedy were restitution, and Abby values the car at 15,000 and Caroline values the car at 14,000, we would have inefficient breach.  But let’s say that Abby approaches Ben and says, “I will be willing to offer you 14,100 for the car.”  In this case, Ben is better off, and Abby is better off.

c. For disgorgement, let’s say Ben approaches Abby and tells her, “I now value the car at $15,000, I will give you $15,100 to release me from my contractual obligation,” and Abby releases Ben from his obligation.  Now, he can turn around and sell it to Caroline

9.25.03-10.02.03
II. 
Preexisting duty rule - doctrine

a.
Original rule is that the performance or the promise to perform a preexisting duty does not constitute consideration

b.
However, the preexisting duty rule has been replaced by a good faith requirement:

i.
A promise modifying a contractual duty will be binding on the promisor “if the modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made.”  Restatement first Section 89

ii.
The UCC 2-209 entirely eliminates the need for consideration in this context.  The UCC requires only that the modification be made in “good faith” and for a “legitimate commercial reason.”

iii.
Where there is “extortion,” “coercion,” or “the use of bad faith to escape performance” the UCC and courts regard the modification as ineffective and will permit the promisor to treat the promise as voidable.

c.
CASES:

Levine v. Blumenthal  (N.J, 1936) p. 81

Takeaway: A preexisting, enforceable duty cannot count as consideration for the purposes of contract formation.  (original doctrine-no longer in effect in the firm way this court declares)

Facts:  Leasers agreed to pay a certain amount of rent for two years, with an increase in the second year.  It was found as a fact in district court that there was verbal agreement to allow the defendants to pay the original year’s amount of rent for the second year.  Renters stated that their business was not going well, and that an increase in rent would put them out of business.  

Question:  Can the promise to perform a preexisting duty (in this case paying rent) count as consideration?

Answer: No

Rationale: Some consideration, even minor, is necessary to make a change to an original contract binding.  Payment of part of a debt with a promise not to enter bankruptcy voluntarily is sufficient consideration.  However, the fear of bankruptcy is not enough to show that the creditor requested that the debtor refrain from pursuing bankruptcy.

Class notes: 

· In the initial contract, there was sufficiently high value and satisfied bargained-for requirement for consideration.  

· At stage two, there was a modification, which is considered a new agreement.  

· Agreeing to do something that you already have an enforceable duty to do does not count as any consideration.

Alaska Packers’ Association v. Domenico.  (9th Cir. 1902), p. 84 

Takeaway point: One cannot coerce a promise for increased compensation for doing that which he is legally bound to do by threatening non-performance.  In this case, the court relied upon the preexisting duty rule (now defunct) rather than attempting to demonstrate economic duress. 

Facts: Sailors agreed to work in Alaska for a set sum, but once there, demanded higher wages for the same work from the company’s representative.  The representative claimed that he had no authority to alter the contract, but, being in a situation where it was impossible to bring in other workers, agreed to the change in pay.  Later the company refused to pay the higher wages.

Question:  Is there consideration when two parties renegotiate a contract after one party refuses to uphold its end?

Answer: No

Reasoning:  In this case the appellant gains nothing from the new contract.  The sailors were already required to work for less wages, and thus there was no consideration in making a new contract.  The sailors were taking advantage of the necessities of the other party.  The company is not estopped from showing that its promise was made without consideration just because they entered into a promise (that appellees claim) withdrawing their right to sue for damages.

Class notes:


Person claiming that a modification to the contract is a good modification has the burden of proof.  Burden of proof is on the party that wants an idiosyncratic preference in a contract outside of industry norms.  (may or may not have been the case here)

Angel v. Murray (Sup.C. R.I.1974), p. 87

Takeaway: Preexisting duty rule is dead.  Instead, the new rule does not “compel a modification of an unprofitable or unfair contract; it only enforces a modification if the parties voluntarily agree and if (1) the promise modifying the original contract was made before the contract was fully performed on either side, (2) the underlying circumstances which prompted the modification were unanticipated by the parties, and (3) the modification is fair and equitable.  Good faith as an important element in these forms of modifications.

Facts: City of Newport had a series of 5 year agreements with Maher for collecting and disposing of all waste materials generated within the city.  He twice requested additional amounts of $10,000 per year from the city council due to an unanticipated increase in refuse due to an unanticipated increase off 400 new dwelling units, and opposed to the assumed 20-25 new units per year.  Trial court found for the plaintiff against Maher and the city.

Question: Can there be consideration in a case where a party requests more money due to unforeseen circumstances and the other party agrees?

Answer: Yes

Reasoning: UCC states that agreements modifying contracts need no consideration to be binding, and, from the 2nd Restatement, “a promise modifying a duty under a contract not fully performed on either side is binding if the modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made.”

Roth Steel Products v. Sharon Steel Corp. (6th Cir. 1983), p. 703

Takeaway:  :  “In determining whether a particular modification was obtained in good faith, a court must make two distinct inquiries: whether the party’s conduct is consistent with ‘reasonable commercial standards of fair dealing in the trade,’…and whether the parties were in fact motivated to seek modification by an honest desire to compensate for commercial exigencies.”  Facts: Roth contracted to buy 200 tons of hot rolled steel per month for about a year, and also Sharon “indicated” that it could sell hot and cold rolled steel at various cheaper prices.  During that year, steel prices skyrocketed, and Sharon told all purchasers, including Roth, that no price concessions would be honored.  After threatening breach and reluctantly agreeing to renegotiations, Roth paid a higher but still under market value rate because “they were unable to purchase sufficient steel elsewhere to meet their production requirements.”  

Question:  Was there good faith here?

Answer: No

Reasoning:  There was agreement that Sharon would have suffered a loss through the initial contract, and thus the modification was consistent with reasonable commercial standards of fair dealing.  Coercive conduct (threatening not to ship any steel without a modification) is prima facie evidence of bad faith but may be rebutted by the party seeking enforcement of the modification.  However, Sharon fails to rebut this evidence of bad faith (page 708), and thus fails the honesty in fact clause of the good faith requirement. The issue of economic duress was not officially decided by the appeals court because they had already found Sharon guilty of bad faith.  However, they indicate in a footnote that proof of coercive means is necessary to establish economic duress, and that it cannot be used to void a contract modification sought in good faith.  So, if good faith is found, the economic duress argument is moot according to this court.

II.
Mutuality of obligation--doctrine

a.
Can be thought of as the last part of “promise + consideration” after the bargained-for and value requirements

b.
Both parties must have an enforceable obligation to the other in order for the promise to be binding

c.
Only applies to bilateral, not unilateral contracts

d.
CASES:

Rehm-Zeiher Co. v. F.G. Walker Co (C.A. Ken. 1913) p. 95

Takeaway: For mutuality to exist, both parties must be able to breach their promises, and the courts must be able, at some level, to determine whether such a breach has occurred.

Facts: Walker Co. entered into agreement to sell certain (increasing) amounts of whisky to Rehm Co. for five years.  There was a part of contract stating that “[i]f for any unforeseen reason the party of the second part find that they cannot use the full amount of the above-named (whisky) goods, the party of the first part (Walker Co.) agrees to release them from the contract for the amount desired by party of the second part (Rehm Co.)”  For the first two years, the plaintiff order less than the contracted amount, then sued because (after the price of whisky went up) the Rehm Co. would not sell the full amount stipulated in the third year of the contract.
Question:  Can there be consideration if one party has the opportunity to modify the contract at any time at their own discretion?

Answer: No, where there is no standard that the court can judge by to determine if a party has met its obligation

Reasoning:  There is precedent that one may have unspecified amounts in a contract (as in, “as much as is needed to fulfill contracts”), but in this case the words “unforeseen reason” leaves the amount entirely up the discretion of the second company.  They do not require a “rational” reason or anything of the sort.  If the first company tried to bring suit, it would fail because the Rehm Co. could simply claim any reason had arisen to not take the whisky, and therefore the contract was unenforceable.  Since it was “nonenforceable by the Walker Company, either in whole or in part, it was certainly lacking in such mutuality of obligation as rendered it nonenforceable by the Rehm-Zeiher Company.”  The fact that whisky was bought under terms of the contract for two years does not have any controlling weight in this litigation.
Class notes:


Without mutuality of obligation there is no consideration because consideration is a promise bargained for and given in exchange for a promise.

McMichael v. Price. (Oklahoma, 1936) p. 98

Takeaway:  This case is the foil to and demonstrates the limits of the Rehm-Zeiher case.  Courts have a relatively low threshold for determining that a party has created a legally enforceable obligation for itself through its promise.

Facts: Plaintiff, an experienced sand seller in the past who was beginning a new sand selling business, entered into a contract to sell sand to the defendant.  Defendant promised to purchase all sand that the plaintiff could sell, provided good quality, at a fixed percent price of market value.  This agree was to last ten years.  Defendant stopped purchasing sand before that time.

Question:  Is there mutuality of obligation in these promises?

Answer: Yes

Reasoning:  Plaintiff was bound to buy all the sand he was able to sell from the defendant, and thus he could have been made to respond in damages had he breached such a contract.  The fact that he could have been held liable establishes mutual obligations of the parties involved.

Class notes:


Both parties were able to breach, and thus there is a mutuality of obligations.  Basic test is, “can both sides breach?”


Assumption that, because of experience selling sand, there was an expectation that sand would be sold, and thus that both sides could breach.  Fact that he was expected to sell sand counts as enough mutuality of obligation for these purposes.


Courts only look for a minimal amount of obligation in these cases rather than an adequacy of obligation

Wood v. Lucy, Lady Duff-Gordon (C.A.N.Y. 1917), p.100

Takeaway: Different standards for charities - as a policy, courts want charities to rely on promises to they can keep doing good things, so it’s easier to satisfy requirements of promissory estoppel

Facts: Defendant, a fashion designer, agreed to give plaintiff exclusive rights to her design endorsement for a year, and to take one-half of all of his profits of contracts he might make (and give monthly statements to her and to take out the necessary patents and trademarks).  The contract never stipulates that Wood has to enter into any contracts explicitly.  She then gave endorsement to other fabrics without his knowledge and withheld the profits.

Question:  Can there be mutuality through implication in the contract?

Answer: Yes. 

Reasoning:  “The law has outgrown its primitive stage of formalism when the precise word was the sovereign talisman, and every slip was fatal.  It takes a broader view today.  A promise may be lacking, and yet the whole writing may be “ instinct with an obligation, ‘imperfectly expressed.’  If that is so, there is a contract.”  Wood had a business organization adapted to placing such endorsements, and the implication is that his business would be used for its purpose here.  The fact that the compensation to defendant was a share of profits indicates that there had to be an implication, otherwise the transaction would have lacked the efficacy both parties must have intended it to have.  His promise to pay the defendant one-half of the profits was a promise to use reasonable efforts to bring profits into existence.  Also, he could have breached on the terms of the monthly statement or acquiring trademarks and patents.

Class notes:


Cardozo creates an implied duty of good faith.  Use of agency language implies duties through agency (employment).  Leveraging the duty of care is assumed under agency.


For Cardozo, the implied duty of good faith is apparent from the terms of the contract.  Since (being a sophisticated actor) defendant agreed to half the profits (no up-front fee), it is implied that she expected Wood to use good faith efforts to sell her designs.

Omni Group, Inc. v. Seattle-First National Bank. (C.A. Wash. 1982), p. 103

Takeaway: Use of the idea of “good faith” as a duty that the promisor has, and that it may be enforceable.

Facts; Omni was purchasing property owned by the Clarks through an exclusive agency (Royal).  Earnest money agreement was made.  Important point was that such agreement included, in part, that the transaction was subject to Omni receiving an engineer’s feasibility report and that if the report was satisfactory to Omni, then they would notify the seller.  Omni decided to forgo that study, which was agreed to by the Clarks.  Later, the Clarks decided not to sell.

Question:  Was the engineer’s report a necessary precondition for the contract to occur?

Answer: No

Reasoning:  There was no mutuality of obligation because making obligations subject to a satisfactory report made the promise illusory.  “A promise for a promise is sufficient consideration to support a contract.”  Making a promise dependent upon a condition does not make it illusory.  “Satisfactory” requirement in the contract does create an obligation because it is a matter of fact, so it does not make the promise illusory.  

Class notes:


Condition Precedent

o
Once an occurrence happens to satisfy one part of the contract, then the other part becomes binding.  Either before (fire insurance-if your house burns down, we will pay x), or after (unless you didn’t have working smoke detectors).

o
In conditions based on a future occurrence (I will pay you x to wash my car, if I drive to work today) where it is enforceable, the contract will still be enforceable

o
Other case where the will of the promisor  is unverifiable (I will pay you x to wash my car, if I feel like it) often is not enforceable.  How do you verify if these conditions are realized?


Omni case

o
Omni is claiming that they will pay if the report is satisfactory to them.  They waived the report, and the argument from the plaintiff is that there was an implied understanding that the parties would use good faith to get that report.  So, since Omni chose in good faith not to get the report, there still was a valid contract.

o
Idea of “satisfaction” with the report as illusory:  Court argues that this is a decidable question of fact, decidable through a reasonable person standard.  Or, even if we use a subjective standard, we could have a jury/fact-finder decide if the Omni employees were telling the truth about their “satisfaction” with the report.  Omni also had to give notice to the Clarks within 15 days about their satisfaction (if they are satisfied), so Omni does not have total discretion along the “satisfaction” lines.

Summary-the traditional model of contracts that we’ve been studying

Promise Plus

(1)
Consideration

a.
What counts as valuable consideration? (act, promise, forbearance)

b.
What doesn’t count? (peppercorn, form-like a seal-forbearance from invalid claims, pre-existing duties, past consideration,)

i.
Note:  some of these, like preexisting duty rule, do not hold up over time)

c.
Elements 

i.
Adequacy doesn’t matter (in reality, not always true)

ii.
Parties must have meaningfully meant for there to have been a commitment (no reserved discretion, i.e. mutuality of obligation)

iii.
Bargained for requirement

1.
inducement test

2.
benefit test 

(2)
Moral obligation

a.
A benefit conferred upon promisor

(3)
Detriment (promissory estoppel)

(4)
Form

III.
Implied contracts and Moral obligation--doctrine

A confers benefit on B does A expect to be compensated?


If No, it was a gift, but it could be converted into a contract later


If Yes, does B’s conduct imply that B expected or should expect to pay A?

o
If Yes, then there is a contract implied in fact (with expectation damages)
o
If No, then there could be a contract implied by law [smaller subset of restitution] (same as quasi contract, related to: restitution [liability arising because someone was deprived of something], unjust enrichment, quantum valebat, quantum meruit).  In order to be a quasi contract (same thing as contract implied in fact), one must ask and show:

Did B receive the benefit?


Did B appreciate (accept) and retain the benefit (did B have the opportunity to reject the benefit)?


Injustice (fuzzy notion)

Mills v. Wyman  (1825), p. 114

Takeaway: Though the defendant had a recognized “moral duty” to pay, because he had no preexisting obligation to take care of his son (who was an adult), there can be no legal enforcement unless there is some gain to the promisor himself (defendant).
Facts Plaintiff took in defendant’s sick son.  Son died, and the defendant (father) wrote a letter promising to pay such expenses.  The father was not legally obligated to care for his son anymore, because the son was 25 years old.  There was no consideration in the promise except the relation between defendant and his son.  Father then refused to pay the expenses.
Question:  Can a moral obligation in itself create a binding promise?

Answer: No

Reasoning:  Regarding moral obligations, they are not enough on their own to be sufficient consideration. Instead, “there must have been some preexisting obligation, which has become inoperative by positive law, to form a basis for an effective promise.”  (Such as a legal obligation that, due to a procedural matter has voided the contract, and the parties agree to make it count again)

Class notes:


Since there was no present consideration, father had no opportunity to reject the services of the plaintiff, and therefore there is also no implied contract here

Manwill v. Oyler  (Sup. C. Utah 1961), p. 117

Takeaway: Even prior legal obligation plus antecedent promise to pay after the statute of limitations may not combine to create consideration for the promisee.  Strong focus in this case is on the necessity of explicit consent.

Facts; Plaintiff made payments on behalf of defendant between 1950-4 on a farm, grazing permit, and cattle.  Action on those transactions were barred by the stature of limitations.  Plaintiff alleged that in 1957, defendant made an oral promise to pay $5,500.  Law states that an action to promise to pay after the statute of limitations is up must be in writing.

Question:  Contract implied in fact?  Even if there is one, can a subsequent verbal promise (in Utah) count as consideration?

Answer: No and No

Reasoning:  Moral obligation, taken alone, would “practically erode to the vanishing point the necessity for finding a consideration.”  There is basically always a moral element to any promise (note: contrast with Holmes’ view of contracts as non-moral).  Plaintiff failed to prove that it was reasonable to suppose that the promisee (plaintiff) expected to be compensated when he made the payments on behalf of the defendant.

Class notes:


This Court is really concerned with the promisor.  If a promisor wants a moral obligation to have binding force, he or she must make it very clear and explicit in order for the court to enforce it.

Webb v. McGowin  (C.A. Ala. 1935), p. 121

Takeaway:  Contrast this case with Mills v. Wyman.  Here, either a benefit to the promisor or an injury to the promisee counts as sufficient legal consideration for the promisor’s later agreement to pay.
Facts; Plaintiff, acting under his work duties, was dropping a 75 pound pine block when the defendant walked under it.  In order to prevent injury to the defendant, the plaintiff fell with the block, being crippled in the process.  Defendant agreed to pay for the care of the plaintiff, and did so until his death, after which his estate stopped payment.  

Question:  Where a promisee cares for, improves, or preserves the property of the promisor, though done without his request, is it sufficient consideration for the promisor’s later agreement to pay for the service because of the benefit received?

Answer: Yes. 

Reasoning:  “A moral obligation is a sufficient consideration to support a subsequent promise to pay where the promisor has received a material benefit, although there was no original duty or liability resting on the promisor.”  “Benefit to the promisor or injury to the promisee is a sufficient legal consideration for the promisor’s agreement to pay.”  In this case, both existed.  It is not the case that a moral obligation requires a previous legal obligation, where the promisor is morally bound to compensate the promisee for a material benefit conferred.  “In such cases the subsequent promise to pay is an affirmance or ratification for the services rendered carrying with it the presumption that a previous request for the service was made.”  
Class notes:


Use of the “material benefit” rule:  if you get a direct antecedent benefit, it is sufficient consideration for a subsequent agreement to pay for the service.  


In this case, the court states that saving a life is a material benefit.


Direct material (antecedent) benefit + moral obligation. + subsequent promise = consideration.

Harrington v. Taylor  (Sup. C. N.C. 1945), p. 124

Takeaway: In this case, the court did not use the “material benefit” rule, instead using the traditional theory of moral obligation that without a preexisting legal obligation there is no consideration in an agreement (moral obligation) to pay for a previous benefit that was not asked for.
Facts;  Defendant’s wife was in the house of the plaintiff.  Defendant entered house and attacked her, and the wife knocked him down with an axe and was going to kill him when the plaintiff intervened and stopped her, but the plaintiff lost use of her hand because of the axe in the process.  Defendant agreed to pay for her damages, but only paid a small sum and nothing more.

Question:  Was there a contract based on promissory estoppel?

Answer: Yes. 

Reasoning:  A voluntarily performed humanitarian act is not a legally recognized consideration for a later promise.  

Class notes:


Opposite ruling as Webb v. McGowin.  


Possible reasons for differences here:  

o
Home situation here v. work situation in Webb case 

o
Gender roles

o
Loss of plaintiff’s ability to work in Webb case 


In this case there was no duty according to court- it was a voluntary act.  Different jurisdictions can follow different rules with regards to moral obligation theory. 

10.9.03-10.16.03

I. Promissory Estoppel – doctrine

a. In certain instances, promises without consideration can be binding
b. One of these instances is promissory estoppel
c. Statutory basis:

Restatement (Second) § 90(1) “Promissory Estoppel:

A promise which promisor should have reasonably expected to induce an action or forbearance and does induce that action or forbearance is binding if injustice can only be avoided by enforcement of the promise and the remedy for breach is limited by what justice requires.

d. Requirements for asserting promissory estoppel:

i. Promise given which promisor should reasonably expect to induce action

ii. Promise does induce action

iii. Injustice can only be avoided with enforcement

e. Damages: typically RELIANCE
f. CASES:

KIRKSEY v. KIRKSEY (Alabama, 1845) p. 39

Takeaway: 

· Early court decision decides that reliance does not count as consideration if there is no benefit to promisor – probably different result later based on promissory estoppel.
Facts: Plaintiff is widow of defendant’s brother. Upon brother’s death, defendant wrote to plaintiff and said “if you come down and see me, I will let you have a place to raise your family”. Later she came down, but after a period of two years, he evicted her.

Issue: Is her reliance on his promise to her detriment suitable consideration?

Ruling: No

Rationale: Promise was “mere gratuity,” and plaintiff getting up and moving did not constitute adequate consideration.

Class notes: 

· Consideration v. condition: placing a condition on an agreement does not constitute consideration in the absence of benefit to promisor: if the condition being satisfied benefits the promisor, then it’s probably consideration; if the satisfaction does not benefit the promisor, then it’s probably not.

· Mutuality: when looking for consideration, ask whether or not both people could be eligible to be sued; in Kirksey, if the widow could be sued for NOT moving, then it might be consideration—if not though, then probably not

· Inducement Test: No bargaining here: the promise that he received that she would come did not induce his promise of land. Courts want people to really think about making their promises, and the mechanism by which this is ensured is the bargaining process

· Detriment: what you give up specifically as a result of the promise you receive

· Lost expectation of promise cannot satisfy “detriment” requirement: her sense that she would have gained x and y if she had stayed on living there for another year does not entitle her to request x and y as damages

· Emotional detriment doesn’t often count because it is deemed too speculative, unverifiable; only time emotions come in is when the contract breach is more like a tort

RICKETTS v. SCOTHORN (1898), p. 130 

Takeaway point: 

· Court holds promise enforceable in absence of consideration because grandfather intentionally induced Π to alter position for worse – early instance of modern promissory estoppel analysis
Facts: Katie Scothorn was working a $10 a week job when her grandfather came in and gave her the promise to pay her $2,000 suggesting “none of my other grandchildren work”. She promptly quit her job, presumably on this promise of future financial support. When the grandfather died he did not arrange to have the money left to her, although he expressed regret in being unable to pay rest of note.

Does Katie have a claim against her grandpa’s estate?

Answer: Yes. The grandfather, having intentionally influenced/induced Π to alter her position for the worse on the faith of the note being paid when due, has to pay, even though there was no consideration.

Class notes:

· First question: was there consideration? No: grandfather didn’t get anything -- we can’t count “good feelings” grandfather got from giving money as consideration 

· Second question: did promise induce the detriment (i.e. quitting job)? No: she probably would have gotten the money whether or not she quit

· Damages: courts typically award reliance damages for promissory estoppel, but courts have discretion

· In this case, Katie gets expectation damages

· She could have gotten reliance damages, and they would be calculated as follows:

·  $10 a week times 52 weeks = $520 (what she would have gotten) minus $120 (what she got) = $400

· NOTE: because damages are generally limited to reliance for promissory estoppel, you’d rather have consideration because you can generally expectation, i.e. GET MORE MONEY

HOFFMAN v. RED OWL STORES  (1965), p. 435

Takeaway: 

· promissory estoppel can be used to recover damages in absence of a clear contract and finalized details
· damages are limited to “those necessary to avoid injustice”
Facts: Lukowitz (as agent for Red Owl) made an agreement with Hoffmans that Red Owl would build a store and stock it with merchandise in return for Πs putting up $18,000. In reliance on this agreement, Hoffmans sold their bakery building/business and grocery building/business; they also rented a house in Chilton where they thought they were going to move. Basically, Hoffman let Red Owl know he could only get $18,000, and he received assurances like “everything is ready to go, get your money together and we are set.” Things seemed to change over time, though, and ultimately Red Owl asked for $34,000. At this point, Hoffman said he couldn’t go along with this. So they had negotiated but had not reached final agreement on all details at the time Π withdrew from negotiations.

What role out Red Owl’s promises and representations play in the damages (if any) awarded to Hoffman?

Answer: There is an element of promissory estoppel even though all the details weren’t squared away. However, this shouldn’t be treated like a breach of contract case and damages must be limited to only those necessary to avoid injustice – in this case, the difference between what he sold the grocery store for and its fair market value, and not anticipated profits, etc.

Class notes:

· Court is clear that this was never a contract – the terms weren’t sufficient to create an acceptable offer

· However, the details are sufficiently clear to justify a claim of reliance
· Damages analysis: allows damages limited to those necessary to avoid injustice, i.e. reliance

· in this case, Hoffman only gets difference between fair market value of store and the price he received

· he does NOT get expected profits, because the court thinks this would be expectation

· he is allowed, however, to indirectly incorporate expected profits from high season into fair market value

GROUSE v. GROUP HEALTH PLAN (1981), p. 147

Facts: Grouse is a pharmacist working for Richter Drug. He interviews with Elliott at Group Health, and later with Shoberg (general manager). They go well and Elliott offers Grouse a job. As a result of this job offer, Grouse quits his current job and turns down another job offer with Veteran’s Administration Hospital. Due to administrative problems getting a necessary reco for Grouse, Elliott hires someone else. When Grouse is ready to start work, there is no longer a job for him with Group Health, and he has trouble finding employment elsewhere.

Can we use promissory estoppel here?

Answer: Doctrine of promissory estoppel suggests Grouse should get damages. There is some concern that with employment contracts, the employer should be at liberty to “fire” employee whenever they want – Group Health argues it shouldn’t make a difference whether Grouse gets let go a day before work or a day after. The court agrees, saying in both cases Grouse needs to be given “a good faith opportunity to perform his duties to the satisfaction of respondent once he was on the job”. This is not meant to imply, however, that employer will be liable whenever he discharges an employee. (But where do you draw the line?)

Class notes:

· Issue of agency: Elliot may not have had authority to make job offer

· Maybe apparent authority: it is reasonable for Grouse to believe that Elliot had the authority to hire him

· Maybe estoppel (authority) – if the principal knew of or should have known of the belief  by the third party that an agency had the authority to make the offer and if that principal could have, at reasonable cost, corrected that belief, and yet chose not to, and if the third party relies to his detriment on that belief, then the principal is estopped from denying the existence of authority

COHEN v. COWLES MEDIA (1992) p. 152

Takeaway: Application of promissory estoppel analysis to award damages despite (1) no intention to contract and (2) possible intrusion of 1st amendment 
Facts: Cohen gives disparaging info about rival political candidates to newspapers on promise of confidentiality. Papers cited Cohen as the source in breach of this confidentiality promise, identified him as an associate of the Republican gubernatorial candidate, and named the advertising firm where he worked. The editors decided that the identity of the source of the information was as newsworthy as the information itself. Cohen was fired on the same day that the newspaper stories were published. Jury verdict for Cohen for $200,000. Putting aside 1st amendment issues…

Is the award sustainable on theory of promissory estoppel?

Answer: Yes. Reporters expected to and did induce Cohen’s disclosure with promise of confidentiality, and some remedy is necessary to avoid injustice.

Class notes:

· Was there a contract? NO
· Some issue of agency and authority here: Whether or not there was actual authority, could there be an apparent authority or estoppel argument?

· Even though there’s no intention to contract, there’s an intention to induce reliance

· Court uses stricter Restatement First analysis (looking for “substantial reliance”), but courts now go with less strict analysis of Restatement Second (at top) – unclear why they decided to use this analysis

ALL-TECH TELECOM v. AMWAY CORP. (1999) p. 157

Takeaway:
· If a contract exists, a Π cannot collect on a theory of promissory estoppel

· In certain cases, reliance may be higher than expectation, but you can’t go for reliance

Facts: Amway warranties to All-Tech tele-charge technology but somehow this warranty breaks down and there is a bunch of breach litigation. All Tech suffered costs on the basis of these representations and so is suing on three different claims:

1) Breach of contract (warranty)

2) Tort of misrepresentation

3) Promissory estoppel

Basically the jury found that a contract existed and was breached but the jury awarded $0 damages. So then they try to get tort but they’re shut down because of economic loss. Then they try to collect on basis of proimissory estoppel but Posner says they can’t because they do have a binding contract.

Why would remedies be different? Contract might only give expectations, which could be $0, whereas promissory estoppel may be reliance and what has already been spent, which may be more.

· With expectations, court tries to put party in the position the party would be in if breach hadn’t occurred.

· In reliance, court tries to put someone in same position if contract had never been formed.

· In 99% of cases, expectations will be higher than reliance damages – but in “losing contracts”, this might not be true

· Economic loss doctrine – only the injured person or owner of damaged property himself can win tort damages – e.g. you can be compensated if your store gets burned down in a tort (pure economic loss), but you can’t be compensated if you relied on that store for merchandise, etc.. Why do this?

· There are costs and benefits for tortfeasor and for the indirect loser that aren’t accounted for if the indirect loser just gets paid

· Assuming there are ex ante contracts and such, any losses will hopefully be worked out in that way

ALLEGHENY COLLEGE v. NATIONAL CHAUTAUQUA BANK (1927), p.134

Takeaway: Different standards for charities – as a policy, courts want charities to rely on promises to they can keep doing good things, so it’s easier to satisfy requirements of promissory estoppel

Facts: In 1921, Mary Yates Johnston, response to a fundraising drive at Allegheny College, promised in writing to contribute $5,000 beginning 30 days after she died for a scholarship fund in her name. In 1923, she paid the first $1,000. In 1924 she repudiated her promise and gave notice to the school. Still, 30 days after she died, the school brought action against the executor of her will to recover the unpaid balance.

Does Mary have to pay the rest?

Answer: Yes. The moment the college accepted the $1,000 there was an assumption of duty to maintain the memorial and name. The duty to maintain the name was sufficient consideration to establish a bilateral agreement. We don’t even need to consider if this is a promissory estoppel case.

Class notes:

· Cardozo treats this as a “bilateral agreement”, yet this is in the section of promissory estoppel – what gives? 

· Cardozo seems to want to have Mary give full $5,000 and this is why he frames it as a bilateral contract 

· Requirements for Detriment (consideration):

· (i) detriment must induce the promise AND

· (ii) promise must induce the detriment

· in our case, we don’t have (i) – Mary didn’t make the promise of money on the basis of the college’s detriment of “not pursuing other monies for scholarship fund”—for promissory estoppel, only (ii) is necessary
· Current Doctrine of Promissory Estoppel:

· Restatement § 90(2) – a charitable subscription is binding without proof that a promise induced a detriment – so (ii) isn’t even a requirement

FEINBERG v. PFEIFFER CO. (1959), p. 141

Takeaway: Court rules enforceable contract based on promissory estoppel 

Facts; Feinberg Π was promised, as per a meeting of her company’s (Δ) board of directors, an increased salary and “retirement pay (at any time she may see fit to retire) of $200 per month, for the remainder of her life”. Feinberg didn’t know about this in advance and would have continued working for awhile no matter what. The promise created no condition for the pension. She quit and received the checks for roughly 7 years, at which time new management and new accounting firm decided to cut her checks in half because there was no contractual obligation.

Was there a contract based on promissory estoppel?

Answer: Yes. It was not valid consideration that she continued working for several years after the promise was made, as nothing in the promise was contingent on her continued employ. However, she did retire and thereby give up the opportunity for continued employment in reliance on the $200 a month pension.

Class notes:

· There is no basis for consideration
· 40 years of devoted and able service – PAST consideration doesn’t count
· worked an additional 2 years after pension was available – no mutuality because she didn’t have to
· bargained for her early retirement – no mutuality, the company could fire her at any time
· bargained to keep her – no mutuality, because offer does not say she has to stay

10.26.03-11.06.03
1. Statute of Frauds - doctrine

a. Doctrine:

i. Central Concept:  Some contracts are only enforceable if they are in writing.

ii. Statutory Basis:  UCC 2-201 (See page 173-174)

iii. Types of transactions in which writing is generally required:

1. Involving real estate.

2. Take more than one year to perform.

3. Surety agreements (to pay the debts of another person)

4. For goods in excess of $5,000.

b. Case Applications

The One Year Clause:  North Shore Bottling Co. v. C. Schmidt & Sons, Inc. (N.Y. 1968) p. 169

Takeaway:

· The statute of frauds “one year” provision applies only to agreements that are, by expressed stipulation, not to be performed within one year; if it is possible for contract performance to be completed within one year, then the contract is not covered by the “one year” provision in the statute of frauds.

Facts:  Plaintiff and Defendant made an oral agreement making Plaintiff the exclusive wholesale distributor of Defendant’s beer in a particular county for as long as the Defendant sold beer in the NY metropolitan area.  The Defendant then breached the oral agreement. 

Issue:  Does the agreement fall under the statute of frauds (making it unenforceable)?

Ruling:  No.

Rationale:  The terms of the contract made it possible for performance to occur within one year.  The statute of frauds “one year” provision only covers contracts in which parties cannot perform within one year.

Class Notes:

· Performance vs. Destruction:  The key provision in this case permitted one party to terminate the contract within one year.  The defense contended that termination is not performance, but is the destruction of the contract, which would not excuse the contract from the statute of frauds writing requirement (because destruction isn’t performance/completion).  However, if the contract makes an actual provision regarding termination, as it did in this case, the termination simply becomes performance.  

· Completion vs. Excuse:  Presumably some unanticipated event could happen that would excuse performance within one year of a contract, such as a factory burning down.  However, in such a case the contract would not be considered completed (and thus would not fall outside of the statute of frauds “one year” provision; again, contracts only escape this statute of frauds provision when they can be completed within one year).

Compliance with the Statute of Frauds:  Crabtree v. Elizabeth Sales Corp. (N.Y. 1953) p. 177

Takeaway:

· A document, even if unsigned, might be allowed to support a prior signed document if it either (1) specifically mentions the prior document or (2) obviously deals with the same subject as the prior document.  (i.e. All of the writing needed to satisfy the statute of frauds writing requirement doesn’t necessarily have to be in the same place.)

Facts:  Terms for the Plaintiff’s employment with the Defendant were laid out in several documents, and not all of these documents were signed.  In order to satisfy the statute of frauds requirement

Issue:  Can unsigned, supplementary documents be considered part of a written contract?

Ruling:  Yes.

Rationale:  If later documents clearly refer to the same subject as a prior signed document, these later documents may be considered part of the written contract (even if they are unsigned or if their creators were not intending to draft evidence of a contract).

Class notes:

· Oral Evidence:  If a supplementary document no longer exists, the court can consider oral evidence about what it said.

· A written contract does not need to be comprehensive in order to satisfy the statute of frauds; however, the most essential features are terms regarding quantity and a signature.

Effect of Non-Compliance:  DF Activities Corp. v. Brown (7th Cir.1988) p. 184

Takeaway:  

· If a party admits the existence of an oral contract that would ordinarily be governed by the statute of frauds, it is enforceable.  However, if one party swears that the contract was not formed, the case can’t go on merely so the other party can try to badger him or her into an admission.

Facts:  Plaintiffs claim that they had an oral contract with the defendant to buy a chair for $60,000.  The Plaintiffs grant that such a contract would be governed by the statute of frauds, and admit that the Defendant has denied the existence of the contract.

Issue:  Should the court permit the Plaintiffs to continue to depose the Defendant in the hopes that they will be able to badger him into admitting that there was a contract?                            

Ruling:  No.

Rationale:  The chance that the Defendant will make an admission is too slim to justify further discovery.

2. Introduction to Remedies

a. Basic Concepts

i. 3 Ways to Breach & Trigger Remedies

1. Failure to perform at the time agreed

2. Repudiation of a promise or bargain

3. Bad Faith (preventing or hindering the other party’s performance or otherwise failing to cooperate)

ii. Basic Remedial Policies

1. A contractual duty is usually conditioned on the other side not breaching its own promises.

a. If there is a material breach, the non-breaching party can suspend or cancel performance and sue for damages; parties usually don’t have the option to cancel if the breach is non-material
2. Specific performance is usually only ordered if the contract is unique or if monetary damages are inadequate.

3. The primary purpose of damages is to put parties in the position that they would have been in had the defendant fully performed

a. Punishment is rarely an objective – instead of encouraging people to keep their promises, the law seeks to assure those who might rely on the promises of others.

4. In order to recover, a Plaintiff must show:

a. The breach was the cause of the losses they’re claiming

b. The size of the loss (with reasonable certainty).

5. Damages must have been reasonably foreseeable.

6. The Plaintiff must make efforts to mitigate damages resulting from a breach.

7. The Parties are able to expand or narrow remedies in their contracts.

8. Plaintiffs may also be awarded interest on damages or litigation costs.

iii. Case Applications

Sullivan v. O’Connor (Mass. 1973)

Takeaway:

· There is no rule barring recovery for psychological injury.

· Commercial losses are also covered, provided they were foreseeable and can be proven.

· General overview of types of damages, included below.

Facts:  An entertainer contracted for plastic surgery on her nose with a physician who had promised to “enhance her beauty.”  The doctor ultimately performed extra surgery to try and get it right.

Issue:  What damages are the defendant owed?

Ruling:  She is awarded reliance damages, including restitution and all other damages that flowed from the breach (including her psychological injuries).

Rationale:  Contracting parties are to be put in the position that they’d have been in had the contract been performed as promised, and psychological damages are part of the equation.  

Class Notes:

· The Court did not rule on the question of expectation damages because the plaintiff waived her appeal on that matter.

· Types of Possible Damages in this Case:

1. Out of Pocket Expenses of Plaintiff

a. With Respect to the Defendant

b. With Respect to Other Parties

2. Consequential Damages

a. Foreseeable Commercial Losses

b. Foreseeable Psychic Losses

3. Pain and Suffering

a. With Respect to the First Operation

b. With Respect to the Second Operation

c. With Respect to the Third Operation

· In this case:  

· Restitution [Giving the plaintiff back what she gave the defendant] (received here): 1a

· Reliance Damages [Putting the plaintiff in the position that she’d been in if she’d never entered the contract] (received here): 1, 2 (the difference between what she has and what she’d have had if she’d not had the surgery, and kept her average nose), 3

· Expectation Damages [Putting the plaintiff in the position she’d been in had the contract been fully performed] (not reached in this case): 2 (the difference between what she has and what she’d have had if the surgery had improved her nose), 3c (what she suffered in a surgery that she never would have had if the first surgeries had been as successful as promised)

· Expectation damages are the standard remedy in American Law.

Curtice Brothers Co. v. Catts, (N.J. 1907) p. 200
Takeaway:

· Specific performance may be ordered when the goods contracted for are unique, or in other circumstances where monetary damages would be insufficient.

Facts:  The Plaintiffs can tomatoes, and give the Defendants cash for their entire crop of tomatoes.  The Defendants breach, and the Plaintiffs seek specific performance of contract

Issue:  Can the Court order specific performance?

Ruling:  Yes.

Rationale:  Specific performance can be ordered in contracts for the sales of personal property if no adequate remedy at law exists (this is based on the features of the contract or the unique needs of the parties).  Here, because Curtice Brothers depends on the availability of tomatoes of certain quantity and quality for successful operation of their business, specific performance may be ordered.

Class Notes:

· Specific performance is typically used in cases involving real estate because of the difficulty in measuring its value.

· The Courts typically seek to avoid the Constitutional problems that may arise if they ordered people to work; in this case they said that if the farmers refused, they could simply be forced to pay for someone else to harvest the tomatoes.

Hadley v Baxendale (1854) p. 206
Takeaway:

· The victims of a breach of contract are only eligible to be awarded consequential damages that were reasonably foreseeable at the time that the contract was made.

Facts:  Plaintiffs mill was stopped when their crankshaft broke.  An employee sent by the Plaintiff to arrange for a replacement did not relate to the carrier that the mill was stopped and that the shaft had to be sent immediately.  The contract for delivery was breached by a delay.

Issue:  What damages must the defendants pay to the mill?

Ruling:  Only those damages that were reasonably foreseeable at the time that the contract was made.  They weren’t aware that a delay in delivery would prevent the entire mill from operating.

Class Notes:  

· Objective Standard:  Damages must have been reasonably foreseeable to the breacher at the time the contract was formed.  
· Statutory Basis:  Second Restatement § 351—damages are not recoverable unless they were foreseeable by the breachor at the time of contract, and foreseeable can be through circumstances or specifically informed.
· § 353(3):  court can limit damages even if they were foreseeable
· UCC 2-715(2): won’t have to pay consequential damages if the buyer could have prevented the loss (like mitigation)—if you can reasonably mitigate the loss and you choose not to, you don’t get that expense even if it is foreseeable.  
Mental Anguish & Punitive Damages

Bohac v. Department of Agriculture (Fed. Cir.2001) p. 211

Takeaway:  

· Emotional/mental harm is recoverable only when it was reasonably foreseeable at the time that the contract was made.  (Section 353 of Second Restatements)

Facts:  A whistleblower was fired, and she brought a claim that included a request for emotional/mental damages.

Issue:  Are the emotional/mental damages recoverable?

Ruling:  No.

Rationale:  These damages were not “reasonable and foreseeable consequential changes” that were recoverable under the terms of the contract.

Class Notes:

· Contracting parties typically do not foresee non-pecuniary losses and they are thus typically not recoverable.  Exceptions are found in Restatements § 353, which says mental anguish is recoverable when it either accompanies physical harm or is “of such a kind that serious emotional disturbance was a particularly likely result.”

· The word “compensatory” in a contract is typically interpreted to refer to non-pecuniary damages.

Hawkins v. McGee (N.H. 1929) supplement

Takeaway:

· Damages that were not foreseeable or could have been mitigated by the non-breaching party are not included in expectation damages.

Facts:  A doctor was aggressive in his attempts to convince the parents of an injured son that he could fix the son’s hand.  The hand didn’t turn out “perfect,” as the doctor had promised.

Issue:  What damages does the doctor owe?

Ruling:   Expectation damages.  

Rationale: True measure of the plaintiff's damage in the present case is the difference between the value to him of a perfect hand or a good hand, such as the jury found the defendant promised him, and the value of his hand in its present condition, including any incidental consequences fairly within the contemplation of the parties when they made their contract (that could not have been mitigated). 

Class Notes:

· The doctor’s promise of a perfect hand induced the son to enter the contract.

Acquista v. New York Life Insurance Company (N. Y. 2001) p. 216

Takeaway:

· Emotional harm is recoverable only if reasonably foreseeable at the time of contract; the Court can charge more than the state-adopted interest rate in determining damages for deterrence purposes.

Facts:  Plaintiff becomes ill, and is later diagnosed with a disease that might convert into leukemia.  The plaintiff’s insurance company denies his application for disability benefits, claiming that he could still do his job.

Issue:  What damages is he owed?

Ruling:  The amount of the contract plus interest, which is determined with an interest rate greater than that adopted by the state in order to prevent the breaching party from profiting through its breach.

Class Notes:

·  The Court also justifies its ruling on the grounds that contract damages plus interest may not actually put the patient in the position that he’d have been in had the contract been performed.  The court augments its discussion of incentives for insurance companies by suggesting that the delay in receiving money may have cost the patient more than the state-adopted interest rate.

Boise Doge, Inc. v. Clark (Idaho 1969) p. 221

Takeaway:

· Courts are to take into account the totality of the circumstances in evaluating the appropriateness of punitive damages.

Facts:  Clark buys a car and later finds out that Boise had rolled back the miles.  Clark then stopped payment on his check for the car, and sued Boise for breach of contract and deceit.  Boise is appealing the damage award.

Issue:  What punitive damages are appropriate?

Ruling/Rationale:  The circumstances of the case—calculated commercial fraud in an area of sales where consumers are unable to gain accurate information about the product—render punitive damages appropriate.

Class Notes:
· Relevant considerations in determining punitive damages include their potential deterrent effect, the motives of the defendant, the degree of calculation involved, and extent of defendant’s disregard for others.

· The Court says that there does not have to be a mathematical formula, but says that there needs to be a reasonable relationship between actual damages and punitive damages.  

11.11.03

ACQUISTA v. NEW YORK LIFE INSURANCE COMPANY (2001) p. 216

Takeaway: Damages can be expanded beyond just the amount specified in contract for mental/physical anguish or punitive reasons.  
Facts: Doctor became ill and was diagnosed with a condition that would likely turn into leukemia, told he must stay away from radiation. He suffers from fatigue, headaches, and diffuse muscle and joint pain. Doctor feels he is disabled, applies for disability benefits, but insurer rejects his claims because they think he can still perform some of “the substantial and material duties” of his regular job. Contract: Acquista gave money to NY Life Ins Co. agents and NY was supposed to give 3 disability policies. 

Acquista has four claims:

· Breach of contract

· Bad faith

· Fraud and fraudulent misrepresentation

· Negligent infliction of emotional harm

What damages, if any, should be awarded?

Answer: No reason to limit damages recoverable for breach of a duty to investigate, bargain, and settle claims in good faith to the amount specified in the insurance policy.   

Class notes:

· The Court looks at the bad faith allegation 

· Insurance company says “so what? There’s no morality aspect to breach of contract, at least in New York”

· Court of Appeals says you’re right, but we’re not satisfied. So instead of giving a whole new set of damages based on bad faith, we’ll just expand the current damages (B). 

· Does not necessarily mean punitive damages are being imposed, could be disgorgement of the insurance company or consequential damages that were foreseeable at time of breach. 

· Some states allow tortuous claims when an insurer breaches contract, the Court in this case decided not to take that route. 

· One type of damage = B + rB where r is state determined interest rate and B is policy amount.  

· However, if “i” is the interest rate the NY Life would receive by keeping the money, and i>r, then NY Life would have an incentive to decline to cover or pay on any claim, they would breach every time.  

· Damages larger than B+ iB would serve to dissuade NY Life from breaching contracts.  

· For the negligent infliction of emotional harm claim (not addressed in the case), Brooks says:

· If the harm was foreseeable at the time of contract, it is possible to recover.

· Typically this claim is an independent action. 

BOISE DODGE, INC.  v. CLARK (1969) p. 221

Takeaway: There should be a reasonable relationship between actual and punitive damages, but remedy does not have to be confined in cases such as these (willful, wanton, gross, or outrageous actions) to actual damages. Confining remedies to actual damages gives companies like Boise an incentive to fraudulently represent cars, because they would take a small hit the few times they got caught, but overall it would be more profitable to fraudulently represent cars.  
Facts: Boise sold a car to Clark that had 165 miles on the odometer and described as “new”.  Really, the mileage had been rolled back from 6, 968.  For the purchase of the car, Clark traded in his car valued at $1,100 and issued checks totaling $2,062.  Clark discovered that the car was used and stopped payment.  Boise sued for the checks, Clark counterclaimed for damages for breach of contract and deceit as well as punitive damages.  The jury in the trial court chose to enforce payment from Clark but then gives Clark expectation damages ($2400 - $2050 = $350).  The jury also awarded Clark $12,500 in punitive damages.  On appeal, Boise questions whether the award of punitive damages was proper. 

Answer: Yes.  In case of willful, wanton, gross, or outrageous action, punitive damages may be awarded. 

Class notes:

· Remedies

· Breach of contract would be expectation damages (value of car as represented – actual value)

· Deceit would be compensation (price – actual value)

· Typically the price you pay is less than the value, so expectation damages would be better.

· Determining punitive damages

· Enforcement rate (e) * actual damages (A) compared to cost of avoiding harm

· If e < 1, then that would not deter fraudulent behavior

· Damage multiplier (DM) = perfect enforcement/actual = 100%/e = 1/e

· How does that affect what the total award should be?

· A*DM = total award = P + A

· Where P = punitive damages

· 1/e*A = P + A ( P + 1/e*A – A ( P = (1/e – 1)*A

· The smaller the e, the higher the punitive damages you should have.

· Look at:

· Actual damages sustained by plaintiff

· Deterrent effect of such an award upon persons similarly situated to the defendant

· Motives actuating defendant’s conduct

· Degree of calculation involved in defendant’s conduct

· Extent of defendant’s disregard of the rights of others

· Is it appropriate when taking into account punitive damages, how wealthy the defendant is?

· From the formula, you don’t, but courts do it all the time

· Courts are hesitant to award punitive damages if it will make the defendant bankrupt.

· Note in Campbell the Court said you can’t award punitive damages that are more than 10 times the actual harm (can’t use an e that’s less than 10%)

Mutual Assent 

EMBRY v. HARGADINE, MCKITTRICK DRY GOODS CO. (1907) p. 231

Takeaway: Meeting of the minds is not determined by the secret intention of parties but by the expressed intention.
Facts: Embry works for Dry Goods Co. Contract expires in December, meets with President to renew it for a year. President says “go ahead, you’re all right; get your men out and don’t let that worry you.” Contract is terminated a few months later. Embry brings suit based on breach of contract.

Was there a valid contract?

Answer: Yes. If the conversation happened as Embry says, and Embry understood that he was employed, then there was a valid contract in law.  It is only necessary that a reasonable man would have understood what McKittrick said to be employment and that Embry so understood it.  

Class notes:

· At trial level, jury had to find

· (i) The conversation (S) actually happened

· (ii) McKittrick intended S to imply the contract

· (iii) Embry inferred S to imply the contract

· (ii) and (iii) are sometimes referred to as “meeting of the minds”

· Trial court finds (ii) wasn’t present

· Appellate court say (ii) is not required

· It’s not what McKittrick intended

· It’s what a reasonable person would infer as what McKittrick intended. 

· What a reasonable person infers from a statement is usually a factual matter (would be remanded to jury), but in this case the court says “as a matter of law, no reasonable person could infer S differently.” 

· (iii) is necessary. The party hearing the statement has to make a reasonable and good faith inference to sustain the claim.

· Could have an equitable estoppel claim here (although that wasn’t brought up).

· It sounds like Embry relied to his detriment based on the promise by McKittrick – is this the same type of evaluation we would do for promissory estoppel?

· With promissory estoppel you look at reasonableness from perspective of promisor (vs. in this context we look at promise from perspective of promisee). 

· Court is basically saying that they think Embry is reasonable, so we’re not worried about (iii)

LUCY v. ZEHMER (1954) p. 233

Takeaway: A person cannot claim that he was merely jesting when his conduct and words would warrant a reasonable person to believe that he intended a real agreement.
Facts: W.O. Lucy and J.C. Lucy are suing the Zehmers for specific performance of a contract in which the Zehmers sold to W.O. Lucy a tract of land containing 471.6 acres for $50,000.  Lucy and Zehmer are sitting around before Christmas drinking together; they have a conversation about selling land for $50,000.  They write up a contract signed by the Zehmers saying they would give up the land for $50,000.  Lucy offers $5 to ensure that the contract and Zehmer refuses.  Waitress even testifies that Zehmer said it was joking.  Lucy goes out and gets his brother to put up half of the money.  Lucy goes back to Zehmer and Zehmer says I was only joking (he claims that he told Lucy he was joking right after the contract was made).  Zehmer’s attorneys admit that he wasn’t too drunk to make a contract.

Is the contract valid?

Answer: Yes. The evidence shows that Lucy was warranted in believing that execution of the contract was a serious business transaction. 

Class notes:

· Does it matter whether Zehmer was joking?

· No. It matters what a reasonable person believes

· Court doesn’t believe the parties were too drunk to contract - must have specific performance of contract

· In addition to bargained for consideration, we have to have mutual assent. 

· Detrimental reliance issue

· If you’re going to sacrifice subjective intent and replace with an objective requirement, you better have a good reason like real detrimental reliance

· The fact that Lucy lost 5 minutes of hope isn’t great enough for a general interest in subject intent. 

· The assent requirement is no longer a meeting of the minds, just want to make sure that there is an objective standard – statement heard by a reasonable person would mean x.

· Objective standard is huge compromise on what we generally want with meeting of minds

· Problems with Appellate Court’s ruling

· Relies to excessively objective extent on its own reading of the facts and what’s going on instead of turning to trial court

· Troubling that the appellate court reverses the trial court’s finding that there was no contract, because the trial court hears all of the evidence of what occurred during the execution of the contract, the appellate court gets a much more objective record.  

· Even if it did want to override and say there was a satisfactory objective expectation, what was it protecting? 5 minutes of expectancy?

11.18-11.25:  The Tail-End of Mutual Assent, Reason-to-Know, Offers, Acceptance, and Navigating the UCC

COHEN V. COWLES MEDIA COMPANY (Minnesota, 1990), p. 241
Takeaway:  

· Intent and mutual assent differ in that intent is about the desire of the parties to enter into the agreement, while mutual assent looks for the elements of an agreement and is less concerned with a demonstrable desire to enter the contract

Facts:  Two newspapers published a story that raised charges against a DFL nominee for governor.  The papers identified and cited Cohen as the source. Cohen definitely gave the papers the information in return for the reporters’ promises that Cohen’s identity be kept confidential.  The newspapers’ editors overruled the promises

Question:  Whether the law should superimpose a legal obligation on a moral and ethical obligation (here whether the promise to keep Cohen’s identity secret, which was a moral and ethical obligation, should be legally enforceable)
Answer:  No

Rationale:  The law does not create a contract where the parties intended none, and the law does not consider every promise exchange as binding.  The Court does not believe the reporter and the source think they are engaged in making legally binding contracts; the parties are thinking in terms of offers and acceptances in a commercial or business sense.  
Class Notes

· The court uses both a subjective and objective standard to decide the case.  Subjectively, the court says we’re going to look at the actual intent of the parties.  However, the court goes on to say that reporters and their sources don’t usually think that they are entering into these contracts, and therefore ends up going with more of an objective notion

· The court is saying, look, reporters and their sources don’t typically tend to intend for these agreements to be enforceable, and the court uses this to say that in this context, there wasn’t an agreement that was enforceable in court

· Professor Brooks thinks the Plaintiff could make a solid promissory estoppel claim, because Professor Brooks thinks that consideration for the contract is in place.  But Professor Brooks doesn’t think the court went far enough in demonstrating that there wasn’t intent between the parties. 

REASON TO KNOW

1.  The “reason to know” standard

· (1) Did some party, “A,” understand that the other party, “B,” made a promise?

· If not, there is no manifestation of assent.  

· In order to have manifestation of assent, A must have that understanding. 

· (2) If A did have that understanding, the next question is whether B knew party A had this understanding (and this is a question of actual knowledge) at the time of his conduct (and that conduct could be words or acts)

· Note that actual knowledge is a departure from the “reasonable person” standard.  A and B can be completely unreasonable. 

· If yes, then we have mutual assent

· (3) If the answer to number 2 is no, the next question is which of the facts of the total situation B did know (again, this is actual knowledge) (i.e. what aspects of the general circumstances did B actually know about?)

· (4) After answering number 3, we ask, ”given this actual knowledge and B’s level of intelligence (this varies in different jurisdictions, some jurisdictions will actually use a measure of intelligence of a reasonable person and other jurisdictions will use B’s level) should he have inferred A’s understanding?”

· If the answer to number 4 is yes, then we say that B had “reason to know”—this is the “reason to know” standard.  

· If number 4 is not satisfied, it gets a little messier.  The next question would be should B have reasonably inferred A’s understanding? And you can ask whether B could have corrected the misunderstanding, and if B could have done so then B might be held responsible.  But if correcting the misunderstanding were too costly or an extreme possibility, it is unlikely that there will be any liability on B.

RAFFLES v. WICHELHAUS (the Peerless Case) (Court of Exchequer (England), 1864) p. 393
Takeaway: 

· There is no contract if there was no consensus between the parties (no mutual assent)

Facts: Wichelhaus agreed to buy cotton from Raffles, which would arrive by the ship,

the Peerless, sailing from Bombay.  They also agreed on the quality, quantity, and rate. 

Well, the goods did arrive via the Peerless, sailing from Bombay, in December, but the 

ship that Wichelhaus meant was the Peerless that arrives from Bombay in October.  

Wichelhaus didn’t accept the cotton, and Raffles sued him.  

Issue:  If parties attempt to enter into a contract, but have a different understanding of the ship that is to deliver the goods, and there are in fact two different ships, is there a contract?

Ruling:  No

Rationale:  Nothing on the face of the contract shows which Peerless was meant

Parol evidence can be given to show Raffles meant one Peerless and Wichelhaus meant another.  There was not consensus and therefore there wasn’t a contract
Class Notes:

· This is a case of a failure to meet mutual assent, rather than a mistake.  

· A mistake would be that there is a truth out there, a truth “Z” and Raffles may think Z is really X, and the other party may think that Z is really Y—this will be a mutual mistake, they are both mistaken about the truth.  You could also have a unilateral mistake where only one of the parties is mistaken about the truth.

· Mistake does have a strong subjective component  

· But the mistake here could be that each party was mistaken about the other party’s understanding—

II. OFFERS—doctrine

a. If the other party did not have the power of acceptance, then there isn’t an offer, but if the other party did have the power of acceptance, then there is an offer 

b. An offer conveys the power of acceptance to another person—the test is always could the person have accepted?  

c. Background notes  

i. Remember that the offeror, or the person making the offer, is the master of the offer

ii. Offers can be destroyed in several ways 

1. The offeror can revoke the offer (§36 of the Restatement)

2. Offers can also be destroyed after a lapse of reasonable time (§36 of the Restatement)

3. If the offeror dies, the offer is destroyed and you can’t collect from the offeror’s estate, for example, the offer is destroyed (§ 36 of the Restatement)

4. Additionally, if the offeree rejects the offer, the offer is destroyed (§38 of the Restatement)

5. Also, the offer is destroyed if the offeree makes a counteroffer (in making the counteroffer the original offer is destroyed) (§39 of the Restatement)

iii. There is often distinction between a revoked offer and a withdrawn offer

1. Revocation occurs after the other party has learned of the offer.  

2. A withdrawal hits the offeree at the same time or before the offer.

d. Timing—when do offers, acceptances, counteroffers, and revocation take place?

i. Offers:  take effect when they are received

ii. Acceptances:  take effect when they are sent

iii. Counteroffers:  take effect when they are received

iv. Revocations: take effect when they are received

v. Promise does induce action

vi. Injustice can only be avoided with enforcement
e. CASES:

LONERGAN v. SCOLNICK (California, 1954) p. 245

Takeaway:

· Fixed purpose rule:  offers must be sufficiently clear and definite to count.  Offers cannot be too ambiguous, they must be really obvious.

· How do we reconcile this case with Embry v. McKintrick?  Well, in Embry, the terms were not ambiguous because it was a renewal contract—but offers need to be clear and definite to count!

Facts

· The Defendant placed an ad in the newspaper for the sale of his land.  The Plaintiff makes an inquiry to the Defendant in March, and the Defendant responds by sending a form letter on March 26.  On April 7, the Plaintiff asks for more information, and on April 8, the Defendant gives the information, but writes that the Plaintiff must hurry if really interested because the Defendant expects to have a buyer within the next week or so.  On April 12, the Defendant sells to a third party, and on April 14, the Plaintiff gets the April 8 letter from the Defendant.  On April 15, the “would be offeree”-Plaintiff “accepts.” The Plaintiff is suing for specific performance or damages if specific performance is impossible
Issue

· Did the Defendant make an offer to the Plaintiff?

Answer

· No

Rationale

· The ad was a mere request for an offer, the March 26 letter contained no definite offer and clearly stated that it was a form letter, and the April 8 letter added nothing in the way of a definitive offer, and indicated that the def intended to sell to the first-comer and was reserving the right to do so

Class Notes

· The Appellate court says that there was not an offer because (1) the ad was not really clear and (2) the form letter was just a form letter with information.  
· The April 8 letter was deemed to be more about negotiations, and wasn’t sufficiently definite to constitute an offer
SOUTHWORTH v.OLIVER (Oregon, 1978) p. 267

Takeaway:
· It is an offer if the offeror objectively intended it to be an offer 

· It is an offer if the offeree reasonably believes that she has the power to accept

Facts:  The Defendant approached the Plaintiff about a sale of land. The Plaintiff expressed interest and the two parties spoke on the phone, et cetera, to talk about the deal.  The Defendant subsequently mailed a letter to the Plaintiff with two attachments (Attachment 1: selling 2933 acres, $324 K, 29% down, Rest over 5 years at 5%, Also selling: grazing permits Attachment 2:  selling 6365 acres).  The Plaintiff thought this was an offer, and accepted the first attachment save the part that said “also selling: grazing permits.”  The Defendant’s lawyer drafted a letter of return to the Plaintiff saying this wasn’t an offer, and certainly it wasn’t for you to “pick and chose.”  The Plaintiff then sued.

Question:  Did the letter constitute an offer to sell land?

Answer:  Yes

Rationale:  

· The Court looked at what was said and what can be necessarily implied from what was said to decide that the Plaintiff could reasonably infer there was an offer 

· It only counts as an offer it there was an intent for it to be an offer—but this intent does not have to be subjective, it is your words and actions

· You have the power to accept if you think that given the circumstances, the power to accept was conveyed to you

BRETZ v. PORTLAND GENERAL ELECTRIC (9th Cir. 1999) p. 272  (not assigned for class,

but was discussed briefly).  


Takeaway: 

· The law construes acts and words as having the meaning a reasonable person would put upon them in view of the surrounding circumstances

Facts:  Bretz sent a letter to PGE offering to buy PGE’s stock in another company, Beartooth.  PGE responded by sending a revised version of Bretz’ letter with a request that he resubmit his letter as an offer.  Bretz replied with the revisions.  PGE responded by stating that the amount Bretz offered as not enough, but PGE would be receptive to an increased the price, and that PGE “would appreciate you resubmitting your offer on the above basis.” Bretz responded with another letter that stated he was accepting PGE’s counteroffer.  Bretz then entered into a contract with a third part based on the assumption that he had contracted to purchase PGE’s stock in Beartooth.  Bretz is suing for breach of contract and equitable estoppel
Question:  Did the letter, in light of previous negotiations and expectations of the parties, reasonably lead Bretz to believe it was within his power to close the deal by accepting? Was Bretz’ equitable estoppel claim valid?

Answer:  No, No

Rationale:  In light of PGE’s language in the letter (stated PGE was “receptive to an offer” from Bretz, referred to another commitment PGE would have to free itself from, specified the deal had to be closed in a certain way, requested that Bretz resubmit his offer), it is clear PGE’s letter was an invitation to continue negotiations.  For equitable estoppel, even if Bretz believed there was a valid contact with PGE, he entered into the third party contract on the same day he mailed the letter to PGE; the contract with PGE could not be formed until PGE received the letter (acceptance of counteroffers counts upon receipt of the counter-offeror)

Class Notes:

· Professor Brooks wasn’t sure that the estoppel claim was decided fairly.

LA SALLE NATIONAL BANK v. VEGA (Illinois, 1998) p. 284

Takeaway:  

· If someone does not have the power to ultimately accept, it is not an offer

Takeaway:

Facts:  Mel Vega entered into a transaction with Buyer 1, La Salle Bank, to sell his property.  Vega also entered into a contract with Buyer 2, Borg.  The real estate contract prepared by La Salle’s agent Ruekberg said that the La Salle is purchasing the property on the behalf of Trust 10952. La Salle Bank is the trustee for Trust 19052, making Ruekberg an agent of the trustee.  Ruekberg prepared the document and signed it and Vega subsequently signed the document.  However, the document stipulated that it had to go back to the trust for signature.  Therefore, the trustee did not confer the ultimate power of acceptance to Vega. La Salle is seeking specific performance of the contract, and if that it isn’t available, damages.  Buyer 2 intervened and filed a claim to ask for specific performance of his purported contract and a declaration that the contract between Vega and La Salle was not valid.

Question:  Could the contract be formed without execution of the document by the trust?

Answer:  No

Rationale:  The contract’s language (especially, “upon the trust’s execution, this contract will be in full force”), makes it apparent that the document was not a contract; when the language of an offer governs the mode of acceptance required, ad an offer requires written acceptance, no other mode may be used 

Class Notes

· The document was an offer because Vega conferred the power of acceptance to the trustee.  And since the trustee did not sign it, we don’t have a valid contract

III. ADS AS OFFERS

a. To count as an offer, the ad must be clear and definite, leaving no room for negotiation

b. From Emanuel:  Most advertisements appearing in newspapers, store windows, etc., are not offers to sell. This is because they do not contain sufficient words of commitment to sell (this “sufficient words of commitment to sell” is the clear and definite, leaving no room for negotiation).

c. CASES

LEFKOWITZ v. GREAT MINNEAPOLIS SURPLUS STORE (Minnesota, 1957) p. 249

Takeaway:  

· For ads to be enforceable they need to be clear and definite, leaving no room for negotiation. 

· The ads must make it clear who you are giving the power of acceptance to—doing so makes the chances of converting the ad to an offer increase

Facts:  The store published ads in the newspaper two weeks in a row that offered merchandise for $1 on a “first come, first served” basis. The first ad said the merchandise was worth “to $100” and the second ad said the merchandise was worth “139.50.”  Lefkowitz went to the store both weeks, was denied the merchandise and told that a house rule that the offer was intended for women only and sales would not be made to men.  The house rule was not listed in the newspaper, and Lefkowitz brought suit for damages for breach of contract.

Issue:  Did the ad constitute an offer?

Answer:  The first ad did not constitute an offer, but the second ad did constitute an offer

Rationale:  When an offer is clear, definite, and explicit, and leaves nothing open for negotiation, it constitutes an offer, acceptance of which completes the contract; whether an ad is an offer rather than an invitation to make an offer depends on the legal intention of the parties and the surrounding circumstances

Class Notes:

· An ad can count as an offer if it is clear, definite, and explicit, leaving no room for negotiation; an ad is especially likely to count if it specifies who can accept.  

· Why is the house rule of “only for women’ defective? 

· The condition has to come before the acceptance, and it is too late to modify the offer after the acceptance.

· The house rules weren’t actually stipulated in the advertisement, and therefore came after acceptance (the acceptance was showing up at the store)  

· If Lefkowitz accepted the first ad, why is it not a valid contract? 

· To constitute offers, the ads have to be clear and definite, and the term “worth to $100” means we are not putting a definite value on the coat; the court enforces the second ad because it provides a specific value, as opposed to the “worth to $100”

· But Professor Brooks does not see that specifying the worth as opposed to saying “worth to $100” makes the second offer more valid.
· The court is probably okay with enforcing against the store because the store is getting some benefit from the ad, that is bringing people into the store at 9 AM and they will probably go ahead and shop for other items as well. 

· Professor Brooks thinks that the court is sensitive to deceptive practices by the store and wants to attach liability, and also the court may be sensitive to Lefkowitz appearing each week

CARLILL v. CARBOLIC SMOKE BALL CO. (England, Court of Appeals, 1893) p. 296

Facts:  Defendant produces a medicine called the “Carbolic Smoke Ball.” The Defendant placed an ad in the paper saying that anyone who caught influenza or other cold-induce disease after using the ball three times/day for two weeks would be entitled to 100£.   In the ad, the Defendant stated it had deposited 1000£ in a bank account to show its sincerity.  Plaintiff  “on full faith of the ad” used the carbolic smoke ball from 11/20/1891-1/17/1892, then caught the flu.  Plaintiff is suing for 100£

Question:  Was there a valid contract between the parties?

Answer: Yes

Rationale:  The ad is a promise, rather than a mere puff, especially in light of the deposit “as proof of sincerity.  Advertisements offering awards are offers to anybody who performs the conditions named in the advertisement, and anybody who does perform the condition accepts the offer. 

Class Notes:

· The court says that anybody who performs all of these clear and definite conditions have accepted the advertisement’s offer

· The Defendant told Carlill, “We will give you 100£ if you use the carbolic ball accordingly and you get a cold.” What is the consideration? The detriment to Carlill, the promisee, of using the smokeball (she didn’t have to use it).  There is also the benefit to the Defendant of future sales. Notice that the initial sale does not count as consideration, but prospective sales count as additional consideration.

· Beginning performance under a bilateral contract does not convert it into an irrevocable offer but instead constitutes acceptance. 

· The offeror gave up the requirement of notification through implication; by laying out exactly what needed to happen in the ad, the Defendant was basically saying, “We didn’t need explicit, ex ante notification.”


LEONARD v. PEPSICO, INC. (S.D.N.Y., 1999) aff’d 2d Circuit p. 253

Takeaway:  

· To make an offer generating the power of acceptance, you have to have intent to make the offer or you should reasonably know that what you are doing will be inferred to be an offer 

Facts:   The Plaintiff is a young man who watched a Pepsi television commercial that encourage consumers to collect “Pepsi Points” and redeem point for Pepsi merchandise.  The commercial included a scene where a teenager flies a Harriet Jet to school and the commercial announces Harriet Fighter 7,000,000 points.  The jet was not featured in the catalogue.  The Plaintiff raised the points, wrote in the Harriet Jet, and sued for specific performance of the jet

Issue:  Did the commercial constitute an offer?

Answer:  No

Rationale:  Ads are presumptively not offers; there would be no enforceable contract until the Defendant accepted the order form and cashed the check.  The judge uses the “objective reasonable person standard” to decide that no objective, reasonable person would have concluded the commercial actually offers a Harriet Jet

Class Notes:

· The ad was not an offer

· Ads are presumptively not offers, and the Plaintiff has the burden of proving otherwise by showing the ad is sufficiently definite, explicit, and leaves nothing open for negotiation (the Lefkowitz criteria; the Leonard court distinguished itself from Lefkowitz by saying the Plaintiff did not meet this burden)

· The ad was not sufficiently definitive.  In fact, the advertisement made reference to other things you have to do (namely refer to catalogue and forms), and then if you referred to the catalogue and forms, the carrier jet was not mentioned

· There was not intent for the ad to constitute an offer—this was a joke, and there was no intent to offer the jet

· What if the ad had mentioned a T-shirt for 7 points, said to reference the catalogue and forms, and the T-Shirt was not listed.  Would this be able to be enforced? By the court’s reasoning, such an ad would not constitute an offer.

· Judge says even if other people thought the jet was available, this doesn’t matter.  Is this right if the standard is reasonable?  Because of course how other people interpret it does matter if the standard is reasonable. So the judge vaguely uses the reasonable person standard, but very stringently—decides there is NO reasonable person who could reasonably see as an offer. 

· How did this court distinguish itself from Lefkowitz? Well, in Lefkowitz it was clear that the ad was intended for one person.  Professor Brook’s reads the Leonard Court as focusing on intent—there was no way that Pepsi intended to give a $23 million dollar fighter jet for $700K, and since Pepsi did not put a limit on the number to be sold, then it would most likely put Pepsi out of business and Pepsi could not have intended for this.  

· Think about this case in conjunction with Lefkowitz—if the story here were about a deceptive advertisement, then maybe the Leonard Court would actually rule that the company was liable.  

IV. AUCTIONS

a. (from Emanuel): When an item is put up for auction, this is usually not an offer, but is rather a solicitation of offers (bids) from the audience. So unless the sale is expressly said to be "without reserve," the auctioneer may withdraw the goods from the sale even after the start of bidding. See UCC § 2-328(3). 

b. CASE

EQUITABLE LIFE ASSURANCE SOCIETY OF THE UNITED STATES v. FIRST NATIONAL 

BANK 
(South Dakota, 1999) p. 276

Takeaway:  

· The offeror can revoke a contract before it is accepted

Facts:  The Olsons defaulted on both their first and second mortgages.  Equitable holds the first mortgage and First National holds the second mortgage. As a result of the default, Equitable put the house on auction.  The auction wasn’t declared to be “without reserve.”  Then, First National offered to buy out Equitable’s first mortgage.  For some reason, the notice of the transfer of funds to Equitable arrives late, and the auction for the home already began when Equitable received the transfer.  Though Equitable tried to stop the auction, the auction continued and the house was sold.  The lower court confirmed the sale, and Equitable, FNB, and the Olsons appealed.

Issue:  Did Equitable have the power to withdraw the home from sale?

Answer:Yes

Rationale:  In a sale that isn’t declared to be “without reserve,” a bid constitutes a mere offer for a contract and until it is accepted there is no contract between the parties. Equitable had the power and authority to decide whether or not to cancel the sale 

Class Notes

· While the bidding was going on, the offeror said stop the auction, so the offer was revoked.  

· Definition of “with reserve”—the party is allowed to withdraw whatever they are selling during the bidding process

· Definition of “without reserve”—the party is not allowed to bid on the item that they are selling, and they are not allowed to withdraw the item 

V. ACCEPTANCE

a. Doctrine

i. Three means of accepting offers 

1. Through Express words (express words can be written or spoken. When an offer is accepted through spoken words, be aware of the limitations of the statute of frauds!!!)

2. Through Acts (Performance)


a. Unilateral Performance

i. Full performance means acceptance

ii. Partial performance means the offer is irrevocable (Restatement §45), but only for a reasonable time

b. Bilateral Performance

i. Full performance means acceptance

ii. Partial performance means acceptance (Restatement §62)

3. Through Reliance

a. If the offeror should have reasonably expected that the offer would induce reliance by the offeree, and offeree does rely, the offer becomes irrevocable to the extent necessary to avoid injustice—options contract (§87(2) of the Restatement)(See Drennan v. Star Paving Co.)

b. General Notes about Notification

i. If an offer is accepted by performance, notification is unnecessary (Restatement §54). You don’t even need actual notification (the mailbox rule)

ii. If the offer is accepted by a promise, the party must make at least a reasonable effort to notify

c. General Notes about Omissions

i. Omissions can either be some sort of inaction or silence. Most of this is covered under the common law §69(1) of the Restatements.  

1. §69(a)(1) basically says that when an offeree takes the benefit with a reasonable opportunity to reject it and has a reason to know that the offeror expects compensation, there is a contract.  Rephrased, if someone makes an offer to you, and you don’t say, “I accept” but you enjoy the benefit and you had the opportunity to reject it and you know that the offeror was expecting compensation, there is a contract

2. §69(b) says that if an offeror said explicitly that silence will be interpreted as acceptance or if the offeree had reason to believe that the offeror would treat silence as acceptance and the offeree actually intends to accept by silence (and that acceptance is an objective intention)—-then the silence will count as an acceptance.  

3. §69(c) basically says if prior dealing has led to the reasonable inference that silence counts as acceptance, then it will count as acceptance if you are silent.

d. The Mirror Image Rule
i. Mirror Image Rule:  acceptances must be the mirror image of offers. If not, they are considered counteroffers and destroy the offer.  

ii. This was the traditional common law rule.

iii. Because of typographical errors and all of the strange things that can happen, the mirror rule can be difficult to meet

iv. The standard way of meeting the mirror image rule is simply saying, “I accept” rather than re-iterating the terms.  

v. We no longer operate in the world of the mirror image rule, and even the Restatements say as a common law matter, we don’t need the mirror image rule

vi. Under the mirror image rule, let’s say that the Plaintiff requested X amount of wood at X price, and Defendant responded with additional conditions (in small print on the back of the form). 

vii. Under the traditional mirror image rule, the last person to ship a form’s terms will be the ones included in the contract, because every form that went back and forth functioned as counter-offers, destroying the previous offers

viii. This approach was problematic because you don’t want sellers having advantages over the buyers—you want the contract to match the intention of the parties

e. The Mailbox Rule (default rule)

i. Acceptance of an offer counts once it leaves the offeree’s possession (the “Mailbox Rule”)

ii. Default exceptions to the mailbox rule

1. Acceptance to an options contract (an options contract is an irrevocable offer) is counted when it is received (Restatement §63(b))

2. Acceptance of a counteroffer is counted when it is received (Restatement §40)

3. Acceptance of an offer following an offer that was revoked is effective when it is received

4. Counteroffers destroy or revoke prior offers, and are destructions of the offer by the offeree, and revocations are destructions of offers by the offeror

f. CASES

HENDRICKS v. BEHEE (Missouri, 1990) p. 286

Takeaway:  

· Acceptance of an offer counts once it leaves the offeree’s possession (the “Mailbox Rule”)

Facts: On 3/2, Behee made a written offer to the Smiths for real estate and landscape items, and the Smiths agent mailed the Smiths the offer on March 3.  On March 4, the Smiths signed the proposed agreement.  Before Behee was notified that the Smiths accepted the offer, Behee withdrew the offer by telling the Smiths’ agent (this occurred between 3/5 and 3/7). 

Question: Does signing of the offer on 3/4 count as acceptance?

Answer:  No

Rationale:  An offeror may withdraw his offer at any time before acceptance and communication of that fact to him

Class Notes:  

· There is no contract until acceptance of the offer is communicated to offeror

· The signature on 3/4 did not constitute an acceptance because Behee did not know about the acceptance.  

· Acceptance of the offer count does not count when you sign it—it counts only when it leaves your possession (the “mailbox rule”)

· Remember that parties can contract around default rules, and the parties can contract around the “mailbox rule.”

· If an agent is acting outside of their authority, the court may still hold the principal liable if there was apparent authority

· Under the mailbox rule, actual confirmation is not required.  For example, it if were “lost in the mail,” it could go to a jury for decision re. whether or not it really was signed and mailed—and if it was, then that constitutes the contract

· The acceptance “communication” scale:  Thinking ---Signature---signed acceptance is given to the offeree’s agent—offeree’s agent mails acceptance--Offeror’s agent picks up mail—offeror’s agent gives to offeror—offeror reads and understands the acceptance. 

· The mailbox rule just picks something near the middle of this scale, something that is black letter, easily identifiable, and clear.  

EVER-TITE ROOKING CORP. v. GREEN  (Louisiana, 1955) p. 288

Takeaway: 

· A reasonable time standard is used when the contract does not specify the amount of time for acceptance

Facts:  The Defendants signed and executed an agreement for the Plaintiffs to re-roof their home.  The contract provided that it would become binding upon the Plaintiff’s written acceptance or commencement of the work. The contract was not signed by the Plaintiff (Plaintiff’s sales rep did not have authority to sign).  Almost a week passed while the Plaintiff checked the Defendant’s credit report (which the Defendant knew would occur).  When the Plaintiff appeared to start work on the Defendant’s roof, they found another team already at work.  

Question: Did the Plaintiff’s intent to become performance constitute acceptance?  Did the Plaintiff accept within a reasonable amount of time?

Answer:  Yes, yes

Rationale:  Plaintiffs’ acceptance began with the loading of trucks and necessary materials, and acceptance occurred before the Defendants notified the Plaintiff of any dissent from the contract.  When the contract does not specify a time for acceptance, a reasonable time is allowed, and there were not unusual delays in processing the Defendant’s credit application. 

Class Notes

· The Court says Ever-Tite was reasonable in the amount of time it took to commence performance 

· This was a bilateral offer (here you either promise to do the work or start to do the work)

· The court ultimately says that work commences from the moment you begin packing the truck, et cetera.  Professor Brooks felt the court was being generous—though fair—in their determination of when the work did begin.

· According to the mailbox rule, acceptances count when they are sent. Everything else (offers, revocations) all count when they are received.  There is an exception, however—an acceptance of a counteroffer (as opposed to the acceptance of an offer) is valid when it is received. 
· For remedies, the court awards both expected profits and reliance costs to put Ever-Tite back in the position it should have been in had the breach not occurred 
Emmanuel

· Lapse of time: The offeror, as "master of his offer," can set a time limit for acceptance. At the end of this time limit, the offeree's power of acceptance automatically terminates. 
· End of reasonable time: If the offeror does not set a time limit for acceptance, the power of acceptance terminates at the end of a reasonable time period.
GLOVER V. JEWISH WAR VETERANS OF UNITED STATES (D.C. Court of Appeals, 1949), p. 302
Takeaway:

· Restatement: It is impossible that there should be an acceptance unless the offeree knows of the existence of the offer 

Facts: Glover gave information about the identity of a murderer without knowing that there was a reward available for such information. The award was for $500 and was from a private organization, the Jewish War Veterans of the United States.

Issue: Whether a person giving information leading to the arrest of a murderer without any knowledge that a reward has been offered for such information by a non-governmental organization is entitled to collect the reward

Answer:  No

Rationale: When a reward is offered by a private organization, there can be no contract unless claimant knew of the offer of the award when he/she was disclosing the information

Class Notes

· Was this ad an offer? Yes. 

· Could this ad as an offer be revoked? Yes, you can revoke if in revoking the ad you have as much publicity as the former ad and there is no reasonable means of notifying everybody (§46 of the Restatements)

· The beginning of performance can either make the offer irrevocable or it can count as full acceptance, making it a contract once you begin performance

· Was this a gratuitous act? Yes.  This was a gratuitous act, because Glover didn’t know that the offer was there in the first place.  She wasn’t a volunteer in the traditional sense, as the police approached her, but she was not required to give the information.  

· Was the reason why she gave the reason to the police the ad? Was the ad the inducement?  No.

· There are two types of volunteers (1) the typical volunteer that we think of, the one who calls the police themselves to volunteer the information, et cetera (2) and the gratuitous gifter, someone who was not required by law to offer the information, such as this woman who was approached by the police
INDUSTRIAL AMERICA, INC. v. FULTON INDUSTRIES, INC. (Delaware, 1971), p. 305

(not assigned for reading but was discussed in class)

Takeaway:  

· Objective intent is all that is required for the formation of a contract

· You can have mixed motivations for the act that constitutes acceptance 

· You have to have actual knowledge of the offer.  If you didn’t have actual knowledge of the offer there is no way that the court will say you accepted the offer

Facts:   There was a contract between Industrial America’s agent and Bush Hog, Inc. for the agent to find a merger partner for Bush Hog.  At some point, the agent discovered an ad placed by Fulton Industries stating that Fulton was looking to acquire a firm that matched Bush Hog’s description, and the bottom of the ad said, “Brokers full protected.” The Industrial broker called up Fulton’s president and said I think I have a firm for you, just like the company you mentioned in your ad.  After several discussions, the broker told Fulton the name of the company—Bush Hog. Then, Fulton and Hogbush tried to merge without Industrial’s involvement.  Fulton said Industrial was already under a contract to find a company for Bush Hog, and Industrial’s actions with Fulton were encompassed in the activities for Bush Hog, so therefore, there wasn’t a new contract between Industrial and Fulton.  Essentially, Fulton argued that there wasn’t a contract between Industrial and Fulton. because Industrial already had a contractual agreement to find a company

Question:  Does Industrial have the burden of proving the agent’s subjective intent to accept Fulton’s offer of guaranty in the advertisement?

Answer: No

Rationale: overt manifestation of assent—not subjective intent—controls the formation of a contract.  Restatement § 20: The intention to accept is unimportant except as manifested

Class Notes: 

· In contracts, you can have multiple reasons for doing the action; acceptance of a contract just ahs to b one of these reasons, however small 

· In contracts, the test for reason for action is not a subjective test; no one has to look and see whether the contract is exactly why a party chose to perform. This is an objective test. 

RUSSELL V. TEXAS CO. (9th Cir. 1957), p. 311

Takeaway: 

· Even if you don’t subjectively intend to accept, if you lead an offeror to reasonably believe that you accepted, then you accepted.  This can be through silence or inaction. 

Facts:  Plaintiff sent an offer on Oct. 30, 1952 to the TX Company for a revocable license to cover the use of his land in connection with mining operations on adjacent lands.  The offer said, “Your continued use of the roadway, water, and/or materials will constitute your acceptance of this revocable permit” and required payment of $150.00 for the permit.  The company continued to use the land until November 22, 1952, and in December, the company told Russell that the offer was rejected. Russell sued for damages.

Question:  Can the TX Company accept and retain the benefits of the contract and then vitiate the contract by claiming they never had the intent to accept the contract despite the contract’s statement that use of the land constitutes acceptance? 

Answer:  No

Rationale:  

· The true test for whether there was acceptance is whether or not the offeror was reasonably led to believe that the act of the offeree was an acceptance, and in this case that seems evident

· §72(2) of the Restatement: Where the offeree exercises dominion over things which are offered to him, such exercise of dominion in the absence of other circumstances showing a contrary intention is an acceptance

AMMONS v. WILSON & CO. (Mississippi, 1936)

Takeaway:  

· The court can say, “you delayed so long in responding that this counted as acceptance”

Facts:  Ammons is a grocer and Wilson is a meat-packing company.  Ammons had ordered shortening in the past, and the orders had always been accepted and shipped not later than one week from the time the order was placed.  The two companies also had a booking that did not constitute a contract, but was merely tentative.  Ammons ordered the “prompt” shipment of a large amount of shortening on Aug. 23 or 24, and did not hear anything until the Sep. 4, when he was told that Wilson did not accept the offer.  The price of shortening had raised from the price provided for in their booking.

Question:  Whether or not, under the law, Wilson implicitly accepted the order through its silence

Answer: Whether or not the delay before rejecting the order, in view of a past history of these kinds of transactions, constituted an implied acceptance is a question for the jury
 

Rationale: Restatement § 72(1)(c):  (1) Where an offeree fails to reply to an offer, his silence and inaction operate as an acceptance in the following cases and in no other:  where because of previous dealings or otherwise, the offeree has given the offeror reason to understand that the silence of [or] inaction is intended by the offeree as a manifestation of assent, and the offeror does so understand

ADAMS v. LINDSEL (England, Court of King’s Bench, 1818), p. 320

Takeaway: 

· The default “mailbox” rule was derived from this case

Facts:  Defendants deal wool and sent a letter on Sept. 2 to the Plaintiffs (wool manufacturers in a different town) offering wool at a price to be paid in two months, and to be “weighed up by your agent within fourteen days receiving your answer in course of post.”  Defendants misdirected the letter, Plaintiffs did not receive it until Sept. 5, and the Defendants did not receive answer until Sept. 9. On Sept 8th, not having received the letter, the Defendants sold the wool to someone else

Question:  Was there an agreement to deliver the wool?

Answer:  Yes

Rationale:  The Defendants must be considered in law to be making the same identical offer to the Plaintiffs at every instant the letter is in route, and the contract is completed by acceptance by the Plaintiff. If the Defendants were not bound by their offer after acceptance by the Plaintiffs until answer was received, then the Plaintiffs ought not to be bound until they receive notice of the Defendant’s receipt and assent to that, and so on and so on.  There would be no end!  

Class Notes:

· This is not a perfectly clear mailbox rule case because there was some negligence on behalf of the offeror.

· The most reasonable way to think about the mailbox rule is that the offeror chooses the mode of acceptance, and by that the offeror can say I need actual notification for this to count as acceptance.  So if the offeror chooses not to do that, UCC §2-206 provides that any reasonable means of accepting counts as accepting—and one of those reasonable means can be sending it through the mail.  The offeror has essentially or in effect chosen the post office as the offeror’s agent, so once you mail the acceptance by giving it to the postal service, your acceptance can be seen as being in the possession of the offeror’s agent, and therefore the offeror has been effectively notified.

· The mailbox rule is a default rule. If the offeror were to say, “I need actual notification,” the mailbox rule would not count 

CORINTHIAN PHARMACEUTICAL SYSTEMS, INC. v. LEDERLE LABORATORIES (Southern District Indiana, 1989), p. 291 

Takeaway:

· The shipment of non-conforming goods is not acceptance if the seller seasonably notifies the buyer that the shipment is only an accommodation, and it is not intended to be acceptance.   

Facts:  Defendant Lederle Laboratories makes DTP vaccine and Plaintiff regularly buys and distributes this vaccine.  Lederle decided to self insure in 1986, and increased the price of the vaccine to cover those costs.  Lederle was going to notify its customers of the price increase on May 20, but the Plaintiff heard of this increase on May 19 and placed an order for 1,000 vials.  After placing the order, on the same day the Plaintiff sent two written confirmations, with each stating order is to receive $64.32 per vial price.  Lederle later sent invoice to Corinthian for 50 vials at the lower price, and stated that the balance would be priced at $171 because the price is set at the date of shipment, but as a courtesy Lederle is offering the first 50 at the lower priced, and Corinthian can cancel the order if they so desire

Question:  Whether Lederle agreed to sell Corinthian 1,000 vials at $64.32 each

Answer:  No 

Rationale:
· UCC§2-206(b)—a seller accepts the offer by shipping goods, whether they are conforming or not, but if the seller ships non-conforming goods and seasonably notifies the buyer that the shipment is a mere accommodation, the seller has not accepted the buyer’s offer

· Whereas the notification is properly made, the shipment of nonconforming goods is treated as a counteroffer just as in the common law and the buyer may accept of reject the counteroffer under normal contract rules.  § 2-206(b)(1) is satisfied

Class Notes:

· When Corinthian placed the order, Corinthian received a tracking number.  The Court basically said that just because a computer said it was accepted does not mean it was accepted.  This is no longer true today, and electronic agents today can give acceptance.  But during the time of this case, electronic agent acceptance was not valid. 

· The UCC throws around the term “nonconforming goods.”  The shipment of non-conforming goods is not acceptance if the seller seasonably notifies the buyer that the shipment is only an accommodation, and it is not intended to be acceptance.   

· Further clarification of §2-206(b):  When someone fills out an order form or makes an order—and you can think of orders as offers for buyers—and that order calls for prompt shipment, one way to accept that type of order/offer is to say “I promise to ship it.”  The other way to accept the order/offer is to ship the goods/perform. If you fully perform, exactly to the specification of the order, the UCC calls that the delivery of conforming goods.  But if you begin performing through nonconforming goods, it does not count as acceptance if the deliverer of the goods notifies the buyer that the delivery of these nonconforming goods is an accommodation, it is not intended to be acceptance.  That is how Corinthian and Lederle fit under the rule.

· UCC § 2-206 are the rules that talk about how acceptances operate under the UCC.  It states that an offer should be construed to confer acceptance in any medium that is reasonable under the circumstances

Emmanuel 

· Accommodation shipment: If the seller is "accommodating" the buyer by shipping what the seller knows and says are non-conforming goods, this does not act as an acceptance. In this "accommodation shipment" situation, the seller is making a counter-offer, which the buyer can then either accept or reject. If the buyer accepts, there is a contract for the quantity and type of goods actually sent by the seller, not for those originally ordered by the buyer. If the buyer rejects, he can send back the goods. In any event, seller will not be found to be in breach. UCC § 2-206(1)(b). [28]
CHART FOR NAVIGATING THE UCC (OFFERS, COUNTEROFFERS,

 AND ACCEPTANCE)
Let’s set up some terms

The first set of terms is “X”

Price: $50

Quantity: 10,000

Date: Delivered Feb. 1st
Warranties:  Blank

Liquidated Clauses: Yes, limits

Other clauses: Yes

The second set of terms is “Y”

Price: $50

Quantity:  10,000

Date: Jan. 1st
Warranties: Yes

Liquidated Clauses: Yes—unlimited

Other clauses Blank

· The intersection between the sets of terms is defined as X intercept Y (this is where the two intercept, as in on a en diagram

· And let’s create a new symbol, “T” where  X T Y is everything that you could include in a contract that includes both sets of terms, throwing out everything in direct conflict. To illustrate T, the warranties field for X is blank while the warranties field for Y is yes, so there is a silent conflict, but not a direct conflict such as the conflict between the liquidated damages clauses.  The T is a term that does not present direct conflict

· Let’s say we have an offer with terms X.  If we have an acceptance without any different or additional terms, we have a contract with the terms X. 

· If we have “acceptance” with additional or different terms, the terms Y, then how we proceed in the analysis depends on whether we are dealing with an old common law case or the UCC.  If it is old common law case, by the mirror image rule there is not a contract. If we are dealing with a UCC case, the issue is covered by §2-207

· The first part of 2-207 (found on top of 331) says that the additional terms (Y) will become part of the contract unless the initial offer expressly limits acceptance to those original terms.  

· 2-207(3) says that if parties are behaving in a manner (if there is conduct that acknowledges or recognizes the existence of a contract), then there is a contract.  This is a lot like contracts implied in fact, because it states that if the behavior signals there was a contract, then we’ll treat it as a contract.

                 

Offer with Terms X


 


      Acceptance w/o any



Acceptance w/ additional

    different or additional terms



or different terms (Y)



      Contract with terms X









UCC
or
Common Law


  


Was acceptance of Y a condition of acceptance?



YES



No






             

  what are the terms? 








  (look at 2-207(2))

 


Does not meet a, b, or             c (does not materially alter).  Contract Y.

Contract with terms the parties
  

agreed to.  Contract X I Y or 

Contract X T Y..                             


Did offeror assent to Y



YES



NO


Contract with terms in the 

counter-offer.  Contract Y


No contract under 2-207(1), but maybe there can be a contract implied in fact 2-207(3).  If so, the contract would have terms X I Y (what the parties agreed to in their written terms, what the parties agreed to in their actions, and “gap-fillers” or default rules from UCC).   

12.02.03-12.10-03

Counteroffers

Minneapolis & St. Louis Rail Co. v. Columbus Rolling Mill Co., 119 U.S. 149 (1886) pg. 325

Facts/Chronology:

12/5: Railway company (P) sends mill company (D) letter requesting iron/steel rails.


12/8: D responds with letter clarifying that it only makes iron rails. It offers to supply 2K-5K tons of iron rails at $54 per ton. Requests notification by 12/20. 


12/16: P “accepts” and orders 1,200 tons at $54. 


12/18: D rejects.


12/19: P tries to go back to old offer, agrees to 2K at $54. Reiterates at 12/22.


1/19: In court with D saying there was no contract.


Jury in lower court returns verdict for the D. Affirmed. 

Question: Does an offer remain after a counteroffer is communicated? No.

Analysis: 


12/5 letter was a solicitation for an offer. D’s 12/8 letter was an offer. 12/16 letter a counteroffer b/c changed terms. 12/18 is a rejection of counteroffer. Thus, deal dead!


One party, having rejected an offer (via a counteroffer), cannot afterward revive it by tendering an acceptance of it.

Take-Away: Mirror-Image rule- acceptances must be the mirror image of offers; if not, they are considered counteroffers and destroy the offer.

Note: This rule is rarely used now. Restatement (Second) § 59 states that an offer is not invalidated if the acceptance merely requests a change in terms.

Leonard Pevar Company v. Evans Products Co., 524 F.Supp. 546 (1981) pg. 329

Facts: Alleged breach of express and implied warranties in D’s sale of medium density overlay plywood. D denies liability, claiming that it expressly disclaimed warranties and limited its liability in its contract with P. Dispute over whether D accepted P’s offer. 
Question: Can an offeree add terms to the contract? Depends on whether it materially alters the terms.

Analysis:


It is up to the trier of fact to determine if altering the contract (disclaiming warranties/liability) materially alters the terms of the original agreement.


UCC § 2-207 tries to eliminate the “mirror” rule requiring the confirmation/acceptance to be identical to the offer. 


However, allowing provisos on the back of an agreement to be honored unduly rewards the party who sends the last form prior to shipping the goods. 


Thus, before a counter-offer is accepted, the counter-offeree must expressly assent to the new terms.

Take-Away: Battle of the Forms- Don’t want the shipper to have such an advantage over the buyer just because he/she can include a form with new terms as a “counteroffer.” 

Brooks’ Flowchart on UCC Deviations from the Mirror Image Rule (§ 2-207)

Contract terms: price/quantity/date/warranties/liquidated damages/other clauses

One party offers contract with terms X: $50, 10K, 2/1, blank, limited damages, other clauses

The other makes counteroffer with terms Y: $50, 10K, 1/1, warranty, unlimited, no other clauses

xIy = Intersect: all common/overlapping clauses  ($50 and 10K)

xTy = Union: all similar clauses that do not directly conflict ($50, 10K, warranties, other clauses)


If there is express acceptance, then there is K(x)


If no express acceptance…

o
Does the conduct indicate K?


No  then no K


Yes  xIy UCC 2-207(3). This is a contract implied in fact, based on conduct. 


If there is “acceptance” with additional or different (or both) terms  xTy 

o
If old common law rule, no K because of counteroffer (destroys original contract). Mirror Image Rule. Acceptances must be the mirror-image of offers.

o
If UCC, is offeree’s acceptance conditional on accepting new terms (Y)? 


If conditional, did offeror assent to Y? 


If yes, then K(y)


If no, then no K under 2-207(1) but maybe have K under 2-207(3)-contract implied in fact (see above)


If acceptance not conditional on Y, then K (but have 2 sets of terms). 


If no objection to terms Y, and Y doesn’t materially alter the initial offer, then K(y)


If objection to terms Y, and/or Y materially alters the initial offer, then xIy, and use gap fillers for other terms. “Knock-out Rule”: terms that are in direct conflict are eliminated. Might use xTy.

Recent Cases Involving Counteroffers with New Terms


Roto-Lite: Buyer accepting delivery and paying counts as acceptance.


Pevar: Buyer must expressly assent; accepting delivery/paying not sufficient.


Textile Case: Agrees with Pevar; buyer must give specific/unequivocal assent.

Shrinkwrap Cases: offeree must actively do something to reject the offer.


Pro CD: Offeror is master of the offer and can make acceptance of the offer be anything he/she wants.


Hill v. Gateway (Easterbrook): Held that 30 days was sufficient because the buyer expected more terms (agent would not explain them all). UCC § 2-207 does not apply because there is only one offer (as opposed to a counteroffer with new terms).


Klocek v. Gateway: In this case the return period is only 5 days and the buyer knew nothing about more terms coming. Held that express assent is necessary. Applies § 2-207 even though there is only one set of terms. 


Sprecht v. Netscape: (clickwrap) Court held that the notice of additional terms was too obscure and so no acceptance.

Issues:


1) Does the buyer know that more terms are coming? If you as the buyer are ordering goods and paying at the same time, do you have any idea that new terms are coming?


2) How significant is the burden on the offeree? Will offeror pay for shipping if it demands return? Will there be a reasonable amount of time? 


3) Contracts of adhesion- form contracts that don’t give the other party any room to negotiate or reject in a meaningful way. 

Contracts Are Irrevocable When:
1) Offer requires some kind of performance as acceptance, and only performance. If offeree begins to perform, but doesn’t completely perform, it may make the offer irrevocable 

2) Offeree doesn’t actually begin performance, but relies detrimentally in a way that was foreseeable to the offeror

3) Option contracts- offeree pays to make the offer irrevocable. 

Justified Non-Performance

Mistake

Types:


§ 152: Bilateral/Mutual Mistake- Truth is X. Party A believes that X is Z. Party B believes X is Z also. Contract will be voidable by the adversely affected party unless he/she bears the risk of the mistake.


§ 153: Unilateral Mistake- A believes X is Z, but B knows that X is X, or believes that X is Y. In many ways this is a failure of mutual assent (thus no K). Courts will rarely void a contract because of a unilateral mistake, unless enforcement would be unconscionable, or if the other party had reason to know of the mistake. 

Requirements:


Mistake based on a basic assumption on which the K was formed.


Mistake must have a material effect (make the K unjust)


The risk of mistake is not assigned to the party seeking to be excused.

Remedies (Equitable): 


Rescission: avoidance of the contract. Often combine with restitution if one party gave money p front. In some cases, give reliance damages.


Reformation: fix the contract. Include a term that both parties forgot to put in.

Boise Junior College District v. Mattefs Construction Co., 92 Idaho 757 (Sup Ct 1969) pg. 472

Facts: General contractor solicited bids for subcontract work on a building project. Many construction companies submitted bids, including a bid bond containing a promise to pay the difference b/w its bid and the next higher bid if it ultimately refused to perform. D submits a bid that is artificially low because of a clerical mistake, and later refuses performance. P tried to collect on bond, and trial court found against it. Appeals court confirms.

Question: Is a party entitled to rescission for a unilateral clerical mistake? Yes (5-step test) 

Analysis: [Spear]


This is an example of a unilateral mistake. 


Five-element test for relief: 1) mistake was material; 2) enforcing of the contract would be unconscionable; 3) mistake did not result from culpable negligence; 4) party to whom bid was submitted will not be prejudiced except by the loss of the bargain (can allow loss of windfall); 5) prompt notice of error was given.


Material: omission of an item representing 14% of the total cost is material.


Unconscionable: not just a reduction in profit, but a $10,000 loss if D forced to comply. 


Origin of mistake: from a clerical error, not fraudulence or a lack of good faith.


Hardship: none on the P, just a failure to save extra money. 


Notice of Error: adequate.

Take-Away: snap up theory- can’t quickly take offer if you have reason to be suspicious it is mistaken. Though generally do not excuse errors of negligence or bad business judgment.

Drennan v. Star Paving Co., 51 Cal.2d 409 pg. 383


Similar to Boise with subcontractor submitting a mistaken bid.


Difference is that general contractor relied to its detriment in its bid; forced to go with an alternate subcontractor that was $3,187 more expensive.


Court held that the offer was therefore irrevocable. Brooks believes this may be because the P asked the D to double-check and make sure its offer was correct.

Beachcomber Coins, Inc. v. Boskett, 166 N.J.Super 442 (Sup Ct NJ 1979) pg. 479

Facts: Part-time coin dealer (D) purchases a special dime from retail coin seller (P) which both the D and P’s agent thought contained a sign that it was minted in Denver, and therefore rare. P’s agent inspects the coin and enters into an agreement to buy for $500.  A third party then offers P $700 conditional on verification of authenticity. Discover it is a fake. P tries to get rescission of original purchase from D, asserting mutual mistake of fact as to the genuineness of the coin. D admits that the coin was a fake, but holds to the sale. The trial court held for D, ruling that the industry custom is for purchaser to “assume the risk” and investigate the coin’s authenticity. Appeals court reverses.

Question: Is a party entitled to rescission for a mutual mistake over an item’s authenticity? Yes. 

Analysis: [Conford]


This is an example of a mutual mistake. Both sides believed coin to be genuine.


Court refuses to invoke customary practice. Only hold the buyer to assume the risk if the genuineness of the article is uncertain. In this case, it was not. 


Even if the P was negligent in inspecting the coin, can still claim for rescission. 

Take-Away: least cost avoider- place the risk on the party who can avoid the risk at the least cost. In this case, theoretically it was the seller. However, Brooks believes the buyer may have had more expertise in this case and is troubled by the appellate court ignoring industry custom.

Sherwood v. Walker, 66 Mich, 568 (Sup Ct Michigan 1887) pg. 482

Facts: P desired to purchase some of D’s cows, and selects one (Rose of Alberone) that is reputedly barren. It later turns out that the cow is with calf, and so D tries to renege on the deal, arguing a mistaken belief at the time of sale. Lower Court holds that the contract should be honored; Appeals Court reverses.  

Question: Is a sale void if there is a mutual mistake over the nature of the item? Yes. 

Analysis: [Morse]


The cow was obviously sold for beef, and not for its possible breeding value.


There was a misapprehension over what was bargained for-and it went to the substance of the agreement. 

Dissent [Sherwood] 


The sale was made, and just because an unknown discovery of greater value was uncovered, the seller should not be able to renege. 


There was no difference b/w the parties; the P believed the cow could be something the D did not. ** Each side took its chances.

Take-Away: Nature of Mistake- Party excused from performance if there is a mistake about the very nature/character of the thing being bargained over. No relief if it is just a disagreement or mistaken belief over the quality or value of the object. 

Brooks: 


This is similar to the snap-up theory. Seems that P was not bargaining in “good faith” and knew of the mistake. The mistake may not have been mutual. 


Like in Beachcomber, it would be different if there was uncertainty over value of item and it was factored into the price (junk yard sale like selling “lottery tickets”)

Lenawee County Board of Health v. Messerly, 417 Mich. 17 (Sup Ct Mich 1982) pg. 484

Facts: Old owner of home (Bloom) illegally installs a septic tank without a permit. Land changes hands many times, and appellees (Pickles) buy from appellants (Messerlys) without knowing of the defective sewage system. The contract includes a clause which stated that the “Purchaser has examined this property and agrees to accept same in present condition.” (quick claim deed that conveys all of seller’s rights (and risk) to buyer) The land is subsequently condemned as non-habitable and the Pickles refuse to pay for the property, claiming for rescission, while the appellants claim for payment. The lower court found for the appellants, because none of the parties knew Bloom’s earlier transgression. The Court of Appeals reversed the finding of no cause of action, concluding the existence of a mutual mistake. The Supreme Court reverses again, finding no basis in equity for rescission.   

Question: Will a mutual mistake void a contract including a quick claim deed? No.

Analysis: [Ryan]


Case of mutual mistake over the value of the property.  In general, UCC § 152 allows for rescission if this has a material effect on the agreed exchange.


However, rescission is not available if a party has assumed the risk of loss in connection with the mistake. In this case, the contract clause represents such an assumption.


Must undertake a “risk of loss” analysis: which blameless party should assume the loss resulting from the mutual misapprehension?

Take-Away: Mutual Mistake Exception- does not apply if one side has assumed the risk. 

Ayer v. Western Union Telegraph Co., 79 Me. 493 (Maine 1887) pg. 495

Facts: P delivers a sale offer message that is transmitted with an error by D, resulting in a lower price for the goods P wished to sell. D admits the mistake, but argues that the P should not have felt obliged to sell the goods based on the error and could have just not performed. 

Question: Does the party selecting a means of communication assume the risk of error? Yes. 

Analysis: [Emery]


Seems unfair to saddle D, though in error, with liability it never authorized nor contemplated. But equally the receiver should not have to bear the cost either.


Most fair rule is to have the party which selected the telegraph as a means of communication should bear the loss (with a refund for cost of telegram).

Take-Away: Risk is assumed by the party that chooses the means of communication.

Brooks: 


The D is just the agent of the P; can’t assume that Western Union employees read all of the messages for mistakes. P should have to pay more if will effectively make the communicating party liable for all mistakes. 

Impossibility/Impracticability

Doctrine:


Original doctrine: if the contract was impossible at the time of K (existing), or if it became impossible after (supervening), then no duty to perform. Ex- death of performer, destruction of goods, etc…


Doctrine today: not limited to things that are technically impossible, also allows for burdens that are impracticable (commercially difficult). 

Requirements: (similar to mistake and frustration)

1) Event occurs making performance impracticable/(impossible)


2) The nonoccurrence of the event was a basic assumption of the parties.


3) There is no fault on the party seeking to be excused from performance.


4) There is no assignment of risk onto a party or law imposing a duty.  


5) For existing impracticability, must be that neither party knew or had reason to know.

Mineral Park Land Co. v. Howard, 172 Cal. 289 (Sup Ct Calif 1916) pg. 805

Facts: Mineral Park enters into contract with the City of Pasadena to build a bridge. It enters into a requirements subcontract with Howard to haul approximately 114,000 cubic yards of earth and gravel, but only ends up taking 50K and procures the rest elsewhere.  Howard sues, claiming for the cost of the extra gravel that should have been taken. Mineral Park responds that the extra gravel was below the water-line, and thus would have been too costly to take. Trial Court finds for Howard. Appeals Court reverses and requires Mineral Park to only pay the balance of the gravel it took.  

Question: Can a party be excused from a contract if part of it turns out to be impracticable? Yes. 

Analysis: [Sloss]


A determination of what earth/gravel was “available” must be made in a practical and reasonable way


This contract was effectively impossible to perform and was not contemplated.   

Take-Away: Doctrine of Impossibility also includes Impracticability. 

Bolin Farms v. American Cotton Shippers pg. 18 [see Week One]


Forward contract in which D agreed to purchase all of P’s cotton at a set price irrespective of market value.  Prices go way up so suppliers want to breach and sell at better price.  
Take-Away: Doctrine of Impracticability does not include commercial difficulty. Both sides contemplated this change in price-it is the purpose of a futures market, where risk is explicitly assigned. 
United States v. Wegematic Corp., 360 F.2d 674 (2d Cir 1966) pg. 808

Facts: P contracts with D to deliver a computing system (based on revolutionary new technology), with liquidated damages at $100 per day for delay. Contract also held that if D failed to comply “with any provision,” P could procure alternate services and hold D responsible for any excess cost. D reneges on the contract, claiming that “basic engineering difficulties” made the development of the computer impossible, and thus excused performance.  As a result, P goes to IBM as an alternative supplier and sues for the difference in price.  Trial court awards P liquidated damages and the difference in cost. Affirmed. 

Question: Can a contracting party avoid performance based on alleged impossibility? No.

Analysis: [Friendly]


Accepting the D’s argument would allow any manufacturer to make fanciful statements of hopeful technologies and gamble on probabilities of fulfillment. 


If a manufacturer wants to be relieved of such risk, should say so in the contract. 


The seller is assuming the risk in this contract; also had the choice of doing a “cost-plus” contract which would assign the risk to the buyer.  

Take-Away: Doctrine of Impracticability does not include the failure of unproven technology, unless explicitly written in the contract.   

Brooks: 


D probably had a good faith belief in its ability to meet the contract, but there was no mutuality of obligation if they could back out at any time based on high costs. This was not a venture capital/development deal. 


Similar to Bolin; if you allow excused performance, it will undermine the incentives of other parties in the future to enter into transactions with innovators. 

Taylor v. Caldwell, 122 Eng.Rep. 309 (King’s Bench 1863) pg. 813

Facts: D agrees to let P use the Surrey Gardens and Music Hall to put on four grand concerts for £100 each. After the agreement, the Music Hall burns down. P wants the money from the expected profits of the show, but court finds for D. 

Question: Can a contracting party avoid performance if it is no longer possible? Yes. 

Analysis: [Blackburn]


A party cannot be held to perform a duty based on an unforeseen intervening force which makes it impossible. What if the contracting party dies? Can’t hold estate liable. 


Parties contracted on the basis of the continued existence of the Music Hall. Since it is no more, both parties are excused from performance.

Take-Away: Doctrine of Impossibility excuses performance. 

Brooks: Look to intentions; excuse parties who face performance under conditions never intended. Also consider who is the least-cost avoider. 

Canadian Industrial Alcohol Co. v. Dunbar Molasses Co., 258 N.Y. 194 (NY 1932) pg. 818

Facts: P contracts to buy 1.5 million gallons of molasses, but D only delivers a small portion. D claims that it was reliant upon the Nat’l Sugar Refinery as a supplier and could not get more; thus the contract was impracticable.  

Question: Can a contracting party avoid performance based on the failure of a supplier? No.  Analysis: [CJ Cardozo]


D would only be relieved if the refinery had been destroyed, or if output had been curtailed by war or the failure of the sugar crop. 


No mention of special circumstances in the contract. 


The D’s claim would force the manufacturer to be at the mercy of the refiner. 

Note: A party cannot create its own impracticability of performance. 

Take-Away: Doctrine of Impracticability does not include a normal failure of supply, unless it is explicitly written in the contract. [see Wegematic] 

Brooks: Cardozo probably felt the D was at fault here; dragged its feet. 

Dills v. Town of Enfield, 210 Conn. 705 (Sup Ct Conn 1989) pg. 821

Facts:  D solicits bids for private developers to construct an Industrial Park. Under a contract with P, D agrees to convey the property on two conditions: 1) submission and approval of construction plans; 2) submission of evidence of financial capacity for contract. D is allowed to keep the down-payment if condition #1 is not satisfied. If condition #2 is not satisfied, then P can breach and get down-payment back. P only submits preliminary plans, and is eventually unable to obtain mortgage financing. Both sides try to terminate the contract and keep down-payment. Referee finds for P, but trial court reverses for D. 

Question: Does failure to perform part of a contract excuse performance of other terms? No. 

Analysis: [CJ Peters]


The conditions of impracticability must be unforeseen; the P knew of the possibility of not being able to find funding. 


The nonoccurrence was not a basic assumption of the contract. 

Take-Away: The Doctrine of Impossibility does not invalidate an entire contract. 

Frustration

Requirements:


1) Nonoccurrence of an event has a substantial effect/impact

2) Nonoccurrence must be a basic assumption of both parties.


3) No fault on the party seeking to be excused.


4) No greater legal obligation exists


Difference b/w impracticability and frustration: With impracticability, have one party who values a performance (V) and have the cost of performance (C), and the cost shoots way up. In frustration, the value shoots way down. 

Remedies for impracticability and frustration


Typical remedy is rescission, though sometimes the court will reform the K. 


If contract is severable, can get rid of offending portions. 

Paradine v. Jane, 82 Eng.Rep. 897 (King’s Bench 1647) pg. 844


D renting land from P. Invading force (Rupert) comes in and kicks D out for a few years. D claims that its purpose in contracting if frustrated. 


Court says a renter assumes the risk. Unfair for renter to get all upside risks from rent if weather is great, but avoid all down-side risks. D assumed the risk.


Brooks: In essence, property is trumping contract law. When you enter into a lease agreement, you must pay no matter what.  

Krell v. Henry, 2 K.B. 740 (1903) pg. 845

Facts: D hired a flat from P to view the coronation procession of the King. Unfortunately, the King became ill and the procession did not occur. D tries to get out of the contract (and receive his deposit) based on a lack of consideration and the P tries to recover the rest of the money. Trial judge found for the D, arguing that the procession was an implied condition of the contract.

Question: Can a contract be rescinded if the reason for its creation does not occur? Yes.

Analysis: [Williams]


Test: 1) what was the foundation of the contract? 2) Was the performance of the contract prevented? 3) Was the event which prevented performance of such a character that it cannot reasonably be said to have been in the contemplation of the parties at the date of the contract? If yes to all of these, then both parties are discharged from performance.


In this case, the room was let and taken solely for the purpose of seeing the procession; there was no other use for it-it was the foundation of the contract. The King becoming sick was not foreseeable. 

Take-Away: If the basic purpose of a contract is frustrated, it is no longer valid. 

Brooks: Unlike a wedding hall, where the hall is still valuable even if the event doesn’t occur, in this case, the coronation itself generated the value. 

Wash State Hop Producers Inc. v. Goschie Farms, Inc., 112 Wash.2d 694 (1989) pg. 850

Facts: In 1965 the government created a federal “hop base,” which a trust of Hop Producers (P) acquired, leased, and sold. Some changes were under consideration by the USDA, but nothing was enacted at the time that P sold hop base to various buyers, including D. After bids were awarded, the USDA unexpectedly terminated the marketing order, and the D tried to get out of its contract. The lower courts found for D because of supervening frustration. Affirmed.

Question: Does the termination of a government marketing order excuse contracts based upon it? Yes.

Analysis: 


§ 265: “Where, after a contract is made, a party’s principal purpose is substantially frustrated without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his remaining duties to render performance are discharged, unless the language or the circumstances indicate the contrary.”


§ 265 Comment: the object must be the basis of the contract, and the frustration must be substantial (not just less profitable, etc…). 


Once the federal requirement of a hop base was removed, there was no subject matter for the contracts nor any consideration from the trust to support the transactions.


The decision of the D to purchase and not merely lease the hop base supports the notion that the nonoccurrence of the hop base termination was fundamental to the K. 


The decline in price is not sufficient to indicate frustration; but the irrelevance of the hop base is. 


The Trust could have drafted the language to account for the change, but did not. Thus, the termination was very likely unforeseen.

Take-Away: When the very basis of a contract is destroyed (and not merely its value), the purpose of the contract is frustrated and it is void. 

Infancy

Bowling v. Sperry, 184 N.E.2d 901 (Indiana 1962) pg. 451

Facts: Minor (P) buys a car (with help of aunt) from D for $140 and returns it after discovers that it is defective. D estimates that repairs will cost $45-95, so P tries to disaffirm the contract. D responds that P’s grandmother and aunt were present at the time of purchase. Trial court holds for D.  Reversed.

Question: Can a minor enter into a contract to purchase a non-necessary item? No. 

Analysis: [Myers]


General rule that contracts of minors are voidable. Irrelevant whether adults were present at the time of purchase, or even loaned P money. 


Lying Exception: Contract valid if minor lies about his/her age (depends on jurisdiction). In this case, D was aware of P’s age when sale was negotiated. 


Necessity Exception: Infants can contract for necessities if they are offered at a reasonable price. Burden of proving this is on the D. In this case, it does not seem that the car was necessary to P.


Standard remedy is restoration- just give back whatever the minor has. Does not matter even if P caused the damage to the car. The parties do not need to be placed in statu quo (whereas restoration would require the item to be back in its original state).

Note: If minor turns 18 after the contract, after time silence will count as affirmation of its terms. 

Take-Away: Contracts by infants are voidable.  

CitiFinancial, Inc. v. Brown, 2001 WL 1530352; reversed 304 F.3d 469 (5th Cir. 2002) pg. 464

Facts: D, a severely retarded individual, and his mother obtained a loan from P that consolidated their debts and lowered their monthly payments. The D was required to sign a contract with an arbitration clause that required any claims against P to be arbitrated. D brings suit alleging fraud and breach of contract, and seeks to avoid arbitration on the grounds that D is incompetent and thus the agreement is void. P argues that the D’s mother signed the agreement as guardian, and that the issue of competence should be decided by an arbitrator.

Question: Can a party void a contract based on incapacity? Yes.

Analysis: [Davidson]


If a party lacks capacity to consent, there is no contract. 

Take-Away: Contracts with incompetent individuals are void. 

Brooks: 


Whereas contracts with infants or incapacitated individuals are voidable, those with incompetent individuals are void. For instance, contacts with drunks can be affirmed once they sober up, but contracts with incompetents can probably never be confirmed. 


There is a public policy preference for arbitration clauses. This decision was reversed on appeal. 

Illegality


2 kinds of contract: those against public policy (crimes on one end of the spectrum, or against regulations) and those with problems with the bargain (fraud/nondisclosure, etc…)


3 phases of illegality: 1) objective; 2) bargain; 3) performance. Illegality with respect to any of these can make the contract unenforceable.


Where both parties are equally guilty, the typical remedy is for courts to leave the parties as it finds them; reduces the incentive to enter into illegal contracts. 


Exceptions: 1) If parties are not equally at fault, court may choose to enforce or get involved via its equitable powers. 2) If the offense is not sufficiently serious, the courts may enforce it anyway (watering a lawn on a no-water day). 3) the courts may sever the contract and enforce the non-illegal parts. 4) If one party repudiates before the commission of the illegality, may be able to get restitution.

Sinnar v. Le Roy, 270 P.2d 800 (Sup Ct of Washington 1954) pg. 575

Facts: Grocery store owner (P) gives money to a friend (D) who says he knows someone who can bribe an official to get a liquor license. Turns out the D’s friend can’t get the license, and the P tries to get his money back.  

Question: Can the P estop the D from claiming illegality if it is not initially raised? No.

Analysis: [Weaver]


Contract is void because it is illegal. 


A defendant cannot waive the defense of illegality; the court has a strong state interest in voiding illegal contracts. 

Take-Away: Contracts are void when illegal, even if illegality is not raised at trial.

Brooks: A lot will depend on whether the P knew or should have known about the illegality.

Fraud/Misrepresentation

Wallis v. Smith, 130 N.M. 214 (Ct Appeals of New Mexico 2001) pg. 608

Facts: P is in a consensual sexual relationship with D, and believes her to be on birth control when she is not. D becomes pregnant, and P sues for fraud, breach of contract, conversion, and prima facie tort. District court dismisses for failure to state a claim upon which relief may be granted. Appeals court affirms. b/c the cause of action contravenes public policy of the state.

Question: Can child support damages be sought for contraceptive fraud? No.

Analysis: [Bosson]


The P’s cause of action contravenes the public policy of the state, which claims an interest in avoiding the financial burden of supporting single-parent children. Wants both parents involved. 


The child’s interest are paramount over a violated promise between the parents. 


Thus, the state won’t enforce an “illegal” agreement that would allow one parent to be able to contract away his/her obligation for the child. Birth control is non-delegable. 

Concurrence: there are many immoral acts that are not torts. 

Take-Away: Individuals are not able to contract around contraception or child support. 

Issue: Should courts refuse to enforce contracts only when the are illegal, or when they are offensive to public policy concerns? 

12.11.03-12.18.03

I.  Fraud, Misrepresentation & Nondisclosure (12/11/03)

  A.
Doctrine
1.
In general, the misrepresentation must be an assertion or affirmation of an existing facts (not an expression of opinion, a promise to do something in the future, or a prediction of future events) upon which the other party justifiably relies in entering the contract.  - see Restatement 2d of Contracts, § 159

2.
The misrepresentation may be fraudulent or innocent.  Moreover, the misrepresentation may be the assertion of a “half truth” or consist of the concealment of a fact or even the failure to disclose.  - see Restatement 2d of Contracts, § 164

3.
The usual effect of wrongful misrepresentation is to render the contract “voidable”, but courts have identified a kind of fraud in the “execution” (as distinguished from the ordinary fraud in the “inducement”) which precludes the formation of any contract at all (a “void” contract). - see Restatement 2d of Contracts, § 163.

4.
Modern view of “duty to disclosure” - see Restatement 2d of Contract, § 161 (1981)

a.
Disclosure is necessary to prevent a previous assertion from being a misrepresentation or from being fraudulent or material;

b.
Disclosure would correct a mistake of the other party as to a basic assumption on which that party is making the contract and if nondisclosure amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealing;

c.
Disclosure would correct a mistake of the other party as to the contents or effect of a writing, evidencing or embodying an agreement in whole or in part;

d.
The other person is entitled to know the fact because of a relationship of trust and confidence between them.

B.
Cases

Laidlaw v. Organ  (Supreme Court of the United States, 1817) - p. 498

Takeaway:  Non-disclosure by itself does not count as fraud; but in light of other circumstances, non-disclosure could amount to fraud.  Being silent is not fraud, but one cannot say anything to falsely impose information on the other party.  Sometimes, silence amounts to bad faith, then there could be liability.

Generally, there is no duty to disclose.  If the information is in the public domain, and the other party would have been able to obtain it by due diligence, then there is no duty to disclose.  Maybe the concern is a rule otherwise will diminish people’s incentive to look hard for information.  If the information is in the private domain, because it may be deliberately acquired by the party, then there is also no duty to disclose.  

Facts:
Laidlaw (seller), was to sell 111 hogsheads of tobacco.  Organ (buyer), was to pay $7,544.69.  The night before the day of the transaction, the war between America and Britain was over and the news was made public in a handbill in the early morning on the day of the transaction (tobacco price was expected to go up once the war was over).  Buyer called the seller about the transaction before the seller had heard the said news.  The seller asked the buyer whether there was “any news which was calculated to enhance the price or value of the tobacco”.  The buyer remained silent and the purchase was made.

Issue:  Whether the sale was invalid because the buyer did not communicate information which he received precisely as the seller might have got it had he been equally diligent or equally fortunate.

Ruling: Lower court found for buyer.  The Supreme Court reversed and remanded to the district court of Louisiana for further finding as to whether the buyer acted in bad faith.

Rationale: the news was in the public domain, the buyer was not bound to communicate it to the seller.  However, each party must take care not to say or do anything tending to impose upon the other party.  And whether any imposition was practiced by the buyer was a question for the jury to decide.  The lower court erred in the jury instruction. 

Hill v. Jones (Court of Appeals of Arizona, 1986) - p. 507

Takeaway: 

Duty to disclose

a.
If there is trust and confidence in relationship between the parties, for example, family members, principle and agent relationship.

b.
If disclosure would amount to correct a previous misstatement or false impression, or a mistake about the basic assumption of the contract.

c.
Through statutes.  U.C.C or common law- good faith; FTC law requires disclosure in some conditions, or State law, lemon law.

Facts:  The buyers entered into an agreement to purchase sellers’ residence for $72,000.  Before the final purchase, the buyers visited the residence a few times and the sellers did not mention the past termite infestation and treatment to the buyers, the realtor or the termite inspector. There was evidence of termite treatment in the residence which was ignored by the buyers as well as by the termite inspector.  After the buyers moved in, they discovered the termite infestation.

Issue:
Must the seller of a residence disclose to the buyer facts pertaining to past termite infestation?

Ruling: Lower court dismissed the buyers’ claim for misrepresentation based on the so called “integration clause” in the parties’ agreement and granted summary judgment for the sellers.  The appellate court reversed and remanded for further finding as to whether the termite infection was a material important fact.

Rationale: 

a.
The contract has an integration clause, which means the court can only look at documents, no evidences should be introduced.  But if there is possibility of fraud, then parol evidence can always be introduced.


b.
The court used a two-parts test: 1) is there a duty to disclose material important fact? - Yes.  2)  Was the termite infection a material important fact?  (a jury question)


c.
Even if the second prong was not satisfied, the sellers were still obligated to disclose the information according to Arizona law.

Wallis v. Smith (Court of Appeals of New Mexico, 2001) - p. 608

Facts:
Wallis and Smith entered into a consensual sexual relationship under the condition that Smith would use birth control pills.  Smith stopped taking the pills and did not inform Wallis.  Smith became pregnant and gave birth to a baby girl.  Wallis sued for money damages alleging fraud on the part of Smith.

Issue: 
Whether sound public policy would permit our courts to require Smith to indemnify Wallis for child support under the circumstances of this case.

Ruling:  lower court dismissed the case for lack of cause of action.  Appellate court affirmed.

Rationale:  1)
it is difficult to harmonize the legislative concern for the child, reflected in the immutable duty of parental support, with Wallis’s effort in this lawsuit to shift the financial burden solely to the mother; 2) the contract analogy in this case fails because children have the same needs regardless of whether their contraception violated a promise between the parents; 3) individuals are entitled a sphere of privacy into which courts should not tread.


Vokes v. Arthur Murray, Inc.  (District Court of Appeal of Florida, 2nd Disctrict, 1968)

Takeaway:  opinion usually does not amount to misrepresentation.  But in certain context, it could be.  Misrepresentation usually only includes representation of current facts.  Exceptions:  1) Trust and confidence in relationship; 2) Trick and sting; 3) If the other party really does not have an opportunity to get correct information about the truth of the opinion.

Facts:  Mrs. Vokes, a widow with no family, entered into a total of 14 contracts with one of Arthur Murray, Inc.’s dancing schools for 2303 hours of dancing lessons.  Mrs. Vokes was to pay the dancing lessons for a total cash outlay of $31,090.45.  While inducing her to enter into these contracts, the dancing school allegedly used methods of “sales puffing” and intruded well into the forbidden area of undue influence, the suggestion of falsehood, the suppression of truth, and the free exercise of rational judgment.

Issue: Was the “sales puffing” used by the dancing school a form of misrepresentation?

Ruling: The lower court dismissed the case for lack of cause of action.  The appellate court reversed and remanded.

Rationale: A misrepresentation, to be actionable, must be one of fact rather than of opinion.  However, it does not apply where there is a fiduciary relationship between the parties, or where there has been some artifice or trick employed by the representor, or where the parties do not in general deal at “arm’s length”, or where the representee does not have equal opportunity to become apprised of the truth or falsity of the fact represented.  Even in contractual situations where a party to a transaction owes no duty to disclose facts or to answer inquiries respecting such facts, the law is if he undertakes to do so, he must disclose the “whole truth”.

Class Notes: 

a.
Whether all the contracts should be treated as one transaction, or they should be treated separately? - probably separately.


b.
Unconscionable in this case: usually, when courts consider unconscionable cases, they are concerned with poverty or welfare of the party.  That is probably why the court in this case used misrepresentation, not unconscionability.  


c.
In this case, the reasonable person standard was not used; in stead, a more subjective standard was used.  In this case, the court was concerned that the person did not have a meaningful opportunity to discover the truth of the opinion. 

C.
Professor’s Summary of Fraud, Misrepresentation & Nondisclosure

¦Misrepresentation:

1.
Fraudulent - can be innocent misrepresentation.

2.
Assertion - words, or conduct, or omissions (non-disclosure)

3.
Material fact - generally, does not include opinions, but under some circumstances,  opinions do count.


¦Fraud: (the misrepresentation has to be willful or intentional)


1 to 3, plus


4. Reliance upon Assertion.


5.  Reliance is justified.


¦Remedy:

1.
Generally, the contract is voidable; under some circumstances, it is void when the misrepresentation really goes to the basic agreement of the contract;

2.
 For voidable, the remedy could be rescission, or engorgement, or severability.

II.
Duress & Contracts of Adhesion (12_11_03)
A.
Doctrine:  


1.
Duress by physical compulsion prevents formation of a contract. - see Restatement (Second) § 174.



 2.
Duress by threats makes a contract voidable. - see Restatement (Second) § 175.  (If a party’s manifestation of assent is induced by an improper threat by the other party that leaves the victim no reasonable alternative, the contract is voidable by the victim).



 3.
For a threat to be wrongful, the key factor must be the fact that the threatened action is an unreasonable alternative to an injurious contractual demand in a bargaining situation.  The wrongfulness is related to the unreasonableness of the alternatives.

B.
Cases:

Rubenstein v. Rubenstein (Supreme Court of New Jersey, 1956) - p. 523

Takeaway:
This court used a subjective standard:  the party’s state of mind is relevant in determining whether there is an interference of free will in contracting.  

Facts:  The husband alleged that while in fear of his safety and under duress practiced by his wife, he conveyed to her wholly-owned corporation all his right, title and interest in a farm of 126.5 acres of the value of $90,000, and a plot of ground and a factory building of the value of $12,000.  The properties were sold to a third party for $23,000.  The wife promised to support the two infant children out of the incomes of these properties; however, if the properties were allowed to be sold at the said price, the interest of the two infant children would be seriously jeopardized.

Issue: Whether the husband’s state of mind should be looked into to determine if he was under duress at the time of transaction.

Ruling: The lower court refused to allow the husband to testify to a state of mind and dismissed the case.  The supreme court of New Jersey reversed and remanded.

Rationale: In the modern view, moral compulsion or psychological pressure may constitute duress if the subject of the pressure is overborne and he is deprived of the exercise of his free will.  In this case, the husband gave a circumstantial account of threats of gangster violence, arsenic poisoning, and a course of action designed to overcome his will.  The lower court’s findings also suggest psychological factors bearing on the subjective standard of free will.  Therefore, the husband’s state of mind should be looked into to determine if he was under duress.

Austin Instrument, Inc. v. Loral Corp. (Court of Appeals of New York, 1971) - p. 527

Takeaway:  economic duress (in business contracts): 1)
There is a threat to breach (wonton, willful); 2)
The other party can not recover by other reasonable alternatives; 3) The contractual remedy won’t cover the contractual loss.

Facts:    Loral Corp. was awarded a $6,000,000 contract by the Navy for the production of radar sets.  The contract contained a schedule of deliveries, a liquidated damages clause applying to late deliveries and a cancellation clause in case of default by Loral.  Loral subcontracted to Austin for the supply of 23 precision gear components needed for the radar sets.  Later, Loral was awarded a second contract by Navy and again solicited bids on the gear components.  Austin bid on all 40 gear components and told Loral that Loral must award all 40 components to Austin on a elevated price, and Loral also must increase the price of the existing subcontract; otherwise, Austin would cease deliveries of the gear components due under the existing subcontract.  Austin did stop delivery after a short while.  Loral tried to contract 10 other manufacturers but none would be able to deliver the parts in time.  Finally, Loral agreed to Austin’s conditions.   After Austin’s last delivery, Loral informed Austin of its intention to seek recovery of the price increases and Austin commenced the law suit.

Issue: whether Loral was under economic duress when it agreed to Austin’s conditions?

Ruling:  the lower court ruled that Loral did not meet the burden of demonstrating that it could not have obtained the gear components from other sources in time to meet its deadline under the first contract.  The court of appeals reversed.

Rationale:  First, Austin’s threat to Loral deprived it of its free will because: 1) Loral’s relationship with the Navy is most significant and it would not jeopardize its chance for future contract; 2) Loral would have to pay liquidated damages in case of late delivery; 3) non-performance by subcontractor would not excuse Loral from non-performing or late-performing.  Second, the 10 manufacturers with whom Loral tried to contract comprised of its entire list of “approved vendors” for precision gears; it would be unreasonable to ask Loral to contract with other vendors that it had no previous contracting experience.  Therefore, Loral also met the burden of demonstrating that there was no reasonable alternative.

Class Notes:

a. According to Holmes, either perform or pay for the damage, why is it wrongful for practicing duress?  -- preexisting contractual duty disallow you to demand differently.  A better explanation: bad faith makes it wrongful.

b. The dissenter thinks there is indication from lower court opinion that Loral had reasonable alternatives to recover, so the upper court should not interfere with lower court’s fact finding.

Machinery Hauling, Inc. v. Steel of West Virginia (Supreme Court of Appeals of West Virginia, 1989) - p. 530

Note: this opinion has a good explanation of duress and economic duress, worth reading.

Facts:   Machinery Hauling contracted with Steel to purchase steel and have it delivered to a third party.  The third party rejected the steel because of its low quality.  Steel told Machinery that if it did not pay for the undelivered steel, Steel would cease doing business with Machinery.  

Issue: Whether Steel’s statement constitute a threat.

Ruling: The lower court held that Steel’s statement did not constitute an unlawful act.  The court of appeals affirmed.  

Rationale: First, Steel’s statement was not coupled with a threat to terminate an existing contract and the plaintiff did not pay over the money; second, future expectancy is not a legal right on which the plaintiff can anchor a claim for economic duress; third, duress is generally not shown because one party to the contract has driven a hard bargain or that market or other conditions now make the contract more difficult to perform by one of the parties, or that financial circumstances may have caused one party to make concessions.

Class Notes: 1.) even if you have a right not to business with others, it could still be duress if there is bad faith involved.  2.)  In this case, it should be kept in mind that there might be contract remedy for the defective steel, and there is still meaningful alternative for Machinery.

III.
Market Price & Contract Price (12_16_03)

American Mechanical Corp. v. Union Machine Co. of Lynn, Inc.  (Appeals Court of Massachusetts, 1985) - p. 897

Takeaway: The expectation remedy is usually the difference between the contract price and the market value at the time of breach.  However, when the losses are reasonably foreseeable or within the contemplation of the parties, the contract damages can be measured as the actual losses.

Facts:  American contracted with Union to sell its real estate and business equipment for $135,000.  Union knew American was in financial difficulty and it was in arrears on mortgage payments to Saugus Bank at the time of contracting, nevertheless, Union repudiated the contract.  Saugus bank took possession of the property and after American could not find another buyer it sold the equipment and real estate for a total of $90,000.  

Issue: whether the actual losses in this case could be used as the amount of contract damage.

Ruling: the lower court ruled that since American could not establish the market value of the property at the time of breach, a nominal damage should be awarded to American.  The appeals court ruled that in this case, the actual loss could be used as the amount of contract damage.

Rationale:  although in real estate, the contract damages are usually measured as the difference between the contract price and the market value at the time of breach; in this case, the actual loss was reasonably foreseeable by Union at the time of breach, it is therefore reasonable to award American the full amount of its actual loss.  American did have a duty to mitigate the losses after Union’s breach; however, in this case, Union failed to establish that American failed to meet the burden of mitigation.

Class Notes: The Saugus Bank does not have a duty to mitigate the loss in respect to Union.  But the bank does have a duty to American not to sell the property at very low price.  Nevertheless, it is likely that foreclosure price is much lower than the market value.

New Era Homes Corp. v. Forester (Court of Appeals of New York, 1949) - p. 901

Facts:  New Era was to repair Foresters’ home and the parties entered into an agreement as to the terms of the payment: $150 on signing of contract, $1,000 upon delivery of materials and starting of work; $1,500 on completion of rough carpentry and rough plumbing; $425 upon job being completed.  The work was commenced and the first two payments were made; however, after New Era finished the “rough work”, Forester breached the contract.  New Era sued for $1,500; Forester argued that the remedy should be the value of the work actually done less the payments made plus lost profits.  

Ruling: in lower court, the jury rewarded New Era $1,500.  The court of appeals ruled that the correct measure should be the contract price less payments made and less the cost of completion.

Rationale: The contract is in no way severable, and the total price of $3,075 is the single consideration for the whole of the work.  The remedy for the plaintiff should be the value of what the plaintiff had lost - that is, the contract price, less payments made and less the cost of completion.

Class Notes: expectation damage (contract price - performance made)  is to put the breachee back to the position as if the contract had not been breached; disgorgement is to put the breachor back to the position as if the contract had not been breached.  Disgorgement is justified because it catches hidden expectation value in some instances; however, disgorgement remedy intends to lead to inefficient outcome.

IV.
Lost Volume & Lost Profits (12_16_03)

Locks v. Wade (Superior Court of New Jersey, Appellate Division, 1955) - p. 916

Takeaway: the test for lost volume -- was the breach the only reason the breachee could have sold the goods to a second buyer (but for test)?  If the answer is yes, then there is no lost volume.

Facts:  Locks was to lease to Wade an automatic phonograph and a juke box for two years and agreed to supply records and replace parts wearing out.  In return, Wade was to pay Locks $20 per week.  Wade breached the contract and Locks never installed the machine.  Locks later found another customer for the machine.  

Issue: whether Locks sustained an actual loss in volume since he leased the instruments to another customer.

Ruling: The lower court awarded Locks $836 - the sum of the profit Locks would have made in two years if the contract had not been breached.  The superior court affirmed.

Rationale: the equipment called for in this case was readily available in the market but the locations were hard to find.  If there had been no breach and the other customer had appeared, Locks could easily have obtained another machine and entered into a second contract.  Therefore, Locks has suffered a loss in volume and should be awarded the expectation remedy.

Class Notes: Locks was able to find a second buyer not because of the breach.  If there is only one juke box, then it would be different.  Or if the juke box is in short supply, and it is hard for the plaintiff to get a second juke box, then it would not be treated as lost volume.  We can also look at this question from the mitigation point of view: is the seller able to mitigate his loss perfectly?  

V.
Losing Contracts (12_16_03)
 A.  
Doctrine
1.
Suppose: Expectation = V; Expected Costs = C; Contract Price = P

Typically, EV > C, and contract price usually is negotiated to be a price in between. Typically, V > P+reliance (r) > P.  Or: Expectation damages > Reliance > Restitution

In certain instances, the expectation damages could be zero, or less than P and less than P+r. Or: expectation damages < P < P+r - that is losing contract.

2.
The remedy: generally restitution is available.  One exception: if the breachee has completely performed already, all that have left is for the breachor to pay some money to the breachee, then the breachor is not forced to restitute. 

B. 
 Cases
L. Albert & Son v. Armstrong Rubber Co.  (United States Court of Appeals, Second Circuit, 1949) - on the blackboard.

Takeaway:  Reliance damage is usually not allowed in losing contract.  But the burden falls on the breachor to demonstrate that it is a losing contract.

Facts:  L. Albert & Son was to sell Armstrong Rubber Co. four refiners, machines designed to recondition old rubber in 1943.  L. Albert & Son delivered two in 1943, two in 1945 after the war was over.  Armstrong rejected all four claiming that the delivery was too late.  L. Albert & Son sued for the price of the four refiners and Armstrong counterclaimed for breach of contract by L. Albert & Son. 


Ruling:  The lower court dismissed both claims but gave judgment to L. Albert for the price without interest of a part of the equipment which Armstrong put in use in 1946.  The Court of Appeals modified the judgment, holding that there was breach of contract by L. Albert due to the late delivery; that L. Albert was entitled to interest of the value of the part put into use by Armstrong; and that Armstrong was entitled to the reliance damage it had spent in preparation for installing the refiners subject to L. Albert’s privilege to deduct from that reliance damage any sum which it could prove would have been lost had the contract not been breached.

Rationale:  the contract could not be severed into two separate ones, each for two.  Since the second two was delivered after the war was over, it was reasonable to say that the delivery was too late, and therefore, Armstrong was entitled to reject the whole contract.  Furthermore, the evidence put forth by L. Albert failed to establish Armstrong’s acceptance of the refiners despite the late delivery of the second two machines.  As to Armstrong’s claim for reliance damage, it was entitled to recovery.  However, since the purpose of remedy is to put the breachee back to the position where he should have been had the contract been performed, the reliance remedy claimed by Armstrong should subject to L. Albert’s privilege to deduct from that amount any sum which it could prove would have been Armstrong’s loss had the refiners been delivered on time.

VI.
Cost of Completion (12_16_03)

A.
Doctrine

1.
The Doctrine of Substantial Performance - To constitute substantial compliance, the contractor must have in good faith intended to comply with the contract, and shall have substantially done so in the sense that the defects are not pervasive, do not constitute a deviation from the general plan contemplated for the work, and are not so essential that the object of the parties in making the contract and its purpose cannot, without difficulty, be accomplished by remedying them.  Such performance permits only such omissions or deviations from the contract as are inadvertent and unintentional, are not due to bad faith, do not impair the structure as a whole, and are remediable without doing material damage to other parts of the building in tearing down and reconstructing.  (O.W. Grun Roofing and Construction Co. v. Cope, CB 784)


2.
The Doctrine of “economic waste” -- Sometimes defects in a completed structure cannot be physically remedied without tearing down and rebuilding, at a cost that would be imprudent and unreasonable. The law does not require damages to be measured by a method requiring such economic waste. If no such waste is involved, the cost of remedying the defect is the amount awarded as compensation for failure to render the promised performance. Restatement, Contracts, Volume 1, §346, comment b.  

B.
Cases

Jacob & Youngs v. Kent (Court of Appeals of New York, 1921) - p. 780

Takeaway
Three rules of performance:

1.
Perfect tender -- if the other party has not performed perfectly, then you are free to breach too.

2.
Unconditional duty to perform -- always have to perform, then later take it to the court.

3.
Substantial Performance - intention of the party and justice rule.  The breaching is incidental to the main performance.

Facts:  Jacob & Young built a country residence for Kent at a cost of upwards of $77,000.  In the contract, it was specified that “all wrought iron pipe must be ‘standard pipe’ of Reading manufacture”.  After completion, Kent learned that some of the pipe used by Jacob & Young was manufactured by other factories but of the exact same quality.  Kent ordered Jacob & Young to do the work anew.  However, obedience to the order meant the demolition at great expense of substantial parts of the completed structure.  Jacob & Young left the work untouched and sued for final payment due.

Ruling:  the lower court found for Jacob & Young.  The Court of Appeals affirmed.

Rationale: the mistake by Jacob & Young was neither fraudulent nor willful.  The defect was insignificant in its relation to the whole project.  The cost of completion is grossly and unfairly out of proportion to the good to be attained.  Therefore, in this case, the measure of damage is the difference in value, not the cost of replacement.  

Groves v. John Wunder Co. et al. ( Supreme Court of Minnesota, 1939) - on the blackboard

Takeaway: there could be two remedies: cost of completion and diminution in value.  The court indicated that cost of completion could be the first remedy to give and might be seeing it as a way to punish the willful breachor.

Facts:  Groves leased a tract of 24 acres, a heavy industrial property to Wunder for a term of seven years for $105,000.  Wunder agreed to remove the sand and gravel and leave the property at a uniform grade at the end of the lease.  However, Wunder only removed the richest and the best of the gravel’ and surrendered the property not at a grade required by the contract at the end of the lease term.  The cost of completion was estimated to be $60,000; while if Wunder left the property as it was, the diminution in value of the property was $12,160.

Issue:  Whether Groves was entitled to the reasonable cost to him of doing the work called for by the contract but left undone by Wunder? 

Ruling:  Lower court granted Groves the diminution in value.  The Supreme Court of Minnesota reversed and ordered a new trial to find out the reasonable cost of completion if the property was to be returned at a condition called for by the contract.

Rationale:  Wunder willfully breached the contract.  The work completed by Wunder did not reach the level of “substantial performance”.  The work called for by the contract was part of the consideration, so Groves has a right to have the work performed as made and how the work would affect the value of the property is no concern of the breachor’s.  Under a construction contract, the thing lost by a breach such as what it is in this case is a physical structure or accomplishment, a promised and paid for alteration in land. That is the “injury” for which the law gives the breechee compensation. Its only appropriate measure is the cost of performance.  

Peevyhouse v. Garland Coal & Mining Company (Supreme Court of Oklahoma, 1962) - p. 936

Takeaway:  This court distinguished the main purpose and incidental effect.

Facts:  Peevyhouse owned a farm containing coal deposits and leased it to Garland for a period of five years for coal mining purposes.  Garland specifically agreed to perform certain restorative and remedial work at the end of the lease period.  Except this remedial work, all covenants and agreements in the contract were fully carried out by both parties.  The cost of completion of the remedial work was estimated to be $29,000, while the diminution in value was $300.  

Issue:  whether the remedy should be cost of completion or diminution in value? 

Ruling:  the lower court left the amount of remedy for jury determination and the jury returned a verdict for $5,000, a value between the cost of completion and the diminution in value.  Supreme Court of Oklahoma reversed and awarded Peevyhouse $300, the diminution in value. 

Rationale:  the contract provision breached in this case was merely incidental to the main purpose in view, and where the economic benefit which would result to lessor by full performance of the work is grossly disproportionate to the cost of performance.  Oklahoma statutes, 23 O.S.1961 §§ 96, 97 (CB page 938) prevent Peevyhouse from recovering a “greater amount in damages for the breach of an obligation” than they would have “gained by the full performance thereof”.  Therefore the proper remedy is the diminution in value.

American Standard, Inc. v. Schectman (Supreme Court of New York, Appellate Division, 1981) - p. 941

Facts:  American Standard conveyed a pig iron manufacturing plant to Schectman for a payment of $275,000 and his promise to remove the equipment, demolish the structure and grade the property as specified.  Schectman failed to perform as agreed.  The cost of performance was estimated to be $90,000 while the diminution in value was only $3,000.

Issue:  Whether the difference in value of plaintiffs’ property with and without the promised performance should be the measure of the damage?  

Ruling:  In lower court, plaintiffs recovered a judgment on a jury verdict of $90,000.  The Supreme Court of New York affirmed.

Rationale:  The general rule of damages for breach of construction contract is that the injured party may recover those damages which are the direct, natural and immediate consequence of the breach and which can reasonably be said to have been in the contemplation of the parties at the time of contracting.  In this case, the agreement to grade the property is part of the consideration of the contract, and that the damages of nonperformance would be the cost of completion can reasonably be said to have been in the contemplation of the parties.  The work left undone is not incidental to the whole contract and the work completed did not reach the level of “substantial performance”.  Therefore, the proper damage measure is the cost of completion.

C.
Professor’s comments on Cost of Completion
1.
The economic waste argument is not a good argument.  Ultimately, it is about allocating the profit.  We ought not to trust the diminution in value because we can not trust the market value in many cases.

2.
Cost of completion will not be rewarded if it creates forfeiture, or it is excessive.

But if the breach is willful or substantial, then the diminution in value should not be rewarded.

VI.
Non-conforming Goods Theory (12_18_03)

A.
What do buyers expect: to get a good service and pay some money for it.

1.
Specific Performance (SP) - see UCC 2-716

Covering (V) - get from someone else - see U.C.C. 2-712 (mitigation) 

In the case of perfect covering: SP= V 

2.
In the case SP is not equal to V, there should be substitute / compensatory remedies: money compensation

Suppose value of good is the value of the good at the date and place of the scheduled performance, then the remedy is: value of good - price + incidental losses (associated with trying to mitigate or dealing with the breach) + consequential losses (reasonable foreseeable at the time of contract time) - savings due to sellers’ breach - see U.C.C. section 2-715

3.
If before the date of the scheduled performance, the party makes a definite statement that he is not going to perform, then there is repudiation.  The other party does not have to do anything.  He can accept the repudiation (acknowledging breaching), then acceptance date is the date of breach.  Some jurisdictions say that breachee has no duty to mitigate even after acknowledging breaching.  However, U.C.C. says, after a reasonable time, if you are reasonably sure that the breaching is happening, you have a duty to mitigate even if you don’t acknowledge the repudiation.  Accepting the repudiation may affect the value of good.

4.
If the cost of mitigation is less than the gain from the mitigation, then it is reasonable for you to mitigate.  

5.
If one party has a reason to suspect the other party is breaching, he can put forth a request for insurance. If the request is denied, can say the other party repudiating, and can sue for insurance.

6.
If the buyer accepts the non-performing goods:

Expectation remedy=Value (performance) - Value (breach) 

Under U.C.C. § 2-714, value of performance is market value (performance)




Value of breach (market value)

7.
If the buyer rejects or there is no performance at all

Expectation remedy = Market value of performance    see U.C.C. § 2-713

8.
If the buyer is able to cover:

Value (performance) = Value (breach)

Expectation remedy = Value (performance) - Value (breach) - KP (contract price) + CP (covering Price)

B.
What do sellers expect: to deliver good/service, get some money

1.
Profit = KP (revenue) - cost 

2.
When buyer rejects:

Expectation remedy = KP (contract price) - market price of the goods that are not sold - see U.C.C. § 2-708. 

3.
When Buyer accepts:


Expectation remedy = KP (contract price) - see U.C.C. § 2-709.

VII.
Parol Evidence (12_18_03)

A. 
Doctrines
1.
Definition: parol evidence is the evidence outside of the contract.  An integration clause in a contract usually is a final expression of some terms of the contract.

2.
Four ways for parol evidence to be introduced depending on the purpose sought by introduction of parol evidence  (given integrated contract -K)  

a.
Enforcing oral contract

1)   If the oral contract contradicts K, then no parol evidence is allowed.


       2)  If there is no contradiction, then:

¦ If the oral agreement is collateral to K and is expected to be included in K, no parol evidence is allowed.

¦ If the oral agreement is collateral to K and is not expected to be included in K, then parol evidence is admissible. 

¦ If the oral agreement is not collateral to K, then parol evidence is admissible but not controlling.

b.
Modifying written contract

1)  If the parol evidence contradicts K, then it is not allowed.

2)  If the parol evidence does not contradict K but K is complete, then the parol evidence is not allowed.

3)  If the parol evidence does not contradict K and K is not complete, then:

¦ If the parol evidence is collateral to K and is expected to be included in K, no parol evidence is allowed.

¦ If the parol evidence is collateral to K and is not expected to be included in K, then parol evidence is admissible. 

¦ If the parol evidence is not collateral to K, then parol evidence is admissible but not controlling.

c.
Challenge K

Parol evidence may be introduced.

d.
Interpretation of K

1) If  K is susceptible to competing interpretation, then


¦ if parol evidence is relevant to K, it is admissible.


¦ if parol evidence is not relevant to K, it is not admissible.

2) If K is not susceptible to competing interpretation, then parol evidence is not allowed. 

B.
Cases

Mitchill v. Lath (Court of Appeals of New York, 1928) - p. 615

Takeaway:  For an oral agreement to be introduced it has to be collateral and not independent (a quick test is whether it has a separate consideration); it has to be consistent with the existing written contract, and it is not naturally expected to be in written contract.
Facts:  Mrs. Mitchill was to buy a farm from the Laths for $8,400.  Before the contract was made, the Laths orally promised to remove an ice house across from the property which Mitchill found objectionable.  After the transaction was completed, Mitchill found the ice house not removed and sued for damages.

Ruling:  The lower courts found for the plaintiff.  The court of appeals reversed.

Rationale:  The written contract is a full and complete agreement, setting forth in detail the obligations of each party.  Were the oral agreement to remove the icehouse made it would seem most natural that an inquirer should find it in the contract itself.  Therefore, the plaintiff does not satisfy the third requirement for a parol evidence to be introduced: it is not naturally expected to be in written contract.

Class Notes:  The majority thinks the contract is detailed; if the parties intended the icehouse agreement, they should have included it in the written contract.  The majority may believe that there is an oral contract. But they are more concerned with Type II error.  The dissent thinks the contract is not necessarily so broad to cover the oral agreement.

Masterson v. Sine (Supreme Court of California, 1968) - p. 619

Takeaway:  This court used a more relaxed standard for the natural requirement.  “We could not say it could be naturally included in the written contract, so we should allow the parol evidence.”

In determining the parties’ intention, a court should look at conduct, language, and all circumstances surrounding the negotiation. - That could be a problem when there is an integration clause or a merger clause.

Facts:  Dallas and Rebecca Masterson conveyed a ranch which they owned as tenants in common to Medora and Lu Sine by a grant deed “Reserving unto the Grantors herein an option to purchase the above described property on or before February 25, 1968” for the “same consideration as being paid heretofore plus their depreciation value of any improvements Grantees may add to the property from and after two and half years from this date.”  Medora is Dallas’ sister and Lu’s wife.  Dallas later went bankruptcy.  His trustee in bankruptcy and Rebecca brought this declaratory relief action to establish their right to enforce the option.

Issue:  Whether the parol evidence that the parties wanted to keep the property in the Masterson family and that the option was therefore not exercisable by the trustee in bankruptcy should be allowed? 

Ruling:  The lower court did not allow the above parol evidence.  The Supreme Court of California reversed the judgment.

Rationale:  The crucial issue in determining whether there has been an integration that excludes parol evidence is whether the parties intended their writing to serve as the exclusive embodiment of their agreement.  Collateral agreements and other circumstances at the time of the writing may be examined to determine the parties’ intention.  In this case, the option clause does not explicitly provide that it contains the complete agreement, and the deed is silent on the question of assignability.  Furthermore, the collateral agreement as to the assignability of the option might naturally be made as a separate agreement.  Therefore, the parol evidence should be introduced to determine whether the parties intend to keep the property in the Masterson family.



















No contract by mirror image rule
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