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Criminal Law 

The Determination of Criminal Guilt

I. Proof Beyond a Reasonable Doubt

A. In Re Winship
1. Court held that the due process clause protects the accused against conviction except upon proof beyond a reasonable doubt of every fact necessary to constitute the crime charged.

2. Reasons for the holding?

a. reduces the risk of convictions resting on factual error

b. commands the respect and confidence of the community in applications of criminal law

c. individuals do not fear improper prosecution

d. value determination that it is far worse to convict an innocent man than to let a guilty man go free – distinguishes criminal standard from civil standard

B. Mullaney v. Wilbur (S.C. 1975) – D was charged with murder.  Trial court instructed jury that if state proved that D killed the victim unlawfully and intentionally, then it was murder.  If D persuaded jury that the killing was in the heat of passion on sudden provocation, then it was manslaughter.  Supreme Court held that instructions violated Winship.

1. Court held that the due process clause required state not only to prove that D was guilty of criminal homicide, but also to persuade the jury regarding the facts relating to D’s degree of criminal culpability.

2. Once a defendant satisfies his burden of production regarding an affirmative defense, the prosecution is constitutionally required to disprove the defense.

C. Patterson v. New York (S.C. 1977) – D was charged with murder.  He believed he was guilty of manslaughter because of extreme emotional disturbance.  N.Y. homicide statute required proof of 3 facts:  (1) human death; (2) that the accused caused it; and (3) that the accused intended the result.  The statute explicitly made extreme emotional disturbance an affirmative defense.  D argued that Mullaney invalidated the statute because the law permitted the prosecutor to shift to him the burden of proving his lesser level of culpability due to extreme emotional disturbance.  Supreme Court upheld the statute.

1. Court rejected reading of Mullaney that construed the due process clause to require the prosecution to prove any fact affecting the defendant’s degree of criminal culpability on the grounds that it was unduly restrictive of legislative authority to allocate burdens of proof.

2. Court reasoned that if it endorsed that broad reading, legislatures would be inclined to repeal defenses, or at least not broaden them.

3. Under the due process clause, the prosecution is required to prove every element in the definition of an offense, but the legislature may, if it chooses to do so, allocate to the defendant the burden of persuasion regarding non-elements, i.e., defenses.

D. Analysis of Winship, Mullaney & Patterson
1. In view of underlying values of the due process clause enunciated in Winship, strong case that, since prosecution is required to prove the elements of an offense, even if the crime is a trivial one that will not result in substantial incarceration or stigma, it should also be required to prove the degree of a person’s guilty.

2. Mullaney and Patterson worried about restricting legislative prerogatives.

3. Practical effect of Patterson is to permit legislatures, at least under the aegis of the due process clause, to avoid most of the restriction of Winship by redrafting their statutes to treat the absence of what previously had been an element of an offense as an affirmative defense.

E. What is Proof Beyond a Reasonable Doubt?

1. “It is that state of the case, which, after the entire comparison and consideration of all the evidence, leaves the minds of jurors in that condition that they cannot say they feel an abiding conviction, to a moral certainty, of the truth of the charge … .”  (C.J. Shaw in Commonwealth v. Webster)

2. Critical language is that the jurors have an “abiding conviction” – a “settled and fixed” conviction – of the defendant’s guilt.

F. The Model Penal Code (§§1.12-13)

1. Prosecutor is not required to disprove an affirmative defense “unless there is evidence supporting such defense.”  It does not specify the strength of the evidence required to satisfy the defendant’s burden of production.

2. General rule regarding the burden of persuasion is that the prosecution must prove every element of an offense beyond a reasonable doubt.

3. The term “element” as used in the MPC includes conduct that “negatives an excuse or justification” for the action.  MPC allocates to the prosecution the duty to disprove defenses, assuming that the defendant has satisfied his burden of production.  This does not apply to defenses that the MPC expressly requires the defendant to prove by a preponderance of the evidence.

II. Plea Bargaining

A. Why do Prosecutors Bargain?

1. avoids risk of defeat at trail – “odds bargaining”

2. efficiency:  dispose of giant caseload; save money and work – “cost bargaining”

3. want to be a nice guy; do the right thing

B. Why do Defense Lawyers Bargain?

1. want to limit the sentence; avoid the risk of defeat – “odds bargaining”

2. want to be a nice guy; maintain good working relationship with prosecutor

3. give up the right to inflict costs on taxpayers in exchange for better sentence

III. Evidence

A. People v. Zackowitz (N.Y. Ct. App. 1930) – D was convicted of first degree murder and sentenced to death.  The issue before the court was whether D’s possession of three pistols and a teargas gun (which were not the murder weapons) should be admissible evidence.  Put another way, can the state by itself make character an issue in a criminal prosecution.

1. Court held that character is never an issue in a criminal prosecution unless brought into issue by the defendant.

2. Other crimes may not be introduced in order to show that the accused had an evil disposition and thus was more likely to have committed the offense charged.

B. Standard for Admitting Evidence in a Criminal Prosecution

1. Only relevant evidence is admissible.  Evidence is considered relevant if it is probative and material.

a. evidence is probative if it tends to establish the proposition for which it is offered – if the proposition is more likely to be true given the evidence than it would be without the evidence

b. evidence is material if the proposition that the evidence tends to prove is one that will affect the outcome of the case under applicable law

2. The rules relating to privilege give individuals the right to withhold certain kinds of testimony, often to protect particular interests of a witness or specially important relationships with others.

3. Evidence is considered prejudicial only when it is likely to affect the result in some improper way.

a. prejudice is involved if the jury is likely to overestimate the probative value of the evidence or if the evidence will arouse undue hostility toward one of the parties

4. The impeachment exception allows prior crimes evidence to be admissible to impeach a defendant’s credibility – not bearing on guilty or innocence, only on his credibility.

C. Character Evidence and Other-Crimes Evidence

1. Generally, however relative or probative it may be, evidence of past convictions is not admissible to prove a certain character or propensity.

2. Evidence of character is not always irrelevant, but in the setting of the jury trial, the danger of prejudice outweighs the probative value.

3. The central point is that other-crime evidence may be admissible if it is offered for some specific purpose other than that of suggesting that the defendant may have committed the crime because he has a bad character.  

4. Signature exception:  evidence of other crimes committed by the defendant is admissible when the other crimes “are so nearly identical in method as to earmark them as the handiwork of the accused – the device used must be so unusual and distinctive as to be like a signature.

a. the test is that the method employed in the commission of both crimes must be so unique that mere proof that an accused committed one of them creates a high probability that he also committed the act charged

5. In order for evidence to be admissible, the facts necessary to make that evidence relevant need not be proved beyond a reasonable doubt.  Proof of those facts by a preponderance of the evidence is sufficient.

IV. The Role of the Jury

A. Right to a Jury Trial

1. Duncan v. Louisiana (S.C. 1968) – D denied a jury trial in a battery offense, a misdemeanor punishable by two years’ imprisonment and a $300 fine.  D was convicted and sentenced to 60 days and a $150 fine.  Court held that there was a right to a jury trial.

a. Court held that the 14th Amendment guarantees a right to a jury trial in all criminal cases which – were they to be tried in federal court – would come within the 6th Amendment guarantee.

b. A right to a jury trial is granted to criminal defendants in order to prevent oppression by the government.  Provisions reflect a fundamental decision about the exercise of official power – reluctance to entrust plenary powers over the life and liberty of the citizen to one judge or to a group of judges.

c. Court acknowledged that there are petty crimes not subject to the 6th and 14th Amendments, but a crime punishable by up to 2 years’ imprisonment is not one of them. 

B. Jury Nullification

1. United States v. Dougherty (D.C. Cir. Ct. App. 1972) – Appellant argued that the judge erroneously refused to instruct the jury of its right to acquit appellants without regard to the law and the evidence, and refused to permit appellants to argue that issue to the jury.  Court disagreed.

a. The prerogative is reserved for the exceptional case, and the judge’s instruction is retained as a generally effective constraint.

b. It is one thing for a juror to know that the law condemns, but he has a factual power of lenity.  To tell him expressly of a nullification prerogative, however, is to inform him, in effect, that it is he who fashions the rule that condemns.

2. Arguments in favor of jury nullification

a. serves as the community’s safeguard against morally unjust or socially undesirable criminal convictions

b. everybody else in the criminal justice system get to “pardon” people, why not the jury

3. Arguments against jury nullification

a. casts aside belief that only our elected representatives may determine what is a crime and what is not, and only them may revise that law if it is found to be unfair

b. confuses jury – swear to uphold the law, yet right to disregard it and follow conscience

4. Current state of the law on jury nullification

a. The federal courts and nearly all state courts follow Dougherty and refuse to permit instructions informing the jury of its right to nullification.  Nor do they allow nullification arguments to the jury.

b. Nearly all courts hold that because the jury’s role is solely to determine the fats relevant to guilty, the jury has no legitimate concern with the consequences of conviction.

C. Special Verdicts

1. United States v. Spock – Court gave jury a list of ten special questions to be answered yes/no.  U.S. Court of Appeals held that although special verdicts are an everyday occurrence in civil cases, they pose a special danger in criminal cases.

a. “Not only must the jury be free from direct control in its verdict, but it must be free from judicial pressure, both contemporaneous and subsequent.”

2. United States v. Coonan – Court held that a trial judge could submit special interrogatories to the jury, over the prosecutor’s objections, where the judge felt that the judicial pressure would help prevent prejudicial spillover effects in a complex case.

3. Most of the recent decisions appear to uphold the use of special verdicts where the appellate court concludes that under all circumstances there is no indication that judicial pressure was brought to bear.

D. Inconsistent Verdicts

1. DeSacia v. State – D’s reckless driving killed two people at the same time in the same circumstances and jury returned a manslaughter conviction for one and not the other.  Court held that the acquittal was final (double jeopardy), but set aside the conviction and ordered a new trial.

a. Court explained that such action was necessary to assure that the conviction was not the product of jury confusion or irrationality.

2. United States v. Powell – Supreme Court made a federal rule which precludes an attack on inconsistent jury verdicts.

a. Given the uncertainty of who benefits from the error, and the fact that the government is precluded from challenging the acquittal, it is hardly satisfactory to allow the defendant to receive a new trial on the conviction as a matter of course.

3. United States v. Maybury – Court held that inconsistency in a bench trial was unacceptable and reversed the conviction.

V. The Role of Defense Counsel

A. Nix v. Whiteside (S.C. 1986) – Client told lawyer he was going to commit perjury in his defense.  Lawyer tried to dissuade client, telling him that it was perjury, it was not necessary, and that he would have to tell the court.  Jury convicted client and client appealed on grounds that he had been deprived of a fair trial by lawyer’s admonition not to commit perjury.  Supreme Court affirmed the conviction.

1. Strikland v. Washington – established the standards of effective representation.  To obtain relief on a claim of a deprivation of effective assistance of counsel under the 6th Amendment, movant must establish both a serious attorney error and prejudice.

a. To show error, it must be established that counsel made errors so serious that counsel was no functioning as “counsel” guaranteed the defendant by the 6th Amendment.

b. To show prejudice, it must be established that the claimed lapses in counsel’s performance rendered the trial unfair so as to undermine the confidence in the outcome.

2. The Nix Court discerned no failure to adhere to reasonable professional standards that would in any sense make out a deprivation of the 6th Amendment right to counsel.

a. When an accused proposes to resort to perjury or to produce false evidence, one consequence is the risk of withdrawal of counsel.

B. Lowery v. Cardwell – During murder bench trial, defendant flatly denied the shooting.  Counsel moved for a recess and asked the judge (in private chambers) to withdraw.  The judge denied because the attorney would not cite a reason.  The attorney did not ask the defendant any questions and did not refer to defendant’s testimony in the closing.  

1. The court ruled that counsel’s actions amounted to an unequivocal announcement that the defendant had committed perjury.

2. Because the announcement had placed counsel in open opposition to his client and disabled the fact finder from ruling on the merits of the case, the court ruled that the defendant had been deprived of a fair trial.

C. United States v. Grayson – Sentencing judge is permitted to impose a higher punishment on the basis of her belief that the defendant testified falsely at trial.

D. United States v. Scott – Counsel asked to be removed and judge told defendant he could proceed with counsel and not testify or drop counsel and represent himself.

1. Court held that judge could not force defendant to choose between his right to counsel and his right to testify, in the absence of proof that his intended testimony would be false.

E. United States v. Long – Defendant decided not to testify after counsel informed judge that he might perjure himself.

1. Court held that such a disclosure was improper unless the defense attorney had a “firm factual basis” for concluding that the testimony would be false – evidentiary hearing.

F. Matter of Goodwin – After denial of motions to withdraw, defense counsel was held in contempt for continued refusal to represent a client who intended to commit perjury.

1. Court held that by following the free narrative approach, the attorney would fulfill his obligation.

G. The Model Penal Code and the Model Rules

1. Both require disclosure by counsel of client perjury.  At a minimum, the attorney’s first duty is to attempt to dissuade the client from the unlawful course of action.

2. What are options instead of presenting perjured testimony?

a. try to talk the client out of lying

b. try to withdraw from the case

c. free-narrative approach

The Determination of Criminal Punishment

I.  
The Goals of Punishment

A. Utilitarianism/Deterrence (formulated by Bentham) – pain inflicted by punishment is justifiable if, but only if, it is expected to result in a reduction in the pain of crime that would otherwise occur.

1. Humans are rational actors – balance the expected benefits of the proposed conduct against its risks, considering such factors as the likelihood of successful commission of the crime, the risk of detection and conviction, and the severity of the likely punishment.

2. The rational actor will avoid criminal activity is the perceived potential pain (punishment) outweighs the expected potential pleasure (criminal rewards).

3. No matter how egregious the wrongdoing, utilitarians do not advocate punishment unless they believ it will provide an overall social benefit.

4. General deterrence – a person is punished in order to convince the general community to forego criminal conduct in the future.

a. the person is used as a means to a desired end, namely, a net reduction in crime

b. person’s punishment teaches us what conduct is impermissible

c. person’s punishment instills fear of punishment in would-be violators of the law

5. Specific deterrence – a person is punished to deter future misconduct by that person.

a. deterrence by incapacitation – imprisonment prevents him from committing crimes 

b. deterrence by intimidation – punishment reminds him that if he returns to a life of crime, he will experience more pain

B. Retribution – punishment is justified when it is deserved.

1. Looks backward and justifies punishment solely on the basis of the voluntary commission of a crime.

2. Based on the view that humans possess free will, and therefore, may justly be blamed when they choose to violate society’s mores.

3. Assaultive retribution – it is morally right to hate criminals.  Because the criminal has harmed society, it is morally right to hurt him back.

4. Protective retribution – punishment is a means of securing a moral balance in the society.

a. society is made of rule, and as long as everyone follows the rules, an equilibrium exists – everyone is similarly benefited and burdened

b. if a person fails to exercise self-restraint, he destroys the balance and becomes a free-rider – he benefits from the system of rule without accepting the same burdens

c. by punishing the wrongdoer, society demonstrates its respect for him – society treats him as a responsible moral agent

d. punishment permits the offender to pay his debt to society and to return to it free of moral guilt and stigma

5. Victim vindication – by committing an offense, a criminal implicitly sends a message to the victim and society that his rights and desires are more valuable than those of the victim.  Punishment corrects this false claim – it reaffirms the victim’s worth as a human being in the face of the criminal’s challenge.

C. Rehabilitation – prefer to use the correctional system to reform the wrongdoer rather than to secure compliance through the fear of punishment

1. Rehabilitative model preserves the concept of redemption evident in Judeo-Christian values.

D. Mixed Theories of Punishment

1. Hybrid system – unwilling to punish an innocent person, even if it could be justified on utilitarian grounds.

2. “Negative retributivism” – principle that guilt is a necessary condition of punishment.

3. In determining how much pain should be inflicted, advocates of hybrid system would punish a wrongdoer to the extent justifiable under utilitarian, rather than retributive principles.

II. Sentencing

A. Players in the Traditional Sentencing System

1. Legislature – sets the range of sentences legally authorized after conviction for a particular charge.

2. Prosecutor – authority to determine the specific offenses charged, thus selecting the range of sentences available.  Also has ability to recommend sentences.

3. Judge – power to select a sentence from a wide range made available by the legislature.

4. Parole or Correctional Authority – power to modify judicial sentences to a considerable degree, especially when the judge has sentenced a range.

B. Determinate Sentence Alternative

1. Many jurisdictions have replaced discretionary systems with some form of determinate sentencing in which possibilities of release on parole are reduced or eliminated, and the range of sentences authorized after conviction is greatly narrowed, either by statutory categories or by guidelines promulgated by an administrative agency.

C. Federal Sentencing Guidelines

1. Under the Guidelines, judges may consider:

a. nature and circumstances of the offense and history and characteristics of the defendant

b. the need for the sentence to be imposed

i. to reflect the seriousness of the offense, to promote respect for the law, and to provide just punishment for the offense

ii. to afford adequate deterrence to criminal conduct

iii. to protect the public from further crimes of the defendant

iv. to provide the defendant with needed education or vocational training, medical care, or other correctional treatment in the most effective manner

2. Court can impose sentences within the range unless it finds that there exists an aggravating or mitigating circumstance of a kind, or to a degree, not adequately taken into consideration by the Commission in formulating the guidelines that should result in a sentence different than the one promulgated.

D. Standard of Proof in Sentencing Hearing

1. Proof is by a preponderance of the evidence, and hearsay, prior bad acts and character witnesses are all admissible.

E. United States v. Johnson (U.S. App. Ct. 1992) – D was a participant in paycheck inflation scheme in Bronx V.A. Hospital.  D also received kickbacks from other participants in the scheme.  Issue before the court was whether family circumstances justify a downward departure in a defendant’s offense level/sentence.

1. Ordinary family circumstances do not justify a departure from the sentencing guidelines, but extraordinary family circumstances may justify a departure.

2. The downward departure is not because family circumstances decrease culpability, but that the court is reluctant to wreak havoc on dependents who rely solely on the defendant for their upbringing.

F. Three General Purposes Governing the Definition of Offenses

1. Culpability – to safeguard conduct that is without fault from condemnation as criminal.

2. Legality – to give fair warning of the nature of the conduct declared to constitute an offense.

3. Proportionality – to differentiate on reasonable grounds between serious and minor offenses.

The Required Act – Actus Reus

I.  
Voluntariness

A. Voluntary v. Involuntary Acts Generally

1. Criminal law distinguishes between “genuine human actions, which are susceptible of praise and blame, and mere events brought abut by physical causes which happen to involve a human body.

2. A voluntary act involves the use of the human mind; an involuntary act involves the use of the human brain, without the aid of the mind.

3. With a voluntary act, a human being – a person – and not simply an organ of a human being causes the bodily action.

B. Voluntariness at the Edges

1. Habit – MPC expressly declares that a habitual action done without thought is to be treated as a voluntary action.

2. Possession – MPC provides that possession is an action only if the person is aware she has the thing she is charged with possessing (some courts hold it is sufficient if the defendant should have known).

3. Hypnotism – MPC takes position that the acts of a hypnotized subject are not voluntary.

4. Sleepwalking – case of woman who dreamt of spiders and the Korean War and killed her daughter.  She was acquitted by a jury.

5. People v. Decina – case of person who knows he is prone to epileptic seizures, operates a car on a public highway, has a seizure and kills four people.  Court holds him criminally liable.

a. Even though the immediate action causing the harm was involuntary, the defendant knew he was likely to have the seizure and disregarded the consequences.

b. To have a sudden sleeping spell, an unexpected heart or other disabling attack, without any prior knowledge or warning thereof, is an altogether different situation.  

6. Multiple personality disorder – generally courts find this does not transform a voluntary act into an involuntary act.

C. Martin v. State (Ala. Ct. App. 1944) – D was convicted of being drunk on a public highway.  He was arrested at his house by police officers and forcibly taken to the public highway where the alleged violation took place.  The court held that the statute presupposes a voluntary action.

1. To be guilty of the offense, D had to:  (1) appear in public, and (2) act there in a boisterous or indecent manner; (3) while intoxicated.

2. The conduct stated in (1) and (2) had to include a voluntary act.

3. It did not matter how D became intoxicated, only that while he was in that condition he voluntarily appeared in public and acted boisterously.

4. The court was right to focus on how D ended up on the highway, rather than on how he previously became intoxicated.

D. People v. Newton (Cal. Ct. App. 1970) – D was convicted of voluntary manslaughter.  He appealed the conviction on the grounds that the jury was not properly instructed on the issue of unconsciousness as a valid defense.  D was shot in a struggle with a police officer.  It is unclear whether D was shot before or after the police officer.  D contends that it was before and that he lost consciousness or was semi-conscious until he arrived at the hospital for treatment.

1. The court ruled that where not self-induced, as by voluntary intoxication or the equivalent, unconsciousness is a complete defense to a charge of criminal homicide.

2. Unconsciousness is not just the usual physical dimensions, but includes a situation where the subject physically acts in fact, but is not, at the time, conscious of the acting. 

E. The Model Penal Code (§2.01)

1. Provides that no person may be convicted of a crime in the absence of conduct that “includes a voluntary act of omission to perform an act of which he is physically capable.

2. Allocates to the prosecution the responsibility to persuade the factfinder beyond a reasonable doubt of the existence of a voluntary act.

3. MPC defines “act” as a “bodily movement whether voluntary or involuntary.”

II. Omissions

A. Rule of Establishing a Legal Duty – People v. Beardsley
1. “The law recognizes that under some circumstances the omission of a duty by one individual to another, where such omission results in the death of the one to whom the duty is owing, will make the other chargeable with manslaughter. … This rule of law is based upon the proposition that the duty neglected must be a legal duty, an not a mere moral obligation.  It must be a duty imposed by law or by contract, and the omission to perform the duty must be the immediate and direct cause of death.”

B. Exceptions to the No-Liability Rule

1. Statutory Duty – a duty to act may be statutorily imposed.

2. Status Relationship – even in the absence of a statute, a person may have a common law duty to act because she stands in a special status relationship to another.

a. Such a relationship is usually founded on the dependence of one party on the other, or on their interdependence, i.e., parents to their minor children; married couples to one another.

b. Jones v. United States (D.C. Ct. App. 1962) – D found guilty of involuntary manslaughter for the death of a 10 month old boy.  Baby was placed with D.  Conflicting evidence whether mother was also staying with D and whether D was being paid to care for the baby.  D appealed on the issue of the failure of the trial court to charge that the jury must find beyond a reasonable doubt, as an element of the crime, that D was under a legal duty to supply food and necessities to the baby.  The court held that a finding of legal duty is the critical element of the crime charged and failure to instruct the jury concerning it was plain error.

c. Pope v. State (Md. Ct. App. 1979) – D found guilty of child abuse and misprison of felony under common law.  D took in mother and child for the weekend when they had nowhere else to go.  Mother severely beat the child and the child died as a result of the injuries.  D did not seek immediate medical attention nor did she step in to prevent the mother from beating the child.  Court reversed conviction because the mother was always present, thus D was not responsible for the supervision of the child.

3. Contractual Obligation – a duty to act may be created by implied or express contract.

a. Commonwealth v. Pestinikas – D permitted a 92 year-old person to die of starvation after agreeing to feed him, and knowing there was no other way for him to obtain food.  D was convicted of third degree murder.

4. Omissions Following an Act – in some circumstances an act, followed by an omission, will result in criminal responsibility for the omission, even when there is no liability for the act.

a. Creation of a risk – a person who wrongfully, or perhaps even innocently, harms another or another’s property, or who places a person or her property in risk of harm, has a common law duty to aid the injured or endangered party.

i. Jones v. State – D raped a 12 year-old who “distracted by pain and grief,” fell or jumped into a creek and drowned.  D intentionally abstained from trying to rescue her, even though he could have done it without risk to himself.  Court affirmed a conviction of second degree murder – “can it be doubted that one who by his own overpowering criminal act has put another in danger of drowning has the duty to preserve her life”

b. Voluntary Assistance – one who voluntary commences assistance to another in jeopardy has a duty to continue to provide aid, at least if a subsequent omission would put the victim in a worse position than if the actor had not initiated help.

ii. People v. Oliver – D permitted V, who was extremely intoxicated to come to her home, and then allowed V to use her bathroom, where V injected himself with narcotics.  When V collapsed, D did not summon aid.  Court held that D was guilty of manslaughter because she took V from a public place where other might have taken care to prevent him from injuring himself, to a private place – her home – where she along could provide such care.

C. The Model Penal Code (§2.01)

1. A person is not guilty of any offense unless his conduct “includes a voluntary act or omission to perform an act of which he is physically capable.

2. Liability based on an omission is permitted in two circumstances:

a. if the law defining the offense provides for it

b. if the duty to act is otherwise imposed by law

D. Medical Omissions

1. Barber v. Superior Court (Cal. Ct. App. 1983) – Ds treated patient after he had a heart attack following surgery.  Patient was in a vegetative state.  After consulting family, doctors ordered removal of ventilator, and then removal of intravenous feeding tubes.  The patient died.  Ds were charged with murder.

a. Court held that the cessation of “heroic” life support measures and the administration of intravenous nourishment and fluids are not affirmative acts but rather withdrawals or omissions of further treatment.

b. With regard to the legal duty, the court found that although there may be a duty to provide life-sustaining machinery in the immediate aftermath of the heart attack, there is no duty to continue its use once it has become futile in the opinion of the qualified medical personnel.

c. Determination should be based on whether the proposed treatment is proportionate or disproportionate in terms of the benefit to be gained versus the burdens caused.

d. Court held that D’s omission to continue treatment under the circumstances, though intentional and with knowledge that the patient would die, was not an unlawful failure to perform a legal duty.

2. Airedale NHS Trust v. Bland (1993) – distinction between failing to improve the human condition and worsening the human condition.

The Required Mental State – Mens Rea

I. Mens Rea Concepts

A. Broad Meaning:  The “Culpability” Meaning of Mens Rea:  suggests general notion of moral blameworthiness, i.e., that the defendant committed the actus reus of an offense with a morally blameworthy state of mind.

1. Not dependent on proof that an actor caused the proscribed harm with any specific mental state.  Sufficient that the defendant committed the proscribed acts in a manner that demonstrated his bad character, malevolence, or immorality.

2. Regina v. Cunningham (1957) – D entered the cellar of a building, where he tore the gas meter from the gas pipes and stole the coins deposited in the meter.  As a consequence, gas escaped from the pipes, seeped through the cellar wall, and nearly asphyxiated V.  Although D had not intended to endanger anyone’s life by his actions, he was charged with an offense that required “malice.”  The primary issue was whether D had the requisite mens rea.  

a. The trial judge instructed the jury that the statutory term “maliciously” meant only that the prosecution was required to show that the defendant acted “wickedly.”

b. The court invited the jury to convict D if it found that he caused the social harm with a morally culpable state of mind.

c. The appellate court allowed D’s appeal on the ground that the trial judge’s mens rea instruction was erroneous.

3. Regina v. Faulkner (1877) – D, a sailor onboard a ship, went to steal some rum and lit a match to see better.  Some rum caught fire and the whole ship was destroyed.  D was convicted of violating the Malicious Damage Act by maliciously setting fire to the ship.  The judge instructed the jury that although D had no actual intention of burning the vessel, still, if they found he was engaged in stealing the rum, and that the fire took place in the manner stated, they ought to find him guilty.

a. The court held that the instructions were erroneous – must in fact be intentional, although the intention and will may be held to exist in, or be proved by, the fact that the accused knew that the injury would be the probable result of his unlawful act, and yet did the act reckless of such consequences.

B. Narrow Meaning:  The “Elemental” Meaning of Mens Rea:  the particular mental state provided for in the definition of an offense.

C. Common Mens Rea Terms

1. Intentionally

a. At common law, a person “intentionally” causes the social harm of an offense if:  

i. it is his desire to cause the social harm; or 

ii. he acts with knowledge that the social harm is virtually certain to occur as a result of his conduct (“known certainties”)

b. Known certainties requires a subjective awareness 

2. Doctrine of Transferred Intent – if one intends injury to the person or property of another under circumstances in which such a mental elements constitutes mens rea, and in the effort to accomplish this end he inflicts harm upon a person or property other than the one intended, he is guilty … as if his aim had been more accurate.

a. Purpose is to ensure that prosecution and punishment accord with culpability.

b. When does the doctrine not apply?

i. in cases of misidentification rather than mis-aim (don’t need it anyway)

ii. in cases where D causes the harm intended, but also unintentionally causes the same type of harm to a bystander

iii. in cases where the crime, by definition precludes it

iv. does not transfer the intent to cause one type of social harm to another

3. Knowingly or With Knowledge

a. A person has knowledge of a material fact if he is aware of the fact or he correctly believes that it exists.

b. Many jurisdictions also permit a finding of knowledge if the person is aware of a high probability of the existence of the fact in question, and he deliberately fails to investigate in order to avoid confirmation of the fact (“willful blindness”).

c. United States v. Jewell (U.S. Ct. App. 1976) – D was convicted of knowingly transporting marijuana in his car from Mexico to the United States.  The issue was whether he actually knew there was marijuana in the car.

i. Court held that the government could complete its burden of proof by proving, beyond a reasonable doubt, that if the defendant was not actually aware that there was marijuana in the vehicle he was driving when he entered the United States, his ignorance in that regard was solely and entirely a result of his having made a conscious purpose to disregard the nature of that which was in the vehicle, with a conscious purpose to avoid learning the truth.

ii. The required state of mind differs from positive knowledge only so far as necessary to encompass a calculated effort to avoid the sanctions of the statute while violating its substance.

d. Ostrich instructions:  designed for cases in which there is evidence that the defendant, knowingly or strongly suspecting that he is involved in shady dealings, takes steps to make sure that he does not acquire full or exact knowledge of the nature and extent of those dealings.

e. United States v. Civelli – A defendant’s knowledge of a fact may be inferred from his willful blindness to the existence of the fact.  It is entirely up to the jury as to whether they find any deliberate closing of the eyes and the inferences to be drawn from such evidence.

4. Recklessness

a. According to tort law definition, a person acts recklessly if he takes a very substantial and unjustifiable risk.

i. Today, most jurisdictions reject this definition.

b. Instead, a finding of recklessness requires proof that the actor disregarded a substantial and unjustifiable risk of which he was aware.

c. The distinction between criminal negligence and recklessness is not drawn on the basis of the extent of the actor’s deviation from the standard of reasonable care, but rather is founded on the actor’s state of mind.

d. Recklessness implicates a subjective fault – the actor was aware of the substantial and unjustifiable risk he was taking, and yet he consciously disregarded it and proceeded with his dangerous conduct.

5. Negligence

a. A person’s conduct is negligent if it constitutes a deviation from the standard of care that a reasonable person would have observed in the actor’s situation.

b. Negligence constitutes objective fault – an actor is not blamed for a wrongful state of mind, but instead is punished for his failure to live up to the standards of the fictional “reasonable person.”

c. Santillanes v. New Mexico (N.M. S.C. 1993) – Court presented with issue of interpreting the mens rea element of negligence in the child abuse statute.  Holds that the trial court’s use of the standard of ordinary civil negligence is incorrect.  There must be a showing of criminal negligence.  It is well settled that we presume criminal intent as an essential element of the crime unless it is clear form the statute that the legislature intended to omit the mens rea element.

d. Criminal negligence is conduct that represents a gross deviation from the standard of reasonable care, i.e., a person is criminally negligent if he takes a substantial and unjustifiable risk of causing the social harm that constitutes the offense charged.

D. Specific Intent and General Intent

1. Historically, general intent referred to any offense for which the only mens rea required was a blameworthy state of mind; specific intent was meant to emphasize that the definition of the offense expressly required proof of a particular mental state.

2. Today, most criminal statutes expressly include a mens rea term, or a particular state of mind is judicially implied.

3. Generally speaking, a specific intent offense is one in which the definition of the crime:

a. includes an intent to do some future act, or achieve some further consequence beyond the conduct or result that constitutes the actus reus of the offense
b. provides that the actor must be aware of a statutory attendant circumstance

4. An offense that does not contain either of these features is termed general intent.

E. The Model Penal Code (§2.02)

1. Under MPC, a person may not be convicted solely on the ground that he acted with a morally blameworthy state of mind.

2. MPC disregards the distinction between general intent and specific intent.

3. The phrase “material element of the offense” includes elements relating to the existence of a justification or excuse for the actor’s conduct.  Since one of the four culpability terms applies to every material element of the crime, mens rea is also relevant in determining whether a person is entitled to be acquitted on the grounds of an affirmative defense.

4. MPC replaced common law mens rea terms with purposely, knowingly, recklessly and negligently.

a. Purposely 

i. In the context of a result or conduct, a person acts purposely if it is his conscious object to engage in conduct of that nature or to cause such a result.

ii. With respect to attendant circumstances, a person acts purposely if he is aware of the existence of such circumstances or he believes or hopes that they exist.

b. Knowingly

i. A result is knowingly cause if the actor is aware that it is practically certain that his conduct will cause such a result.

ii. With respect to attendant circumstances and conduct elements, one acts knowingly if he is aware that his conduct is of that nature or that such attendant circumstances exist.

c. Recklessly 

i. A person acts recklessly if he consciously disregards a substantial and unjustified risk that the material element exists or will result from his conduct.

ii. A risk is substantial and unjustifiable if considering the nature and purpose of the actor’s conduct and the circumstances known to him, its disregard involves a gross deviation from the standard of conduct that a law-abiding person would observe in the actor’s situation.

d. Negligently

i. A person’s conduct is negligent if the actor should be aware of a substantial and unjustifiable risk that the material element exists or will result from his conduct.

5. Principles of Statutory Interpretation

a. If a statute defining an offense prescribes the kind of culpability that is sufficient for the commission of the offense without distinguishing among the material elements thereof, a court will interpret such mens rea provision as applying to every material element of the offense, unless contrary purpose plainly appears.

II. Mistake of Fact

A. Moral-Wrong Doctrine – one can make a reasonable mistake and yet manifest a bad character or otherwise demonstrate worthiness of punishment

1. Regina v. Prince (1875) – D was convicted of taking a girl under 16 out of the care of her father.  The girl told D that she was 18 and he honestly believed her.  The court found that D was rightfully convicted. 

a. J. Bramwell’s holding:

i. Whether the actor’s mistake of fact was reasonable or unreasonable.

ii. Look at the factual panorama from the actor’s perspective – what did he think he was doing?

iii. Evaluate the morality of the actor’s conduct based on the facts as the actor believed them to be.

b. In light of J. Branwell’s belief that D’s conduct was self-evidently wrong, he imputed to D knowledge that he was acting immorally.

2. White v. State – D abandoned his wife.  When he left her she was pregnant, although he had no reason to know it.  The court held that D was guilty of the offense of “abandoning one’s pregnant wife.”  According to the court, D must make sure of his ground when he commits the simple wrong of leaving her at all.

B. Legal-Wrong Doctrine – D is guilty of criminal offense X, despite a reasonable mistake of fact, if he would be guilty of a different, albeit lesser, crime Y, if the situation were as he supposed.

1. J. Brett applied the doctrine in the dissent of Regina v. Prince – D’s conduct, as he supposed it to be, did not constitute any other offense, so he voted to overturn the conviction.

2. A criticism of the legal-wrong doctrine is that it authorizes punishment based on the harm that an actor caused – i.e., the actus reus of the greater offense – while it ignores the fact that the actor’s mens rea was at the level of the lesser crime.

a. People v. Olsen – D convicted of lewd or lascivious conduct with a child under the age of 14 years-old.  V told D she was over 16 years-old.  Evidence that V consented to sexual intercourse and that she had had prior sexual intercourse with D.

i. Court argues that legislature did not intend for a mistake of age defense to be available.

ii. Dissent agrees; however, dissent finds that to find criminal conduct and sentence a person to prison notwithstanding his eligibility for probation, when without the mistake no criminal conduct would exist, sounds like cruel and unusual punishment.

C. The Model Penal Code (§2.04)

1. Provides that a mistake is a defense if it negates the mental state required to establish any element of the offense.  It is irrelevant whether the offense would be identified as general intent or specific intent at common law.

2. MPC provides one exception:  the defense of mistake-of-fact is not available if the actor would be guilty of another offense, had the circumstances been as he supposed.

a. Unlike common law doctrine of legal-wrong, which maintains that the defendant is guilty of the higher offense, MPC only permits punishment at the level of the lesser offense.

III. Strict Liability

A. Morisette v. United States (S.C. 1952) – D was junk dealer who took old bomb casings, flattened them out and sold them.  He was convicted of the crime of “knowingly converting” government property.  His defense was that he honestly believed that they had been abandoned by the Air Force and that he was therefore violating no one’s rights by taking them.  Supreme Court reversed his conviction.

1. Congress’ silence must be construed in light of an unbroken course of judicial decisions imputing intent.  States have always imputed an intent in larceny-type offenses when none is explicit.

B. United States v. Balint (S.C. 1922) – D was indicted for violating the Narcotics Act of 1914.  D demurred on the ground that the indictment failed to charge that he knew he was selling prohibited drugs.  The Supreme  Court held that proof of such knowledge was not required by the statute.

1. Congress weighed the possible injustice of subjecting an innocent seller to a penalty against the evil of exposing innocent purchasers to danger from the drug and concluded that the latter was the result preferably to be avoided.

C. United States v. Dotterweich (S.C. 1943) – “Balancing relative hardships, Congress has preferred to place it upon those who have at least the opportunity of informing themselves of the existence of conditions imposed for the protection of consumers before sharing illicit commerce, rather than throw the hazard on the innocent public who are wholly helpless.”

D. United States v. Staples (S.C. 1994) – D was charged with violating the National Firearms Act for possessing an unregistered automatic weapon.  The rifle originally had a metal piece that precluded automatic firing, but it had been filed down.  D testified that the rifle never automatically fired in his possession and he didn’t know it was capable of doing so.  He sought a jury instruction that the government had to prove that he knew the gun would fire fully automatically.  It was refused and D was convicted.  The Supreme Court overturned the conviction.

1. Government ignores the particular care we (S.C.) have taken to avoid construing a statue to dispense with the mens rea where doing so would criminalize a broad range of apparently innocent conduct.

2. Punishing a violation as a felony is incompatible with the theory of the public welfare offense.

E. Factors that May Overcome the Presumption Against Strict Liability

1. that the statutory crime is not derived from the common law

2. that there is an evident legislative policy that would be undermined by a mens rea requirement

3. that the standard imposed by the statute is reasonable and adherence thereto properly expected of a person

4. that the penalty is small

5. that the conviction does not gravely besmirch

F. Malum In Se versus Malum Prohibitum
1. malum in se – conduct inherently wrong.

2. malum prohibitum – conduct that is wrong because it is prohibited.  Have come to be known as “public welfare offenses.”

3. Court usually hold that criminal liability may be permitted without regard to fault in the case of public welfare offenses.  Why?

a. public welfare offenses are not derived from the common law

b. a single violation of such an offense can simultaneously injure a great number of people

c. the standard imposed by the law is reasonable

d. the penalty for violation is relatively minor

e. conviction rarely damages the reputation of the violator

IV. Mistake of Law

A. General Rule – ignorance of the law excuses no one.

1. Rationale of the Rule

a. certainty of the law

b. avoiding subjectivity in the law

c. fraud

d. sacrificing the individual for the public good

B. Exceptions to the General Rule

1. Reasonable Reliance Doctrine – Personal Interpretation of the Law

a. A person is not excused for committing a crime if she relies on her own erroneous reading of the law, even if a reasonable person – even a reasonable law-trained person – would have misunderstood the law.

2. People v. Marrero (N.Y. Ct. App. 1987) – D was arrested for unlicensed possession of a firearm.  The statute had an exception for “peace officers.”  D was a federal corrections officer and claimed he fell within the peace officer exception.  His pretrial motion was dismissed and he was convicted by a jury.  Affirmed.

a. Court interprets N.Y.’s law to comport with MPC – holding that the statute must in fact authorize the conduct, and afterward is determined to be invalid or erroneous.  To hold otherwise would encourage people to construe criminal statutes however they fell and lead to bad-faith defenses.

b. Dissent argued that people should not be punished if they are not blameworthy.

3. Reasonable Reliance Doctrine – Official Interpretation of the Law

a. A person is excused for committing a criminal offense if, at the time of the offense, she reasonably relied on an official statement of the law, later determined to be erroneous, obtained from a person or public body with responsibility for the interpretation, administration, or enforcement of the law defining the offense.

b. For a statement of the law to be “official,” it must be contained in:

i. a statute later declared invalid

ii. a judicial decision, later determined to be erroneous, of the highest court in the jurisdiction

iii. an official, but erroneous, interpretation of the law secured from a public officer in charge of its interpretation, administration, or enforcement

4. Advice of Private Counsel

a. Reliance on erroneous advice provided by a private attorney is not a defense to a crime.

b. Hopkins v. State – D convicted of violating a statute making it unlawful to erect or maintain any sign intended to aid in the solicitation or performance of marriages.  On appeal D argued that trial judge erred in excluding testimony offered to show that the State’s Attorney advised him before he erected the signs that they would not violate the law.  Court affirmed the conviction.

i. The advice of counsel, even though followed in good faith, is not an excuse to a person for violating the law and cannot be relied upon as a defense in criminal action.

ii. If the accused could be exempted from punishment for crime by reason of the advice of counsel, such advice would become paramount to the law.

5. Fair Notice:  The Lambert Principle

a. Lambert v. California (S.C. 1957) – D was convicted of a statute requiring convicted persons to register in the state of California.  D was fined $250 and placed on probation for three years.  D did not know that she was to register.  Supreme Court overturned the conviction.

i. “Actual knowledge of the duty to register or proof of the probability of such knowledge” was a constitutional prerequisite to conviction for violation of the registration statute.

ii. The Court distinguished between conduct which is wholly passive and the commission of acts, or the failure to act under circumstances.

iii. Suggest that three aspects of the ordinance concerned the Court:  (1) it punished an omission; (2) the duty to act was imposed on the basis of status, rather than on the basis of activity; and (3) the offense was malum prohibitum.

b. Lambert might require that all three factors be present to entitle a law violator to a constitutional defense.

6. Ignorance or Mistake that Negates Mens Rea – Specific Intent Offenses

a. Cheek v. United States (S.C. 1991) – D, an anti-tax activist, failed to file a federal income tax return for six years, although he received wages each year as an airline pilot.  D was charged with six counts of “willfully” failing to file federal income tax returns.  D testified that he attended seminars sponsored by an anti-tax organization, and that an attorney from that group indicated that wages were not income.  Therefore, D testified he believed he was not required to report his wages.  As a consequence, D requested the judge instruct the jury that D was not guilty of the offense if he believed, even unreasonably, that he was not legally required to report his wages.  The trial judge did not so instruct the jury, and the Supreme Court held that as error.

i. If the jury believed D’s testimony, his mistake regarding the meaning of the term income under the IRS disproved that he “intentionally violated a known legal duty.”

7. Ignorance or Mistake that Negates Mens Rea – General Intent Offenses

a. Regina v. Smith (1974) – D was convicted of destroying the property of another.  He claimed that he thought the property belonged to him.  The prosecution argued that the mental element of the offense related only to the property damage or to destroying the property.  The conviction was reversed. 

i. It is not possible to exclude the words “belonging to another” which describe the property. 

ii. Thus, a person who damages property he honestly, but mistakenly thinks is his own, has committee no offense.

8. Strict Liability Offenses

a. A different law mistake, whether reasonable or unreasonable, is not a defense to a strict liability offense.

C. The Model Penal Code (§2.04)

1. Like the common law, MPC does not generally recognize a mistake of law defense.

2. There are exceptions to the general rule.

a. Reasonable Reliance Doctrine – a person’s belief that her conduct is lawful constitutes a defense if:

i. she relies on an official, but erroneous statement of law

ii. the statement of the law is found in a statute, judicial decision, administrative order or grant of permission, or an official interpretation by a public official or body responsible for the interpretation, administration, or enforcement of the law

iii. the reliance is otherwise reasonable

b. Fair Notice – a defendant is not guilty of an offense if she does not believe that her conduct is illegal, and the statute defining the offense:

i. is not known to her

ii. was not published or otherwise reasonably made available to her before she violated the law

c. Ignorance or Mistake that Negates Mens Rea – MPC requires proof of some culpable state of mind regarding every material element of an offense.

Rape

I. Mistake of Fact

A. Regina v. Morgan (1976) – Ds, three men, were convicted of forcibly raping V, X’s wife.  According to Ds, X invited them to have intercourse with V, falsely telling them that if she struggled they should not worry because she was “kinky” and that was the way she was turned on.  At trial, the jury was instructed that Ds should only be acquitted if their mistake regarding V’s consent was reasonable.  On appeal, D’s argued that this instruction was faulty, and that the jury should have been informed that even an unreasonable mistake of fact would exculpate them.  Court held that Ds simply had to honestly believe that she consented, even if the belief was unreasonable.

1. The mistake prevents the man from having the mens rea required to prove that offense.

2. Since honest belief clearly negatives intent, the reasonableness or otherwise of that belief can only be evidence for or against the view that the belief and therefore the intent was actually held.

3. Once it is established that the definition of a crime requires proof of “intention,” then this mens rea term modifies each of the actus reus elements, including the attendant circumstance that the intercourse was nonconsensual.

B. Generally, rape is a general-intent offense – although a specific intent to have nonconsensual intercourse is not an essential element of the crime, a defendant is guilty of rape if he possessed a morally blameworthy state of mind regarding the female’s lack of consent.

1. General rule is that a person is not guilty of rape if he entertained a genuine and reasonable belief that the female voluntarily consented to intercourse with him.

2. Minority view in the United States is that even a defendant’s reasonable mistake of fact regarding a female’s lack of consent is not a defense.

a. Commonwealth v. Ascolillo – trial judge refused to instruct on a defense of reasonable mistake, and the Supreme Judicial Court affirmed the conviction, holding that an honest and reasonable mistake as to consent was not a defense to rape in Massachusetts.

b. Commonwealth v. Simcock – trial judge not only refused request for instructions on reasonable mistake, but also gave the jury an instruction to the effect that “a belief that the victim consented would not be a defense, even if reasonable.”

3. A defendant is not entitled to a mistake of fact instruction absent substantial evidence of equivocal conduct on the victim’s part, such as would cause a reasonable person to believe that consent existed.

a. People v. Williams – court held that no instructions on reasonable mistake of fact should be given when the victim was either unequivocally resisting (by her own account) or unequivocally consenting (by the defendant’s account).

II. Force and Nonconsent

A. Traditional Law – rule is that a successful prosecution for forcible rape requires proof that the female did not consent to the intercourse and that the sexual act was “by force” or “against her will.”

1. Where there is a lack of consent by not showing of force, a forcible rape conviction is inappropriate.

a. Commonwealth v. Berkowitz (Pa. 1994) – V was college student and entered boyfriend’s dorm room.  Roommate (D) was there sleeping.  D woke up and victim stayed – they wound up having sex.  D apparently locked the door and told the victim “no” when she tried to leave.

i. Court held that saying “no” is an issue of consent but is not relevant to the issue of force.

ii. Where there is a lack of consent, but not showing of either physical force, a threat of physical force, or psychological coercion, the “forcible compulsion” requirement is not met.

2. Generally, nonconsensual intercourse is “forcible” if the male uses or threatens to use force likely to cause serious bodily harm to the female or, possibly, a third person.

a. Commonwealth v. Mlinarich (Pa. 1985) – V was 14 year-old girl who had been in a juvenile detention center before being given over to the care of D.  V submitted to D’s sexual advances after he had threatened to send her back to the detention home if she refused.

i. Court held that rape requires actual physical compulsion or violence sufficient to prevent resistance by a person of reasonable resolution.

ii. It’s worried that to hold otherwise will be to classify extortion or sexual harassment as rape.

3. Common law rule that a conviction of forcible rape may not stand unless “the victim resisted (the male’s aggression) and her resistance was overcome by force or that she was prevented from resisting by threats to her safety.”  (Hazel v. State (Md. 1960))

4. Resistance requirement expressed in different ways by courts, but in general, the female must “follow the natural instinct of every proud female.”

5. Fear versus Threat

a. In order for a forcible rape charge to be upheld on the basis of “threat of force,” as distinguished from actual force, it is not ordinarily enough for the prosecution to show that the female feared serious bodily injury if she resisted.

i. Fear is a subjective emotion – a feeling the mind of the victim.

ii. Threat is an objective act emanating from another person

b. In general, both components – the female’s subjective apprehension, and some conduct by the male that places her in reasonable apprehension, is required.

c. State v. Thompson (Mont. 1990) – D, a high school principal, allegedly forced one of his students to submit to sexual intercourse by threatening to prevent her from graduating from high school.  The court affirmed the dismissal of sexual assault charges.

i. The phrase “without consent” was statutorily defined as “the victim is compelled to submit by force of by threat of death, bodily injury, or kidnapping to be inflicted on anyone.”

ii. The court defined “force” as “used in its ordinary and normal connotation:  physical compulsion, the use of immediate threat of bodily harm or injury.”

iii. The court found that there was intimidation; however, it would not stretch the definition of force to include intimidation, fear, or apprehension.

d. However, a forcible rape prosecution is appropriate, even if the female’s fears are unreasonable, if the male “knowingly takes advantage of that fear in order to accomplish sexual intercourse.”

6. Cases Applying the Traditional Doctrine

a. State v. Rusk (Md. 1981) – V met D in a bar.  V thought D knew her friend.  D asked V for a ride home.  After driving him and pulling along curb in front of D’s house, V claims D turned off ignition and took V’s keys.  D ordered V into his house (all the while keeping the keys), undressed her and had sex with her.  At one point, V said, “if I do what you want, will you let me go?” to which D replied “yes.”  When V started to cry, D began to lightly choke her.  D claims that V was a willing participant and that she got uptight when it was over.

i. Vast majority of jurisdictions have required that victim’s fear be “reasonably grounded” in order to obviate the need for either proof of actual force on the part of the assailant or physical resistance on the part of the victim – this is a question of fact for the jury to determine.

ii. Dissent held that the victim must resist unless the defendant has objectively manifested his intent to use physical force to accomplish his purpose.

b. Commonwealth v. Berkowitz – there was no consent, but the element of force was found to be lacking.  The court ruled that D did not use force sufficient to prevent resistance by a person of reasonable resolution.

B. Law in Transition – departure from resistance requirement.

1. Studies have demonstrated that while some women respond to sexual assault with active resistance, others “freeze” and become helpless from panic and numbing fear.

a. Therefore, although a female’s resistance is highly relevant in demonstrating her lack of consent, her lack of resistance indicates little in relation to consent.

2. Although a female who resists a sexual assault is less likely to be raped than one who takes no self-protective measures, research also shows that resistance increases the risk of aggravated injury to the female.

3. Thus, some states no longer require a female to physically resist her attacker “to the utmost,” although evidence of some form of reasonable resistance may be required.

4. Other jurisdictions, either by statute or common law interpretation have abolished the requirement.

5. Expanding the Definition of “Force”

a. State in the Interest of M.T.S. (N.J. 1992) – D and V lived in the same house.  D came to V’s room late one morning and they wound up having sexual intercourse.  D claims that V consented and wanted him there.  V claims that he forced himself on her while she was asleep.  D did not hit or threaten V, and when V told him to get off and leave, he did so.

i. Court concluded that any act of sexual penetration engaged in by the defendant without the affirmative and freely-given permission of the victim to the specific act of penetration constitutes the offense of sexual assault.

ii. Without such permission, any force used, even the force inherent in the sexual act itself, justifies a forcible rape prosecution.

iii. A male commits forcible rape if he has intercourse without securing permission – a “yes” in words or action – before proceeding.

III. Rape by Fraud

A. Boro v. Superior Court (Cal. App. Ct. 1985) – V receives call from D (“doctor”) informing her that her blood tests show that she has a serious disease.  D tells her that she can either have a painful, complicated and expensive surgery, or she can have sex with an anonymous donor who has been injected with a serum that can cure the disease.  V chooses the later.  V goes to a hotel room, pays D $1000, and has sex with him.

1. fraud in the factum – if deception causes a misunderstanding as to the fact itself there is no legally-recognized consent because what happened is not that for which consent was given

2. fraud in the inducement – consent induced by fraud is as effective as any other consent, so far as direct and immediate legal consequences are concerned, if the deception relates not to the thing done but merely to some collateral matter

3. California rape statute did not include fraud in the inducement.

4. After this decision, California legislature enacted a new provision which included fraudulent inducement in the crime of rape.

IV. The Marital Exemption

A. The Rule – Sir Matthew Hale stated that a “husband cannot be guilty of rape committed by himself upon his lawful wife.”

B. Rationales for the Rule

1. Consent/Property Rationale

a. by matrimonial consent and contract, wife has given consent and she cannot retract

b. at common law, wife was the virtual property of the husband, therefore the husband possessed an unlimited right of sexual access to her

2. Protection of the Marriage

a. exemption needed to protect against governmental intrusion into marital privacy and to promote reconciliation of the spouses

3. Protection of the Husband in Divorce Proceedings

a. if husband can be prosecuted for rape of his wife, she might use this threat as leverage in property settlement negotiations in divorce proceedings

4. Less Serious Harm

a. when intercourse is coerced on a given occasion in the marital relationship, the wife’s autonomy is less seriously violated than if the perpetrator were a stranger or someone with whom the victim had not indicated a general willingness to have sexual relations

C. People v. Liberta (N.Y. Ct. App. 1984) – D was separated from his wife – she had a TOP after he had beaten her.  D was able to visit their son once each weekend.  Once weekend, D took wife and son back to his motel and raped and beat his wife while his son watched.  D was convicted of rape in the first degree.  N.Y. law provided for a marital exemption.

1. The court held that the N.Y. rape statute is constitutionally under-inclusive because it contains a marital exemption.  

a. Legislature could eliminate the statute altogether or extend it to cover those formerly excluded.

b. Court says it must do the latter and rewrites the statute to eliminate the marital exemption.

V. The Model Penal Code (§213)

A. Rape

1. a male is guilty of rape if, acting purposely, knowingly, or recklessly regarding each of the material elements of the offense, he has sexual intercourse with a female under any of the following circumstances:  (1) if the female is less than 10 years old; (2) the female is unconscious; (3) he compels the female to submit by force or by threatening her or another person with imminent death, grievous bodily harm, extreme pain or kidnapping; or (4) he administers or employs drugs or intoxicants in a manner that substantially impairs the female’s ability to appraise or control her conduct

2. recognizes a partial marital exemption

B. Comparison to common law

1. “sexual intercourse” define broadly to include genital, oral and anal penetration

2. rape defined in terms of male’s acts of aggression or overreaching, rather than in the negative terms of the female’s lack of consent

3. definition of rape is broader

4. sexual intercourse by fraud-in-factum is gross sexual imposition, not rape

C. Proving a sexual offense

1. adheres to highly questionable corroboration requirement

2. includes prompt-complaint rule – offense must be brought to attention of law enforcement agency within three months of its occurrence

3. the MPC is silent on the admissibility of evidence of the complainant’s sexual history or reputation; and the admissibility of expert testimony regarding rape trauma syndrome

Intended Homicide
I.  
Premeditation

A. Malice Aforethought:  one who intentionally kills another human being without justification, excuse, or mitigating circumstances is guilty of killing with malice aforethought

B. Natural and Probable Consequences Rule

1. Usually proved by a syllogism:

a. ordinary people intend the natural and probable (or “foreseeable”) consequences of their actions

b. the defendant is an ordinary person

c. therefore, he intended that natural and probable consequences of his action

C. Deadly Weapon Rule

1. The more general proposition that a person intends the natural and probable consequences of his actions is supported by the more specific proposition that when he intentionally uses a deadly weapon, or more precisely, intentionally uses a deadly weapon directed at a vital part of the human anatomy, an intentional to kill may properly be inferred.

D. Deliberate Killings

1. Commonwealth v. Carroll (Pa. 1963) – state supreme court found adequate evidence that the killing was willful, deliberate, and premeditated from the fact that D testified that he remembered the gun, deliberately took it down, and deliberately fired two shots into the head of his sleeping wife.

a. treats “deliberate” as a synonym for “intentional”

2. View that “deliberate” is “to deliberate” – meaning to measure and evaluate the major facets of choice or problem.

a. presupposes a cool purposes – characterized by unhurried, careful, thorough and cool calculation of effect and consequences

b. whereas premeditation involves the quantity of time a person put into formulating the design, deliberation speaks to the quality of the thought process

E. Premeditated Killings

1. some courts reason the time required to premeditate is no more than a brief moment of thought

a. Young v. State – “no appreciable space of time between the formation of the intention to kill and the act of killing” was required and the court said that “premeditation and deliberation may be formed while the killer is ‘pressing the trigger that fired that fatal shot’”

2. to make sure that premeditation retains independent significance from intent, some court provide that it takes “some appreciable time” to premeditate

a. People v. Anderson – the court identified three categories of evidence pertinent to the determination of these elements:  (1) planning activity; (2) motive; and (3) manner of killing (so particular and exacting that a jury could infer a preconceived design)

i. a finding of first-degree murder ordinarily involves: (a) all three types of evidence described; (b) extremely strong category (1) evidence; or (c) category (2) evidence, with either category (1) or (3)

ii. Anderson has been construed to insignificance

II. Intent to Inflict Grievous Bodily Injury

A. Malice aforethought is implied if a person intends to cause grievous bodily injury to another, but death results

1. grievous bodily injury:  an injury that must be grave, not trivial, but need not be such as may result in death; an injury that gives rise to the apprehension of danger to life, health or limb

2. Commonwealth v. Dorazio – “it is not necessary that the injury be intended to be permanent or dangerous to life – it is malicious to intend injury such as to seriously interfere with health and comfort”

III. Extreme Recklessness (“Depraved Heart”) Murder

A. Fact supporting a finding of extreme recklessness – involves conduct that manifests such a high degree of indifference to the value of human life that it may fairly be said that the actor as good as intended to kill his victime

1. Commonwealth v. Malone – D and V playing Russian roulette.  D didn’t expect gun to go off.  D convicted of second-degree murder.  D argued for involuntary manslaughter – difference is malice.  The court held that when an individual commits an act of gross recklessness for which he must reasonably anticipate that death is likely to result, he exhibits malice.  The lack of motive doesn’t save D.

B. Malice evidenced from an omission – as long as there is a duty

1. Commonwealth v. Welansky – D was charged with numerous counts of involuntary manslaughter based on overcrowding, installation of flammable decorations, absence of fire doors, and failure to maintain a proper means of egress in a night club fire.  D was convicted of manslaughter based on “willful, wanton or reckless conduct.”  The court held that what must be intended is the conduct, not the resulting harm.  It was enough for the Commonwealth to prove that death resulted from D’s wanton or reckless disregard of the safety of patrons in the event of fire from any cause.

C. Distinguishing murder from manslaughter

1. in general, most court provide that implied malice is proven if the actor’s conduct involves “the deliberate perpetration of a knowingly dangerous act with … unconcern and indifference as to whether anyone is harmed or not,” or “where the killing was proximately caused by … an act, the natural consequences of which are dangerous to human life, which act was deliberately performed by a person who knows that his conduct endangers the life of another and who acts with conscious disregard for life”

2. a person kills “recklessly” if she consciously disregards a substantial and justifiable risk to human life – when recklessness is extreme (when the risk of death is very great and the justification for taking the risk is very weak or non-existent), the actor is guilty of murder (acted with “depraved heart”)

IV. Felony Murder Doctrine

A. The rule:  a person is guilty of murder if she kills another person during the commission or attempted commission of any felony

1. the rule applies whether the felon kills the victim intentionally, recklessly, negligently or accidentally and unforeseeably

a. authorizes strict liability for a death that results from a felony that is intentionally committed

2. usual explanation for intent:  the intent to commit the felony constitutes the implied malice required for common law murder

3. Regina v. Serne – Two men set fire to a house for insurance, and burn two boys to death.  The jury instructions:  “any act known to be dangerous to life and likely in itself to cause death, done for the purpose of committing a felony which causes death, should be murder.”  The jury returned a not-guilty verdict.

4. People v. Stamp – V has a heart-attack after an armed robbery.  The court held that the felony murder rule is not limited to deaths which are foreseeable.  Rather, felon is liable for all killings committed by him or his accomplices in the course of the felony.  As long as the death is the direct causal result of the robbery, it matters not whether the death was a natural or probable consequence.

a. most American courts do not follow Stamp and require foreseeability

B. Limits on the rule

1. Inherently dangerous felony limitation – many states limit the rule to homicides that occur during the commission of felonies dangerous to human life 

a. it’s dangerous in the abstract, not in the particular case

b. People v. Phillips – Court held that theft is not an inherently dangerous felony, even though D caused the death of a cancer-ridden child by falsely claiming that he had a cure for the disease, which induced the parents to forego medical care

i. the felony must be “inherently dangerous to human life” in the abstract, not the particular facts of the case – grand theft not inherently dangerous

c. People v. Satchell – D (ex-felon) shot and killed V with a sawed-off shotgun.  The court held that possession of a concealed weapon by an ex-felon is not a felony “inherently dangerous to human life”

2. Independent felony (“Merger”) limitation – the felony murder rule does not apply if the underlying felony is an offense that is an “integral part” or is “included in fact” in the homicide itself

a. a manslaughter, and in most jurisdiction, a felonious assault cannot serve as the basis for felony-murder

b. generally, a felony that includes an assault with a deadly weapon will not merge if the assaultive conduct involves “an independent felonious purpose”

c. People v. Wilson – D forcible entered his estranged wife’s home carrying a shotgun.  The entry constituted burglary because he entered with the purpose of committing a felony inside (assault with a deadly weapon).  California court held that the burglary merged with the homicide

d. People v. Burton – the court allowed felony murder for burglary because of a different “felonious purpose” as opposed to a “single course of conduct with a single purpose”

3. The res gestae requirement – for the felony murder rule to operate, the homicide must occur “within the res gestae of [things done to commit] the felony – two components:  (1) a temporal and geographical requirement; and (2) a causal aspect

a. temporal geographical proximity requirement

i. in general, the res gestae period begins when the actor has reached the point at which she could be prosecuted for an attempt to commit the felony, and continues at least until all of the elements of the crime are completed

ii. for purposes of felony-murder, most courts provide that the res gestae continues until the felon reaches a place of temporary safety

b. causation requirement

i. not just but-for cause – prosecution must show that it was the felonious nature of the conduct that caused the death

ii. King v. Commonwealth – D, accompanied by S, piloted an airplane containing pot through a thick fog.  The plane crashed and X died.  The court held that the felony murder rule did not apply – the crash would have resulted even if they had been transporting legal cargo.  D was not flying unduly low to avoid radar sighting, or in any other dangerous manner.

iii. some courts apply general principles of proximate causation – there is no felony-murder if an unforeseen coincidental factor intervenes – depends on court hostility toward the rule

C. Killing by a non-felon (“in furtherance” of the felony)

1. The “agency” approach – the felony murder rule does not extend to a killing, although growing out of the commission of the felony, if directly attributable to the act of one other than D or those associated with his unlawful enterprise – felony murder rule doesn’t apply if an adversary to the crime, rather than a felon, personally commits the homicidal act

a. State v. Canola – During a robbery, the store owner and a co-felon were killed in a shootout.  D’s conviction for co-felon’s death was reversed.  The court held that the felony murder rule is restricted to its common-law application to acts by the felon and his accomplices

2. The “proximate causation” approach – a felon is liable for any homicide that occurs during the commission of the offense, whether the shooter is a felon or a third party, if the killing was the proximate result of the felonious activity

a. cases initially held that when an officer is killed by a fellow officer, felony murder applies; but when co-felon is killed by V or police, felony murder does not apply

i. in the first case, the death is excusable, while the second it is justifiable (shouldn’t punish anyone)

ii. this is weak reasoning and not too many courts draw the distinction

3. Distinguishing felony murder from other theories

a. remember that D could be charged with reckless murder possibly – manifested an extreme indifference to human life, and then it reaches D2 on complicity theory ; this works for the death of a third party, but it does not work for the death of D because cannot attribute to D2 under complicity theory what you cannot get D for – can’t get D – not an unlawful killing of another human being

V. Manslaughter

A. Provocation (“sudden heat of passion”) – common law defense contains four elements:  (1) the actor must have acted in the heat of passion; (2) the passion must have been the result of adequate provocation; (3) the actor must not have had a reasonable opportunity to cool off; and (4) there must be a causal link between the provocation, the passion, and the homicide

1. state of passion – includes any “violent, intense, high-wrought or enthusiastic emotion

a. sufficiently broad to include fear, jealousy and wild desparation

b. State v. Thornton – D and wife were having marital problems and were separated.  D went to see wife to talk and found her with another man.  D watched them for a while, left, and came back.  He heard sounds of sex from the window, burst though the door and found the wife and paramour naked in bed.  D claims guy came at him and he shot him the hip.  V later died from infection.  The court held that it was only voluntary manslaughter and reversed the first-degree murder conviction.  “… The commission of unlawful sexual intercourse with a female relative is an act obviously calculated to arouse ungovernable passion, and that the killing of the seducer or adulterer under the influence or in the heat of that passion constitutes voluntary manslaughter, and not murder, in the absence of evidence of actual malice.

2. adequate provocation

a. early common law – there was a fixed list of categories:  (1) an aggravated assault or battery; (2) mutual combat; (3) commission of a serious crime against a close relative of the defendant; (4) illegal arrest; and (5) observation by a husband of his wife committing adultery

b. modern law – generally left to the jury

i. jury is instructed generally reflect “reasonableness,” “ordinary prudent person” type standard

ii. words along do not constitute adequate provocation (doesn’t apply in jurisdictions following MPC)

(a) Girouard v. State – D stabbed his wife 19 times after she graphically disparaged his sexual ability and asked for a divorce.  The court held that words alone are not adequate provocation – and held that the provocation in this case was not enough to cause a reasonable man to stab his provoker 19 times.

(b) State v. Shane – D killed his fiancée after an argument in which he confirmed that she had admitted sexual infidelity.  The court upheld the general rule that words are not enough, even if the words have the effect of informing the defendant of some provocative event that has take place.

iii. nature of the reasonable person – subjective or objective

(a) increasingly, juries are instructed to test D’s reaction to a provocation by the standard of the ordinary person “in the actor’s situation”

(b) Maher v. People – D’s wife had an affair in the woods with V.  D followed V to a saloon.  On the way, X informed D that his wife had sex with V the day before as well.  D followed V into the saloon and shot him in the head.  The court held that reasonableness is a question of fact that should go to the jury.  The general rule on what constitutes provocation is “anything that natural tendency of which would be to produce such a state of mind in ordinary men, and which the jury are satisfied did produce in the case before them.”

(c) United States v. Roston – The court abandoned its pervious standard of provocation (as would “arouse a reasonable and ordinary person to kill”), and adopted the 9th Circuit standard – “provocation, in order to be adequate, must be such as might naturally cause a reasonable person in the heat of the moment to lose self-control and act on impulse and without reflection.”

3. cooling off time

a. as with provocation, this is handled by the jury – “reasonable person”

4. causal connection

a. the defense in unavailable to a person whose motivation for the homicide in unrelated to the provocation

5. burden of proof

a. provocation is a failure-of-proof “defense” in that it negates the malice aforethought element of murder

b. once D satisfies her burden of production on the issue, the prosecution is constitutionally required to carry the burden of persuasion (beyond a reasonable doubt)

B. Criminal negligence

1. in states that distinguish between  forms of manslaughter, a criminally negligent homicide in “involuntary” manslaughter, a lesser offense than “voluntary” manslaughter

2. involuntary manslaughter involves a gross deviation from the standard of care that reasonable people wold exercise in the same situation

3. one who is aware that she is taking a substantial and unjustifiable risk to human life, but proceeds anyway, manifests the indifference to the value of human life that constitutes malice aforethought; one who should be aware of the risk, but is not, is negligent

C. Unlawful act (misdemeanor-manslaughter) doctrine

1. an accidental homicide that occurs during the commission of an unlawful act not amounting to a felony constitutes involuntary manslaughter

VI. The Model Penal Code (§210)

A. Murder – a criminal homicide constitutes murder when the actor unjustifiably, inexcusably, or in the absence of mitigating circumstances, kills another:  (1) purposely or knowingly; or (2) recklessly, under circumstances manifesting extreme indifference to the value of human life

1. abandons the common law element of malice aforethought

2. intent to commit grievous bodily injury has no independent significance under MPC

3. provides that extreme recklessness (and thus murder) is presumed if the homicide occurs while the actor is engaged in, or is an accomplice in, the commission, attempted commission, or flight from one of the dangerous felonies specified (felony murder rule)

B. Manslaughter – a person is guilty of manslaughter if she:  (1) recklessly kills another; or (2) kills another person under circumstances that would ordinarily constitute murder, but which homicide is committed as the result of extreme mental or emotional disturbance for which there is a reasonable explanation or excuse

1. reckless homicide

a. a homicide that is committed recklessly may also be murder under MPC – depends on whether the recklessness manifests extreme indifference to the value of human life

b. reckless manslaughter is a necessarily-included lesser offense of reckless murder

c. liability for manslaughter cannot be founded on criminal negligence (big departure from common law)

2. extreme mental or emotional disturbance

a. reasonableness of the explanation or excuse regarding EMED is “determined from the viewpoint of a person in the actor’s situation under the circumstances as he believed them to be”

b. meant to incorporate common law doctrine of heat of passion and diminished capacity

c. the phrase “the actor’s situation” is intended to incorporate the accused’s personal handicaps and other relevant external characteristics; the idiosyncratic moral values of D should be excluded

d. the EMED manslaughter provision is much broader than the common law provocation defense

i. the source of EMED does not need to be V – could be external factors, as long as there is a reasonable explanation of excuse

ii. there need not be an “injury, affront, or other provocative act perpetrated upon D by V – D can successfully claim the defense if she simply believes, although incorrectly, that the V was responsible for the affront

iii. words alone can warrant a manslaughter instruction

iv. there is no rigid cooling off period

3. negligent homicide

a. a criminally negligent homicide – involuntary manslaughter at common law – constitutes the lesser offense of negligent homicide under MPC

Causation
I.  Actual Cause

A. “But-For” (“Sine Qua Non”) Test – but for D’s voluntary act(s), would the social harm have occurred when it did?

1. if no (the harm would not have occurred when it did), then D is the actual cause of the result

2. conditions are generally excluded from the test (V’s weakened health, etc…)

3. People v. Acosta (Cal. 1991) – D led police on 48 mile chase.  During the chase 2 police helicopters crashed and three people died.  The court found D was the cause because the results were not highly extraordinary.  Given the emotional dynamics of police pursuits, there is an “appreciable probability” that one of the pursuers will act negligently or recklessly

B. Actual causation and mens rea – independent concepts, both of which need to be proved

1. causation without mens rea means no conviction – but-for cause without culpable mental state (D and V have a fight; V walks out of house and gets run over) means no conviction

2. mens rea without causation – no conviction if D has the culpable mental state but is not the but-for cause of the harm

C. Multiple actual causes

1. accelerating a result – there can be two but-for causes of the harm; if D1 inflicting underlying injury and D2 accelerates the death by inflicting a second injury – both are actual causes

a. remember that the question is whether the harm would have occurred when it did but for the voluntary act of the defendant

2. concurrent sufficient causes – two independent actors inflict wounds at exactly the same time, both sufficient to cause the death of V

a. the but-for test seems to fail here:  but for D1’s act, V still would have died when he did

b. to avoid this result, some courts use the “substantial factor” test 

c. another way to avoid the result is to add to the “but-for” test – would the social harm have occurred when and as it did

d. People v. Arzon (N.Y. 1978) – D set fire to couch which caused serious fire.  After responding and during an attempt to leave, firemen was enveloped in smoke and died from a separate fire on another floor in the building.  The court held that D’s conduct need not be the sole and exclusive factor in V’s death.  It is enough if his conduct was a sufficiently direct cause of the death, and the ultimate harm is something which should have been foreseen as being reasonably related to his acts

3. obstructed cause – D1 shoots V in the stomach, while simultaneously and independently, D2 shoots V three times in the head

a. analysis:  D1 attempted o take V’s life; he was thwarted in this goal because D2 was a more effective killer

II. Proximate Cause

A. Direct cause – an act that is a direct cause of social harm is also a proximate cause of it.

1. People v. Warner-Lambert (N.Y. 1980) – The court rejects People’s argument that but-for cause is all that is required for criminal liability.  D’s actions must be a sufficiently direct cause of the ensuing death before there can be any imposition of criminal liability

2. Commonwealth v. Root – D and V were drag racing.  V entered left-hand lane to pass and was killed by oncoming truck.  The court held that although D behaved recklessly, he was not the direct cause of the death.

3. State v. McFadden – D and V drag racing.  V lost control of car and killed himself and a child passenger in another car.  D was charged with involuntary manslaughter for both Vs.  The court reject the “direct causal relationship” standard of Root, and relied on proximate cause standard used in tort – that there be a sufficient causal relationship between D’s conduct and the proscribed harm.

B. Intervening causes – an independent force that operates in producing harm to another after D’s voluntary act has been committed or his omission has occurred

a. under what circumstances should D, who acts with the requisite mens rea, and who commits a voluntary act that is a cause-in-fact of the social harm, be relieved of criminal responsibility because of the existence of an intervening cause – when is the intervening event a superseding cause

1. de minimis contribution to social harm – some wrongdoers have too minor a causal role to justify criminal punishment; the law will treat the substantial, intervening cause as the proximate cause of the social harm

2. foreseeability of the intervening cause 

a. responsive intervening causes – an act that occurs in reaction or response to D’s prior wrongful act (V receives poor medical treatment by doctor X and dies after D seriously wounds him)

i. does not relieve the initial wrongdoer of criminal responsibility, unless the response was highly abnormal or bizarre

ii. the accused bears criminal responsibility for the death of a person who seeks to extricate himself or another from the dangerous situation created by D, even if V was contributorily negligent in his efforts

(a) People v. Kern (N.Y. App. Div. 1989) – Howard Beach incident; one of the black kids, in an effort to escape, ran across the highway and was struck and killed by a car.  The court held that based on the circumstances surrounding the incident, it cannot be said that an intervening wrongful act occurred to relieve Ds from the directly foreseeable consequences of their act

iii. one who wrongfully injures another is responsible for the ensuing death, notwithstanding subsequent negligent medical treatment that contributes to V’s death or accelerates it (gross negligent or reckless medical care is sufficiently abnormal to supersede cause)

b. independent (coincidental) intervening causes – a force that does not occur in response to the initial wrongdoer’s conduct – the only relationship between D’s conduct and the intervening cause is that D placed V in a situation where the intervening cause could independently act upon him

i. suppose D wounds V; V is taken to a hospital where he is killed by X, a “knife-wielding maniac” who is running through the hospital – X is a coincidental intervening cause

ii. common law rule that coincidental intervening cause relieves the original wrongdoer of criminal responsibility, unless the intervention was foreseeable

c. intended consequences doctrine – we usually trace the cause of social harm backwards through other causes until we reach an intentional wrongdoer

i. D, with intent to kill V, her child, furnished poison to X, a home nurse, falsely informing X that the substance was medicine to be administered to V; X did not believe V needed the “medicine,” so she didn’t administer it; C, a young child, found the medicine on the mantel and gave it to V, who died – D was prosecuted for murder

ii. the intervening acts should not override D’s intentional wrongdoing

d. dangerous forces that come to rest (apparent-safety doctrine)

i. if D no longer poses an immediate threat to V and V makes a stupid decision to sleep outside rather than go into her father’s house – her decision constitutes a superseding intervening cause

e. voluntary human interventions – D is far more apt to be relieved of criminal responsibility in the case of a “free, deliberate and informed, i.e., voluntary, intervention of a human agent

4. example right above could be described in terms of voluntary human intervention – V chose to sleep outside rather than go into father’s house 

5. the critical issue is whether the human intervention was “free, deliberate and informed”

6. People v. Campbell – D encourages V to kill himself (gives him gun and shells) because V slept with D’s wife.  V shoots himself.  The court held that D had no present intention to kill.  He only hoped that D was kill himself, and hope is not enough

7. if D kidnaps and rapes V, after which despondent V commits suicide, V could be held responsible for her death

f. omissions – an omission will rarely, if ever, serve as a superseding intervening cause

i. if D drives his car negligent and causes the death of passenger V, V’s failure to wear a seatbelt, although causally related to his own death, will not absolve D from liability for the death

ii. same principle when there is a duty – if a parent’s failure to intervene to stop another from beating his child will not absolve the attacker of the ensuing homicide, although the parent may also be responsible for the death on the basis of omission principles

C. The Model Penal Code (§2.03)

1. Actual cause – uses the but-for (sin qua non) rule

a. 
cause is defined as “an antecedent but for which the result in question would not have occurred”

b. the common law principles that clarify the meaning of this test also apply in MPC jurisdictions

2. Proximate cause – unlike the common law, MPC treats but-for causation as the exclusive meaning of “causation” in the criminal law

a. it treats matters that the common law would consider in terms of “proximate causation” as issues relating instead to the actor’s culpability

b. the question is whether the actor caused the prohibited result with the level of culpability (1 of 4 mens reus) required by the definition of the offense

c. according to MPC, D has not acted with the requisite culpability unless the actual result, including the way in which it occurred, was not “too remote or accidental in its occurrence to have a just bearing on the actor’s liability or on the gravity of his offense”

d. in cases of no culpability element, MPC provides that causation is not established “unless the actual result is a probable consequence of the actor’s conduct”

Attempt
I.  
Generally

A. Attempt:  a criminal attempt occurs when a person, with the intent to commit an offense, performs any act that constitutes a substantial step toward the commission of that offense

1. in common law parlance, attempt is a specific-intent crime

2. at common law, attempt was punished as a misdemeanor

3. today, it is usually punished as a felony – but a lesser offense than the substantive crime

B. Relationship between attempt and the target offense

1. some jurisdictions – failure to consummate the target offense is an essential element of a criminal attempt 

a. criminal attempt and the substantive offense are mutually exclusive crimes

2. most jurisdictions – a failed attempt is not an essential element of criminal attempt

a. in a prosecution for a crime of intent, a jury may properly return a guilty verdict for the lesser offense of an attempt to commit the substantive crime

b. in every case where at attempt is charged, proof of its actual commission  establishes the attempt

c. if a jury convicts her of both, the criminal attempt merges with the substantive crime

C. Mens rea of criminal attempts

1. general rule – a criminal attempt involves two “intents:” the actor:

a. must intentionally commit the acts that constitute the actus reus of an attempt; and

b. she must perform theses acts with specific intention of committing the substantive crime

c. attempt is a specific intent offense, even if the substantive crime is a general intent offense
2. results crimes – an offense defined in terms of a prohibited result

a. ordinary rule is that person is not guilty of attempt unless her actions in furtherance of the prohibited result are committed with the specific intent of causing the result

b. People v. Kraft (Ill. 1985) – D fired shots at old couples car and then at police after chase.  D claims he was afraid couple might have gun, and he fired at officers because he wanted to commit suicide.  The jury instructions held that “a person commit the offense of attempted murder when he, with the intent to commit the offense of murder, does any act which constitutes a substantial step toward the commission of the offense of murder.”  The court held the instructions were incorrect because they would have permitted a conviction upon finding that D acted with knowledge that his actions created a strong probability of death even if the jury believed D did not intend to kill anyone.  The crime of intent is a specific-intent crime and an instruction must make it clear that to convict for attempted murder nothing less than a criminal intent to kill must be shown.

c. nearly all states – attempted felony-murder is not a cognizable offense – an offense of attempted murder requires a specific intent to kill; the defendant’s intent to commit a felony does not substitute for the former intent

d. a person may be convicted of attempted voluntary manslaughter – in the sudden heat of passion a person attempt to kill a provoker but fails – provoked actor possessed the specific intent to kill

e. illogical to have attempted involuntary manslaughter – a person cannot intentionally commit an unintentional crime

3. conduct crimes – crimes whose actus reus are defined in terms of harmful conduct rather than injurious results

a. although case law is lacking, no reason why person should not be convicted of an attempt to commit a conduct crime, as long as she possesses the specific intent to engage in that conduct that, if performed, constitutes the substantive offense

4. attendant circumstances – where mistake of fact is not a defense to an offense (V’s age in statutory rape case), it is not a defense in an attempt case – the mens rea required to attendant circumstances is the same for attempted and completed crimes

D. Actus reus of criminal attempts – the tests

1. generally – tests fall into two categories:  those that focus on how much remains to be done before the crime is committed; and those that consider how much has already occurred

2. last act test:  criminal attempt occurred only when the person performed all of the acts that she believed were necessary to commit the target offense (R. v. Eagleton)

a. no good justification except that it is a bright-line rule

3. physical proximity test:  actor’s conduct must approach sufficiently near to it to stand either as the first or some subsequent stop in a direct movement toward the commission of the offense after the preparations are made

4. dangerous proximity test:  when an act is so near to the result that the danger of success is very great

a. Commonwealth v. Peaslee (Mass. 1901 – Holmes) – D indicted for attempt to burn a building and the good therein.  D and third party were driving toward building to carry out plan when D changed his mind about ¼ mile away.  Holmes held that D’s actions were not sufficient to charge him with attempt.  The court should consider three factors:  the “nearness of the danger, the greatness of the harm, and the degree of apprehension felt.”

b. People v. Rizzo – 4 armed men drove around looking for V.  Suspicious, police surveyed them and then arrested them when one entered a building.  The court overturned the conviction, concluding that in the absence of a victim, the armed suspect were not “dangerously close” to success.

c. Commonwealth v. Ortiz – Court overturned conviction – an act must be “so near to the result that the danger of success is very great.”

5. indispensable element test:  no attempt if the actor has not yet obtained control of an indispensable feature of the criminal plan (e.g., an instrumentality of the crime – gun, etc…)

6. probable desistance test:  a court will not find an attempt unless, in the ordinary course of events, “the actor …  reached a point where it was unlikely that he would voluntarily desist from his effort to commit the crime

a. courts try to identify the “point of no return” of an ordinary person

b. People v. Miller (Cal. 1935) – D went armed with a rifle into a field where C, the local constable, and V were standing.  D walked in the direction of C and V, stopped, loaded his rifle, but did not aim it, and resumed his approach.  V fled, and ultimately, C took D’s rifle.  The court held that D was not guilty of attempted murder because “up to the moment the gun was taken from D, no one could say with certainty whether he had come into the field to carry out his threat to kill V or merely to demand his arrest by C.”

7. unequivocality/res ipsa loquitur test: an act does not constitute an offense until it ceases to be equivocal; an attempt occurs when a person’s conduct, standing alone, unambiguously manifests her criminal intent  

8. substantial step test:  see MPC approach

II. Defense:  Impossibility

A. General rule:  at common law, legal impossibility is a defense; factual impossibility is not

B. Factual impossibility – exists when a person’s intended end constitutes a crime, but she fails to consummate the offense because of an attendant circumstance unknown to her or beyond her control.

1. the target offense is not committed because the actor chose the wrong victim, the victim was not present, the actor was not physically capable of committing the offense, or inappropriate means were used to commit the crime

2. had the circumstances been as the actor believed them to be, or hoped that they were, the crimes would have been consummated

3. People v. Dlugash (N.Y. 1977) – D was convicted of murder for shooting V.  It turns out, D shot V after a third party had already shot V three times.  It is unclear whether V was alive at the time D shot him.  The court held the conviction should be modified to attempted murder – factual impossibility is not a defense.  The focus should be on the actor’s mental frame of reference.

C. Legal impossibility – is said to occur when the intended acts, even if completed, would not amount to a crime

1. most cases of hybrid legal impossibility may reasonably be characterized as factual impossibility

2. People v. Jaffe (N.Y. 1906) – D was charged with attempted possession of stolen property.  An essential element of the crime is that the accused have known the property was stolen or wrongfully appropriated.  It turns out when D was offered the property it was not stolen property.  The court held that if the immediate act which the defendant had in contemplation could not have been criminal under the statute even if the purchase had been completed, D cannot be charged with attempt.

D. Additional cases

1. United States v. Berrigan (3d Cir. 1973) – D was convicted of attempt to violate a federal statute making it criminal to take anything into or out of a federal prison contrary to regulations of the A.G.  The regulations prohibited such traffic “without the knowledge and consent” of the prison warden.  The warden knew about the arrangement and had agreed to let the courier pretend to cooperate in the plan.  The court held that the prosecution must prove the act, the intent, and the attendant circumstances.  Here, the government failed to prove the attendant circumstance that was vital to the case.  Without that proof, the consequence did not constitute an offense which violated a federal statute.

2. United States v. Oveido (5th Cir. 1976) – D convicted of attempted distribution of heroin.  D sold to an undercover agent, but it turned out not be heroin at all.  D testified that he knew it was not heroin and was just trying to “rip off” the agent.  The court held that in order for D to be guilty of criminal attempt, the objective acts performed, without any reliance on the accompanying mens rea, mark D’s conduct as criminal in nature.

III. The Model Penal Code Approach (§5.01)

A. Mens rea

1. in general, a person is not guilty of a criminal attempt unless it was his purpose, i.e., his conscious object, to engage in the conduct or to cause the result that would constitute the substantive offense

2. there are two exceptions to the general rule:

a. MPC §5.01(1)(b) expressly and §5.01(1)(c) implicitly provide that a person is guilty of an attempt to cause a criminal result if he believes that the result will occur, even if it were not his conscious object to cause it 


example:  if D plants a bomb on an airplane in order to kill V, her husband, and the bomb fails to go off (or is defused), she is guilty of attempted murder of V, because it was her conscious object to take D’s life; but she would also be guilty of attempted murder of the other passengers in the airplane if she believed that they would die in the bombing (the common law outcome in this case is uncertain)

b. the commentary to §5.01 explains that the prefatory phrase in subsection (1) – “acting with the kind of culpability otherwise required for the commission of the crime” – means that the mens rea of “purpose” or “belief” does not necessarily encompass the attendant circumstances of the crime; for these elements, it is sufficient that the actor possess the degree of culpability required to commit the substantive offense


example:  if D may be convicted of statutory rape on proof that he was reckless as the girl’s age (the attendant circumstance), then he may be convicted of attempted statutory rape if he were reckless, but not if he were negligent or innocent as to the girl’s age; if the material element of the girl’s age is one of strict liability, i.e., D may be convicted of statutory rape although he reasonably believed that she was old enough to consent, then he may also be convicted of attempted statutory rape although he lacked the culpable mental state as to this attendant circumstance (the common law rule on this matter is uncertain)

B. Actus reus

1. MPC shifts the focus of attempt law from what remains to be done, i.e., the actor’s proximity to consummation of the offense, to what the actor has already done

a. MPC §5.01(1)(c) provides that, to be guilty of an offense, an actor must have done or omitted to do something that constitutes a “substantial step in a course of conduct planned to culminate in his commission of the crime”

b. the premise of Code is that one who engages in such purposive conduct is sufficiently dangerous to justify state intervention, even if he is not yet close to consummation of the offense

c. MPC §5.01(2) indicates that conduct is not a substantial step unless it strongly corroborates the defendant’s criminal intent (meant to reduce the risk of conviction of innocent persons)

d. it incorporates some aspects of the common law unequivocality test of attempt, without including its potential stringencies

e. it does not require that the defendant’s conduct by itself manifest criminality – it’s the actor’s conduct considered in light of all circumstances

f. MPC §5.01(2) also provides a list of recurrent factual circumstances in which an actor’s conduct, if strongly corroborative of criminal purpose, “shall not be held insufficient as a matter of law”

2. United States v. Jackson (2d Cir. 1977) – Ds planned to rob a bank.  They scheduled it for two different days and had to cancel.  The third time they went back, the FBI was waiting and arrested them before they did anything.  The court used the MPC test as a basis for finding them guilty of attempted robbery.  The appellate court affirmed the use of the MPC two-tiered test:  (1) D must have been acting with the kind of culpability otherwise required for the commission of the crime which he is charged with attempting; and (2) D must have engaged in conduct which constitutes a substantial step toward the commission of the crime; a substantial step must be conduct strongly corroborative of the firmness of D’s criminal intent.

3. United States v. Joyce (8th Cir. 1982) – Undercover tried to sell cocaine to D.  D would not open it and would not give undercover the money.  D eventually left the hotel room with no apparent intention of returning.  As he left, he was arrested and convicted of attempting to purchase cocaine with intent to distribute.  The Court of Appeals reversed – D never committed a substantial step.  His motive for not committing it is irrelevant.  Court does not agree that an increased awareness of the risk of apprehension converts what would otherwise be “mere preparation” into attempt.

4. State v. Davis (Mo. 1928) – D hired undercover police officer to kill his lover’s husband.  After several conferences and one aborted plan, cop appeared at home of “victim,” revealed his identity, and proceeded to D’s home to arrest him.  D was convicted of attempted first-degree murder.  The court reversed the conviction, holding that D’s acts were mere acts of preparation, “failing to lead directly or proximately to the consummation of the intended crime.” 

C. Impossibility -- §5.01(1) is designed to abolish the defense of hybrid legal impossibility 

D. Renunciation (Abandonment)

1. a person is not guilty of an attempt if:  (1) she abandons her effort to commit the crime or prevents it from being committed; and (2) her conduct manifests a complete and voluntary renunciation of her criminal purpose

2. renunciation is not complete if it is an effort to postpone – in whole or in part

3. renunciation is not voluntary if it is partially or wholly motivated by “circumstances, not present or apparent at the inception of the actor’s course of conduct, that increase the probability of detection or apprehension of that make more difficult the accomplishment of the criminal purpose

Complicity
I.  
Accomplice Liability

A. Mens rea – a person is an accomplice in the commission of an offense if he has:  (1) the intent to assist the primary party to engage in the conduct that forms the basis of the offense; and (2) the mental state required from commission of the offense, as provided by the definition of the substantive offense 

a. frequently, the second mental statue may be inferred upon proof of the first

1. The feigning accomplice

a. People v. Wilson – W and P are out drinking, where W accuses P of stealing his watch.  They decide to burglarize a drug store.  While P is inside, W calls the police.  W then goes back to the drugstore and receives property handed out by P.  Later, W takes police to P’s hotel room where he identifies P as the burglar.  W told police his connection with the burglary was for getting even with P for taking his watch.  W was charged with aiding in the commission of a burglary.  The state supreme court reversed the conviction.  W had the intent to assist P to engage in the conduct that constituted burglary, but he lacked the mental state required for the commission of burglary.

i. Wilson is unusual because the underlying offense required a specific intent

ii. if the underlying offense had been murder, a general intent offense, then the fact that W’s motive for wanting V dead was to set up P would not negate the requisite mens rea

2. Purpose v. knowledge – the meaning of intent

a. most courts hold that a person is not an accomplice in the commission of an offense unless he “shares the criminal intent of the principal; there must be a community of purpose in the unlawful undertaking”

b. State v. Gladstone – Third party wanted to buy pot from D.  D did not have enough to sell him, but he gave him a name of a person who would.  D drew a map to the person’s residence.  The third party went to the seller’s house and purchased the pot.  There was no evidence that D spoke to the seller or communicated with him in any way.  The court held that the case lacked the vital element – the nexus between the accused and the party whom he is charged with aiding and abetting.

i. “There is no aiding and abetting unless one in some sort of associate himself with the venture, that he participate in it as in something that he wishes to bring about, that he seek by his action to make it succeed.  All the words used – even the most colorless, ‘abet’ – carry an implication of purposive attitude towards it.”

c. People v. Lauria – D ran a telephone answering machine service.  Some of his customers were prostitutes and D had positive knowledge of this fact.  D was indicted for conspiracy to commit prostitution.  The court held that while the People established that D had knowledge of the criminal activity, they did not establish intent, and it cannot be inferred in this case.

i. intent can be inferred from knowledge in four cases:  (1) when the purveyor of legal good for illegal use has acquired a stake in the venture; (2) when no legitimate use for the goods or services exists; (3) when the volume of business with the buyer is grossly disproportionate to any legitimate demand, or when sales for illegal use amount to a high proportion of the seller’s total business; and (4) when a supplier furnishes equipment which he knows will be used to commit a serious crime

ii. intent cannot be inferred for less serious crimes classified as misdemeanors – positive knowledge of the supplier that his products or services are being used for criminal purposes does not, without more, establish an intent for the supplier to participate in the misdemeanors

iii. the intent of a supplier who knows of the criminal use to which his supplies are put to participate in the criminal activity connected with the use of his supplies may be established by (1) direct evidence that he intends to participate, or (2) through an inference that he intends to participate based on, (a) his special interest in the activity, or (b) the aggravated nature of the crime itself

3. Liability for crimes of recklessness and negligence

a. conviction of an accomplice in the commission of a crime of recklessness or negligence should be permitted as long as the secondary party has the two mental states discussed above:  (1) the intent to assist the primary party to engage in the conduct that forms the basis of the offense; and (2) the mental state required for commission of the substantive offense

b. People v. Abott – D and third party were drag racing.  Third party crashed and killed three people.  Both parties were indicted for three counts of criminally negligent homicide, and both were convicted.  The court held that D had the requisite culpable mental state for criminally negligent homicide – it could reasonably be found that D “intentionally” aided the third party in the unlawful use of the vehicle by participating in a high-speed race, weaving in and out of traffic, and thus shared the third party’s culpability

i. rule:  accessorial liability may be attached to criminally negligent homicide provided that the accessory shared the requisite culpable mental state for the crime and intentionally aided in its commission

4. Attendant circumstances

a. submitted that better rule is that, as long as the secondary party acts with the purpose of assisting the principal in the conduct that constitutes the offense, he should be held as an accomplice if his culpability as to the attendant circumstance would be sufficient to convict him as a principal, i.e., the mens rea policies regarding the substantive offense should control the accomplice’s situation

b. Johnson v. Youden – Ds were charged with aiding and abetting a builder in selling a house at a price in excess of that permitted by law, in violation of a criminal statute.  On appeal, the prosecutor argued that lack of knowledge was not a defense because it was a strict liability crime.  The appellate court upheld the dismissal – before a person can be convicted of aiding and abetting the commission of an offense, he must at least know essential matters which constitute that offense.  Ignorance of facts constituting the offense is a defense; however, ignorance of the law is not a defense

5. Natural and probable consequences doctrine – an accomplice is guilty not only of the offense he intended to facilitate or encourage, but also of any reasonably foreseeable offense committed by the person he aids and abets

a. effect of rule:  an accomplice may be convicted of a crime of intent although his culpability regarding its commission may be no greater than that of negligence; thus, the rule permits the conviction and punishment of an accomplice whose culpability is less than is required to prove the guilty of the primary party

B. Liability of the secondary party in relation to the primary party

1. justification defenses – suppose the principal has a justification defense

a. Vaden v. State – FWP sent undercover agent to catch D promoting illegal hunting.  D was flying plane while agent shot four fox.  D was convicted, as agent’ accomplice, of taking foxes from an aircraft and hunting during closed season.  D argued that because the agent’s action was justified, no criminal action occurred for which he could be convicted of being an accomplice.  The court upheld the conviction, reasoning that the action of the agent was not justified, but even if it were, it would not avail D, because the justification would be personal to the agent

2. excuse defenses – when the primary party is acquitted on the basis of an excuse, his acquittal should not bar a successful prosecution of a secondary party to whom the excuse does not extend

a. an acquittal on the ground of an excuse means that the actions of the primary party were wrongful, but that he was no responsible for them because of the excusing condition

b. a third party has the right to assist an actor in a justified act (necessity); but excuse (duress) is always personal to the actor

3. acquittal on the basis of lack of mens rea

a. State v. Hayes – D asked Hill to join him in the burglary of a store.  Hill was related to the store owners, and said yes to catch D in the act.  Hill advised the store owners of the plan.  D assisted Hill in climbing through the window; Hill handed out bacon; and then they were apprehended.  The court held that the proper jury instructions were:  if Hill broke into and entered the wareroom with a felonious intent, and D was present, aiding him with the same intent, then his is guilty; but if Hill entered the room with no design to steal, but simply to entrap D, and capture him in the commission of crime, and D did not enter the room himself, then his is not guilty of burglary and larceny as charged.

i. could we say that Hill committed the actus reus of burglary – and that coupled with D’s mens rea is enough to charge D?  that’s problematic because a crime consists of an actus reus and a mens rea

4. liability of an accomplice when the primary party is convicted

a. once actus reus of principal is proven, secondary parties should be assessed according to their own mens rea

b. in the case of homicide – it is possible for primary party to be convicted of second-degree murder while the secondary party is convicted of first-degree murder

c. when P commits the offense of criminal homicide, the crime is imputed to S, whose own liability for the homicide should be predicated on his own level of mens rea, whether it is greater or less than that of a primary party

d. this doesn’t work as well with other offenses – consider whether S wanted to commit a different social harm than was actually perpetrated

e. a person cannot be an accomplice to a crime that has never occurred, as there is no crime from which to derive liability

II. Conspiratorial Liability:  The Pinkerton Doctrine

A. Accomplice versus conspiratorial liability

1. in most circumstances, an accomplice is also a conspirator with the primary part in the commission of the crime

2. accomplice liability in the absence of a conspiracy is also possible

B. Rules of conspiratorial liability

1. Pinkerton doctrine:  a party to a conspiracy is responsible for any criminal act committed by an associate if it:  (1) falls within the scope of the conspiracy; or (2) is a foreseeable consequence of the unlawful agreement

2. the rule is independent of accomplice liability:  a conspirator’s accountability exists even if he did not assist the party whose conduct imputed him

3. the Pinkerton rule is one of negligence, whereas the usual rule of accomplice liability is one of purpose

C. Comparison of liability

1. State v. Bridge – D got into an argument at a party.  He left and recruited two friends to go back with him.  On the way back they picked up guns.  The friends were supposed to hold the crowd back while D fought the guy.  During the fight, one of the friends was hit in the fact – the two drew their guns and started fighting.  D was convicted of conspiracy to commit aggravated assault and several substantive crimes, including murder.  The court upheld the conviction.  A co-conspirator may be liable for the commission of substantive criminal acts that are not within the scope of the conspiracy if they are reasonably foreseeable as the necessary or natural consequence of the conspiracy.  While the conspiracy did not have as its objective the purposeful killing of another – it could be anticipated that bringing loaded guns to a party to keep a large group of youngsters back would result in injury

2. Peole v. Luparello – D, who was attempting to locate his girlfriend, agreed with several of his friends to beat up X to get him to disclose the girlfriend’s whereabouts.  When one of the conspirators lured X out of the house, another shot and killed him.  D was not present but was convicted of first-degree murder.

3. People v. Brigham – D and co-conspirator set out to kill a man named Chuckie.  They approached a teenager and D said it was Chuckie.  When they got closer he realized he was wrong and said, “That’s not Chuckie … don’t do it.”  The co-conspirator shot and killed the teenager anyway.  The prosecution argued that the co-conspirator’s nature was hard-headed and erratic, and that D could “reasonably foresee” that he might kill someone other than the assigned target.  D was convicted of first-degree murder.

4. United State v. Garcia – D was held responsible for co-D’s gun under the front seat of the car during a drug transaction.  Court conceded that D had no knowledge that the gun was there, and that the record was unclear on how well D and co-D know each other.  “While this court has stopped short of holding that there is presumption as to the presence of a firearm in illicit narcotics transactions, we have noted that trafficking in narcotics is very often related to the carrying and use of firearms.  In light of the large amount of drugs involved in this case, co-D’s possession of the gun was reasonably foreseeable.”  

III. The Model Penal Code (§2.06)

A. Forms of liability

1. accountability through an innocent instrumentality:  “a person is legally accountable for the conduct of another person when … acting with the kind of culpability that is sufficient for the commission of the offense, he causes an innocent or irresponsible person to engage in such conduct

a. innocent-instrumentality only applies if D causes X to engage in the conduct – D must have done something to manipulate or otherwise use X, so that it may fairly be said that, but for D’s conduct, X would not have engaged in the conduct for which D is being held accountable

b. if D causes X, an innocent or irresponsible person to engage in criminal conduct, D is responsible for X’s conduct if, but only if, D possessed the mental state sufficient for the commission of the crime.

2. accomplice liability:  a person is legally accountable for the conduct of another person if he is an accomplice of the other in the commission of the criminal offense

3. MPC rejects the Pinkerton doctrine of conspiratorial liability – a person is not accountable for the conduct of another solely because he conspired with that person to commit an offense

B. Nature of an accomplice

1. in general, S is an accomplice of P in the commission of an offense if, with the requisite mens rea, he:  (1) solicits P to commit the offense; (2) aids, agrees to aid, or attempts to aid P in the planning or commission of the offense; or (3) has a legal duty to prevent the commission of the offense, but makes no effort to do so

2. accomplice liability by solicitation:  S is an accomplice of P in the commission of an offense if solicits P to commit the crime – accomplice liability exists if S’s conduct would constitute criminal solicitation (in MPC)

3. accomplice liability by aiding:  soliciting is not a form of aiding – it has an independent basis for accomplice liability

4. accomplice liability by agreeing to aid:  S is an accomplice of P if he agrees to aid P in the planning or commission of an offense

a. requirement is met if S tells P that he will help to plan the commission of the offense, or if he agrees to provide P with an instrumentality for the commission of the crime, even if S does not fulfill his promise
b. however, S is not an accomplice of P merely because he agrees to solicit the commission of an offense but fails to do so (liability based on “aiding” rather than “soliciting”)

c. it is enough that S manifested his participation in the offense by agreeing to aid – do not need to prove encouragement

d. this is not Pinkerton in disguise – one can conspire to commit an offense and yet not “agree to aid” another person in a particular offense

i. Suppose S agrees to aid P to rob a bank.  In furtherance of their conspiracy, P steals a getaway car.  Under Pinkerton, S is guilty of the theft because it was committed in furtherance of the initial conspiracy.  Under MPC, S is not guilty of the car theft, as he did not agree to aid P in the commission of that offense.

5. accomplice liability by attempting to aid:  S may be held accountable as an accomplice of P in the commission of an offense if he attempts to aid in the planning or commission of the crime, even if his aid proves ineffectual (significant departure from the common law)

a. if S opens a window so that P may enter to commit a felony inside, S is an accomplice in the burglary, even if P enters by the door – S has “attempted” to aid P, i.e., he has taken a substantial step in a course of conduct intended to culminate in assistance in the commission of an offense

b. relationship between complicity (§2.06) and attempt (§5.01)

i. Suppose S sterilizes medical instruments in order to assist P in the commission of an illegal abortion.  If P performs the abortion, S is guilty as an accomplice.  If P is arrested in the midst of the abortion, S is guilty of an attempted abortion under the complicity statute.  But what if P is arrested before he takes a substantial step.  P is not guilty of attempt.  S is not accountable under the complicity statute.

ii. S is guilty of criminal attempt in his own conduct by MPC §5.01(3), which provides that a person who engages in conduct designed to aid in the commission of an offense that would establish complicity under §2.06 if the crime were committed by such other person, is guilty of an attempt … although the crime is not committed or attempted by such other person.

6. accomplice liability by omission:  can be an accomplice if the omitter has a duty to prevent the commission of the offense (e.g., a police officer)

a. but the omitter must possess the mental state required of an accomplice – he must have failed to act with the purpose of promoting or facilitating the commission of the offense (not fright or ignorance)

C. Mental state

1. in general:  a person is an accomplice if he assists “with the purpose of promoting or facilitating the commission of the offense” (conforms with common law precedent)

a. knowledge is not enough – must be conscious object to facilitate the commission of the offense

2. liability for crimes of recklessness and negligence:  when causing a particular result is an element of a crime, a person is an accomplice in the commission of the offense if:  (1) he was an accomplice in the conduct that caused the result; and (2) he acted with the culpability, if any, regarding the result that is sufficient for commission of the offense

a. first, determine P’s potential responsibility

b. second, ask whether S was an accomplice in the conduct that caused the result (rather than the ordinary question of whether S was an accomplice in the commission of the unlawful result)

c. third, ask whether S acted with the culpability in regard to the result that is sufficient for commission of the offense

i. this provision is significant in states that recognize common law felony murder doctrine; common law rules allow the primary party in a homicide to be convicted if the death occurs accidentally while committing a felony; the effect of this provision is to make the accomplice in the conduct that causes the result (the accomplice in the underlying felony) strictly liable for the ensuing death, on the ground that he possessed the level of culpability in regard to the  result that is sufficient form commission of the offense – no culpability

3. attendant circumstances:  MPC is deliberately ambiguous/silent – leaves it to courts

4. natural and probable consequences doctrine – MPC doesn’t recognize it

a. the liability of accomplice does not extend beyond the purposes that he shares

D. Liability of the accomplice in relation to the perpetrator

1. an accomplice in the commission of an offense may be convicted of a crime, upon proof of its commission by another, regardless of whether the other person is convicted, acquitted, or not prosecuted

2. an accomplice may be convicted of a different offense or a different degree of an offense

3. a person who is legally incapable of committing an offense personally (husband cannot rape wife) may be held accountable for the crime if it is committed by another person for whom he is legally accountable (an accomplice)

E. Limits to accomplice liability

1. unless MPC expressly provides to the contrary, a person not an accomplice in the commission of an offense if any one of three circumstances exist:

a. S cannot be convicted as an accomplice if he is the victim of the offense

b. S is not accomplice if his conduct is “inevitably incident” to the commission of the offense (purchaser not an accomplice of seller)

c. S is not an accomplice if he terminates his participation before the crime is committed, and he: (1) neutralizes his assistance; (2) give timely warning to the police of the impending offense; or (3) in some manner attempts to prevent the commission of the crime (abandonment defense)

Conspiracy
I.  
Conspiracy Generally

A. Common law 

1. a common law conspiracy is an agreement be two or more persons to commit a criminal act or a series of criminal acts, or to accomplish a legal act by unlawful means

2. criticisms of the crime

a. so vague that it defies definition

b. a person may be convicted of an offense well before she commits any act in perpetration of a substantive crime

c. the crime is always predominantly mental in composition because it consists primarily of a meeting of minds and an intent

B. The Model Penal Code (§5.03)

1. a person is guilty of conspiracy with another person or persons to commit a crime if with the purpose of promoting or facilitating its commission he:

a. agrees with such other person or persons that they or one or more of them will engage in conduct that constitutes such crime or an attempt or solicitation to commit such crime; or

b. agrees to aid such other person or persons in the planning or commission of such crime or of an attempt or solicitation to commit such crime

II. Punishing Conspiracies

A. Why punish?

1. preventive law enforcement – conspiracy fills in the gaps in the law of attempt

a. an agreement to commit a criminal act is concrete and unambiguous evidence of the actors’ dangerousness and firmness of their criminal intentions

b. but this is usually proven inferentially – and there’s a real chance the person will renounce their intentions

2. special dangers of group mentality

a. two people united to commit a crime are more dangerous than one or both of them separately

b. less likely to abandon the plans when more than one person involved

c. attainment of more elaborate crimes possible

d. combination in crime makes more likely the commission of crimes unrelated to the original purpose for which the group was formed

B. How much to punish?

1. at common law, a conspiracy to commit a felony or a misdemeanor was a misdemeanor

2. today, frequently the sanction for conspiracy is graded in relationship to the contemplated crime

3. the MPC grades a conspiracy to commit any crime other than a first-degree felony at the same level as the object of the conspiracy

a. if the conspiracy has more than one target offense, it is graded on the basis of the more or most serious target

4. punishment when the target offense is committed

a. at common law, unlike attempt and solicitation, conspiracy does not merge into the attempted or completed offense

b. the MPC diverges from the common law – it provides that a person may not be convicted and punished for both conspiracy and the object of the conspiracy or an attempt to commit the target offense, unless the prosecution proves that the conspiracy involved the commission of additional offenses not yet committed or attempted

III. Conspiracy:  The Agreement

A. In general

1. there must be “on the part of each conspirator communication with a mind and will outside herself

2.   
conspiratorial agreement may be established directly or through entirely circumstantial evidence

3. a conspiracy may be inferred from a development and a collocation of circumstances

a. Interstate Circuit, Inc. v. United States – Conspiracy of eight film directors to violate the Sherman Anti-trust Act.  There was a lack of evidence of the agreement – but there was some evidence from which inferences could be drawn.  The court held that a conspiracy may exist if there is no communication and no express agreement, provided that there is a tacit agreement reached without communication.

4. the essence of conspiracy is the agreement – the union of wills – and not the group of conspirators

a. in order to aid and abet a conspiracy, therefore, D must intentionally aid and abet the formation of the agreement, rather than aid the parties after the latter have formed the conspiratorial arrangement

B. Overt act

1. a common law conspiracy is complete upon formation of the unlawful agreement

a. Mulcahy v. The Queen – The court rejected the argument that the indictment was defective for failing to charge some overt act:  “when two agree to carry it into effect, the very plot is an act in itself, and the act of each of the parties, promise against promise, actus contr actum, capable of being enforced, if lawful, punishable if for a criminal object or the use of criminal means

2. American conspiracy statues have typically added an overt-act requirement (although not unusual for statutes to dispense with this requirement in the case of conspiracies to commit the most serious offenses 

a. Yates v. United States – the function of the overt act in a conspiracy prosecution is simply to manifest that the conspiracy is at work … and is neither a project sill resting solely in the minds of the conspirators nor a fully completed operation no longer in existence

C. The Model Penal Code (§5.03)

1. four types of agreement:  (a) commit an offense; (2) attempt to commit an offense; (3) solicit another to commit an offense; or (4) aid another person in the planning or commission of the offense

2. the object of the conspiratorial agreement must be a criminal offense

3. there is an overt act requirement for conspiracy to commit a misdemeanor or a felony of the third degree; there is no overt act requirement for first and second-degree felonies

IV. Conspiracy:  Mens Rea

A. In general

1. common law conspiracy is a specific-intent offense – it does not occur unless two or more persons intend to agree and intend that the object of their agreement be achieved

a. Garcia v. State – D charged with conspiracy to commit murder.  She contracted with Y to find someone to kill her husband.  Y was working with the police and had no intention of carrying out the plan.  The court held that the IN statute adopted the unilateral concept of conspiracy and affirmed the conviction.  

i. bilateral concept of conspiracy (traditional view):  formulated in terms of two or more persons agreeing to commit a crime, each with intent to do so; if one is feigning his acquiescence to the plan, the courts have generally held that neither can be convicted of conspiracy because there was no “conspiratorial agreement”

ii. unilateral concept (MPC):  attention is directed to an individual’s culpability by framing the definition in terms of the conduct which suffices to establish the liability of any given actor, rather than the conduct of a group of which he is charged to be a part; the culpable party’s guilt will not be affected by the fact that the other party’s agreement was feigned

b. IL has conspiracy statute patterned after MPC, but court has held that bilateral agreement survives

B. Special issues

1. purpose versus knowledge:  the meaning of intent

a. is knowledge enough to satisfy the intent requirement – or is purpose required

b. the case law is divided – but all courts consistently state that if purpose is required, in may be inferred from D’s knowledge of X’s plans

c. the requisite purpose may be inferred if D promotes the venture and has a “stake in its outcome” (furnishes good at inflated prices)

d. look at People v. Lauria in the complicity discussion

2. the mens rea regarding attendant circumstances

a. mistake of fact is not a defense if Ds intended the prohibited result – battery upon a law enforcement official

b. the Supreme Court, in Feola, held that the same mens rea is required for conspiracy (draws on moral-wrong doctrine)

3. corrupt-motive doctrine – in addition to the usual mens rea requirement of conspiracy, the parties to a conspiracy must also have a corrupt or wrongful motive for their actions

a. applied in some jurisdictions

b. when a criminal objective is a malum prohibitum offense, the corrupt-motive doctrine serves as an exception to the usual rule that ignorance of the law is no excuse – cannot be convicted of conspiracy to commit a morally innocent but illegal act if they did not realize it was illegal

C. The Model Penal Code (§5.03)

1. a person is not guilty of a conspiratorial agreement unless it was made “with the purpose of promoting or facilitating the commission of the substantive offense

2. the express requirement of purpose resolves the common law debate (Lauria):  a conspiracy does not exist if a provider of goods or services is aware of, but fails to share, another person’s criminal purpose

3. does not recognize the corrupt-motive doctrine

4. does not determine what culpability, if any, regarding the attendant circumstances of a substantive offense is required to convict for the offense of conspiracy

V. Parties to a Conspiracy

A. The issue:  unclear whether there is a single conspiracy involving multiple defendants, or multiple conspiracies involving few persons in each group

1. Kotteakos v. United States – 32 people were charged in an indictment on one conspiracy count.  The evidence showed that they each independently conspired with Brown to procure fraudulent housing loans.  There was no evidence they had any relationship with each other, other than Brown’s connection with each transaction.  The trial judge instructed the jury that they could find one conspiracy – and if they found one, the statements of any or all could be considered as evidence against any or all members.  The case was reversed on the error of the jury instructions – it allowed hearsay admissions, and for the jury to impute to each D the acts and statements of the others without reference to whether they related to one of the schemes proven or another, and to find an overt act affecting all in conduct which admittedly could have affected some.

a. the spokes lacked the shared objective – there was  no community of interest; each loan was independent – each recipient wanted a loan, received it and moved on

b. there existed multiple chain conspiracies involving Brown and each spoke

2. Blumenthal v. United States – W and G received shipment of whiskey from unidentified person – agreed to sell at illegal price.  W and G arranged with 3 Ds to negotiate sales for the shipment to various taverns.  One conspiracy was charged.  On appeal, Ds argued that should have been at least two – one between W and G and the unknown supplier; the other between W and G and the Ds.  The court disagreed.
 It held that the two agreements were steps in the formulation of a larger and more general conspiracy.  All of the parties, by reason of their knowledge of the plan’s general scope, if not its exact limits, sought a common end – to aid in disposing of the whiskey.

a. an agreement can exist although not all of the parties to it have knowledge of every detail of the arrangement, as long as each party is aware of its essential nature

3. United States v. Bruno – Indictment of 88 people for conspiracy to import, sell and possess narcotics.  Involved four groups – the smugglers, the middle-men, and two groups of retailers (NY and TX).  All were charged with one conspiracy count.  The court upheld the one count.  Each party had to know of the existence of the other – even if they didn’t have specific knowledge or identity.  A jury might have found that all of the accused embarked upon a venture, in all parts of which each was a participant, and an abettor in the sense that the success of that pert with which he was immediately concerned, was dependent upon the success of the whole.

a. arguably a chain-wheel conspiracy; yet the court properly analyzed the chain feature but ignored the wheel aspect (why and how the retailers – the separate spokes – were drawn together)

4. Anderson v. Superior Court – Petitioner referred women to Stern for illegal abortions.  She was charged in a conspiracy including the other people who referred women to Stern.  “The inference is almost compelled that petitioner knew that Stern was engaged in the commission of abortions not causally, but as a regular business, and that other, like herself, had conspired with him to further his operations.  If the grand jury concluded that, with this knowledge, she saw fit to joint with him and those others, even though unknown to her, in furthering the unlawful activities of the group, we cannot say that the grand jury did not have substantial evidence upon which to find the indictment.

a. each of the spokes shared a common objective, since their continued employment depended on the success of the illegal venture

B. Why it matters?

1. it determines how may counts of conspiracy of which a person may be prosecuted and convicted

2. a conspirator is guilty of every offense committed by every other conspirator in furtherance of the unlawful agreement

3. use of hearsay evidence – hearsay exception for out-of-court statement of a conspirator made while participating in the conspiracy

a. Krulewitch v. United States – Petitioner and second D were indicted for inducing and persuading a woman to go to FL for purposes of prostitution.  The government argued that after the initial conspiracy, there is an implicit subsidiary phase of the conspiracy in which concealment is the sole objective.  The Court rejected this argument – there is no implied or secondary conspiracy unless there is direct evidence that the cover-up was part of the initial conspiracy.  The government’s position would be over-inclusive.

b. Bourjaily v. United States – Court held that a particular conspiracy cannot be treated as including a cover-up agreement unless there is “direct evidence of an express original agreement among the conspirators to continue to act in concert in order to over up … traces of the crime … .”

4. joint trial – can make it more difficult for innocent or barely culpable Ds to separate themselves from the really bad guys

5. overt act requirement – an act of one conspirator in furtherance of the agreement renders a prosecution permissible against every other party to the same agreement

6. venue – a trial may be held in any jurisdiction in which the crime was committed

C. Structures of conspiracies

1. wheel conspiracies – in the center of the wheel is one person or group who transacts illegal dealings with various other persons or groups (hub with spokes)

a. prosecutor in Kotteakos conceptualized wheel conspiracy with Brown as the hub

b. for a wheel conspiracy to be complete, there must be a rim around the wheel – must be able to connect spokes

c. United States v. Townsend – The government set up drug buys and tapped phones of the suspect.  Anyone who discussed drugs on the phone line was indicted as a member of the conspiracy.  The court reversed – cannot infer that both parties agreed to work to achieve a result from the fact that they engaged together in some other crime.  There is no joint objective, and the government failed to establish D’s stake or interest in the main suspect’s enterprise.

2. chain conspiracies – ordinarily involves several layers of personnel dealing with a single subject matter, as opposed to a specific person

a. most often in business-like criminal activities (Blumenthal was alleged chain conspiracy)

b. the issue is how may people can properly be linked together – the longer it gets the more tenuous the relationship becomes

3. chain-wheel conspiracies

a.  Bruno was an example which had characteristics of both structures

D. The Model Penal Code (§5.03)

1. adopts a unilateral approach to conspiracy (see above)

2. provides guidance in determining when parties to separate agreements to commit the same crime may be linked together (§5.03(2)) – seems like a more fair outcome – get middlemen and importers, who are more deeply involved for conspiring with everyone; but only get retailers from conspiring with middlemen

VI. Objectives of a Conspiracy

A. Common law analysis

1. United State v Braverman – Supreme Court overturned conviction of Ds on 7 counts of conspiracy … “Whether the object of a single agreement is to commit one or many crimes, it is in either case that agreement which constitutes the conspiracy which the statute punishes.  The one agreement cannot be take to be several agreements and hence several conspiracies because it envisages the violation of several statutes rather than one.”

B. The Model Penal Code

1. under MPC, a person with multiple criminal objectives is guilty of only one conspiracy if the multiple objectives are:  (1) part of the same agreement; or (2) part of a continuous conspiratorial relationship

VII. Conspiracy as a Form of Accessorial Liability (Pinkerton) – see Complicity
VIII. Defenses

A. Impossibility

1. at common law, the majority rule (but not universal) is that neither factual impossibility nor legal impossibility is a defense to a criminal conspiracy

2. the MPC does not recognize a defense of factual or hybrid legal impossibility in conspiracy cases

a. the inclusion of the word attempt in the definition of conspiracy is to take account of the impossibility situation

B. Abandonment

1. at common law, the crime of conspiracy is complete once the agreement is formed, or once the overt act is committed (if required) – abandonment is not a defense

a. if a person withdraws form a conspiracy, she may avoid liability for subsequent crimes committed in furtherance of the conspiracy by her co-conspirators

2. the MPC provides an affirmative defense if the conspirator renounces her criminal purpose, and thwarts the success of the conspiracy under circumstances demonstrating voluntariness

C. Wharton’s rule

1. common law generally – an agreement by two persons to commit an offense that, by definition, requires the voluntary participation of two persons, cannot be prosecuted as a conspiracy

2. exceptions to the rule

a. third-party exception provides that if more than the minimum number of persons necessary to commit an offense agree to the crime, Wharton’s Rule is not triggered

i. Gebardi v. United States – Man and woman charged with conspiracy to violate the Mann Act (prohibiting the transportation of a woman across state lines for the purpose of engaging sexual intercourse).  The court held that Wharton’s Rule did not apply because the woman could have been brought be force – so there are circumstances where one could violate the Mann Act without cooperative action.  The failure of the Act to punish the woman’s behavior is evidence of an affirmative legislative policy to leave her acquiescence unpunished

b. rule does not apply if the two persons involved in the conspiracy are not the two people involved in committing the substantive offense

3. Model Penal Code – does not recognize Wharton’s Rule

D. Legislative-exemption rule

1. a person may not be convicted of conspiracy to violate an offense if her conviction would frustrate a legislative purpose to exempt her from prosecution for the substantive crime

a. see Gebardi
2. unless the legislature otherwise provides, a person may not be prosecuted for conspiracy to commit a crime under MPC if she would not be guilty of the consummated substantive offense:  (1) under the law defining the crime; or (2) as an accomplice in its commission

a. a person is not guilty as an accomplice in the commission of an offense if she was the victim of the prohibited conduct, or if her conduct was “inevitably incident to its commission”

RICO
I. Racketeering Influenced and Corrupt Organization Act

A. The enterprise

1. United States v. Turkette – Supreme Court held that an “enterprise” can include an exclusively criminal organization

a. enterprise is an entity – a group of persons associated together for a common purpose of engaging in a course of conduct

i. proven by evidence of an ongoing organization, formal or informal, and by evidence that the various associates function as a continuing unit

b. the pattern of racketeering activity, on the other hand, is a series of criminal acts defined by the statute

i. proven by evidence of the requisite number of acts of racketeering committed by the participants in the enterprise

2. United States v. Bledsoe – court held that a RICO “enterprise” must have “continuity of both structure and personality” and “an ‘ascertainable structure’ distinct from that inherent in the conduct of a pattern of racketeering activity”

B. The pattern

1. H.J. Inc. v. Northwestern Bell – Supreme Court held “pattern” requires proof that “racketeering predicates are related and that they … pose a threat of continued criminal activity

a. Scalia argues that the whole act is really vague – and that “pattern” was meant to import some requirement beyond the mere existence of multiple predicate acts

C. Conduct and participation

1. Reves v. Ernst & Young – Supreme Court held accountants did not violate §1962(c) because in order to “conduct or participate directly or indirectly in the conduct of an enterprise’s affairs,” an individual must have some role in directing or managing the business of the enterprise

a.  the “operation or management” test can include “lower-rung participants who are under the direction of upper management” and people who bribe the organization

Defenses
I. Self-Defense

A. General principles of justification

1. at common law, a person who is not an aggressor is justified in using force upon another if he reasonably believes that such force is necessary to protect himself from imminent use of unlawful force by other person

2. deadly force is unjustified in self-protection unless the actor reasonably believes that its use is necessary to prevent imminent and unlawful use of deadly force by the aggressor

a. United States v. Peterson – 

i. self defense is about necessity

ii. must be a threat, actual or apparent, of the use of deadly force against the defender

iii. the threat must be unlawful and immediate

iv. the defender must have believed that he was in imminent peril of death or serious bodily harm – must be objectively reasonable in light of the surrounding circumstances

3. in some jurisdictions, a person may not use deadly force against an aggressor if he knows that he has completely safe avenue of retreat

4. self defense contains a:  (1) necessity component; (2) a proportionality requirement; and (3) a reasonable belief rule that overlays the defense

a. necessity rule provides that force should not be used against another person unless, and only to that extent that, it is necessary

b. proportionality rule provides that a person is not justified in using force that is excessive in relation to the harm threatened

c. the privilege is based on reasonable appearances, not on objective reality – reasonable grounds for belief

B. Clarification of principles

1. definition of deadly force:  force likely to cause death or grievous bodily injury (death is likely the outcome – regardless of actor’s intention)

2. the non-aggressor limitation

a. an aggressor is a person whose “affirmative unlawful act is reasonably calculated to produce an affray foreboding injurious or fatal consequences”

i. United States v. Peterson – K came to P’s property to steal windshield wipers.  They had a verbal exchange and P went inside and returned with a gun.  When he returned, K was leaving.  P provoked and dared K to come closer.  K picked up a lug wrench and walked toward P.  P shot and killed him.  P was convicted of manslaughter and appealed.  The court held that one cannot support a claim of self-defense by a self-generated necessity to kill.  An affirmative unlawful act reasonably calculated to produce an affray foreboding injurious or fatal consequences is an aggression which, unless renounced, nullifies the right of homicidal self-defense

b. a person is an aggressor even if he merely starts a nondeadly conflict

c. a person is not an aggressor if his conduct, no matter how provocative, is lawful

3. deadly aggressor:  a person whose acts are reasonably calculated to produce fatal results

a. the only way such person may regain the right of self-defense is by withdrawing from the affray and successfully communicating this fact, either expressly or impliedly, to his intended victim

4. nondeadly aggressor

a. many court hold that when the victim of a nondeadly assault responds with deadly force, the original aggressor immediately regains his right of self-defense

b. other courts require the initial nondeadly aggressor to avail himself of an obviously safe retreat

C. Necessity requirement:  the issue of retreat

1. general rule is that self-defense is measured against necessity, i.e., that deadly force may not be used to repel aggression if such force is unnecessary

2. no retreat rule:  a majority of jurisdictions have adopted the rule that a non-aggressor is permitted to use deadly force to repel an unlawful deadly attack, even if he is aware of a place to which he can retreat in complete safety

a. it’s the manly thing to do

b. right should never give way to wrong

3. retreat rule:  a minority of states adopt rule that an innocent person threatened by deadly force must retreat rather than use deadly force if he is aware that he can do so in complete safety

a. person has to be aware of place of complete safety

b. Regina v. Field – Court reversed a conviction because the instruction indicated that if D could reasonably have left the place where he was before his attackers arrived, he had a duty to do so and he should not have stayed to defend himself … “not duty to retreat could arise until the parties were at any rate within sight of each other and the threat to the person relying self-defense is so imminent that he was unable to demonstrate that he did not mean to fight”

4. castle exception:  in retreat jurisdictions, a non-aggressor need not retreat if he is attacked in his dwelling place

a. People v. Tomlins
b. majority of jurisdictions adopt view that assailant’s status as co-dweller is irrelevant

D. Nature of the threat:  imminent, unlawful deadly force

1. imminent:  force is imminent if it will occur “immediately,” “upon the instant” or “at once”

a. State v. Schroeder – 19 year-old inmate killed his older cell-mate who made threats of bodily and sexual assault because of a gambling debt … the majority found no error in the trial court’s failure to given any instructions on self-defense – “words alone are not sufficient justification for an assault”

b. State v. James – “imminence does not require an actual physical assault; a threat, or its equivalent, can support self-defense when there is a reasonable belief that the threat will be carried out

c. Jahnke v. State – 16 year-old boy waited with his shotgun for an hour for his parent to return from dinner and then shot his father dead as he entered the house; for 14 years, the father had been physically and psychologically abusing the boy … the WY Supreme Court found no error and upheld a verdict of voluntary manslaughter –  “To permit capital punishment to be imposed upon the subjective conclusion of an individual that prior acts and conduct of the deceased justified the killing would amount to a leap into the abyss of anarchy.”

2. unlawful force:  conduct that would constitute a crime or a tort is unlawful, even if the actor would escape conviction or liability by assertion of an excuse defense

E. Deadly force:  “imperfect” self-defense claims

1. some states recognize a so-called “imperfect” or “incomplete” defense of self-defense to murder, which results in conviction for the lesser offense of manslaughter

2. one version is the retreat rule – retreat to known place of complete safety – if he fails to do so, his right of self-defense is considered imperfect

3. second version – some states provide that a person who kills another because he unreasonably believes that factual circumstances justify the killing, is guilty of manslaughter rather than murder

a. Commonwealth v. Colandro – “if the act is committed under the influence of an uncontrollable fear of death or great bodily harm, caused by the circumstances, but without the presence of all the ingredients necessary to excuse the act on the ground of self-defense, the killing is manslaughter”

F. The reasonable belief standard

1. People v. Goetz – B. Goetz shot four black teens on subway after two of them approached him and demanded $5.  The DA charged the Grand Jury that Goetz’s belief that deadly force was necessary must be reasonable.  The lower courts concluded that such a charge was incorrect and dismissed the attempted murder, assault and weapons charge.  The highest court reversed and reinstated the indictment.  It held the NY penal law required an objective test – background, relevant knowledge and prior experiences may all be considered in the evaluation.

2. in general, the law provides that, in determining whether the defendant’s self-protective acts were reasonable, the factfinder should hold the accused to the standard of the “reasonable person in the actor’s situation”

3. most courts have rejected the wholesale subjectivization of the reasonable person standard

4. State v. Clay – “our decision says, in effect, that where the assault being made upon D is insufficient to give rise to a reasonable apprehension of death or great bodily harm, then the use of deadly force by defendant to protect himself from bodily injury or offensive physical contact is excessive as matter of law

G. Defense of others

1. in general, a person is justified in using force to protect a third party from the unlawful use of force by an aggressor – the right to use force parallels the third party’s right of self-defense

2. majority of states used to adopt “act-at-peril” rule:  an intervener could only use force to defend a third party if the party being defended would in fact have been justified in using the same degree of force in self-defense

3. the more prevalent, modern view (MPC) is that an intervener may use deadly or nondeadly force to the extent that such force reasonably appears to the intervener to be justified in defense of the third party

a. People v. Young – A messenger cam upon two men beating and struggling with an teenager.  The messenger, believing the boy was being unlawfully assaulted, interfered and one of the men broke his leg.  It turned out the men were detectives arresting the youth.  The Appellate Division reversed the assault conviction, in reliance on the MPC approach (rejecting “act-at-peril”).  The Court of Appeals reversed, holding that “one who goes to the aid of a third person does so at his own peril.  The right of a person to defend another ordinarily should not be greater than such person’s right to defend himself.

H. Risk to innocent bystanders

1. in general, courts apply a transferred-justification doctrine, similar to the transferred-intent rule:  a defendant’s right to self-defense transfers from the intended to the actual victim

2. it is not absolute – if D is reckless or negligent about firing a weapon, some courts may hold D guilty of manslaughter of the bystander

3. People v. Adams – D, acting is self-defense, shot and killed his assailant, and when one of the bullets passed through the assailant’s body, it struck a person sitting next to him.  On appeal, the prosecution argued that although D’s actions were justified with regard to the assailant, it constituted reckless disregard for the consequences to the bystander.  The court rejected the argument and reversed the conviction.  If the circumstances are such that they would excuse the killing of an assailant in self-defense, the emergency will be held to excuse the person assailed from culpability, if, in attempting to defend himself, he unintentionally kills or injures a third party.

I. The Model Penal Code (§3.04)

1. use of force generally – a person is justified in using force upon another person if he believes that such force is immediately necessary to protect himself against the exercise of unlawful force by the other on the present occasion

a. drafted in terms of actor’s subjective belief in the need of force (different than common law – reasonable)

b. common law imminency requirement replaced by “immediately necessary … on the present occasion” – authorizes self-protective force sooner than was allowed at common law

2. deadly force – MPC definition of deadly force is broader than common law – at common law, force that is not likely to cause death or serious bodily injury does not constitute deadly force, even if the actor’s purpose is to kill; under MPC, if the actor acts with purpose, likelihood of death is irrelevant

a. permissible use – deadly force is unjustifiable unless the actor believes that such force is immediately necessary to protect himself on the present occasion against:  (1) death; (2) serious bodily injury; (3) forcible rape; or (4) kidnapping

b. impermissible use

i. prohibits use of deadly force by a person who, “with the purpose of causing death or serious bodily injury, provoked the use of force against himself in the same encounter”

(a) does not include common law rule about aggressor and nondeadly conflict – under MPC if D unlawfully starts a nondeadly conflict, he does not lose his privilege of self-defense

ii. retreat:  a person may not use deadly force against an aggressor if he knows that he can avoid the necessity of using such force with complete safety by retreating

(a) State v. Abbott – Neighbors got into a fist fight.  Parents of dueling neighbors came at them with a hatchet and a knife.  All three of that family were injured with the hatchet.  D was acquitted of the assault charge on the parents, but was convicted of the assault charge on the original target.  The issue of retreat only arises if D resorted to deadly force; it is deadly force which is not justifiable when an opportunity to retreat is at hand; it is not the nature of the force defended against which raises the issue of retreat, but rather the nature of the force which the accused employed in his defense

3. applying MPC – 3 scenarios

a. if D did not start the unlawful conflict, he may use deadly force against V if he believes that such force is necessary on the present occasion to combat an unlawful deadly assault by V, if any of the following circumstances exist:  (1) D has retreated, and V continues to pursue him; (2) D knows of no safe place to retreat; or (3) even if D could have retreated and did not, if D is in his home or place of work, and V is not in his place of work

b. if D did start the unlawful conflict but did so without the purpose of provoking deadly conflict – e.g., he struck V lightly, but V escalated matter by menacing D with a knife – D may still use deadly force in all of the circumstances noted above; D may be prosecuted for the initial unlawful assault or battery

c. D may not kill in self-defense if he started the conflict with the intent to cause death or great bodily injury, unless he withdraws from the conflict; if he does so, D’s privilege to kill is restored, although he may be charged with a crime pertaining to the initial acts that commenced the conflict

4. mistake of fact claims and justification defenses

a. when D is reckless or negligent in regard to the facts relating to the justifiability of his conduct, the justification defense is unavailable to him in a prosecution for an offense for which recklessness or negligence suffices to establish culpability

b. the practical effect is that MPC recognizes imperfect defenses

5. justification defenses and risks to innocent bystanders

a. if a person justifiably uses force against an aggressor, but uses such force in a manner that is reckless or negligent in regard to the safety of an innocent bystander, the justification defense, which is available to the person in regard to the aggressor, is unavailable to him in a prosecution for such recklessness or negligence as to the bystander

b. to show that D acted recklessly or negligently as to bystanders, the prosecution must show that he took an unjustifiable risk as to their safety

6. defense of others (§3.05)

a. an intervener is justified in using force upon another person in order to protect a third party if three conditions are met:  (1) the intevener uses no more force to protect the third party than the intervener would be entitled to use in self-protection, based on the circumstances and she believes them to be; (2) under the circumstances as the intervener believes them to be, the third party would be justified in using such force in self-defense; and (3) the intervener believes that her intervention is necessary for the protection of the third party

b. retreat rules applicability

i. if the intervener would be required to retreat to a place of known safety if she were protecting herself in such circumstances, she is not required to retreat before using force in protection of the third party, except in the unlikely circumstance that she knows that such retreat will assure the latter’s complete safety

ii. she is required to attempt to secure the defended party’s retreat in those circumstances in which the latter would be required to retreat under the rules of self-protection, assuming that the intervener knows that the third party can obtain complete safety by retreating

c. does not apply the act-at-peril rule

II. Battered Women’s Syndrome

A. Jury instructions on self-defense

1. a defendant is entitled to an instruction on a defense if he presents some credible evidence in support of the claim

2. in a confrontational battered woman case (killed him during beating), an instruction of self-defense is almost always given

3. the non-confrontations cases present the harder issue

B. Evidentiary issues

1. prior abuse by the decedent

a. in general, a battered woman may introduce evidence of the decedent’s prior repeated abusive treatment of her, in support of her claim of self-defense

b. consistent with proposition that reasonable person in the defendant’ shoes would take into consideration the decedent’s prior violence in determining whether he is a threat on the present occasion

2. expert testimony regarding battered woman syndrome

a. State v. Kelly – Wife killed husband during confrontation.  The court did not allow expert testimony on battered women’s syndrome and the wife was convicted of reckless manslaughter.  The supreme court held that expert testimony on battered women’s syndrome is admissible to help the jury understand why the woman did not leave, which aids in the jury’s evaluation of the reasonableness and honesty of the woman’s fear of serious bodily injury or death

3. imminence of the threat

a. State v. Norman – Husband beat and humiliated wife for 25 years.  She shot him three times in the head while he was sleeping.  The jury convicted her of manslaughter and sentenced her to six years imprisonment.  The court affirmed the conviction.  D could not have feared imminent death or serious bodily harm since her husband was sleeping and posed no threat to her at the time of the shooting.  She had ample time and opportunity to resort to other means of preventing further abuse by her husband.  Speculative belief about remote or inevitable harm is not enough for self-defense

III. Protection of Property

A. Generally

1. deadly force:  a person cannot use deadly force simply to protect her property against unlawful interference, even if there is no other way to prevent the threatened harm

2. nondeadly force:  may be used to protect both real and personal property in one’s possession if it reasonably appears necessary to prevent or terminate an unlawful intrusion onto or interference with that property 

a. force is not reasonable unless a prior request to desist has been made

b. traditional rules require the property defended to be in the possession  of the person using force

c. a person may not ordinarily use force to recapture property of which he has been unlawfully dispossessed

i. one exception:  a person who acts promptly after dispossession may use nondeadly force, as reasonably necessary, to regain or recapture his property (hot pursuit)

B. Spring guns

1. at common law, a mechanical device may be used “where the intrusion is, in fact, such that the person, were he present, would be justified in taking the life or inflicting the bodily harm with his own hands

2. People v. Ceballos – D lived alone in a garage and in an apartment above the garage.  D had some tools stolen from his house.  He set up a trap gun.  Two boys broke into the garage when D was not there and the gun fired and hit one of the boys in the face.  D was convicted of assault with a deadly weapon.  The judgement was affirmed on appeal.  The exception (noted right above) should not apply in criminal cases because under it, liability depends on fortuitous events, and because the use of trap guns presents an unacceptable danger to children, firefighters, etc… .  Even if the exception applied, D would be liable.  Although the homicide is justifiable as a defense against a forcible and atrocious crime, the burglary by the boys here did not threaten death or serious injury to anyone since they were the only persons present.  Neither can the use of deadly force be justified solely for the protection of property.

C. The Model Penal Code (§3.06)

1. permissible use of nondeadly force

a. force to protect property:  a person may use nondeadly force upon another person to prevent or terminate an entry or other trespass upon land, or the carrying away of personal property, if he believes that three conditions exist:  (1) the other person’s interference with the property is unlawful; (2) the intrusion affects property in the actor’s possession, or in the possession of someone else for whom he acts; and (3) nondeadly force is immediately necessary

b. force to recapture property:  a person may use nondeadly force to re-enter land or to recapture personal property if:  (1) he believes that he or the person for whom he is acting was unlawfully dispossessed of the property; and either (2a) the force is used immediately after dispossession; or (2b) even if it is not immediate, he believes that the other person has no claim of right to possession of the property

2. impermissible use of nondeadly force

a. force is not “immediately necessary” unless the defender first requests desistance by the interfering party (not required if believed to be useless or dangerous)

b. a person may not use force to prevent a trespass to personal or real property if he knows that to do so would expose the trespasser to a substantial risk of seriously bodily injury (evict from moving car)

c. the MPC deals with situations in which two parties believe they have a claim of right

3. use of deadly force

a. deadly force in defense of property is prohibited except in two circumstances:

i. a person may use deadly force upon an intruder if he believes that:  (1) the intruder is seeking to dispossess him of the dwelling; (2) the intruder has no claim of right to possession of the dwelling;    and (3) such force is immediately necessary to prevent dispossession

(a) does not authorize deadly force merely to prevent an unlawful entry into the home

ii. a person may use deadly force upon another, inside a dwelling or anywhere else, if he believes that:  (1) the other person is attempting to commit arson, burglary, robbery, or felonious theft or property destruction; (2) such force is immediately necessary to prevent the commission of the offense; and either (3a) the other person previously used or threatened to use deadly force against him or another person is his presence, or (3b) use of nondeadly force to prevent commission of the offense would expose him or another innocent person to substantial danger of serious bodily injury

4. spring guns

a. use of mechanical devices to protect property if it is intended to cause, or is known by the user to create a substantial risk of causing, death or seriously bodily injury is prohibited

IV. Law Enforcement

A. Common and statutory law

1. nondeadly force:  a police officer or private person is justified in using nondeadly force upon another if she reasonably believes that:  (1) such other person is committing or has committed a felony, or a misdemeanor amounting to a breach of the peace; and (2) the force used is necessary to prevent the commission of the offense, or to effectuate an arrest

2. deadly force:  may never be used in the prevention of a misdemeanor arrest

a. Durham v. State – D, a game warden, arrested X for illegal fishing.  X fled to his boat to attempt to escape.  D pursued and X hit him with an oar.  D shot X in the arm and was prosecuted for assault and battery.  The court reversed D’s conviction.  For misdemeanors, the officer may use all of the force necessary to make the arrest, except that he may not use deadly force or inflict serious bodily harm on one merely fleeing arrest.  If the person resists arrest, such that the officer’s life is in danger or serious bodily harm is threatened, the officer may take the person’s life if necessary.

3. arrest by private person

a. United States v. Hillsman – D and several other were attending funeral.  Plainclothes agents were in the crowd.  A fight broke out and one of the agents fired his weapon.  The agents fled.  D and other chased one of the agents and fired shots at him, but did not injure him.  D was convicted of assaulting a federal officer.  The court affirmed the conviction, holding that a person may be liable for assaulting a federal officer when he did not know the victim was a federal officer.  D only requested instruction as to voluntary manslaughter.  The jury found that the agent had not committed a felony, thus D was properly convicted.

B. Constitutional limits

1. Tennessee v. Garner – The TE fleeing felon statute authorized police officers to use deadly force to capture unarmed suspects fleeing from nonviolent felonies.  One night, an unarmed 15 year-old boy broke into an unoccupied house to steal money and property.  Two police officers responded and one yelled at the boy to stop.  As the boy tried to climb over a fence, the officer shot and killed him.  Garner sued the Memphis Police Department seeking damages under §1983.  The state intervened to defend the statute.

a. according to the Supreme Court, a police officer violates the Fourth Amendment prohibition against unreasonable searches and seizures if she uses deadly force to effectuate an arrest unless:  (1) she “has probable cause to believe that the suspect poses a significant threat of death or serious bodily physical injury to the officer or others; and (2) such force is necessary to make the arrest or prevent escape

b. the Court balanced the suspect’s rights against those of society – the intrusion on a suspect’s rights is “unmatched” when an arresting officer uses deadly force

C. The Model Penal Code (§3.07)

1. crime prevention

a. use of force:  a police officer or private person is justified in using force upon another if she believes that:  (1) such other person is about to commit suicide, inflict serious bodily injury upon herself, or commit a crime involving or threatening bodily injury, damage to or loss of property, or breach of the peace; and (2) the force is immediately necessary to prevent the commission of the aforementioned act

b. use of deadly force:  a police officer or private person may not use deadly force to prevent the commission of a crime unless she believes that:  (1) a substantial risk exists that the suspect will cause death or serious bodily injury to another person unless she prevents the suspect from committing the offense; and (2) use of deadly force presents no substantial risk of injury to bystanders

2. effectuation of arrest

a. use of force:  a police officer or private person is justified in using force upon another to make or assist in making an arrest, or to prevent the suspect’s escape, if the actor:  (1) believes that force is immediately necessary to effectuate a lawful arrest or to prevent the suspect’s escape; and (2a) make known to such other person the purpose of the arrest or (2b) believes that such other person understands the purpose of the arrest or that notice cannot be reasonably be provided

b. use of deadly force (never be used by private person on her own):  deadly force may be employed by a police officer, or a private person assisting someone who she believes is a law enforcement officer, to make an arrest or to prevent the suspect’s escape if:  (1) the arrest is for a felony; (2) the requirements for the use of force set out in above are satisfied; (3) the actor believes that that the use of deadly force creates no substantial risk of harm to innocent bystanders; and either (4a) the actor believes that the crime included the use or threatened use of deadly force, or (4b) the actor believes that a substantial risk exists that the suspect will kill or seriously harm another if her arrest is delayed or if she escapes   

V. Necessity (Justification)

A. General Common Law Defense – a person is justified in violating a criminal law if the following six conditions are met:

1. The actor must be “faced with a clear and imminent danger.”

a. Commonwealth v. Leno (Mass. 1993) – D ran a needle-exchange program to prevent the spread of AIDS.  There was a Mass. statute that prohibited distribution of hypodermic needles without a prescription.  The court affirmed D’s conviction on the basis that D failed to show that the danger they sought to avoid was clear and imminent, rather than debatable and speculative.

2. The actor must expect, as a reasonable person, that his action will be effective in abating the danger he seeks to avoid, i.e., there must be a direct causal relationship between his action and the harm to be averted.

a. United States v. Schoon (9th Cir. 1992) – D was one of 30 people who gained admittance to an IRS office to protest spending in El Salvador.  The court held that a necessity defense is inapplicable to acts of indirect civil disobedience because legal alternatives will never be deemed exhausted when the harm can be mitigated by congressional action.

b. Consider the possibility of future threats (long-term) – mob extortion doesn’t stop at one.

3. The actor may not successfully claim necessity if there is an effective legal alternative for averting the harm.

4. The defense does not apply unless the harm that the actor will cause by violating the law is less serious than the harm he seeks to avoid.

5. The lawmakers must not have anticipated the choice of evils and determined the balance to be struck between the competing values in a manner in conflict with the actor’s choice.

a. Commonwealth v. Hutchins (Mass. 1991) – D was charged with illegal possession and cultivation of marijuana.  He alleged he used it to prevent the terrible pain caused by his progressive and incurable disease.  The conviction was affirmed on appeal.  

6. The actor must come to the situation with clean, sometimes immaculate, hands.

a. he must not have wrongfully placed himself in the situation in which he would be forced to engage in criminal conduct

B. Limitations on Common Law Necessity

1. Some states limit the defense to emergencies created by natural forces (e.g. Wis.).

2. The necessity defense may not apply in homicide cases.

3. Some states limit the defense to protection of persons and property; a person may not act, for example, to protect his reputation or economic interests (e.g. Wash.).

C. Necessity as a Defense to Homicide

1. Regina v. Dudley and Stephens (Q.B. 1884) – Ds prosecuted for murder after killing a youth with whom they were stranded on an open boat.  Ds, the youth and another adult were on the boat for 20 days, the last nine of which they were without food, and the last seven of which they were without water.  The boy was seriously ill, and Ds killed him in order to eat his flesh to survive.  Four days later they were rescued and Ds were prosecuted for the youth’s murder.  The court rejected the necessity claim – in order to save your own life you may not lawfully take the life of another, when that other is neither attempting nor threatening to take yours, nor is guilty of any illegal act whatever toward you or anyone else.

a. court focused on the jury’s special finding that it was only “probable” that the three men would have died had they not killed the youth

b. Ds “with certainty” deprived the youth of his life, merely “upon the chance” of preserving their own lives

2. United States v. Holmes (Pa. 1842) – D and other crew-members of an American ship threw 14 male passengers of a lifeboat overboard after it began to leak.  The trial judge told the jurors that in applying the law, we must look at the relationship of the parties.  The sailors were bound to sacrifice their lives to save the passengers.  The court also noted that when the life of another person must be taken to appease the hunger of others, the selection is by lot.  D was convicted of manslaughter.

3. The Model Penal Code (§3.02)

a. a person’s conduct if justified if:

i. he believes that his conduct is necessary to avoid harm to himself or another;

ii. the harm to be avoided by his conduct is greater than that sought to be avoided by the law prohibiting his conduct; and

iii. no legislative intent to exclude the conduct in such circumstances plainly exists

b. distinction between MPC and common law defense of necessity:

i. MPC rejects common law immediacy requirement

ii. person does not automatically lose the defense because he was at fault in creating the necessitous situation – if the actor behaved negligently or recklessly to create the situation, he may still invoke the necessity defense

iii. unlike some common law and statutory definitions of the defense, the MPC provision is one of general applicability – all forms of necessity qualify (not limited to emergencies created by natural forces or harm to persons or property, and it may be employed in homicide prosecutions)

VI. Duress (Excuse)

A. Common Law Defense Generally (5 elements must be present) (not for homicide)

1. Another person threatened to kill or grievously injure the actor or a third party, particularly a near relative, unless she committed the offense.

a. the threat must emanate from a human being

b. a person may not claim common law duress unless a threat of deadly force is issued

2. The actor reasonably believed that the threat was genuine.

3. The threat was “present, imminent, and impending” at the time of the criminal act

a. word “present” suggest that the threat must be operating on the actor’s will at the time of the criminal act

b. a threat of future harm is insufficient

c. State v. Toscano – D, a chiropractor, was involved in a conspiracy to defraud insurance companies by staging accidents and filing fraudulent claims.  D admitted that he made up a medical bill and medical reports, but claimed he did so only because of threats made by co-conspirators.  D did not receive compensation for his participation.  The trial court instructed the jury that the peril allegedly faced by D was not imminent, present and pending such that he could not seek police protection, and therefore D had on defense of duress.  The supreme court reversed and adopted the MPC approach, which it eliminates the imminence requirement.

d. People v. Romero – D and the man she lived with were convicted of robbery.  D’s defense was duress, based on her fear that her boyfriend would kill her if she didn’t help him.  D petitioned for habeas corpus, arguing that failure to introduce BWS evidence violated her constitutional right to effective counsel.  The court agreed – the key issues was whether D reasonably and honestly believed she was in imminent danger of great bodily harm or death

e. United States v. Flemming – POW court-martialed for having allegedly collaborated with the enemy.  D claimed duress – threats of being put in the “hole;” told to walk to other camp; threat of being put in cave.  At the court-martial, the trier of fact was instructed that D’s acts could be excused on grounds of duress only if he had a “well-grounded apprehension of immediate and impending death or of immediate, serious, bodily harm.”  The court upheld the conviction.  The danger of death and bodily harm was not immediate.  The danger was problematic and remote.

f. United States v. Conteno-Pachon – D agreed to be “mule” after threats to himself and his family were made.  The district court held that neither necessary element of duress was satisfied – immediacy and inescapability.  The court of appeals reversed.  They were not vague threats of possible future harm.  According to D, the consequences would have been immediate and harsh.  The issue of escape is one for the jury.  The jury should decide whether one in D’s position might reasonably believe that the police could not be trusted and that going to the police did not represent a reasonable opportunity of escape.

4. There was no reasonable escape from the threat except through compliance with the demands of the coercer.

5. The actor was not at fault in exposing herself to the threat.

B. Duress as a Defense to Homicide

1. The common law rule, expressly adopted by statute in various states, is that duress is not a defense to an intentional killing.

2. Some states allow a duress defense in felony-murder prosecutions.

a. reasoning:  since duress ordinarily a defense to underlying felony, it should also apply if someone unforeseeably dies during the commission of the crime

3. Other states disallow the defense in all murder prosecutions, regardless of the defendant’s mens rea regarding the death.

C. Escape from Intolerable Prison Conditions

1. Under either duress or necessity, the most significant limitation placed on the defense is the requirement that the escapee make “a bona fide effort to surrender or return to custody as soon as the claimed duress or necessity has lost its coercive force”

2. With necessity, the prisoner must convince the jury that her flight from confinement was a lesser evil than what was facing her behind bars – balancing process.

3. In duress cases, the determinative factor ought to be whether the conditions in the prison that motivated the flight were so extreme and imminent that the jurors could reasonably imagine themselves fleeing under similar circumstances.

D. Situational Duress

1. The argument holds that situational duress should excuse in precisely the same circumstances that human coercion excuses conduct – natural circumstances can be as compelling as human threats.

2. Opponents argue that under regular duress cases, the basic interests of the law are satisfied by punishing the coercer – in situational duress, no one is subject to the law.

E. The Model Penal Code (§2.09)

1. Duress is an affirmative defense to unlawful conduct by the defendant if:

a. she was compelled to commit the offense by the use, or threatened use, of unlawful force by the coercer upon her or another person; and

b. a person of reasonable firmness in her situations would have been unable to resist coercion

2. The defense is unavailable if the actor reckless places herself in a situation in which it was probable that she would be subject to coercion.

3. If she negligent places herself in such situation, the defense is available to her for all offenses except those for which negligence suffices to establish culpability.

F. Distinction Between MPC and Common Law

1. MPC is broader than common law in three respects.

a. It abandons the common law requirements of deadly force and imminence (imminence is relevant but not absolute).

b. It is a defense of general applicability, so that the defense may be raised in murder prosecutions.

c. It does not require that the imperiled person be the defendant or a member of her family.

2. MPC and common law are similar in some ways.

a. The defense is limited to threats or use of “unlawful” force – it does not apply to coercion emanating from natural sources.

b. Neither recognize the defense when any interest other than bodily integrity is threatened.

3. Escape from intolerable prison conditions.

a. Under common law, duress applies only when the coercer orders another person to commit a specified crime; whereas, under MPC, the defense also applies of the coercer use of unlawful force caused the coerced party to perform a different criminal act.

b. Thus, the MPC duress defense applies in the typical intolerable prison-condition escape case.

4. Under MPC, brainwashing victim may be able to claim duress – claim coercion on the ground that the prior force rendered her subconsciously fearful of more force if she did not accede to the suggestion that she commit a crime.

VII. Insanity

A. Competency to Stand Trial

1. Dusky v. United States (S.C. 1960) – A person may not be tried, convicted, or sentenced for an offense if, during the criminal proceedings, she:

a. lacks the capacity to consult with her attorney “with a reasonable degree of rational understanding;” or

b. lacks “a rational as well as factual understanding of the proceedings” against her

2. The issue of competency may be raised by the prosecutor, the defense, or by the trial court on its own motion, and is independent of any insanity plea that may be raised.

a. Competency to stand trial is an issue of law to be determined by the judge.

b. If the expert’s report is disputed, a hearing is held where the parties may present evidence.

3. If it is determined that the defendant is incompetent to stand trial, criminal proceedings must be suspended until she is competent.

a. The defendant may not be detained indefinitely – reasonable period of time to determine whether there is substantial certainty that she will obtain the capacity in the foreseeable future.

B. Pre-Trial Assertion of the Insanity Plea

1. Many courts require a defendant to provide the prosecutor with notice prior to trial of her intention to raise the defense of insanity.

2. Courts are divided on the question of whether a trial court may interpose an insanity plea over a competent defendant’s objections.

C. Court-Imposed Psychiatric Examinations

1. In most states, a trial court has statutory authority to order a defendant to submit to a pretrial psychiatric examination if she plans to raise an insanity defense.

a. Under rule, defendant can be committed some number of days (usually 60-90 days)

D. Jury Verdicts

1. In most states, the fact-finder may return one of three verdicts in a criminal trial in which the defendant pleads insanity:

a. not guilty

b. not guilty by reason of insanity

c. guilty

2. A verdict of not guilty by reason of insanity means that the prosecution proved all of the elements of the crime, including the defendant’s mens rea, beyond a reasonable doubt, that all of the defendant’s non-insanity defenses were rejected, but that the accused was insane at the time of the crime.

E. Bifurcated Trial

1. A trial court can bifurcate a criminal trial in which the insanity defense is raised – first phase is all aspects of the case except the defendant’s sanity, and second phase is about sanity.

2. There are four purposes for bifurcation:

a. Time can be saved (if NG in phase one, don’t have to bother with phase two).

b. Confusion can be reduced (separate the issues for the jury).

c. Decrease the possibility of compromise verdicts.

d. Protects a defendant’s privilege against compelled self-incrimination.

3. The bifurcated system has not worked too well.

F. Burden of Proof

1. Insanity is an affirmative defense:  defendant has the initial burden of producing evidence regarding her mental condition in order to raise the insanity defense.

2. Until the 1980s (attempted Reagan assassination), most states and the federal system required the prosecutor to prove the defendant’s sanity beyond a reasonable doubt.

3. Currently, a majority of states and the federal system require the defendant to shoulder the burden of persuasion – the bar is set at preponderance of the evidence (in federal court – clear and convincing evidence).

G. The Tests

1. M’Naghten Test:  a person is insane if, at the time of her act, she was laboring under such a defect of reason, arising from a disease of the mind, that she:  (1) did not know the nature and quality of the act that she was doing; or (2) if she did know, she did not know that what she was doing was wrong, i.e., the accused at the time of doing the act did not know the difference between right and wrong.

a. The word “know” used in both prongs may be interpreted narrowly or broadly.

i. narrowly:  a person may be found sane if she can describe what she is doing and can acknowledge the forbidden nature of her conduct – formal cognitive knowledge

ii. deeper meaning:  absent unless the actor can evaluate her conduct in terms of its impact on others and appreciate the total setting in which she acts

b. The phrase “nature and quality of the act” is, potentially, an exceedingly narrow concept.

c. It is unclear whether the word “wrong” in the right-and-wrong prong refers to legal or moral wrongdoing.  (language in case to support both)

i. American law is sharply divided; English law declared that it refers to legal wrong

d. A few jurisdictions that apply the moral right-and-wrong standard also apply the “deific decree” doctrine – if a person believes she is acting under the direct command of God, she is deemed legally insane.

e. Criticisms of the M’Naghten test.

i. considered “grossly unrealistic” because, by its terms, it does not recognize degrees of incapacity

ii. places “unrealistically tight shackles” upon expert psychiatric testimony

iii. it is outdated because it disregards mental illnesses that affect volition

iv. it is too narrow in terms of penological theory – if a person knows what she is doing but cannot control her conduct, she is undeterrable – no reason to punish

2. Irresistible Impulse Test:  a person is insane if, at the time of the offense:  (1) she “acted from an irresistible and uncontrollable impulse;” (2) she “lost the power to choose between the right and wrong, and to avoid doing the act in question, as that her free agency was at the time destroyed;” or (3) the defendant’s will … has been otherwise than voluntarily so completely destroyed that her actions are not subject to it, but are beyond her control.”

a. Criticisms of the Irresistible Impulse Test.

i. it is psychologically naïve by requiring  total incapacity, and by excluding from its boundaries behavior that is the result of extended internal conflict

ii. majority of psychiatrists now believe that they do not possess sufficient accurate scientific bases for measuring a person’s capacity for self-control or for calibrating the impairment of that capacity

3. The Model Penal Code Test (§4.01):  a person is not responsible for her criminal conduct if, at the time of the conduct, as the result of a mental disease or defect, she lacked substantial capacity to:  (1) appreciate the “criminality” (or in the alternative, the “wrongfulness”) of her conduct; or (2) to conform her conduct to the requirements of the law.

a. This test consists of the second prong of the M’Naghten test, and restates the volitional aspects of the irresistible impulse test.

b. It uses the term “appreciate” rather than “know,” in order to avoid a narrow interpretation.

c. It avoids the word “impulse,” in order to sidestep the potential pitfalls arising from using that word.

d. Both prongs of the test are modified by the words “lacks substantial capacity.”

4. The Product (Durham) Test:  a person is excused if her unlawful act was the product of a mental disease or defect; a jury must determine whether the defendant was suffering from a mental disease or defect at the time of the offense and, if she was, whether the criminal conduct would have occurred but for the condition.

a. Criticisms of the Product Test.

i. it fails to define the critical phrase “mental disease or defect”

ii. it allows psychiatrists to usurp the jury’s authority

iii. it excludes from criminal responsibility deterrable and morally blameworthy actors

5. The Federal Test:  a person is excused if she proves by clear and convincing evidence that, at the time of the offense, as the result of a severe mental disease or defect, she was unable to appreciate:  (1) the nature and quality of her conduct; or (2) the wrongfulness of her conduct.

a. Unlike prior standards, the federal test requires proof that the actor suffers from a “severe” mental disease or defect. (may be superfluous)

b. Like the M’Naghten test, but unlike the MPC standard, cognitive incapacity must be total.

c. Like the MPC test, it uses the word “appreciate” rather than “know” – should render the test broader than M’Naghten.
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