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Rule of Criminal Responsibility:  a person is not guilty of an offense unless her conduct, which must include a voluntary act, and which must be accompanied by a culpable state of mind (mens rea), is the actual and proximate cause of the social harm, as proscribed by the offense.

Culpability/Element Analysis (gov has to prove that all the elements coexisted at the time of the crime and determine the culpability as to each element) – CONCURRENCE needed

I. Actus Reus (Voluntary Act) – some crimes are specifically defined in terms of the acts the D must have committed (rape, burglary), others do not particularize the requisite acts and thus a conviction must be based upon the general concept of what constitutes a criminal “act” (homicide).

1. An act (commission) – must be conscious and volitional 

i. volitional: must have will to conduct, reflexes, convulsions, movements during sleep and hypnosis are not sufficient “acts” bc they are not volitional (MPC 2.01)

a. doesn’t matter if coerced to do it

ii. cognitive: awareness of conduct must be present, if there is a failure of cognition there is always going to be a failure of volition

a. Exception: a state of unconsciousness will not preclude a finding of criminal liability where the D was at fault in causing his unconsciousness, or engaged in conduct that D knows he might become unconscious.

iii. Rationale:

a. Deterrence: useless to punish involuntary actor bc he can’t be deterred

b. Retributive: person doe not deserve to be punished unless he chooses to put his bad thoughts into action

1. Society must give pple the opportunity to desist from wrongful activity

2. an omission (failure to act) –  ordinarily, a person is not guilty of a crime for failure to act, under some circumstances liability for failure to act (most omissions are homicide cases) 

i. How do you justify the no duty to help rule even when there would be no harm to yourself?

a. to require aid by law is to run the risk of imposing liability to those who aren’t even aware of the wrongdoing.

b. difficult to prove mental element of why person stood by 

c. difficult to decide if all 38 bystanders are culpable (Genovese)

d. Promote individual liberty

ii. Prosecution has to show 3 things (CL):

a. There was an omission:

b.   Required Mens rea?

1. either intent: purpose or knowledge OR under the gap filler of recklessness std

2. if no mens rea requirement then the scope of omissions statutes would be very broad.  

c. There was a duty to act: Does Everyone who have knowledge have a duty to act and should be held liable?

1. duty based upon relationship:

a. parent-child:  Does that also apply to adult children with senile parent? [Williquette, 243]

i. Is parent still responsible or have a duty to act even after child reaches majority? (not many cases)

ii. there is an argument of necessity here, if children can’t take care of themselves someone has to and the parents are the ones responsible.

b. contractual relationships:

i. doctor-patient

ii. child care

iii. adult care-taker (nursing home)

c. prisons and jails

i. where inmate is made helpless by law, and the ward and guards have a duty to help

d. voluntary act to help so that you have begun aid halfway or have reduced the chances of aid from others, you have a duty to carry out aid.

e. Duty by risk creation

f. Statute says there is a duty

iii. MPC 2.01(3)

a. Liability based on omission in 2 circum:
1. if the law defn the offense provides for it
2. if the duty to act is otherwise imposed by law
iv. Liability for complicity: situation where we don’t need an omission std to be held liable

a. Actually desired the criminal result

b. And actually contributed to the result

3. Status is not enough (Constitutional limitation by the 8th amend)

i. e.g. being an alcoholic is a status that may not be made a criminal offense.  However, there is no constitutional bar to making acts related to status criminal (public drunkenness).

ii. Powell v. Texas – 

4. Possession (crimes of possession are inchoate offenses)

i. The Act (CL): 

a.  is the person voluntarily takes control of the object and rt to exclude others or (omission) in which person omits his duty to dispossess the article

b. must be done so knowingly, meaning that must know that the object is under your control (does not mean that you have to know what the thing is)

c. Constructive possession is enough to satisfy the act requirement (even though not physically in control of the object, but had control of it)

ii. Mens Rea:

a. Look to see if statute requires scienter, usually yes

b. Default term is recklessness

iii. Knowledge: 

a. have the thing

b. know what thing is – this is Q of mens rea not actus rea

c. know that thing is illegal

d. possible that legisl could make it strict liability offense

iv. Then see if you have tools such as presumption and constructive possession

v. MPC Appr 2.01(4):
a. Possession is an “act” if the possessor either knowingly obtained the object possessed or knew she was in control of it MPC: does not require that you know about the illegality of the object but only that you had knowledge that you had control over it.

vi. Wheeler v. U.S.[231] – constructive possession and presumption to help Gov get over difficulty of proof

vii. People v. Glory [228]

5. MPC VOLUNTARY ACT 2.01(1)

II. Mens Rea (mental state) 

1. CL mens rea
i.  Intentionally: 

a. Meaning: (subjective)

1. it is his desire to cause social harm

2. he acts with knowledge that the social harm is virtually certain to occur as a result of his conduct 

b. Difference btw Motive and Intent: 

1. Intent limited to one’s purpose to commit proscribed act → for what
2. Motive concerns all inquires into why one did proscribed act → why 
3. Motive not relevant in substantive crim law except as evidence tending to show D committed the crime
4. motive can also relevant in claims of defense: if motive for intentional action is legally justifiable (self-defense)
c. General v. Specific Intent (only in CL, MPC does not make distinction)

1. General: intent to do something on undetermined occasion, only state of mind required is an intent to commit the act constituting the crime (e.g. statutory rape and rape) 

a. All actor has to do is conduct the actus reus with a culpable mind

2. Specific: special mental element required above and beyond any actus reus of the crime, over and beyond any mental state required wrt the actus reus of the crime. (e.g. murder – not just intent to pull the trigger but intent to kill)

a. When statute requires that actor know some particular circumstance

d. Transferred Intent: if one intends injury to the person or property or another and in the effort to accomplish this he inflicts harm upon a person or property of other than the one intended, he is guilty.

1. one who accidentally harms a bystander while failing to inflict harm ot the intended victim acts with the culpability of the intentional wrongdoer.

2. When it does not apply:

a. Misidentification

b. Kills intended victim but bullet goes thru and kills another person, intent can’t be transferred bc “used up” in the 1st victim

i. don’t want disproportionate punishment 

c. if the crime by defn precludes it

i. e.g. Ford v. State [125] – D threw rocks at X (driver) with intent to maim X, rocks struck car and seriously injured V ( passenger)

a. assault (attempted battery) of X

b. D’s conviction of “assaulting any person with intent to maim such person” in relation to V was overturned bc D’s intent to maim X was not transferable by statute

d. No transferred intent among diff crimes

ii. knowing or w/ knowledge

a. subjective std

b. Meaning:

1. Knowledge of a material fact (an attendant circumstance) is a required element of an offense or person correctly believes it exists

a. E.g. fed crime for a person to knowingly import into the U.S. any controlled substance

b. a person who drives a car containing pot into the country is not guilty unless he “knows” of the presence of the contraband (the attendant circumstance) US v. Jewell [144]

2. willful blindness is equivalent of knowledge of fact→aware of a high probability of the existence of the fact in Q, and deliberately fails to investigate in order to avoid confirmation of the fact MPC 2.02(7)
c. CASES: 
1. State v. Beall [140] – D convicted of knowingly concealing stolen property; challenged jury instruction that “knowing includes situation in which rsnble person would be led to believe items were stolen” –sustained the appeal
a. Objective elem: concealment of stolen goods
b. Mental elem: knowlingly 
c. When it is knowingly wrt to circum, have to be aware but not practically certain
d. Jury instruction bad bc can use obj std only when mens rea is negligence [Hazelwood][155]
e. When mental state is knowledge→need subj std
iii. willfully 

a. Meaning:

1. the actor intended to commit the forbidden act, or

2. the actor intentionally performed the act in bad faith

b. Cases:

1. Cheek [203] – convicted bc ignorance of the law is no mistake even if subjectively it was honest and good faith belief

2. Ratzlaf [206] – willfulness read as purpose to disobey the law

iv. recklessly

a. Meaning:

1. actor knew that there is a high probability that harm would occur, and the actor disregarded a substantial and unjustifiable risk of which he was aware.

a. Cunningham [114] – purpose was probably not to poison the couple next door, statute says that it has to be malicious.

b. Subjective and thus more culpable than negligence:

1. actor was aware of the risk and consciously disregarded it

v. Negligence

a. Meaning:

1. a conduct that represents a gross deviation from the standard of reasonable care, creates a substantial and unjustifiable risk of social harm

b. objective: risk that a rsnble person should have been aware
1. 3 factors to det what a rsble person (civil negligence):
a. gravity of the harm that foreseeably would result

b. probability of harm occurring

2. burden on D to not act a D’s unusual physical characteristics if relevant to the case may be incorporated into the rsnble person std

c. criminal negligence must be a gross deviation

vi. Malice

a. Meaning:

1. if acts intentionally or recklessly causes the social harm 

b. CASES:

1. Regina v. Cunningham [114]-steal gas meter form building in order to steal coins inside, gas escaped and unintentionally harmed V.

a. D was prosecuted for “maliciously” causing the injury to V and trial judge defn “malice” as wickedness and in that sense, D acted maliciously

b. But D may not have acted recklessly if was not aware of the risk → Ct held no malice.

2. MPC 2.02  “A person may not be convicted of an offense unless he acted purposely, knowingly, recklessly or negligently as the law may require wrt each material element of the offense.” (material element includes defenses to crimes)
i. In General:  In most cases this element of an offense establishes what the defendant must have been thinking at the time she committed the actus reus, although for some crimes, a showing of criminal negligence will suffice.

ii. Gap-filling provisions MPC 2.02(3) – MPC abolishes strict liability except when imprisonment is never permitted: if statute is silent as to the std to be applied as far as culpability→can use anything worse than “recklessly” (purposely, knowingly, recklessly)
a. Usually, if std is silent on degree of culpability, the cts will impute some kind of culpability, DO NOT APPLY STRICT LIABILITY
b. MPC 2.02(3): if not in statute, material elem estb if person acted purposely, knowingly, or recklessly
c. MPC 2.02(4): prescribed culpability applies to all material elements

iii. 4 culpability terms (scienter requirement)
a. purposely (1st definition of CL intention):

1. Meaning:

a. Conscious object to engage in conduct of that nature or cause such a result

b. Wrt attendant circumstances: aware of the existence of such circumstances or he believes or hopes that they exist

b. Knowingly (subj std): 

1. Meaning:

a. Aware that death is virtually certain to occur

b. If elem involves nature of conduct or attendant circum, actor is “aware that his conduct is of that nature or that such attendant circum exist”

c. If elem involves a result of his conduct, actor is aware the “it is practically certain that his conduct will cause such a result.”

2. CASES

a. Jewell [144] – transport mary j and D claims didn’t know was in the car.

i. Statute says “knowingly transport marijuana” so he has to know it was weed.

ii. He was still convicted bc it was a conscious choice to avoid knowing. 

b. Subjective std: Beale [140] – objection to the jury instructions bc  used reasonable prudent person std but should be based on subjective knowledge

i. this is a criminal case and should not be based on rsnble person but by subjective std 

ii. the statute says actor must “know” so it is subj

3. Problems with willful blindness:

a. Doesn’t distinguish btw high probability or low

c. Recklessly:  

1. Meaning: Conscious and unjustifiable disregard of a substantial risk to others

a. Conscious: aware of the risk (subjective)

b. Unjustifiable: weigh probability, gravity of harm, burden (reason)

c. Substantial: gross deviation from what a reasonable person would do

2. A risk is substantial and unjustifiable if considering the nature and purpose of the actor’s conduct and the circum known to him, its disregard is a gross deviation form the conduct of a rsnble law abiding person.

3. Rsble person is evaluated form the perspective of a person in the actor’s situation

a. Certain physical characteristics taken into acct but not mental

4. CASES

a. Larson [160]—aware there were construction workers while speeding through zone – conviction aff’d

b. Hazelwood [155] – Exxon Valdez, challenge to jury instruction giving civil neg std→ conviction upheld (usually civ neg not enough in crim law)
c. Pple v. Davis [172] – ct says not reckless endangerment bc the gun didn’t discharge
5. Best way to think abt margins of recklessness and neglig is to think abt unloaded gun case
a. If thinks gun is unloaded, points and kills someone→reckless
b. If thinks it’s a toy gun and kills someone→neglignece
d. Negligently_________(criminal line)

1. difference from “reckless” → actor should’ve been aware but was not actually aware of the risk
2. Gross deviation that would justify punishment, substantial and unjustifiable risk is one that constitutes a gross deviation from the standard of care that a reasonable person would observe in the actor’s situation (subjective): grossly negligent if taking a risk that the 1) probability of harm occurring is high and 2) the harm is severe 3) and outweighs the benefit of the conduct.

3. CASES:

a. State v. Williams [159] – young cple with elem and high school educ convicted of manslaughter for negligently failing to provide child with med attn
i. Also not norm
ii. Labeling as felons pple who had no subj knowledge of their wrongdoing
e. Civil negligence: failure to perceive the risk that a rsnble prudent person would perceive, you are negligent if you are slightly taking a risk over social benefit

1. Hazelwood [155]-minority view and is an exception to the rule that something more than civil negligence is necessary for a crime

a. wanted to make sure that the D’s crime does not go unpunished (huge media exposure)

2. State v. Williams [159] – no subjective knowledge of wrongdoing

a. uneducated parents didn’t take child to hospital and died, guilty of involuntary manslaughter, which usually requires “recklessness” 

3. Strict liability

i. MPC 2.02(1) abolishes strict liability and requires some kind of mens rea

a. Only exception is §2.05: voluntary act and mens rea reqments don’t apply to offenses graded as violations, violations are offenses that cannot result in imprisonment
ii. If the legislature wants to set a strict liability offense, it must say so clearly (CSR)

iii. Usually applied in public welfare offenses
a. malum prohibitum: conduct is only wrong bc it is prohibited (traffic laws)

b. punishment is minor

c. violation threatens safety of many people (e.g. food and drug)

iv. Some non-public welfare cases (statutory rape)

v. Adv of SL:

a. efficient: don’t have to det whether they knew, puts burden on individuals so that they make sure they don’t commit the act.

b. prevent bogus “I didn’t know” defense

vi. Prob of SL:

a. unfair (violate DP)

1. can reduce unfairness if only applied to sml grp of pple

b. unproportional (violate 8th Am)

vii. Stepniewski [173] – Ds convicted under statute which said “intentionally refuses, neglects, or fail…” argued that intentionally modifies all words following it → Ct said intent not specific element here
a. Not usual case, usual case is Morrisette [175]→when culpability reqment silent, Ct will impute some form of intent
1. Convicted of conversion of gov property that he believed had been abandoned

2. Statute did not mention intent but bc it evolved from the CL→need mens rea
4. Transferred Intent (MPC 2.03(3))

i. Transferred intent:  (CL and MPC are in agreement) “When recklessly or negligently causing a particular result is an elem of an offense, elem not est if actual result not within risk of which actor is aware or in the case of negligence, of which he should be aware (the same kind of injury or harm intended would suffice for intent element) UNLESS:

a. MPC 2.03(3)(a): same offense but committed on a different person than intended.

b. 2.03(3)(b): actual result is same kind of injury or harm as the probable reuslt

1. No transferred intent among different crimes but can be convicted for the crime that actually results. 

5. Conditional Intent MPC 2.02(6)

i. Requirement of purpose satisfied if purpose is conditional: “when a particular purpose is an elem of an offense, elem is estab although such purpose is conditional UNLESS condition negatives the harm or evil sought to be prevented by the law defining the offense.”
b. Holloway [123] – D charged w/ carjacking defn as “taking a motor vehicle from another by force and violence or by intimidation…w/ intent to cause death or serious bodily harm”→ convicted by jury charged that intent elem could be satisfied by a conditional intent 
i. D uses a lethal weapon to get driver out of car, does he really intend to kill? He only intends to kill if he doesn’t get the car.

c. Usual rule: where there is an intent to commit an offense contingent on some circum is enough to satisfy the intent to commit the act.

d. If your conditional intent is a legal contingency which you had a rt to do in the 1st place, the you do not have the necessary intent commit the offense.

6. Presumptions:

i.  Mandatory presumptions are unconstitutional in criminal cases (Sandstrom, 135)

a. “The law presumes that pple intend the ordinary consequences of his voluntary acts” this jury instruction is unconstitutional

b. pretty much writing the intent element out of the required elements of a crime

c. don’t have to prove the act element, the act itself satisfies the intent element

d. inferring one fact from another

e. Need to know requisite mens rea for each element (some statutes are ambiguous as to whether the mens rea applies to only some or all of the elements)

ii. Permissive presumption is ok 

a. Holiday v. State [140] – not mandatory so under Sandstrom would be fine

1. Bc jury can reject or accept it

7. Mens rea in the culpability sense (broad meaning): moral culpability of causing the social harm, commit actus reus with a vicious will

8. Mens rea in the elemental sense (narrow meaning): the particular mental state element required in the definition of the crime, commit actus reus with the particular mental state set out in the definition of the offense

i. Elemental Meaning —[Rocker, 118]

a. has to be applied to all other elements of a crime.  Mental state has to be taken with respect to an act, the result, and circumstances. (coincidence in time of all elements)

b. Rocker: text of statute→lewdness or lascivious behavior or indecent exposure seem to mean different things bc otherwise would not use “or”
1. exposure seems to involve a notion of some involuntary exposure to someone else, it is being unclothed but being unclothed in front of unwanted exposure to someone else.
2. context would involve wearing no clothes and in public

3. in public would involve actual unconsented exposure

4. middle ground would involve a risk or likely or probably that someone would be exposed

5. state would argue that anywhere outdoors would be considered in public

6. ct in this case says that the 1st std is not required that there has to be “actual” unconsented exposure

7. ct also eliminates the 3rd requirement that anywhere public, and only requires that there is a risk or probability of being seen.

c. conduct element has to be intentional

1. Does Rocker have to intend exposure in a place where he could be seen by anyone else?

9. Rationale of Mens Rea:

i. Utilitarian: person who commits actus reus without mens rea is not dangerous, could not have been deterred and does not need reform

ii. Retributive:  person who commits actus reus in a morally innocent manner does not deserve to be punished bc she did not choose to act unlawfully → she is not blameworthy
a. Even if there is a social harm, no morally blameworthy

10.   Proof of intent

i. Smallwood [129]

a. D’s best argument: If he would have intended to kill them he would’ve killed them.

b. Prosecutor’s side: he knew he had HIV and there is a pattern of rape

III. RESULT –there must be a causal relationship btw the results, act and mental state
1. Some social harm occurred

2. Circumstances (no guilty mind required with some circumstances- will vary from statute to statute)

i. Many crimes require proof that certain circumstances existed at the time of the act, without a showing of these facts, D’s actions are not criminal.

a. e.g burglary: has to occur at night

ii. Circumstances differ from the results required by the crime in that they need not be the result of the defendant’s conduct

iii. Relationship to Mens Rea:  circumstances elements do raise a question as to whether the D must have been “aware” of their existence.  This involves the Mens Rea requirement above.

IV. Attendant Circumstances (not required for all offenses)

1. Defn: incl in the defn of a particular offense may be one or more conditions that must be present during the prohibited conduct or part of the prohibited result 

i. E.g. Burglary: breaking into dwelling of another at night→ in the absence of these conditions, the social harm of burglary has not occurred.
V. CAUSATION  (Only necessary if it is a result crime)

1. Generally: in addition to the requirement of concurrence, if a crime requires proof of a result, it must appear that the D’s conduct was the legal cause of that result.  Cause in fact and “proximate” causation both must be shown before liability may be imposed.

2. Cause in fact: “But for” the acts of the D the forbidden result would not have happened.

i. It isn’t required that the D’s act is the sole cause, test of “materiality”→the D’s act must have been a material factor in bringing about the harm.

ii. Accelerating a result than person has caused the social harm

iii. Act that causes the result has to occur at the same time, the elements have to coincide

a. State v. Rose – V dragged by D’s car but could’ve died upon impact therefore not guilty of manslaughter

3. Proximate Cause (policy determination):  Q is is it too remote and bazaar (the result is not one normally associated with the act)? 

i.  Proximate cause problems arise primarily when an expected result occurs in a manner not contemplated by the D.  

a. The issue is whether the difference btw the anticipated sequence of events and what actually transpired is enough to “break the chain of causation.”  

ii. Generally, D will not be relieved of liability simply bc the harm that he intended was occasioned by an unanticipated sequence of events. [Kibbe, 343]

a. Henderson v. Kibbe [347]- Kibbe and Krall met Stafford at bar, decided to rob him, abandoned him on side of unlit rural hwy where his is killed by passing car

1. SC holds failure to instruct on causation so unfair it violated D’s rts

2. Case not prosecuted as FM bc act that caused death not done in furtherance of felony

3. What makes this xtrme indiff murder→ Ds could have foreseen
b. No proximate cause prob where D intended to kill or death caused recklessly that had foreseeable risks.

c. If D acted recklessly but did not foresee the risks then there is a proximate cause prob.

iii. Breaking the chain of causation: no proximate cause if meet the following 3 requirements:

a. intervening act of the victim:  

1. Response: won’t break chain of causation unless freakish or unforeseeable

2. Coincidence: will break chain of causation unless rsnbly foreseeable

3. Blaue [348] – after being stabbed victim refuse to get blood transfusion bc of religion

a. D had intention to kill her and she does die

b. D take victim as he finds her

b. intervening act of a 3rd party

1. Response: will not brk the chain unless freakish

a. E.g. doctor negligently op on V but D is responsible for initial injury (negligence of doctor is foreseeable)

c. nonhuman intervening cause

1. Coincidence: will be an intervening cause

a. E.g. bc D hit V, V had to go to hospital and on the way was hit by lightning and dies as a result of the lightning → no liability
iv. Response to D’s prior action:  when it involves a reaction to the conditions created by the D,  won’t break chain of causation unless it was unforeseeable and was outside the range of probability, has to be freakish and not just unforeseeable

a. E.g. D responsible for injury and V ends up in hospital, the doctor operates improperly – will not brk the chain of causation bc it is foreseeable (only if doctor did something out of the ordinary like strangle the V → then intervening cause)
v. Coincidence to the D’s prior action:  cause already existed but where the D’s act merely puts the victim at a certain place at a certain time, and bc the victim was so located it was possible for him to be acted upon by the intervening cause.  

a. Can break the chain of causation UNLESS it was reasonably foreseeable.  

b. Only has to be unforeseeable as opposed to abnormal.

1. Unforeseeable: the intervening factor must have been unforeseeable by the D at the time of his action.

c. Sole direct cause of a result:  the intervening factor must also be the sole major cause of the result. 

1.  If it simply combines with the effects of the D’s conduct, both are concurrent proximate causes and the chain of causation will not be broken.

4. MPC 2.03 (1): Causal Relationship Btw Conduct and Result

VI. Purposes of Punishment (when a statute is vague, the purposes of punishment become very imp’t)

1. Why have theories of Punishment?

i. Theories guide lawmakers in setting the range of penalties for specific crimes and they aid judges in sentencing individual offenders

ii. Don’t want to punish the innocent bc law loses its legitimacy

2. Consequentialist/Utilitarianism: punishment is justified if it serves a useful purpose (to prevent harm) – actions as means to good ends

i. Goal: deterrence as chief goal of punishment, to maximize happiness→by excluding everything that subtracts from that happiness
ii. Both crime and punishment are bad.  They both cause pain and are costly to society.  Punishment is not permissible unless it is likely to prevent a greater evil, crime more mischievous than the punishment.
1. pain inflicted by punishment justifiable as deterrence
iii. Rationale:

1. looks forward to justify punishment: human beings act rationally, balance criminal rewards against its punishment

2. risk of detention and conviction 

3. if punishment will not have a net benefit, the crime should go unpunished, no matter how much the offender may deserve punishemnt

iv. Specific Deterrence:  deterring the specific D from committing future crimes

1. incapacitation

v. General Deterrence:  D is punished to convince the public to forego criminal conduct in the future.

vi. Rehabilitation: best way to prevent future crime is by reforming the ind.

3. Retributivism (Deontological appr): an eye for an eye, the person deserved the punishment – looks not and the conseq of the act but at the motivations of the actors

i. Rationale: don’t want to punish someone who had no moral culpability to violate law

1. The commission of the part offense itself justifies punishment

2. Give everyone their just deserts (pay moral debt to society)

I. Regardless of whether or not will reduce crime

3. human beings by nature have free will.  If a person freely chooses to commit a wrongful act, he deserves to be punished for his choice.  If he does not choose to do so-his conduct is accidental or otherwise not freely chosen- punishment is not deserved

4. Looking back to justify punishment 

5. to punish the innocent would violate this approach

4. Incapacitation

VII. LIMITATIONS OF PUNISHMENT

1. Legality: DUE PROCESS → can’t punish a legal act, and can’t illegally punish an illegal act, “no crime without law, no punishment without law”

i. 3 principles:

a. criminal statutes should be understandable to rsnble law abiding pple

b. criminal statutes should be crafted so as not to delegate policy matters to policemen judges and juries on an ad hoc and subjective basis

c. judicial interpretation of ambiguous statues should be biased in favor of the accused (rule of lenity)

ii. Keeler – the D cannot be charged for murder if it is not a crime if a fetus is not a human being, even though it is a detestable thing that he did, can not be convicted bc it is wrong unless it is made a crime
a. Statute said killing of a “human being” w/ malice aforethought
iii. Void for Vagueness Doctrine ( more likely to win on this challenge):  laws which are worded in an excessively vague manner allow for enforcement which is too discriminatory on behalf of law enforcement.

a. open texture: all statutes are vague in some way, some proscribed crimes are vague even when it is defined in criminal code

b. 2 kinds of arguments:

1. facially invalid for vagueness bc you can’t tell what is a crime

a. hard to win on this bc usually statutes have something which they are targeted

2. as applied in judicial enlargement (cts can’t create an offense by enlarging a statute)→covered conduct that no rsnble person would’ve known that it was a crime.  It would be unforeseeable for D to know that it was made a crime
a. when cts add or expand a statute, run into probs with providing notice 
i. Locke [60] – “crime against nature”, not impermissibly vague, fair warning problem, the D should have know that his conduct was illegal even w/out the statute.  
c. Variables in det void for vagueness:

1. Nature of borderline activity: if near the border of legality→then borderline conduct is protected
2. Whether strict liability or the statute requires a scienter element that you must know that the conduct is prohibited
a. If strict liability then void for vagueness will not be an excuse
3. whether civil or criminal?
a. Criminal then ???
4. judicial decisions in other jurisdictions

a. this was enough to prosecute in Locke v. Rose [62]
i. majority opinion says that other states have made interpretation that it is a crime, so it shouldn’t be a surprise to Locke, he had fair warning

d. Rationale

1. It is morally unjust to punish a person whose conduct was lawful at the time that she acted, because she did not choose to violate the law

2. A law cannot have deterrent effect unless pple are put on notice of the illegality of the specific conduct

2. Autonomy – SDP/ Privacy

i. 14th amend EQUAL PROTECTION: “no state shall deny equal protection rts…” does that mean that the fed gov deny equal protection rts?  It was unthinkable that Congress would discriminate

a. not much of a limitation bc:

ii. “all cases alike should be tried alike” is not without qualifications

a. certain kinds of classifications are subject to close scrutiny (age, race, ethnicity) but others are not→which means legislature has discretion in those other instances to make what they want a crime
b. 3 levels of scrutiny for discriminatory enforcement (singled out on the basis of race etc):
1. Strict scrutiny: race, ethnicity, age
2. intermediate scrutiny: gender
3. rational scrutiny: sexual orientation (no recognized constitutional protection) 

iii. Equal Protection clause:  judges must give strict scrutiny in cases involving certain characteristics if it substantially serves a public interest

a. Gender became a new issue, there are a slew of gender classifications and if subject to strict scrutiny it would invalidate numerous past laws.

b. Why gender classification only gets intermediate scrutiny but rational scrutiny for sexual orientation?

1. Small groups can be very effective

2. Does not serve any public interest and public not ready to accept sexual orientation as a substantive rt 

iv. Ex Post Facto Clause:  legislatures are prohibited from enacting laws that punish conduct that was lawful at the time of the commission, or that increases the punishment for an act committed before the law took place.

v. 1st Amend: protects speech and religion→can’t make those things a crime
3. Egality – EQUAL PROTECTION

i. All law is classified

ii. Family law ridden with gender classifications which are subj to i/s

iii. Why i/s for gender, but only r/b for sexual orientation?

a. Don’t see sexual orientation as serving public interest

4. Proportionality (cruel and unusual punishment – 8th amend)

i. Punishment should be proportional to the offense committed (MPC 1.02(2)(c))

a. Principle is agreed upon but application is difficult

b. Utilitarian: punishment is proportional if it inflicts no more pain than is necessary to fulfill its deterrent goal

1. General Deterrence: more likely crime will occur in community→ more severe punishment, more difficult to deter→more severe punishment
2. Specific Deterrence:
a. More dangerous the offender→ more severe punishment
b. More difficult to deter→ more severe punishment
c. Retributivist: punishment should be proportional to the harm caused, taking into consideration the actor’s degree of culpability for the conduct

ii. Legislature’s role in determining proportional sentencing system:

a. If you set the range of punishment for a crime too widely than you end up with unequal punishment (retributivist concern)

b. But you need to set the range wide enough to take into account all the different types of potential cases. (utilitarian view)

iii. What other things, besides theories of punishment, might you consult to det whether punishment is excessive (to reduce subjectivity): 3-factors identified in Solem p.102

a. nature of crime (gravity of the offense), how dangerous it is → these are instinctive measures

b. penalties in other jurisdictions

c. penalties in this jurisdiction

d. recurrence of offense by the D

e. how abt putting boundaries on the sentencing

iv. 8th amend challenges are not likely to succeed unless so extreme

v. statutes are not likely to be subject to constitutional challenge

vi. Limiting judge’s discretion by using Guideline Approach: Bergman [23]

a. Prosecutor gets the power of discretion

b. Problem with discretion:  losing equality bc not treating like cases alike.  What are like cases, and what is “alike?”  You can’t really identify like cases so equality is really hard to define.

vii. CASES:

a. Harmelin [101]: 4 principles

1. sentencing is legislature’s not judicial decision

2. 8th amd does not mandate adoption of any one penological theory

3. marked divergence in theories of sentencing and sentencing itself does not render punishment grossly disproportionate

4. proportionality review should be informed by objective factors to max possible xtent

a. 8th amd does not require strict proportionality btw crime and sentence, only forbids extreme sentences grossly disproportionate to crime

VIII. JURISDICTION

1. Relationship btw state, county and municipality

i. If elements are identical among these diff juris, and there are diff punishments for same conduct, it creates a constit prob b/c of conflicting laws

ii. E.g. In Pierce, D would prefer state statute b/c it involves less punishment

2. Fed v. state relationship

i. CSR: fed law preempts state law where it is made clear by Congress 

ii. If it isn’t expressly preempted by fed law, then state law overrides fed law.

IX. SOURCES OF CRIMINAL LAW

1. Statutes

2. CL: basic principle of morality

i. Principle that no one should profit from his own wrong

3. Legal Positivism: recognized authoritatively by law, means it has to be respected by some.

i. Law is a union of primary and secondary rules

a. Primary rule: tells you what is to do e.g. Don’t rob

b. Secondary rule:  tell officials what to do when the primary rules aren’t complied with → must have both in order to have criminal law
4. Normative Theory:  validity of law may in part depend on value judgments
i. Principles embedded
X. BURDEN OF PROOF

1. In Re Winship (cited in Mullaney)

i. A prosecution is allocated burden of persuading factfinder beyond rsnble doubt of “every fact necessary to constitute crime charged”

ii. Exact scope unclr – prosecutor must prove every fact necessary to constitute crime charged, but what precisely are facts for which gov must carry burden of persuasion?

2. Mullaney v. Wilbur [264]

i. ME case; D admitted to killing, but said no malice aforethought.  TC instructed that if prosecution proved D killed victim unlawfully and intentionally, then was murder, and burden shifted to defense to prove provocation.

ii. SC said could not shift – prosecution has the burden to prove that it was not due to provocation

a. Under ME law, common elem of murder and manslaughter were that homicide be:

1. unlawful – neither justifiable or excusable

2. committed intentionally

3. UNLESS D proved killing in a heat of passion or sudden provocation

iii. SC held DPC req’d prosecution not only to prove D guilty of homicide, but also persuade jury re facts relating to D’s degree of criminal culpability

iv. Once D satisfies her burden of production regarding aff defense, prosecution req’d to disprove defense

3. Patterson v. NY [270]

i. When Winship said “every fact” – it meant every element of a crime, prosecution is not req’d to prove elements of a defense 

ii. NY case; D killed paramour of soon to be ex-wife; argued for manslaughter

iii. TC shifted burden to D of proving provocation.

iv. Does this implicate Mullaney and Winship constitutional probs? 

a. SC said could shift burden if aff defense

v. NY law of “xtreme emotional disturbance” based on MPC, broader than ME lang 

vi. Under DPC, prosecution req’d to prove every elem of offense, but legis may shift to D burden of persuasion in nonelem i.e. defenses

a. Ct said this interpretation is consistent w/ Mullaney

1. 1 elem of murder in ME was that killing be “unlawful” – which means killing “neither justifiable or xcusable”

a. Heat of passion is excuse defense, therefore, for ME homicide to be “unlawful,” had to be absence of excuse

2. So under ME law, absence of defense was ingredient of murder

3. to require prosecution to prove absence of heat of passion consistent w/ making gov prove every elem of crime charged

b. In NY, however

1. absence of extreme emotional disturbance not an elem of murder

ii. Turns out D worse off under MPC than in ME w/ strict categories of defenses

iii. Depending on facts of case, sometimes D benefits and sometimes Gov benefits. 

XI.   HOMICIDE

1. Homicide: the killing of a human being by a another human being
i. CL:  fetus not a human being until it is born alive [Keeler]
ii. Born alive rule overruled: Hughes [254]
iii. Death:  when brain dead
iv. Year and a Day CL Rule:  in order to make a killing murder, party must die within a year and one day after the cause of death (now some juris have extended the time frame)
2.  Statutory Degrees of Criminal Homicide 

i.  FIRST DEGREE MURDER – willful, deliberate, premeditated 

a. Generally: Jury must find each element beyond a reasonable doubt.

ii. Statutes typically classify the following homicides as 1st degree murders:

a. Willful, Deliberate, Premeditated Killings (similar to intent to kill): Premeditated Killings are those in which the intent to kill is formed pursuant to preexisting reflection, rather than a sudden impulse or heat of passion. 




Willful: specific intent to kill






Deliberate: calculation and consideration of the consequences



Premeditated: think abt beforehand, may be formed immediately before the 

killing

1. No appreciable time needed:  A number of courts do not weigh premeditation in units of time. Rather, the formulation of the intent to kill and the act upon this intent can occur as instantaneously as successive thoughts.

2. Proof of due consideration: Others, however, insist upon proof that the defendant did give the matter reasonably calm consideration. This can consist of planning activity prior to  the crime or some reasonable substitute, such as proof of a preexisting motive together with evidence that the killing was committed in such a way as to suggest a preconceived plan (i.e. measuring a lethal dose of poison).

3. Proving Premeditation and Deliberation (Forrest)

a. Good facts for prosecution to prove premeditation and deliberation:

i. relationship btw D and victim (especially if relationship is of passion of a lover or enemy)

ii. planning activity





Procuring a weapon





Planning escape





Luring of victim

iii. Method of how killing took place



Extreme brutality





Victim killed while asleep

iv. Confessions

v. Motive

vi. Post-crime behavior

vii. Mental or physical attributes that are unique to the D

Speaks to whether D has the capacity to calculate and deliberate murder

b. Good facts for Defense:

i. Absence of relationship

ii. Manner of killing





E.g. Strangulation seems uncalculated

4. Premeditated killing is worse than 2nd degree murder bc an impulsive killing means that the person did not have time to reflect on the decision to kill, whereas 1st degree killing person had an opportunity to reflect on the conseq.

b. Killing During Enumerated Felonies: A killing committed during the perpetration (or attempted perpetration) of certain statutorily enumerated felonies is often made first degree murder. The specific felonies typically include arson, rape, robbery, burglary, kidnapping, mayhem, and sexual molestation of a child.

1. A   Note: not all felony murders will be murder in the first degree. If the killing arises out of a felony that is not enumerated in the applicable statute, and does not otherwise qualify for first degree murder, it is second degree murder.

2. Must do 8th amend analysis → aggravating circumstances

iii. SECOND DEGREE MURDER (degrees of murders are creations of statutes and there is no CL equivalent)
a. Generally: Killings not premeditated or deliberated - Anything that is not specifically intent (purpose or knowledge) will get 2d degree

b. Under statutes that divide murder into degrees, all killing committed with malice aforethought that are not specifically made first degree murder are second degree murder.

c. Killings that resulted from assaults from the intention to inflict grievous bodily injury

d. Extreme reckless, abandoned malignant heart, willful and wonton disregard of human life (Berry)
3. CL Approach (no juris is going to have both CL and MPC, you will get diff results dep on which appr is used) [Mullaney, 264] 








-at CL, all murders got death penalty so many states created degrees of murder for the less culpable killings
i. MURDER 

a. Defn: unlawful killing of a human being with “malice aforethought” – mere words not enough [Malice Aforethought = kills another w/o legal excuse (e.g. insanity) or justification (e.g. self-defense) or mitigating circumstances (e.g. provocation).  
b. Malice Aforethought include 4 types of killings:
1. Intentional killings  ( purpose or knowledge with subst certainty that death was going to occur→ like MPC)  
a. Subjective fault: must prove that D formed the intent to kill another person rather tan that, simply, a rsnble person would have known that the conduct would result in death
b. Nat’l and Probable Consequences Rule:  ordinary pple intend the nat’l and probable (foreseeable) conseq of their actions, the D is an ordinary person, therefore, she intended the nat’l consequence of her actions 
i. Mandatory presumption unconstitutional bc violates DP clause by shifting burden of proof regarding the element of intent from the prosecutor to defendant [Sandstrom]
2. Killings with intent to commit grievous bodily harm:  a murder conviction is likewise supported by evidence that the defendant intended to inflict serious bodily injury, even though he did not consciously desire to cause the victim’s death.
a. Injury that imperils life
3. Killings with depraved heart (extreme recklessness or indifference to the value of human life) :  Under certain and exceptional circumstances, a defendant may be guilty of murder if he acts in the face of an unusually high risk that his conduct will cause death or serious bodily injury. It is said that the risk must have been so great that ignoring it demonstrates an “abandoned and malignant heart” or a “depraved mind”.  

a. Malice aforethought is implied

b. Extreme Recklessness: consciously disregards a substantial and unjustifiable risk to human life, risk of death is extreme → MURDER
i. E.g. driving in a very intoxicated condition, playing Russian Roulette, shooting into a crowd
c. Recklessness (Criminal Negligence): when a person should be, but is not aware that her conduct is very risky, no implied malice → MANSLAUGHTER
4. Felony murder (cannot be reduced to manslaughter):  If the D was in the act of committing or attempted commission of a felony, and therefore had the intent to commit a felony, he acted with malice aforethought.  
a. Death of another must be “foreseeable” (Felony Murder Rule – no such rule under MPC).
b. CL: there weren’t many felonies and you could be hanged for any of them (arson, robbery, theft)

i. Over time, death penalty used less and so the concept of felonies became important

c. Intent to commit a felony satisfied the Mens Rea requirement of murder.
i. Easing the prosecutor’s burden of proof
ii. Prosecutor’s don’t have to prove one of the elements of murder (malice aforethought), all they have to do is prove the D committed the felony.
d. Why does felony murder rule still persist? (don’t necessarily need felony murder bc can convict on intent to kill murder charge in most cases)

i. Deter violent felonies

ii. useful in interrogation

iii. also useful in plea bargaining-easier to get pple to plea to robbery 

iv. in a lot of cases, hard to prove intent to kill so felony murder solves that difficulty→all prosecuation has to prove is that killing occurred during a felony whether intentional or unintentional

v. deter negligent killing

vi. deter the felony itself





-but, why not just ↑ the penalty for the felony?
vii. reaffirming the sanctity of human life

e. Limitations (judges don’t like Felony merger bc they think it is arbitrary and cts believe that if the gov wants to prove intent they should do that and shouldn’t escape that duty by FMR):

i. Impose restrictions on subj matter

a. Inherently dangerous felony

b. Must be forcible felony

1. need to look at circumstances to det whether inherently dangerous

2. Goodseal [320] – possession of a firearm by ex-felon

ii. Temporal Proximity: Killing has to occur during the felony

a. Once the conduct is enough to satisfy “attempt” then may apply felony murder liability 

b. The Q becomes when is the attempt over? Usual determination of when a crime is over:

1. central object of the felons have been achieved or frustrated

2. reach temporary safety

3. immediate flight is over, if in immediate flight then window is still open

iii. In furtherance of felony

iv. Co-felon victims and non-felon shooters

a. Surviving felons can’t be liable for the death of the co-felons if a third party kills the co-felon or a bystander

b. But, if the co-felon is responsible for the death of an innocent person, liability will be imputed to the non-shooter felon

v. Causation 

a. Cause in fact: in the absence of the felony the victim wouldn’t have died at that moment

b. Proximate Cause: If death occurred in a bazaar unforeseeable way [no pants in out in the cold case]→no liable
c. fair degree of medical certainty needed that the death would not have occurred w/o the conduct of the D.

vi. Felony Merger Rule: when the felony itself is a violent/assaultive felony, then can not apply felony murder rule

a. felony has to be indep of the homicide/killing to apply the felony murder rule.  If the felony is the means by which the victim’s death is caused, or otherwise is part of the killing, the felony “merges” into the killing.  This renders it unavailable as a predicate for the felony murder rule

1. e.g. Robbery: person was not trying to kill but was trying to steal property (this is an indep purpose and is an indep felony)→ therefore, felony murder can be applied
b. bootstraps attempted murder to felony murder, therefore, there would never be a manslaughter conviction 

c. Rationale:  to preserve voluntary manslaughter as a separate offense and to prevent violent felonies 

d. Are all intentional killings murder?

1. To use a deadly attack as satisfying murder if it results in death would completely bypass the involuntary manslaughter conviction.

2. If every manslaughter became felony murder due to the felony murder rule, there would be no manslaughter rule at all 
e. Minnesota law says: you don’t even have to intend to kill, all you have to show is substantial bodily harm, sometimes, all you have to show is that the person intended “ordinary harm”, and if a really bad harm occurs, you are responsible for it. (See Stamp case)

f. Policy arguments:  deterrence is not effective when holding someone responsible for murder when the felony and murder is the commission of the same act

g. Double Jeopardy

1. Trial 1 (trial for felony) Trial 2 (felony murder)→no dbl jeopardy

2. Trial 1 (felony murder) Trial 2 (trial for felony)→dbl jeopardy 

3. in the 2nd situation, by proving felony murder first you have also established intent to commit felony so it would be dbl jeopardy

ii. VOLUNTARY MANSLAUGHTER: the above killings will be reduced to manslaughter if there was sudden quarrel or heat of passion/provocation (never set in stone, has always been fluid) 

a. Even if given manslaughter instruction, jury can still convict for murder
b. Elements of Voluntary Manslaughter: [Gutherie 290]

1. intent to kill (intentional killing that would be murder if it wasn’t for the provocation)

2. sudden heat of passion as a result of adequate provocation [Patterson, 270]
a. 4 categories of sudden quarrel or heat of passion 
i. battery of D or someone close to D
ii. mutual combat (e.g. dueling)
iii. adultery
iv. guardsman’s defense (defending agst a homosexual advance)
b. Provocation defense if:

i. adeq provocation – words not enough 
ii. heat of passion (deep emotion not just a little aroused)

iii. sudden – no reduction if rsnble time to cool off

iv. causal connection

c. Reasonable Person Std (Objective):  provocation that would cause an ordinary person to act out of passion rather than out of judgment 

1. What is the defn of a rsnble person? What abt a person with very low IQ, a blind person, the MPC would probably say that in these cases, that was the actor’s situation, and make allowances for it.→ trad’lly age and sex
a. Bedder [277] – youth convicted of murdering prostitute, instruction that provocation must be sufficient to cause rsnble person to lose self-control
2. probably take into acct D’s special circumstances

d. can mitigate any flavor of murder or manslaughter with provocation

1. jury still can find murder if didn’t find adeq provocation, does not mean a person will always get manslaughter bc of instruction

iii. INVOLUNTARY MANSLAUGHTER – unintentional killing [317]

a. 2 categories:

1. criminal negligence: commission of a lawful act which might produce death, committed in an unlawful manner and w/o due caution and circumspection

a. extreme reckless (or extreme indiff to life)→ MURDER
i. here, the D is aware of the risk
b. but if not aware and should have been → criminal negligence→ involuntary manslaughter
i. Actor should have realized that his act creates an unrsble risk and there is a subst probability that serious harm will result

ii. Gross deviation from the std of care that a rsnble person would exercise in the same situation

2. Misdemeanor Manslaughter: a killing that isn’t even negligent but an accidental killing that occurs during the commission of an unlawful act not a felony

a. e.g. a driver who fails to stop at a stop sign and kills a pedestrian

b. even if non-negligent but just violating a law → still involuntary manslaughter
4. MPC Criminal Homicide Approach

i. MURDER §210 (no degrees of murder) – felony of 1st deg

a. Defn §210.2: unjustifiably and inexcusably and in the absence of mitigating circumstances taking of life 1) purposefully 2) knowingly → same as intent kill in CL
1. premeditation and deliberation not req’d
b. or 3) recklessly under circumstances manifesting extreme indifference to the value of human life unless under influence of extreme mental or emotional disturbance (disturbance is the “but for” cause for killing) for which there is rsnble explanation or excuse. (Then becomes voluntary manslaughter)
1. determined by a person in the actor’s situation, determined from the viewpoint of a person in the actor’s situation under the circumstances as he believes them to be (it is a reasonable excuse if one can relate to (), different jury has different values, so a common law category may not necessarily excuse the ( (ex. adultery) 

a. Patterson [270] – NY defn of murder based on MPC

i. State wins in this case bc asserted affirmative defense and therefore can shift burden 

ii. Classic provocation manslaughter case under CL

c. More than mere negligence or even recklessness (can have “extreme” recklessness for murder) is required in these cases. The risk of death necessary for either recklessness or negligence is not enough for this type of murder; at most, reckless or negligent killings can be manslaughter.  In addition, negligence does not require that the defendant have been actually aware of the risk of death; murders in this category may require actual awareness of risk.

1. Hyam [303]

d. No Felony murder per se §210.1(1)(b)
1. extreme recklessness, thus, murder is presumed if the homicide occurs while the actor is engaged in, or is an accomplice in, the commission or attempted commission of one of the dangerous felonies specified in the statute.

ii. MANSLAUGHTER §210.3 – felony of 2d deg

a. Defn: recklessly kills another (extreme recklessness = Murder, reckless = Manslaughter), or result of extreme mental or emotional disturbance for which there is a reasonable explanation or excuse 

1. Criminal negligence not enough

2. Diminished capacity would qualify as a mental disturbance (dep on juris)

b. EMED: 

1. Objective: reasonable explanation or excuse (for the mental condition and not referring to the homicide)

a. Whether it was rsble expln for actor to be that emotionally disturbed under the circum not whether there was a rsble expln or excuse for the killing

2. Subjective: reasonableness of the explanation is considered form the viewpt of person in actor’s situation as he believes them to be

3. words alone may be sufficient unlike CL provocation

4. no suddenness reqment unlike CL

5. MPC much broader, allows consideration of all circum Probability of harm occurring

6. MPC approach is subjective: must be subjectively aware of the risk the D’s conduct creates, modern statutes tend to redefine the homicide offenses by grading them according to the different states of mind as defined by the MPC

c. Escamilla [315]—recklessness requires subjective awareness of the risk

1. D’s theory is that rsnble jury can concl that rsnble to pt gun at someone threatening you and is reckless only if you knew gun was defective

2. w/o subj awareness of risk, not invol manslaughter

d. People v. Berry [281] – ct said provocation can be brooding for long time

iii. NEGLIGENT HOMICIDE §210.4 – felony of 3d deg

a. Involuntary manslaughter at CL
5. CAPITAL MURDER

i. Generally:  Some modern statutes distinguish the offense of capital murder from murder.  This offense usually requires proof of at least one of several enumerated aggravated factors or “special circumstances”. Under this approach, a defendant may be sentenced to death only if convicted of the separate offense of capital murder.

XII.  DEATH PENALTY

1. Generally limited to crimes in which a person is killed, rationale is that punishment has to be proportional to the crime.

2. In order to get a death penalty (the stream gets smaller and smaller as you go down the list so that those deserving the death penalty become fewer and fewer):

i. Must commit homicide

a. Coker v. GA [373] – will not get death penalty for rape

ii. Must be murder rather than some other offense

iii. Must be in a state with capital punishment

iv. Sentencing decision

3. Constitutional Debate

i. Furman [359]:  the Sup Ct held that he death penalty was unconstitutional (agst 8th amendment):  it is arbitrary and random.

ii. Gregg v. Georgia [359]

a. Punishment violates 8th amd when unnecessary and wanton infliction of pain, grossly disproportionate 

b. What argument can Gregg make that GA statute did not provide for aggravating circum as req’d by Furman?

1.  Enmund: driving the get away car for burglars (not enough for death penalty)

iii. Tison – upheld the death penalty

a. Reckless disregard for human life

iv. Why DP unconstitutional per se?

a. Fits under cruel and unusual punishment under 8th amendment

1. but the 5th amendment include “capital punishment” so can’t say that the Constitution does not allow DP.

b. tradition also says that DP is not unconstitutional per se.

c. evolving stds of decency says that it is unconstitutional bc some things that were accepted then is no longer acceptable now.

v. capital punishment is an expression of society’s moral outrage at particular offensive conduct.

4. Balancing aggravating v. mitigating circumstances MPC 210.6:

i. Must have met at least one of the aggravating circumstances and should consider all mitigating circumstances.

a. Aggravating circumstances [Gregg v. Georgia][364]: 

b. covers a wide range of murders→the aggravating circumstances cover so many cases that it really isn’t regulating the prosecutorial charges, can be exercised arbitrarily and the claim is that the statute hasn’t made the DP rational

5. any felony murder would be eligible for DP, but felony murders are the most questionable kind of murder as far as culpability

i. Tison v. Arizona:  D argued that DP is commensurate only with an intent to kill and therefore cannot be imposed in a felony murder rule.  This incorret.  Reckless indifference to human life can be just as threatening and blameworthy as an intent to kill.

6. judge can overrule the jury’s decision for DP

i. judge unlike the jury will have to give some kind of expln of why came to the conclusion he did.

ii. Prosecution has the discretion of whether or not to seek death penalty

iii. Making DP mandatory in certain crimes:

a. reduces discretion but does not allow individualized consideration of circumstances

b. Bad representation in death penalty cases, no one wants to take a long case for a small fee, contract basis, even if good lawyer take the case, makes himself very unpopular.

XIII.   FAILURE OF PROOF DEFENSES (defenses in which the D introduces evid that demonstrate prosecution failed to prove an essential element of the offense)
1. Mistake of Fact (shows that D lacked requisite intent – can negate mens rea element)
i. Not a true defense, only negates an element (mental state) of a crime (in my notes it says that if mistaken to a material fact, then mistake cannot be used as a defense?????)
ii. an actor who is mistaken about some fact “does not have the same kind of opportunity to avoid doing evil that he would have if he knew what he was doing”
a. freedom of choice and ultimately the moral basis for punishment is undermined
iii. CL:  

a. Specific intent crimes – is a defense if it negates the particular element of mens rea, the specific intent, in the definition of the offense
1. actor has intent of something specific to occur (e.g. Murder would have specific intent of death resulting)
a. e.g. if take property you thought was abandoned, your mistake of fact can negate a charge of larceny (intent to steal or deprive the owner of possession)
2. Subjective: it does not matter if actor had an unrsble belief 
3. Sexton [185] – D though gun was unloaded, issue is whether mistake of fact is defense to charge of reckless manslaughter - magazine dysfunctional 
a. No mistake instruction
b. General intent crimes (all that needs to be proven is that the D committed the act with a morally culpable state of mind)– crimes that did not include an express mental state element, can’t negate a general intent crime 
1. was the D’s mistake a morally blameworthy mistake? 
2. Objective: honest AND reasonable mistake is a defense (unrsnble mistake→ not a defense) 
3. sometimes, even if there was a rsnble mistake but the act was a morally wrful act, defense cannot be used.
iv. MPC 2.04(1):

a. Does the D have the specific mens rea? → A mistake is a defense if it negates the mental state required to establish any element of the offense OR the law provides that such mistake constitutes a defense.
b. If act only requires “recklessly” then defense of mistake cannot be used
c. It is irrelevant if the offense would be identified as general or specific intent crime
2. Mistake of Law:  in general, “ignorance of the law is no excuse”
i. As a matter of social efficiency and utilitarianism→don’t want mistake to be used broadly, might invite fraud. [Marrero]
a. At CL, most offenses were malum in se and few pple alleged surprise in these offenses. Certain things are wrong and pple should know they are wrong : Malum in se therefore mistake should not be a defense [Marrero, 191]
1. response:  today there are a lot more malum prohibitum offenses and it is reasonable to be unaware of some laws or to be confused as to their meaning.
b. Want to encourage education of the law and prevent ignorance of the law (utilitarian perspective)
ii. 3 situations where defense of mistake of law can be used:

a. Reasonable Reliance on an official statement: can be defense if there was an official statement  (Marrero – even though D’s interpretation of the statute was reasonable, reliance on own personal understanding is not enough, carrying gun thinking that he was a peace officer exempt from the NY statute)
1. Chief of police
2. State sup ct
3. Trial ct cannot be relied upon bc can be reversed on appeal
4. atty – not enough
b. Situations involving omissions: 
1. e.g. Marrero is a peace officer and there is a statute requiring all officers to carry guns bc they want to encourage more lawful guns on the street, Marrero is caught not carrying a gun
2. person must have knowledge that she must perform this act, it has to be something that pple ordinarily would do.
a. Must have some scienter as to the illegality of the omission
b. Lambert: law says felons must register their presence 
i. here conduct was atypical and is a passive conduct requiring no affirmative action
ii. offense was malum prohibitum – DP concern with fair warning
c. Situations in which the statute itself allows for mistake as a defense 
1. e.g. if statute itself requires the D have knowledge that activity is illegal and also know what you are doing, then D can’t be found liable if he didn’t know that it was illegal.
2. Cheek [202] – D claims that income tax unconstit, Ct interprets “wilful” as must know it is illegal as well as know what the act is
iii. MPC 2.04(3) Ignorance or Mistake






Mistake of law is defense when:
a. Statute defn offense not known to actor or not rsnbly made avail prior to conduct alleged OR
b. D acts in rsble reliance on official statement of law contained in … 
XIV.   AFFIRMATIVE DEFENSES (exceptions after gov has made prima facie case, the D has to either prove one element is missing or come forward with an affirmative defense)
1. Procedural Context:

i. Gov must prove prima facie case (element analysis of the offense)
a. Sometimes, D will assert defense first, but can’t shift the burden if affirmative defense will prove an element of the offense
ii. The D has to either prove one element is missing or come forward with an affirmative defense (D has to prove elements of Affirmative Defense)
a. Does not shift the burden of proof other than an insanity plea
b. But D has to come forth w/some evid to suggest his claim
c. Gov has to disprove the affirmative defense beyond a reasonable doubt
1. Peterson Concurrence: all gov has to prove is one element of defense is missing
d. Patterson  says burden of proving affirmative defense can be shifted to D
iii. D is saying yes I did it, but I have an excuse or justification 

a. Excuse: centers on the actor and tries to show that actor is not morally culpable for his wrongful conduct (D may not have done the rt thing, but we don’t blame D bc the D lacked “free choice”)
1. insanity→ the act is not warranted but the actor is not blameworthy for the act
2. mistaken reasonable belief that the party is justified in doing something might look more like an excuse
b. Justification:  under the circumstances is socially acceptable or serves some social benefit.  Focuses on the act and seeks to show that the act was not wrongful
1. e.g.  self-defense
2. Insanity:  criminal law is all about “free will,” a diseased mind does not have free will, even if has the intent to kill, intention is a product of a mental disease that they should not be held responsible. → Goes to show Diminished Capacity too!!!!!
i. Rationale:  can’t deter a crazy person
ii. Procedurally: D has the burden of proving insanity by clear and convincing evid THEN prosecution has burden to rebut defense (disprove an elem of defense) by beyond a rsnble doubt.
iii. Procedural Context:

i. Competency to Stand Trial

1. General Rule – A person may not be tried, convicted, or sentenced for an offense if, during the criminal proceedings, she:

a. lacks the capacity to consult with her attorney “with a reasonable degree of rational understanding”; or

b. lacks a “rational as well as factual understanding of the proceedings” against her

ii. Stages of a trial:

1. Pleading:  D does not want to raise NGI but counsel wants to raise it, what happens?

a. Why can you raise competency over an objection by the D?

i. Plea has to be “knowing and voluntary” for NGI but the plea for competency to stand trial is just an understanding of the proceedings

b. D can overrule the lawyer

c. D has to plead it before trial→need advanced notice bc it involves expert testimony and examinations

d. Is the ordered examination by a government psych a violation of rt against self-incrimination?

i. No, bc it is necessary to have an expert to prove insanity

2. Admitting evidence

a. Answer on an ultimate issue:  determine who wins and who loses→in other situations expert witness can say who wins and who loses, BUT in insanity defense, expert cannot testify to ultimate issue.

i. Peculiar thing here is that the experts have no knowledge of the particular case, did not witness the act or even know the D from before, but they can tell us non-obvious things based on their expertise in similar cases and professional experience.

ii. Not dealing with physical phenomenon but with human behavior based on interviewing D.

iii. Advantage of calling psych:  in civil litigation, the D has to testify, in criminal litigation the D does not need to testify.

1. D does not want to testify in insanity cases bc it is very unpredictable what the D will do.

2. So hiring an expert will tell the D’s story for him much more sympathetic bc probably more articulate.

iv. M’Naghten Test: a person is insane if, at the time of her act, (2 prongs) – fed ct uses this

a. She was suffering from a mental disease or defect and
1. Low IQ does not count bc it is a congenital feature of the person and even if the person doesn’t know btw rt v. wr, it is not a mental defect.
2. Compulsive Gambling Disorder will not get a defense under MN std bc it speaks to compulsion rather than cognition, but it can be asserted as a defense under the ALI std.
b. Cognitive prong (2 prongs): as a result of mental disease or defect
1.  Did not know the nature and quality of the act that she was doing OR
a.  e.g. doesn’t know the difference btw humans and giant gerbils
2. she did not know that what she was doing was wrong 
a. (doesn’t know rt v. wrong)→must know that society thinks it is wrong (morally wrong)
b. or that the law does not permit the conduct (legally wrong)
v. Irresistible Impulse Test (ALI test): MPC added a 3rd volitional (behavioral) prong to the M’Naghten Test (lack capacity to control behavior)→adopted after Hinckley, not adopted by many juris.
a. even if knew her conduct was wrong, an actor may not have the volition to conform to the law, actions were beyond her control.  Therefore, a person is insane if at the time of the offense, she 
1. acted from an irresistible and uncontrollable impulse
2. lost the power to choose btw the rt and wrong
3. D’s actions were beyond her control
b. This ALI test gives you more flexibility than the M’Naghten test
1. Drawing distinction here takes into acct certain pple that are clearly sick and unable to have the volition to conform to societal expectations.
a. e.g. Compulsive Gambling Disorder can be asserted under ALI but not under MN test bc it speaks to compulsion rather than cognition
b. God told me to do it:  you know what God commands is not allowed by society→ MN can’t be asserted, but can go to volitional/behavioral prong of ALI test bc can’t stop oneself
c. criticisms of the this Test:
1. it does not recognize degrees of incapacity (just bc the person can tell the difference btw a human being and a giant gerbil, he may still be out of touch with reality)
2. really Qs the personal responsibility belief bc anything can be said to be a strong compulsion, should that be an excuse?
3. by focusing solely on cognitive disability, the rule disregards the possibility that a person may be able to distinguish good from evil, and yet be unable to control her behavior.
4. Puts unrealistic restrictions on expert psychiatric testimony, depriving the jury of a true picture of the D’s mental condition.
d. Parsons v. State [399]
vi. Products Test :  Durham test (abandoned in Brawner)
a. a person is excused if her act was the product of a mental disease or defect, if not for the defect, she would not have committed the crime (“but for” test) – very broad
b. Support:
1. allow experts to testify freely without having to fit into cognitive or irresistible impulse tests
c. Criticisms:  

1. would exculpate pple who could be deterred and who had control of their actions
2. gave expert testimony too much influence
vii. MPC “Substantial Capacity” Test [U.S. v. Brawner, 401]
a. Insanity if a person has:
1.  a mental disease and
2.  lack substantial capacity to appreciate the criminality or wrongfulness of the conduct (cognitive) OR
3.  lack substantial capacity to conform her conduct to the law (volitional)
2. Diminished Capacity (a sane person may suffer from a mental disability that prevents him form forming the mental state required for the commission of an offense -- rule of admitting psych expert testimony) 

i. Defense only for specific intent crime if juris allows this defense 

ii. 4 positions adopted by jurisdictions in permitting mental abnormality evidence [443]

1. Mens Rea Defense: admit any evidence of a mental abnormality to negate the requisite state of mind required as an element of the offense charged → can be acquitted if lacked requisite mens rea
a. states allow for any crime (MPC states)

2. Partial responsibility—California approach: admit evidence only to negate a specific intent element of the offense charged.

a. Provides complete defense to the specific intent crime, but it provides no defense to the lesser included crime

i. Most specific intent crimes have a lesser included criminal offense not requiring specific intent.  

ii. McVey [439]: element analysis

1. Act: take or ctrl of property

2. mental state: intentional requirement, but don’t take to take it for the purpose of stealing it bc it is not a theft statute

3. circumstance element: property must be known to have been stolen

4. could easily charac this as a specific intent crime by saying that the intention has to be to take property that you know is stolen.

b. Allow expert testimony when it can mitigate a serious crime to a lesser crime

3. admit evidence only in homicide cases to negate malice or premeditation (allow murder to be reduced to manslaughter) 

a. in homicide, there are more niches than other crimes the mens rea varies much more, and therefore it make sense to limit to homicide.

b. Even the least offensive crime in homicide is a very serious crime, so it wouldn’t hurt goal of deterrence even if allowed diminished capacity

c. Under MPC, there is this room for D to assert insanity defense (extreme disturbance incl in the MPC)

4. not allow evidence unless D’s mental state rises to the lev of insanity

iii. Arguments against Diminished Capacity [Wilcox]

1. Diminished Capacity serves to ameliorate the limitations of the traditional, M’Naghten right from wrong test for insanity.  But no need in jurisdictions that have abandoned or expanded upon the narrow M’Naghten standard, such as Ohio.

2. Alleviates the harshness of the death penalty when mentally ill (s are convicted of capital crimes.  But no use in jurisdictions where mental capacity is a formal mitigating factor.

3. Imprecision of Psychiatric Testimony – Mental health experts are unable to provide sufficiently objective verification of this intermediate condition.   It is much easier to draw a line separating sane and insane, as opposed to dividing sane offenders into normal and abnormal offenders with reduced culpability.

4. Not logical to allow evidence of intoxication but not diminished capacity – it is much easier to jurors to determine whether an accused was so intoxicated.  Ordinary jurors do not have the sophistication to understand the concepts associated with diminished capacity.

5. Fear of Crime – a person who is adjudged insane confronts the “very real possibility of prolonged confinement in the snake pit”; but a successful diminished capacity claim may result in an “outright acquittal.”

3. Intoxication:  alcohol or drugs (insanity and diminished capacity comes into play)

i. Involuntary:

1. Types:

a. Coercion

b. Unknowingly becomes intoxicated (e.g. didn’t know there were drugs in drink)

c. Intoxication so disproportionate to amt ingested, actor did not know susceptible

d. Prescribed medication and get unexpected rxn

2. Is a defense in 2 circumstances:

a. Can be used to for general and specific to prove lack of mens rea: as a result of involuntary intoxication, the actor lacked the requisite mental state of the offense

i. CL and MPC 2.08

b. Temporary insanity (also under MPC 2.08(4)) as a result of invol intoxication

i. In M’Naghten juris: invol intox stands in for mental defect (then go thru analysis) 

1. doesn’t know from rt or wr bc of intox

ii. Irresistible Impulse Juris: could not ctrl analysis 

3. Powell [447] – could argue that no voluntary bc surrounded by enormous pressure

a. Being found in a state of intoxication in public → D wanted to argue that suffered from chronic alcoholism and unable to avoid drunken condition
b. Ct convicted him not on the basis of being a chronic alcoholic, but for being in public while drunk (therefore, not punishing for illness but rather his conduct)
ii. Voluntary intoxication:  

1. OVERVIEW:

a. Generally not an excuse, but sometimes can negate mens rea element
b. many times, act enhances rather than mitigates culpability 

c. temporary insanity due to vol intoxication is not an excuse

2. Rationale for rejecting the defense:

a. No deterrent effect, don’t want to encourage pple to take certain axns that could possibly excuse crime

b. Blame those who choose to do evil

3. CL: 

a. Specific intent crimes: voluntary intoxication can be introduced to show D didn’t have the specific intent to commit the crime

i. Still guilty of something bc specific intent includes general intent to a lesser degree

b. General intent crimes: can’t consider evidence of intoxication

4. MPC 2.08(2): no distinction btw specific and general

a. Will exculpate D if it negates any element of the offense

b. If offense only required “recklessness” then can’t introduce evidence of intoxication

i. E.g. reckless homicide (manslaughter)→killing someone while driving recklessly
c. Egelhoff [468]
i.  As a rule of evidence: can’t consider voluntary intoxication on a charge of murder
iii. Status v. Conduct

1. Robinson v. California – can’t punish someone’s status

2. once you become an addict, shouldn’t punish bc no act required at all, the initial act was legal unlike taking drugs

4. Duress: I know it was wrong but I had no choice (excuse)

i. D acts under pressure of a 3rd party→ coerced crime is not morally blameworthy bc didn’t have oppr to conform to the law
ii. CL elements:
1. imminent threat operating on the actor’s will (to self or family member)

a. e.g. threatening person to commit perjury or else kill → not an imminent threat
2. of unreasonable/deadly force

3. that a reasonable person will not be able to overcome

4. nonfault of the actor

a. another position: can assert defense if the offense only required “recklessness”

5. must have no other alternatives→ must be reasonable belief
iii. Defense is not available in homicide cases (usual rule) bc:

1. utilitarian: better to die yourself than to kill an innocent person

2. evidentiary concern: only person that can testify is the bad guy since the person who coerced you is dead and can’t testify

iv. Defense in felony murder (can be used)

1. can have defense for the felony, but what about the murder?

a. It is logical that if you allow defense for the felony, then should have good defense for the felony murder as well

v. MPC 2.09 (can use in any crime even murder):  coerced into committing crime by the use of or threat to use unlawful force against her or another

1. force or threat need not be deadly as required under CL

2. does not have to be imminent 

3. unlawful

4. reasonable person (of rsble firmness) would not be able to resist

5. unavailable to person who placed self in situation, especially if elem of crime is recklessly

5. Necessity:  balancing two wrongs and choosing to do the more right thing (more like justification – the greater evil is something that can be prevented by the lesser evil)

i. CL Conditions: (generally not avail for murder unless saving more lives than killing)

1. faced with a choice of evils, and conduct is of the lesser evil

a. e.g. blowing up a house to prevent the spread of fire

2. imminent harm:  

a. to self or others or to property

b. [Warshow 549]- harm was not imminent

i. D arrested for trespassing at nuclear power plant; raised defense of necessity

ii. Ct said defense not avail (although can use necessity on possession charge)

3. nonfault of actor

4. causal element: actor must reasonably anticipate that his actions will abate the threatened harm

a. can use even if wrong but rsnbly could have believed

ii. MPC 3.02 (fallback): elements of the defense when the legislature has not considered the Q of whether necessity can be a defense (can use for any crime even murder)

1. actor must believe conduct is necessary to avoid harm

2. imminency of harm is not required

a. Unger [562] – escape prison to avoid homosexual assault

b. Bailey [556] – SC said prisons are bad places and can sometimes assert defense of necessity

3. balancing of harms

4. nonfault of actor

5. if legisl has made a clr choice to exclude → no defense
6. can’t use if offense only requires reckless or negligence 
6. Self-Defense

i. “a person who is not an aggressor is justified in using force upon another if the rsnbly believes that such force is necessary to protect himself from imminent use of unlawful force by the other person.”
ii. Elements:

1. use of force was necessary
2. force was proportional to the threat that D was combating
3. rsble belief
4. not initial aggressor

a.  forfeit defense if you are the initial aggressor [U.S. v. Peterson]

iii. CL:  

1. Non-deadly force:

a. Any use of force must be proportional to the harm threatened

b. Must have honest (subjective in that actor must actually believe that there is a threat) and reasonable belief (objective in that it is based on a reasonable person) of imminent harm
i. Unreasonable mistaken actor is still guilty notwithstanding his belief that he was acting in legitimate self-defense

c. Actor may not respond to non-deadly force with deadly force, if he does, he becomes the aggressor and initial aggressor may have justification to use deadly force in response (in some jurisdictions)

i. In other jurisdictions forfeit self-defense if you are the initial aggressor 

2. Deadly Force:  

a. Is justified in using deadly force if:

i. Reasonably believes its use is (does not have to correct but has to be reasonable)

ii. necessary to prevent

iii. Imminent threat of

iv. Unlawful use of

v. Deadly force by the aggressor

b. Forcible felonies (robbery, burglary, arson, rape): can use deadly force to prevent forcible felonies on the theory that forcible felonies are inherently deadly threats 

c. There is a legal duty to retreat if possible “bloodshed is a high price to pay for honor”

i. Exceptions to duty to retreat

1. if D is initial aggressor

2. Castle Doctrine:  non-aggressor need not retreat if he is attacked in his own dwelling even if can safely do so. “Man’s home is his castle”

a. Even if aggressor is co-dweller, no need to retreat

iv. MPC 3.04 (read): a person is not justified in using deadly force against another UNLESS she believes that such force is immediately necessary to protect herself against the exercise of unlawful deadly force or of a threat of rape or kidnapping

1. subjective belief: reasonable mistake is ok, but when subjective belief is unreasonable → justification of self-defense is not available
a. not available when offense only requires recklessness

2. retreat is not required if in own dwelling
3. replaces “imminent” with “immediately necessary…on the present occasion” → more freedom to act
4. can’t be initial aggressor (provoke the act)
a. different from CL in that person is not the initial aggressor if she initiates only nondeadly aggression
v. Battered Women Syndrome:  [Bechtel 506]- can assert as evid
1. std case is long term abuse, and woman kills man while he is asleep
a. prob is that the imminence element is missing
b. prob of failure to retreat (exception under CL castle doctrine)
c. prob of the gravity of the attack
2. ct’s way of modifying self-defense without having to go thru the legislative process
3. what man did to the D in the past is going to be relevant bc D may be more attune to know when there is imminent danger [Bechtel]

a. wife shot husband while asleep

i. elem of imminence is missing

b. belief was rsnble bc of BWS and that is why had to kill while asleep rather than later 
7. Imperfect self-defense: if D was reckless in his belief, then instead of murder would get involuntary manslaughter
i. MPC Appr: 

1. no imperfect self-defense claim

2. initial aggressor accountable for orig unlawful use of force but not for defense agst disproportionate return of force

8. Defense of Others

i. CL:  intervener may use force when and to the same extent he reasonably believes that the 3rd party would be justified in using force to protect self.

1. 4 conditions:

a. D would be justified in using such force to protect herself if the facts were as she believed them to be (belief you are on the rt side)

b. under facts as D believes them to be, 3rd party would be justified in using such force in self-protection

c. D believes the intervention is necessary to protect 3rd party

d. if 3rd party required to retreat, must first help her retreat before using force

ii. MPC (modern view):  if you reasonably believe that you are on the rt side, then may intervene on their behalf (4 conditions)

9. Defense of Property

i. CL:  justified in using nondeadly force to defend imminent threat of property being stolen

1. But can’t shoot someone who is trying to leave

2. If someone is trying to break in, still can’t shoot him

a. Never justified in using deadly force to protect property UNLESS imminent threat to you body or to prevent forcible felony

ii. MPC:  right to use force is based on the actor’s subjective belief

10. CONSENT [MPC 2.11]: 

i. General rule: not a defense 

ii. Exceptions:

1. when consent is an element of an offense

a. e.g. rape, theft (when the gov has to prove that these acts were not consented to)

2. violent injury is inflicted during a sporting event

a. certain sporting events are ok bc competitive contact sports have foreseeable risk and injury

b. societal value judgment to allow this

c. if consent not allowed in sporting context, legislature will probably make a law that allows consent to be a defense

d. Limits of this defense: what society is willing to tolerate

i. depart from rules of this sport, then give up the defense

ii. borderline cases: Hiott [573] – boys playing with BB gun

1. no value

2. no protective gear

3. more notorious a sport is the less likely legislature is to condemn it

3. sadomasochism [575]?????

a. the notion that anything that is eroticized is private

b. no one knows about consent (happens in private and on one to testify)

iii. Attempts to broaden the defense of CONSENT:

1. Glucksberg [565] – state law prohibiting assisted suicide

a. Who should decide if it is an individual prerogative or not?

b. Purpose of the legislature is not to protect autonomous decisions but to override those autonomous decisions

iv. MPC 2.11(1): consent is defense if it negates an elem of offense

1. sexual crimes: statute says need nonconsensual sex (may still have assault/battery)

2. theft: defense is that it was a gift

v. Policy

1. normative judgment that some activities just can’t agree to e.g. dueling

XV. RAPE   (general intent crime)

1. Forcible Rape:  
i. CL:  carnal knowledge of a woman forcibly and against her will
a. Sex = vaginal penetration by male of the female’s vagina
b. nonconsensual oral or anal penetration constituted the sep offense of sodomy
c. ELEMENTS:
1. sex

2. by force or threat of force (of grevious bodily injury or death)
a. resistance req’d (if resistance was possible)
3. without consent

a. threat in xchange for benefit or in the absence of force may be enough to show no consent in these cases
b. e.g.  penetrating someone who is not conscious, there is no force under the traditional appr
d. traditional appr:

1. marital exemption
2. prompt complaint
3. good repute (woman’s chastity)
4. resistance
5. D’s prior history
ii. MODERN APPR:

a. Rape Shield Law: got rid of previous sexual history except with V
b. no marital exemption
c. “sex” broadened to incl oral, anal, same gender
d. no longer req’d resistance
e. prompt complaint reqment reduced from formal procedural hurdle to evid jury can consider
f. woman’s chastity irrelevant
g. ELEMENTS: (same as CL)
1. sex 
2. by force
3. without consent
iii. FORCE

a. MPC 213.1: RAPE and Related Offenses
1. Abolished force reqment
a. a male who has sexual intercourse with a female not his wife is guilty of rape if he compels her to submit by force or by threat of imminent death, serious bodily injury, extreme pain or kidnapping, to be inflicted on anyone OR
b. substantially impair power to control conduct (e.g. drugs etc) for purpose of preventing resistance OR

c. female is unconscious or under 10
2. Provides for situations where consent is really not consensual (extreme forms of pressure)
a. mistaken identity
b. woman who is insane that is not apparent and she consents
b. CASES
1. Alston [585] – D and V had been involved for 6 mo but broke up, D took her to friend’s house.  Dismissed (statute says forcible compulsion- here, lacking)
a. No Q there was no consent, and there was force in past relationship
b. D was not violent the day he raped her
2. Rusk [591]—how can you lightly choke someone
a. V drove D home, D took her keys → Convicted of forcible rape
b. Immobilizing her by taking her car keys as force
i. immobilizing someone might constitute as force (being in a bad neighborhood)
3. Thompson [593] – teacher threaten no graduation if don’t have sex → no forcible rape.  Charge of sexual intercourse without consent dismissed
a. w/o consent defn as victim compelled to submit by force or by threat of imminent death
e. if argue intercourse itself is force, would be reading force elem out of statute
1. Derive force from the absence of consent, intercourse itself is force, so whenever there isn’t consensual sex there is force [M.T.S. 619]- minority view
ii. CONSENT

a. Any case in which consent given but not really consenting?
1. gun to her head
2. is it consensual when drug-addict prostitute says yes to sex just to get $ for her habit?
a. Apparent consent but not real
b. Fraud
1. Fraud in inducement – still consent
2. Fraud in Factum – not consent bc V did not know that she agreed to sex
a. E.g. inserting a penis instead of a medical device
iii. May be create two different offenses (Dripps)
a. Low grade:  sex despite verbal objection
b. High grade (RAPE): any person who conducts battery or assault or uses force while having sex
iv. Defenses:

a. Mistake of fact [Morgan 630]
1. not guilty if had actual subjective belief that woman voluntarily consented
2. bc rape is a general intent crime (all you need is intent to have intercourse), not guilty of rape if at the time he had a reasonable belief that the female was voluntarily consenting
b. Mistake of force [Rusk 591] – borderline cases
1. difficulty in arguing absence of consent, but did he think he was forcing her → he intends his conduct, but does he intend her agreement as result of force?
v. strict liability is in collision with public policy bc rape is the 2nd most serious felony, before you convict someone for such a serious crime should 1st find D of some culpability
a. pitch for strict liability: there could be cases where someone might misrep their mens rea
b. for purposes of deterrence and crime ctrl we should punish those occasional pple who may be blamesless
2. Nonforcible Rape:  no threat of force
i. Statutory Rape
a. Strict liability
1. no mistake defense
2. pple who haven’t reached a certain age are incapable of consent
b. Owens [625]
XVI.   INCHOATE CRIMES (an object offense not completed) ( UNDER MPC, can’t be charged for more than one inchoate crime)
1. ATTEMPT 

i. ELEMENTS
a. Intent to commit object offense
1. Dual intent:
a. actor must intentionally commit the acts that constitute the actus reus of an attempt (must intentionally perform acts that constitutes a substantial step in the commission of a substantive offense)
b. Perform these acts w/ the specific intention of committing the substantive crime.
b. Some act tending toward its commission (act in furtherance of that intent which goes far enough towards completion of crime)
1. preparation not enough
2. LOOK at DIFF TESTS
ii. Complete but imperfect v. incomplete attempts
a. Complete but imperfect: actor performs all of the acts that she set out to do, but fails to attain her criminal goal.
b. Incomplete attempt: actor does some of the acts necessary to achieve the criminal goal, but she is prevented from continuing.
iii. The successful commission of an object offense includes an attempt to commit it.
a. In a prosecution for a crime of intent, a jury may return a verdict for the lesser offense of an attempt to commit the object offense
b. In every case where an attempt is charged, proof of its actual commission establishes the attempt.
iv. Attempt is punished less seriously than the successful offense bc:
a. Utility in rewarding someone who at the last minute controls his impulses
b. Punish successful offenses way too much bc of community outrage, when there is no actual death, then can get away politically with less punishment
c. Psychological perspective: pple place too much emphasis that individuals determine behavior and the result of their choices instead of the circumstances, always blame actions on the person, something that person did instead of the situation that individual was involved in.
v. Why punish attempt at all?
a. Utilitarian – crime control
1. no deterrence – punishment for attempt won’t work bc they were willing to chance the punishment for success which is more severe 
2. incapacitation may keep D from committing the crime in future
b. Retributive – criminal attempters have a culpable mind.  Who shoots and misses is just as culpable as one who succeeds.
1. Can’t be convicted of both attempt and object offense, attempt merges into the object offense.
vi. CL definition: a person, with the intent to commit an offense, performs any act that constitutes a substantial step toward the commission of the offense.
vii. Proof of MENS REA:  attempt is a specific intent offense, even if the substantive crime is a general intent offense. (e.g. In actual homicide, can just prove intent to cause bodily injury, but in attempted homicide, must have specific intent to kill)
a. MPC: attempt liability is intent – purpose or knowledge
b. Mens rea, complications posed by object crime
1. If crime is general intent (e.g. rape), but you have specific intent to commit crime, you can be guilty of attempt.
a. Do not have to show an intent to have intercourse by force, just show an intent to have intercourse.
2. If crime is has more finely tuned intent e.g. homicide – intent has to be the result of the crime not just intent to commit the act
3. Harris [647] – cannot be guilty of attempted homicide if was only intent to cause bodily injury
a. trial judge’s instruction was wrong bc gave impression that intent to cause bodily injury was enough to find attempt
b. must be specific intent to kill
c. No attempted (in)voluntary manslaughter (reckless indifference behavior) – can be charged for arson or reckless endangerment
d. object crime is to have a result (a killing), but with reckless indifference the killing would not be the D’s intent
4.  in re Smith [654] – object crime is kidnapping, but can’t show that D specifically intended to kidnap her, could have intended to rob her or rape her.
viii. ACTUS REUS (real limit on attempt liability, not mens rea)
a. MPC 5.01(1)  Criminal Attempt 






“A person is guilty of attempt to commit crime if, acting w/ culpability otherwise req’d for commission of crime, he:
1. (a) purposely engages in conduct which would constitute crime if attendant circum were as he believes them to be OR
2. (b) when causing parituclar result is elem of crime, does or omits to do anything w/ purpose of causing such a result w/o further conduct on his part OR
3. (c) purposely does or omits to do anything which, under the circum as he believes them to be, is act or omission constituting substantial step in course of conduct planned to culminate in his commission of the crime.
4. §5.01(2)(a)-(g) conduct considered a substantial step under (c)

b. Different Approaches in determining when D has engaged in sufficient acts: [657] 
1. Last Act Test: person performed all acts he believed necessary to commit target offense
a. Eagleton [657] – bread charged for excessive amt, only thing that needed to be done was to deliver the bread
2. Danger Proximity Test:  how much the D has done and how close to success he is
a. Rizzo [658] – attempted robbery, but no target person for robbery was ever found (no conviction)
3. Indispensable Element Test:  focuses on what remains to be done, no attempt if the actor has not yet obtained control of an indispensable feature of the criminal plan.
a. Orndorff [660] – Jamaican switch, D gives up before going into back, we don’t know why he gave up (no conviction)
b. under MPC, could fit under category (b): enticing or seeking to entice the contemplated victim
4. Probable Desistance Test: D had reached a pt where it was unlikely he would abandon his efforts to achieve the criminal objective
a. Commonwealth v. Skipper [662] – prisoner trying to procure weapons, scheme to escape, there is evidence that one of the weapons was sold for money (no conviction), had sufficient time to withdraw
b. Under MPC: would fit under (f) → possession, collection of materials to be employed in commission of a crime…
i. Response: materials not to escape but for financial gain, or may be might escape in the indefinite future.
5. Equivocality Test: whether the D’s actions manifest the intent to achieve the criminal objective.  Conduct standing alone must demonstrate criminal intent.
a. Bowen [663] – no overt act; going into old woman’s house and found jewelry
6. Substantial Step Test (MPC):  D’s acts must be strongly corroborative of his criminal purpose
a. Mandujano [667] – D was unsuccessful in locating drugs for undercover.  Convicted for attempted distribution 
ix. DEFENSES:
a. IMPOSSIBILITY: actor seems to have the requisite mens rea and has done everything in her power to commit the offense.
1. Factual Impossibility (not a defense at CL): actor’s intended end constitutes a crime, but she fails to complete the offense bc of a factual circumstance unknown to her or beyond her control.  At the end, the D is always disappointed bc didn’t get what he wanted.
a. Thwarted in his plan that would have actually been a crime if completed (thwarted by circumstances beyond D’s control)
b. Mistaken about some fact relating to the victim, herself, and/or the method of commission → had the circumstances been as the actor believes them to be, the crime would have been consummated.
i. E.g. D pickpockets an empty pocket; D intends to rape a person who appears to be a woman but is actually a man in drag; shooting at an empty bed.
c. Policy consideration of not treating this as a defense:  these pple are just as culpable and just as competent, the next time around may actually carry out the crime.
i. Thomas [675] – intended to commit the crime of rape but was already dead.
2. Legal Impossibility (is a defense at CL): 
a. Pure Legal Impossibility: the law does not proscribe the goal that the D is seeking to achieve, even if D’s plan had succeeded, he would not have committed a crime 
i. person believes that she is committing a crime but she is not, really performing a lawful act with a guilty conscience
ii. e.g. D intends to rape a woman he didn’t think he knew, but the woman ends up being his wife
iii. Wilson v. State: D was prosecuted for forgery bc added #1 to check in the sum of 2.50.
- under state law this did not constitue forgery bc he tampered with an immaterial part of the check→ so not a crime
b. Hybrid Legal (MPC abolished this as a defense): the actor’s goal is illegal but commission of the offense is impossible due to a factual mistake by regarding the legal status of some attendant circumstance relevant to her conduct. ????? How is this different from Factual Impossibility???? → it is not
i. Under CL still a defense→ but by how you characterize the offense, can easily make this a factual impossibility which is not a defense
b. Under MPC: Definitions of Attempt under MPC 5.01 (3 different situations) – subjective view taken by the MPC (13 circuits follow only 1 that follow the legal/factual distinctions, MPC repudiates the CL distinctions)
1. MPC 5.01(1)(a): purposely engages in conduct that would constitute the crime if the attendant circumstances were as she believes them to be (applies to conduct offenses, i.e. rape punishing harmful conduct rather than injurious results)
a. Thomas would fit under here bc he believed that he was engaged in unlawful conduct with a live person
b. Empty pick pocket → still guilty of attempt under MPC
c. Intends to commit rape but is actually married to the woman 
d. shooting a dead person who you think is alive is still alive →attempted murder
2. MPC 5.01(1)(b): acts with the purpose of causing the criminal result (applies to result offenses, i.e. murder)
3. MPC 5.01(1)(c): purposely does an act constituting a substantial step in furtherance of the offense.
4. MPC 5.01(2): different conducts that constitute a “substantial step”
c. ABANDONMENT/RENUNCIATION: 

1. MPC 5.01(4):  recognizes an affirmative defense of “voluntary renunciation of criminal purpose”
a. Abandons her effort to commit the crime or prevents it from being committed;
b. Her conduct manifests a complete and voluntary renunciation of her criminal purpose
c. must have some evidence of renunciation (e.g. taking steps to distance self from the crime)
d. if the reason you stopped was bc of an extraneous factor then can’t use this defense.
i. Staples [687]- plan to rob a bank, took steps and even drilled holes but stopped. (Gets probation with a felony conviction on his record)
ii. Under MPC: D’s acts would be enough to be convicted, at the pt that D signed the leas, the jury could find that he made a “substantial step”
2. Became a popular doctrine only be we have broadened the substantive liability to include criminal liability in borderline situations
2. SOLICITATION: procuring someone to commit the object offense, even if they refuse
i. Ordinarily graded lower than attempt and conspiracy bc no completed crime
ii. Elements CL
a. MENS REA (specific intent)
1. intentionally commit the actus reus of the inchoate offense (procure, invite, request, commands etc)
2. Intent that S commit the object offense (really an offer to enter a conspiracy)
a. E.g. not guilty if D jokingly suggests to S to commit an offense, but if S succeeds in the offense S will still be held liable for the offense
i. D not convicted here bc D lacks the specific intent to have S commit an actual offense
b. ACTUS REUS
1. counsels, commands, procures another to commit an object offense
a. offer has to be actually received and understood
b. can’t be generalized, must target a particular group
iii. Solicitation merges with the substantive offense
a. Solicitation does not always include attempt
1. Can be charged for both solicitation and attempt
b. Solicitation can be considered as accomplice liability
1. e.g. if D solicit X to kill V, X kills V → D will be liable as an accomplice to murder (the solicitation merges with the accomplice liability)
c. solicitation also merges with conspiracy
iv. Concerns of this offense:
a. Evidentiary problem: easy to allege and hard to disprove [Lubow 786]
1. on the other hand, don’t want to allow pple to escape liability by framing it in ambiguous ways.
3. CONSPIRACY:
i. Note: parties to a conspiracy may incur liability for crimes committed by other members of the venture.  
ii. CL: a bilateral approach→ an agreement btw 2 or more persons formed for the purpose of doing either an unlawful act or a lawful act by unlawful means
iii. MPC 5.05: a unilateral approach → when one person engages to proceed in a prohibited manner
iv. Elements
a. Actus Reus: the agreement
1. James [699] – Rep of New Africa (separatist community)
a. Charge: conspiracy to assault fed officers
b. Each D must be proved to have conspired
b. Mens Rea:
1. 2 parts:
a.  intent to agree AND
b.  intent that a or some of the conspirators will commit the object offense
i. intent may be inferred from knowledge (but knowledge is not the same as intent):





-where D has a stake in the venture




-when no legit use for goods or services

ii. Pple v. Lauria [718] – phone service, D knew that customers were prostitutes





2. CL: conspiracy is a specific intent offense → requires meeting of the minds.  Parties must intend to agree ( the actus reus of the conspiracy) and intend that the objects of their agreement be achieved
3. MPC 5.03(1): person not guilty of conspiracy UNLESS she acts with the purpose of promoting or facilitating the commission of the conduct that constitutes a crime
4. Does conspiracy charge require scienter when the substantive statute does not?
a.  US v. Feola [724] – fed officer case; statute does not say anything about the intent “on acct of performance of official duties”
i. assault is criminal to begin with → substantive offense doesn’t require mens rea that the Ds know that they are fed officers
ii. statute says: on account of → suggest that must have knowledge
iii. MPC 5.03(3)(a): only that intentionally agreed to commit the conduct that consist of the crime→then you are guilty

-Doesn’t even require that you intend to commit the crime
5. Can there be conspiracy to commit unintentional crime? Mitchell v. State [712]

a. D says can’t conspire to commit 2d deg murder bc doesn’t require premeditation; Ct says conspiracy can arise just as instantaneously as intent.


c. Overt Act (not req’d at CL)
1. only one conspirator needs to do the overt act

2. substantial step (in some juris)

3. Slight Evidence Rule: Is this constitutional → is it consistent with proof beyond a reasonable doubt

a. Not really consistent → slight evidence plus presence in the Alvarez case

b. Slight evidence is not proof beyond a reasonable doubt and constitutionality is dubious but bc it is part of history, embedded in concept of DP, would not be violation of DP

v. Wharton’s Rule: it takes two to tangle

a. an agreement by two persons to commit an offense that, by definition, requires the voluntary participation of two persons, cannot be prosecuted as a conspiracy.

1. E.g. adultery, dueling, sale of contraband

vi. Pinkerton Doctrine:

a. When one enters a conspiracy, he becomes responsible for the acts of every other conspirator done in furtherance of the conspiracy

b.  If you are a member of a conspiracy → can be charged with any offense that principal has committed as long as it is foreseeable. [Pinkerton 822]

1. St. Christopher [707] – co-conspirator never intended to go forth with the conduct/killing

a. The danger is not there bc monitored by the authorities

b. Result: conspiracy under MPC bc it has been redrafted to include unilateral conduct.

vii. Defenses:

a. Impossibility is not a defense to conspiracy 

1. If the circumstances were what they believed them to be, then will be guilty

2. the agreement and the mental state at the time of the agreement is what determines guilt (e.g. if conspire to assault a fed officer, but turns out the person is not an officer, still guilty of conspiracy bc at the time of the agreement their mental state was to assault a fed officer and if the circumstances were what they believed them to be, the crime would have been committed)

b. Mistake of law does not change what D intended to do

viii. MERGER

a. Fed law and CL: conspiracy cannot be merged with the object crime 

1. The agreement is the act of conspiring, different than the act necessary for the substantive offense.

b. MPC: conspiracy can be merged with the object crime
ix. Rationale for the Offense:
a. Preventive intervention: similar to other inchoate crimes (solicitation and attempt), it provides a basis for the police to arrest people before they commit another offense.

b. Special Dangerousness of group activity: group criminality is more dangerous than individual.  Less likely to abandon.  More resources to continue.

x. Advantages of Conspiracy Offense for the Prosecution
a. Guilt by association: Some really bad guys and the low lives can be joined at the hip.  (not only will jury hear one D’s bad conduct, but also his associates who have done bad things)

b. Statements made in furtherance of the crime are hearsay in other crimes but can be admitted in conspiracy trials.

c. Timing with respect to statute of limitations: long life span

xi. Criticisms:

a. Opens the door to entrapment
b. Punishing for mental state rather than criminal act
4. COMPLICITY: it is a completed crime unlike the other inchoate crimes. Whoever aids another person to commit another offense is liable as an accomplice if the principal does commit the offense.
i. Note: accomplice may be convicted of any crime that principal is convicted of if 
ii. Actus Reus: Aid

a. Not necessary that accomplice’s assistance be key to the crime
b. Mere presence not enough except in affirmative duty situation
c. If preconcert, that will be enough and presence at scene will thus suffice
d. Factors to take into acct such as shouting encouragement, preconcert, presence
1. Hicks v. US [796] – Hicks jointly indicted w/ Row for murder of Colvard
a. What is missing here? Can’t be sure D wanted Row to shoot Colvard, D didn’t know if Rowe intended to kill him or Colvard
b. Why is case in section on actus reus? D didn’t do anything to make it easier for principal to succeed (no act)
c. Could make argument that if didn’t look out, wouldn’t have been encouraged.
iii. Mens Rea (dual)

a. Intent to aid (has to be intentional, can’t be reckless)
1. knowledge is proof that goes to show intent, but knowledge itself is not enough
a. Gladstone [811]
i. No Q that aided in distribution of narcotics
ii. But Q is did he have the intent to aid in distribution
iii. Ct says there was only knowledge but no purpose
b. State v. Ulvinen [799] – husband murdered wife bc mom was going to move out
i. Good for D (mom): was asleep when crime occurred, no presence
ii. Good for prosecution: voiced encouragement, post-crime help 
iii. Ct found no accomplice liability 
b. Intent that P (principal) commit the object offense

1. if the principal commits an act that is beyond what the accomplice intended→ then look to reasonable foreseeability
2. if it is reasonably foreseeable then there is intent
3. if no requirement of scienter in object offense→probably have to look at foreseeability





THE END

PROCEDURAL CONSEQUENCES

- Win on bad jury instruction → get a new trial
- If appeal on sufficiency of evidence → D must show that no rsnble jury could find beyong a rsble doubt that D is guilty, if you win, can’t be retried for the same offense (double jeopardy)

-  Gov can appeal procedurally, but Gov can’t appeal the decision of the jury

OFFENSES:

1. Larceny:  specific intent offense defined at CL as the trespassory taking and carrying away of the personal property of another with intent to permanently deprive the other of the property.

2. Battery: unlawful application of force to the person of another
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