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The Court and the Legislature
· Principle of Legality: the court shall not engage in law creation. 1 
· Due Process Clause : notice requirement (no ex post facto laws)
· Void-for-vagueness: prohibits wholesale delegation of legislation to the courts. 2, 4 

· Apply judicial evaluation based on common law meaning, statutory history, and prior judicial interpretation.

· Rule of Strict Construction: “lenity doctrine”: The statute or law should be construed in such a fashion as to make it most helpful to the defendant. 3,5
· A defendant may request that a jury be instructed to consider lesser included offenses as long as such a jury could reasonably find the defendant guilty of the lesser offense. The offense cannot be higher, however, than the charge was initially.

Actus Reus
· A crime includes two components:

· Mens rea – the state of mind involved in committing the crime
· Actus reus – the physical act and its results
· A result crime is based on an outcome, e.g. murder (punishing an unwanted outcome, social harm)
· A conduct crime is based on prohibited conduct, e.g. DUI (punishing a specific dangerous behavior, potential social harm)
· A criminal act must be voluntary, but a voluntary act leading to loss of control may still result in criminal culpability (e.g., inebriation).6, 7    MPC 2.01 (1)(2)
Omission:
· An omission of a duty owed to another can sometimes be prosecutable, if that duty is legally required. This must be a legal duty, not simply a moral duty. 8, 9 MPC 2.01 (3)
· Where a statute imposes a duty

· Where one stands in a certain status relationship to another

· Where one has assumed contractual duty to care for another

· Where one has voluntarily accepted care for another thereby excluding others from caring for the person

· Where a person creates risk of harm to another

· Misprision of a felony: not a crime in the United State to not inform authorities of the plans of a crime by another; however, active cover-up is.

Possession:

Possession is considered an act if possessor knowingly procured or received the thing possessed or has had it in his possession long enough to be able to terminate his possession. MPC 2.01 (4)
Interpreting statutes:

Conduct element – the action that must be performed

Result element – the result that must occur

Attendant circumstances – what other features must be present

Mens Rea:
Broad definition is a guilty mind or a morally culpable state of mind, meaning performing a criminal act with any morally blameworthy state of mind. Narrow or “elemental” definition is a crime committed with a specific level of intent as specified in the statute. No guilt if it has a morally blameworthy state of mind that does not meet criteria in statute. “Elemental” definition is more commonly used. 10
Intent (Common Law) 11
· Intent usually includes not only consciously planned actions, but also those that the person performs knowingly. (Purpose and Knowledge = Intent)
· Intent not only includes those results that are a conscious object of the actor, but also those results that are virtually certain to occur from his conduct, even if he does not want them to occur.
· “Ordinary presumption” is the idea that intent is established by the mere fact that one understands the normal results of one’s actions. The Supreme Court ruled that judges could not instruct juries on this basis but the jury could consider this argument in making their judgment.
· “Transferred intent” doctrine: when a person intends harm to one person, but accidentally causes the harm to another, courts typically transfer the intent to this act.
· Specific Intent vs. General Intent Crimes

a. Specific intent crimes have a set required mens rea level

i. Specific mens rea requirement) and an actus reus required for conviction; or

ii. Reserved for crimes that require higher level of culpability, such as intent and knowledge.
iii. A special intent element above and beyond that required for the act (Special circumstances such as conditions, requirement for future action)

b. General intent crimes have no particular mens rea level

i. No specific mens rea requirement (morally blame worthy state of mind) and an actus reus required for conviction; or

ii. Reserved for crimes that require lower level of culpability, such as recklessness or negligence; or

iii. Any mental state that refers only to the acts that constitute the offense (not special circumstances)
Model Penal Code Approach to Mens Rea   MPC 2.02

· Elemental approach: the prosecutor must prove defendant had the particular state of mind required for each element of the material offense. The only exceptions to this are a small number of strict liability offenses defined in 2.05 that can only be punished by fines.

· Material elements include: (1) nature of the conduct, (2) attendant circumstance, and (3) result of conduct

· If no specific level of mens rea is specified, subsection (3) provides that recklessness, knowledge or purpose will satisfy that offense.

· Establishes four mens rea levels

· Purpose

· Knowledge

· Recklessness

· Negligence

· Common Law Analogy: Intentionally:  basically the equivalent of Model Penal Code “purposely” and “knowingly”.

Willful Blindness 12, 13
· A person who has suspicions aroused but purposely disregards such suspicions and does not make further inquiries, and is aware to a high-probability of the truth, can be considered as equally culpable as one with knowledge. 
· Under the MPC, you must know that it is highly probable that your suspicion is true and must not believe that it is false in the instant case. MPC 2.02 (7)-(8)
Statutory Interpretation 14
· A court may read and evaluate the meaning of the language of a statute to determine what mens rea state is required for different elements based on language and history under most common law systems.

Strict Liability:
· Mens rea is a basis of modern law. The exceptions to this are strict liability cases such as public-welfare cases (dealing with dangerous substances, acts or items) and some “light-offenses”.
· If the punishment of the wrongdoer far outweighs regulation of the social order, mens rea is required. However, if the penalty is light involving no imprisonment mens rea is probably not needed.

· The defendant should be reasonably expected to anticipate the need to be aware of the rules and facts involved in the case.

· Longer, more severe punishment argues against a strict liability, unless the legislature explicitly so specified. 15
· Strict liability may run afoul of the constitution if the elements of the offense without the strict liability element could constitute a crime. Otherwise strict liability may be fine. 16
Mistake of Fact:
· Common Law: a mistake of fact is a defense. This does not of course apply to strict liability. 17
· “Mistake of fact” is not a true affirmative defense.  It is really a challenge to proof beyond a reasonable doubt of mens rea.  
· Analysis: 
· Is it a general intent, specific intent, or strict liability crime?  
· Strict liability: intent doesn’t matter, and thus mistake doesn’t matter.  
· Specific intent crime: decide if the mistake relates to the specific intent portion of the crime, and if so does the mistake prevent the actor from having the requisite specific intent
· General intent crime: apply a “culpability” analysis – was the defendant’s state of mind blameworthy, and whether their mistake, and in turn their behavior, was reasonable.  
· MPC:  See 2.04. A mistake of fact is a defense if it negatives the mens rea required for the offense.

Mistake of Law:

· Common law: mistake of law is almost always not an excuse in general intent crimes but may be an excuse in specific intent crimes. In general intent, error must be both honest and reasonable, while in specific intent, error must simply be honest. Lambert doctrine – if no notice, it is a defense (omission, based on status, and not wrong in itself)
· MPC: See 2.04.  A mistake of law is a defense if the mistake negates the mens rea of the offense, or the law provides that the state of mind established by such a mistake constitutes a defense.  The defense must be made based on reasonable reliance under subsection (3) or due to lack of notice.18,19
Homicide:
Common Law:

· Murder is defined as the unlawful killing of another human being with “malice aforethought”. This includes four states of mind: (1) Intent to kill (which includes the equivalent of MPC Purpose and Knowledge), (2) Intent to cause grievous bodily harm (knowledge or purpose is sufficient for murder if victim actually dies), (3) “depraved heart” murder (unintentional homicide under circumstances evincing a “depraved mind” or an “abandoned and malignant heart”; equivalent to recklessness with extreme disregard for human life), and (4) Murder committed with the intent to commit a felony (felony murder rule, strict liability). 20
· Knowing or Purposeful homicide was murder unless committed in the heat of passion engendered by adequate provocation, in which case it is manslaughter.
· Murder in the 1st degree: murder perpetrated by means of poison, or by lying in wait, or by any other kind of willful, deliberate or premeditated killing, or which shall be committed in the perpetration, or attempted to perpetrate arson, rape, robbery or burglary

· Murder in the 2nd degree: all murder not qualifying as 1st degree

· Manslaughter: unlawful killing of a human being without malice. Divided into voluntary (upon a sudden quarrel or heat of passion) and involuntary (in the commission of an unlawful act not amounting to a felony, or in the commission in an unlawful manner, or without due caution and circumspection, of a lawful act which might produce death.

MPC: See Section 210.

Intentional killings:

· Premeditation under common law is based on the following criteria: 21, 22, 23
· Want of provocation
· Conduct of defendant before and after killing
· Threats and declarations of the defendant
· Ill-will or difficulties between parties
· Dealing of lethal blows after deceased was felled
· Evidence that killing was brutal.
Manslaughter: “Heat of Passion” Killings 
· Common Law: 24
· Manslaughter is intentional homicide in the heat of passion, with adequate provocation, and occurring before adequate time to cool off.
· Rule of Provocation: there must be (1) adequate provocation, (2) in the heat of passion, (3) without cooling off period, and (4) a casual connection between the provocation, the passion and the fatal act.

· Adequate provocation must be sufficient to inflame the passion of a reasonable person so as to cause them to act in passion rather than reason. Words can only constitute provocation if they are coupled with an intent and ability to cause defendant bodily harm.

· The current policy is towards having the jury decide upon the adequateness of provocation.
· Lawful conduct is never adequate provocation

· MPC: Section 210.3(1)(b)25
· “Extreme emotional disturbance” replaced heat of passion.

· May involve a series of events rather than one precipitating event (it need not be spontaneously, unlike heat of passion.)

· Two components: (1) must have acted “under the influence of extreme emotional disturbance, and (2) must have been “a reasonable explanation or excuse, the reasonableness of which is to be determined from the viewpoint of a person in the defendant’s situation under the circumstances as the defendant believed them to be.

· Interpreted to mean that a jury or judge should make the decision based on the internal situation of the defendant and the external situation as he perceived it, but applying the standards of reasonableness to such provocation.

· Covers also inquiry into defenses of diminished capacity and insanity.
Unintentional Killings:

Common Law: 26, 27
· Three levels of unintentional killings: (1) uncontestable fault and civil liability but no criminality, (2) “gross deviation” from the standard of care representing a “wanton and reckless disregard of human life” [involuntary manslaughter], and (3) act so reckless that they manifest a wanton indifference to human life, “depraved-heart” [murder].

MPC: Sections 210.3 and 210.4 define manslaughter and negligent homicide dependant on mens rea of person causing unintentional killing.
Felony Murder:

· Common Law: 
1. One is guilty of murder if a death results from conduct during the commission or attempted commission of a felony.

2. Limitations: 28, 29, 30
(1) the felony must be inherently dangerous to human life (based on the primary element of the offense at issue and “factors elevating the offense to a felony”)

(2) Felony murder cannot be charged in a situation where the homicide is an integral part of the felony offense and where the evidence shows that the offense in fact was included within the offense charged. (Merger Rule)
(3) The felony-murder rule does not apply when the homicide was caused by a non-felon. 
(4) There must be a causal relationship between the killing and the felony.
3. Misdemeanor Manslaughter: an unintended homicide occurring during the commission of a misdemeanor is considered to be manslaughter.

· MPC: 210.2(b) actors is presumed to have the mens rea level of recklessness and indifference sufficient for a murder conviction if the actor is engaged or is an accomplice in the commission of, or an attempt to commit, or flight after committing or attempting to commit robbery, rape, or deviate sexual intercourse by force or threat of force, arson, burglary, kidnapping or felonious escape.
Capital Murder:

· A death sentence can only be passed by a jury in a post-conviction sentencing hearing after weighing aggravating and mitigating factors. 
· Only a jury can decide when aggravating and mitigating factors are present.

· Requirements of Due Process: 31, 32, 33
· Strict criteria for what defines aggravating circumstances
· Separate jury hearing in the penalty phase

· Automatic appeals process

· Complete equity in application is not required as long as there is no purpose to discriminate
· Victim impact statements have been admitted as evidence on deciding on whether to apply the death penalty.

· The Enmund case defined that a non-causal accomplice cannot be sentenced to death if his participation in the crime was minor. However, if such participation was major and showed wanton disregard for human life, the death penalty application was discretionary for the state legislature. 34
· Proportionality of Punishment: the due process clause has been read as guaranteeing proportionality of the punishment to the crime. This caused the SC to find the Georgia death penalty statute for simple rape unconstitutional (Coker v. Georgia (1977)). However, the court upheld the California 3-strikes law (Ewing v. California (2003))

Rape:
Old Statutes 35, 36 
· gender specific

· focus on victim (resistance, force defined by victim’s response)

· spousal exclusion

· little emphasis on mens rea

· no levels of liability (all or nothing)

· corroboration of victims testimony necessary

· special instructions to distrust complainants testimony
Common Law:  

· If the man used force likely to cause death or serious bodily injury, the law at common law did not require the woman to resist. 
·  If the man used less force, then the woman was required to resist.  At common law, the woman had to resist to the utmost to fight the man off.  
· Rape is a general intent offense.  Thus, we apply a culpability analysis and ask whether the defendant’s mistake of fact was reasonable.  If the defendant’s mistake of fact was unreasonable, we are clear to convict.
· Mens rea required to be guilty of rape at common law appears to be negligence
MPC: Article 213
Modern Common Law: Mixed-bag. See statutes in Rape materials.
Defenses:
Five general categories of defenses

· Failure of Proof – all elements of the offense could not be proved

· Offense Modifications – while the actor has committed all the elements of the offense, he did not commit the harm or evil intended to be prevented by the statute

· Justifications – the harm is outweighed by the need to avoid an even greater harm; the conduct is tolerated or even encouraged. 

· Excuses – the offense elements were completed, society would condemn the conduct, but actor is excused because conditions indicate that the culprit is not responsible for the deed.

· Nonexculpatory Public Policy Defenses – the crime and culpability can be proved but a public policy decision precludes punishment of the offender (statute of limitations; diplomatic immunity)

Burden of Proof

· Burden of Production – need to produce sufficient evidence in support of issue to bring case forward
· Burden of Persuasion – need to persuade jury/court of your argument (if not persuaded, the party with the burden loses)
· Under common law, burden for proving all defenses was on defendant.

· Due process requires proof beyond reasonable doubt for all elements of the offense, but does not extend this requirement to the absence of every affirmative defense

· However, any increase of sentence beyond the maximum for an offense has to be proved beyond reasonable doubt and decided by a jury. 37, 38, 39, 40
Justification: the act was at least not wrongful, if not actually good. Must be necessary and proportional.
· Self-defense
· Common law principles: 

· Deadly force used in self-defense is justified at common law when:  (US v. Peterson)
· unlawful, immediate  threat; 

· must believe he is in imminent peril of death or serious bodily harm;

· response was necessary to save himself there from; 

· withdrawal is required if party was originally the instigator; 

· response must be proportional; 

· required retreat to the wall which ordinarily forbade the use of deadly force by one to whom an avenue for safe retreat was open; this was revised to not involve risk of injury to the actor and the castle rule for no retreat in your own home

· must not be the aggressor (unless previously informed and performed act of withdrawal)
· If you act in justifiable self-defense, you’re not guilty of any crime.  Even if you prove all the elements of the crime of murder, if you have a justification, then you’re not guilty.  Even if you have the intent to kill that usually constitutes malice, you may not be guilty of the offense.
· Aggressor: You can’t use deadly force in self-defense if you’re the aggressor at the time of the conflict.  In order to find the aggressor, we are looking for an “affirmative unlawful act reasonably calculated to produce” a potentially fatal fight.  Self-defense cannot be claimed by someone who deliberately puts himself in danger.
· “Reasonable belief”: a defendant shoots someone believing they have a real gun when the gun is actually fake.  Under the reasonable belief requirement, even though the person couldn’t or wouldn’t have killed the defendant, the defendant still is acquitted even though what he did was objectively wrong.  However, if, on the other hand, the gun was obviously a toy then the defendant loses the self-defense claim because the belief about the threat wasn’t objectively reasonable.
· Justification is to be evaluated on the basis of all the facts and circumstances known to the defendant, including those known substantially before the killing.

· Defendant’s actions must be judged against his or her won subjective perceptions, not those of a detached jury (e.g.: women different from men)

· Model Penal Code: See MPC 3.04 and 3.09. 41
· Cannot use self-defense if you can retreat, except if you’re in your own home or you’re a public officer.  
· Focus not on the imminence of the threat but rather on the actor’s belief in the necessity of use of deadly force against the victim.
· If an actor’s belief is sincere but reckless or negligent, the actor isn’t justified as far as reckless or negligent offenses.  If the defendant was negligent in believing that a toy gun was actually real, then under the Model Penal Code the defendant wouldn’t be guilty of murder.  The defendant would be guilty of negligent homicide if the defendant was negligent, and the defendant would be guilty of manslaughter if the defendant was reckless.
· Defense of Property:

· Common Law: 

· A person may be held liable criminally if he sets up a deadly mechanical device in his house that kills or injures an intruder.

· Killing or use of deadly force to prevent a felony was justifiable only if the offense was a forcible and an atrocious crime.

· Homicide is also justifiable when necessarily committed in attempting by lawful ways and means to apprehend any person for any felony committed.

· Deadly force cannot be used solely for the protection of property, except where the property was the dwelling house (protection from arson, dispossession or burglary).44
· Use of deadly force authorized to capture an escaping felon but not a misdemeanant. 45
· MPC: See MPC 3.06

· Necessity
· Common law:

· Three elements are required in order to show necessity: (1) the act charged must have been done to prevent a significant evil, (2) there must have been no adequate alternative, and (3) the harm caused must not have been disproportionate to the harm avoided.
· Defendant must actually believe that his conduct is necessary to avert a greater evil (and not an equal or lesser evil).  The necessity defense doesn’t help you if you recklessly or negligently created the necessity.
· Standard is that of what could be reasonably foreseen at the time 46
· There must be a direct causal relationship between the conduct and the harm to be averted47 
· Force of compulsion occurs from forces of nature.

· MPC: See 3.02
Excuse: The excuse defense focuses on the actor, not the act.  Excuse concedes that the act was bad, but there was something about the actor such that we’re willing to let them go without punishment. The burden of proof is on the defendant.
· Duress
· Common law:

· Duress is not an excuse for murder.

· Three elements: (1) an immediate threat of death or serious bodily injury, (2) a well-grounded fear that the threat will be carried out, and (3) no reasonable opportunity to escape the threatened harm.48 
· Force of compulsion comes from human beings.

· Subjective standard

· Model Penal Code: 2.09
· Duress can apply to murder

· Limit to duress: must be a human actor (unlike necessity)

· Need not be an imminent threat. 

· “Person of reasonable firmness” standard – objective rather than a subjective standard
· Intoxication:


· Common Law:

· Intoxication in many jurisdictions negates specific intent, thus reducing 1st degree murder to 2nd degree murder. Many states, however, have abolished this defense. 50
· Pathologic intoxication is exculpatory.

· MPC: See MPC 2.08
· Insanity:
· Common Law:

· M’ Naghten Test: (1) must have a mental disease or defect and (2) must not know nature or quality of and act or cannot tell that the act was wrong. The question remains whether these should be applied in a “cognitive” or in an “affective” sense. The traditional hypo for the first prong of M’Naghten is that you’re insane if you think you’re squeezing an orange when you’re really squeezing someone’s neck.
· Some jurisdictions included an additional defense on irresistible impulse.
· Durham (product test) – A person shall be excused if their unlawful act was the product of a mental disease.  In other words, they’ll be let off if they wouldn’t have done the act but for their mental disease.

· MPC: See section 4.01

· You are not responsible for your conduct if your mental disease causes you to lack the substantial capacity (1) to appreciate the criminality or wrongfulness of your conduct, or (2) to conform your conduct to the dictates of the law.  § 4.01
· Models of diminished capacity: 
· The mens rea model: Model Penal Code § 4.02 reminds us that medical or psychiatric evidence can be used not only to prove insanity, but to prove the lack of a certain mens rea necessary for to prove a crime.  
· The partial responsibility model: when all of the elements of the crime have been proven, some courts will reduce the offense from murder to manslaughter on the grounds that a person should be found to be partially responsible for the homicide.  It’s a case of partial diminished capacity rather than total loss of capacity.  Courts recognize that there are some people who are not insane, but also are not fully responsible for their actions. Very few states recognize diminished capacity.  The Model Penal Code does recognize this concept.  Manslaughter, under the Model Penal Code, covers extreme mental disturbance, not just extreme emotional disturbance.  Any state that recognizes “EMED” implicitly recognizes the diminished capacity doctrine.  But most states have abolished the “partial responsibility” version of the diminished capacity doctrine.
Inchoate offenses
Conspiracy: between two or more persons to commit an unlawful act.  
· Common law:

· Does not require an act.
Solicitation: the act of asking someone else to commit a crime
· Common Law:

· Asking someone to help commit a crime is not solicitation.  Only asking someone to do it himself is solicitation.
Attempt:


Common Law:

· A criminal attempt consists of a specific intent to commit the offense and some overt act that goes beyond mere preparation.

· A defendant cannot be convicted of an attempt and the completed crime.

· Attempts can be divided into complete (all the steps were done, but the result was not achieved) or incomplete (the actor stopped before completing all steps, either by choice or by outside influence).

· Two ways to look at attempt:

· An attempt occurs only when a neutral third-party could recognize the activity as criminal. This involves no consideration of the actor’s mental state – “objectivist”. 

· An attempt occurs when the actor intends to commit it, and has no requirement for actual external acts – “subjectivist”. 

· Typically, common law attempt received a lighter sentence than the underlying offense.

· Attempt was treated as a double mens rea crime: (1) the necessary state of mind to commit the actus rea of an attempt and (2) the specific intent of committing the substantive crime.51, 52 

· Cannot be convicted of attempt to commit a strict liability crime.

· Defining the overt act necessary to confirm criminal attempt:

· Physical proximity doctrine – the act must be proximate to the completed crime, or directly tending toward the completion of the crime

· Dangerous proximity doctrine – the greater the gravity and probability of the offense and the nearer the act to the crime, the stronger is the case for attempt

· Indispensable element test – emphasizes any indispensable element of the crime over which the actor has not obtained control may be a bar to attempt

· Probable distance test – if the conduct  in normal order, without interruption from the outside, will result in the crime

· Abnormal step approach – a step which goes beyond where a normal citizen would think better of his actions and desist

· Res ipsa loquitor or unequivocality test – an attempt is committed when the actor’s conduct manifests an intent to commit the crime 

MPC: See Section 5.01

· Punishment is same as for substantive offense, except in case of 1st degree felony, where it is downgraded to 2nd degree

· Attempt is not a specific intent crime in all circumstances.

· When dealing with a completed attempt, § 5.01(1)(a) or (b) applies. 

· If you’re dealing with a conduct offense, use § 5.01(1)(a). 

· If you’re dealing with a result crime, use § 5.01(1)(b).
· When dealing with an incomplete attempt, § 5.01(1)(c) and § 5.01(2) applies.  
· If the defendant has taken a substantial step towards committing the crime, even if there is a lot more to be done, he can be convicted.  Therefore, it’s much easier to convict under the Model Penal Code than at common law.
Defenses to Attempt Prosecution:

· Impossibility: when because of a defendant’s mistake of fact or law, his actions could not have possibly resulted in the commission of the crime he is charged with.

· Factual impossibility: the defendant’s intended end constitutes a crime, but he was unable to consummate it due to facts that were unknown to him (gun not loaded)

· Traditionally and currently not a defense under common law

· Legal impossibility

· Pure legal impossibility: the criminal law does not prohibit the conduct or result that he has attempted to achieve (sex with a person who is 15 and the defendant believes the age of consent to be 16, but the age of consent is actually 15) – full defense under common law

· Hybrid legal impossibility: attempt to commit an offense which is illegal, but commission of such offense was impossible due to a factual mistake regarding the legal status of some factor relevant to the conduct. (attempting to seduce a minor who is actually and adult police officer on a sting operation) – full defense under common law in the past, but out of favor now. 53 
· MPC has eliminated all impossibility defenses except the pure legal impossibility defense. See 5.01(4)

· Abandonment: when an actor voluntarily abandons his attempt to commit a crime

· Traditionally, abandonment was not a defense once the requisite steps were completed to convict on an attempt charge.

· Under modern common law and MPC, full and voluntary abandonment prior to completion of a crime is a full defense. 54 See 5.01(4).

· “renunciation”: actor freely and completely gives up plan
Conspiracy:
· Common Law: Conspiracy is defined and complete upon the formation of agreement

· No overt act is required

· Conspiracy is a separate crime that does not require completion of the agreed upon goal

· Conspiracy does not merge with the substantive crime and thus both can be charged

· An out of court statement of a co-conspirator that was made in furtherance of the conspiracy is admissible in court.55 
· Specific intent crime: must have (1) intent to join conspiracy and (2) intent to commit the offense which is the object of the conspiracy. 56
· MPC: 

· Conspiracy requires an overt act, though a small one will suffice, for all offenses except 1st and 2nd degree felonies 59, 60
· Merger is not clear in MPC. May or may not merge the offenses.

· No clear consensus whether circumstantial elements are specific intent or not. MPC is unclear in specifying the requirement. While it appears that the provision intends intent towards all circumstances, but depending on what defines the crime (statutory rape, ex: is it sex with someone that then turns out to be under age or is it sex with someone who is under age.)
· Seller’s Participation in a Conspiracy

· Two issues involved: (1) seller’s knowledge of the buyer’s intended criminal purpose and (2) seller’s intent to further, promote and cooperate in the crime by selling the item. 57, 58
· Intent can be inferred from:

· Direct evidence

· The seller has acquired a stake in the venture

· No legitimate use for the goods or services exists

· The volume of sales is grossly disproportionate to any legitimate demand or the sales for illegal purpose represent a high percentage of the seller’s business

· The crime is of a serious nature

· The Court rule can be summarized as: knowledge can qualify as intent with: (1) direct evidence that of intent to participate or (2) an inference of intent to participate based on either (a) special interest in the activity or (b) the aggravated nature of crime itself. This does not apply to misdemeanor crimes. 57 
· Refer to People v. Lauria and Direct Sales.

· Unilateral vs. Bilateral Conspiracy:

· Conspiracy can be defined as unilateral (involving the intent only on the part of the defendant) or bilateral (requiring intent on part of all parties). 

· MPC adopted the unilateral approach in MPC 5.03 61 
· Common Law jurisdictions are split on this issue.

· Scope of Conspiracy:

· MPC is defined in 5.03(2).

· Multiple theories of conspiracy

· Chain of conspiracy – example drug smuggling operations are usually all considered co-conspirators as they are in constant contact, depend upon each other and have a common purpose.

· Wheel conspiracy – one central figure who has multiple agents working for him who do not know about the other agents. While the central agent is part of a conspiracy with each spoke, the spokes are usually not considered co-conspirators unless for some reason they know of each other, or the outcome is dependent on their coordinated action.62
· Hearsay exception for conspiracy applies only to testimony of co-conspirators, related to the conspiracy.

· One agreement can only lead to one conspiracy charge regardless of the number of offenses committed. 63
· Defenses to Conspiracy:

· Common Law:

· Wharton’s Rule: when a plurality of agents is necessarily required in the definition of the crime, conspiracy cannot be maintained. 

· “third party exception” to Wharton’s Rule: when the conspiracy involves a greater number of persons than is required for commission of the crime, the rule is inapplicable

· Wharton’s rule applies only when the harm is directed towards the actors only, not to society or outside persons.64 
· When an act contemplates multiple parties in its commission, a party who is part of the crime but does nothing to further or aid in its commission is not culpable. 65 (? Significance at this time.)

· Conspiracy is complete upon commission of the overt act, and thus withdrawal is only a defense prior to the commission of an overt act.66 

· MPC: supports absolute defense of renunciation and partial defense of withdrawal as defined in 5.03(6)-(7).

Accomplice Liability:

· Common Law:

· An accomplice could not be convicted unless the primary agent was convicted first.

· An accomplice could only be prosecuted in the location where the accessorial acts took place.

· Accessory after the fact is not part of the crime but may be held for misprision. 

· Accessory before the crime and during the crime is equivalent to a primary agent.

· An accomplice (primary) is guilty not of aiding or abetting but of the substantive crime.

· Criteria for establishing primary involvement 67
· Intent to commit the crime (mens rea)

· Intent to give assistance or encouragement or failure to perform a legal duty to prevent it (actus reus)

· Natural-and-probable consequences:

· Did the primary party commit the offense?

· Was the secondary party an accomplice in the offense?

· Did the primary party commit any additional crimes beyond the original target offense?

· Was the unplanned result a reasonable foreseeable consequence of the planned acts?

· If all four are yes, then the accomplice is also an accomplice to the additional crime. 69
· Exceptions:

· To be an accomplice, the following elements must be fulfilled: (1) the underlying crime must be committed, (2) the person must have aided in the crime, and (3) the defendant must have intended to commit the crime or knew that the accomplice intended to do so.

· It is a defense to accomplice liability if the crime was never committed.71 
· This is not the case in MPC!

· If the act of the principal is not a crime, then the accomplice cannot be convicted. 72 
· An accomplice can withdraw from a crime by terminating his participation and terminating the crime. However, he may still be charged with attempt under common law if he had already performed an overt act. 73
· MPC:

· An accomplice can be convicted if the crime was committed but the primary agent was not convicted under a non-merit based cause.

· No accomplice liability if you:

· Are the victim

· The definition of the crime makes your conduct inevitably incident to its commission

· Terminate your complicity prior to the commission of the offense and (1) wholly deprive your complicity of its effectiveness or (2) give timely warning to law enforcement or otherwise make a proper effort to prevent the crime.

· MPC interpretation leads credence to the theory that as an accomplice you need intent regarding the actus reus of the complicity and the level of mens rea required for the substantive crime. (not the double intent standard of common law). 5.03(4) 68 
· An accomplice to a crime may be held liable for further crimes related to the agreed upon offense and committed by the primary agent, despite having no involvement in such crimes, or being anywhere near the scene of the crime, unless the accomplice has withdrawn from the plan. 70
· Conduct Designed to Aid Another in Commission of a Crime. A person who engages in conduct designed to aid another to commit a crime that would establish his complicity under Section 2.06 if the crime were committed by such other person, is guilty of an attempt to commit the crime, although the crime is not committed or attempted by such other person.
· “Innocent instrumentality” doctrine: there are two ways we’ve looked at where you can be held responsible for the conduct of another: you can be an accomplice, or you can cause an innocent person to carry out your evil deeds for you.  Innocent means someone who would lack the mens rea for the crime or would be excused from the crime.  Irresponsible more or less means insane.  
What constitutes an actus reus of accomplice liability?
· Under State v. Villancourt (1982) the mere presence at the scene of a burglary and knowledge of the crime occurring was held not to be sufficient as the actus reus.

· This standard is not universally held. Many courts treat presence as aiding and abetting

· Being a look-out, however, is always considered an actus reus.

· In Wilcox v. Jeffery (1951) – a reported who knew of the arrival of a saxophone player illegally to the UK, saw him arrive at the airport and applauded his performance in a concert in the UK was held to be an accomplice by providing him encouragement in breaking the law. 

· Encouragement may be considered an actus reus.
RICO: (Racketeer Influenced and Corrupt Organization)


Definitions:

· “racketeering activity”: (1) any act or threat involving murder, gambling, arson, robbery, bribery, extortion, dealing in obscene matter, or dealing in controlled substances or listed chemicals which is chargeable under State law and punishable by imprisonment for more than one year or (2) any act which is indictable under provisions of 18 USC

· “pattern of racketeering activity”: at least two acts of racketeering activity, one of which occurred after the effective date of this chapter and the last one of which occurred within 10 years after the commission of a prior act. (a pattern of activity is required here)

Prohibitions:

· Any person gaining income from racketeering may not invest in, own or participate in the management of any activity or company affecting foreign or interstate commerce

Penalties:

· Forfeiture of any and all proceeds from the activity

· Double penalties over gross profits as punishment

Corporate Liability:
· Common Law:

· The action must at some level represent corporate policy

· The jury must decide if (1) the acts of an employee constitute the acts of the corporation and (2)(a) that the agent was acting within the course and scope of his or her employment, having the authority to act for the corporation with respect to the particular corporate business which was conducted criminally and (2)(b) that the agent was acting at least in part in furtherance of the corporation’s business interest and (2)(c) that the criminal act were authorized, tolerated or ratified by corporate management.

· MPC: See Section 2.07

· The individual can be convicted as well as the corporation; however, if the individual is acquitted, the corporation can still be held liable.
· The responsibility can only be established on the basis of authorization, request, command, performance or reckless tolerance of a high managerial agent.

1. Commonwealth v. Mochan (1955) – court created crime of lewd telephone calls

2. In re Banks (1978) – “Peeping Tom” statute when narrowly construed is not void for vagueness.

3. Keeler v. Superior Court (1970) – man accused of killing unborn fetus cleared of charge due to strict construction of statute as intending murder to only imply that of a human being, which did not include a fetus. Also referred to principle of legality and due process and ex post facto right to notice.

4. City of Chicago v. Morales (1999) – Was the loitering statute passed in Chicago to prevent gang violence unconstitutional because it was vague on the definition of loitering, the ways to avoid being charged, police limitations and utility? Thousands of people were arrested under the statute and gang crimes went down. The court held that the statute was too vague to be constitutional, because it was vague (What is loitering? No standard of conduct is provided? No guidelines to govern law enforcement. The court advised legislature on how to reword the rule so as to conform to the requirements.)

5. United States v. Foster (1998) — A drug dealer was arrested while delivering drugs. In the back of his pickup he had a firearm. The man was charged with the aggravated crime of carrying a weapon while selling drugs. The appeal was on the grounds that he was in fact not carrying a gun. The court ruled that based on prior case law and definition of the word carry meant to have the weapon in hand, on the person or easily accessible. The court found that the gun in the back of the pickup did not fit this definition and thus should not be considered as being carried. The verdict was overturned by the Supreme Court.
6. Martin v. State (1944) – Man was picked up from house and placed on highway by police, then arrested for public drunkenness. Reversed on appeal as the action was not voluntary.
7. State v. Utter (1971) – Man stabbed son while severely inebriated. Claimed to not remember action and blamed automatic reaction trained by combat experience. Court refused to allow jury to hear evidence of automatism because it held that he was using an insanity defense based upon irresistible impulse which was not accepted by court. The court held that an act is defined as a willed movement or the omission of a possible and legally-required performance and requires an act of will. You may still be culpable if the cause of unconsciousness is voluntary. The court of appeals found that the defense of automatism was a valid defense and should not have been ignored. However, the court also felt that there was not enough evidence proving this explanation to result in a different verdict if the jury had been allowed to consider it. Therefore the verdict was upheld.
8. People vs. Beardsley (1907) – Man brought a woman home to his apartment where they spent the greater part of a day together, drinking in private. In the afternoon of the second day the woman had pills of morphine brought to her unbeknownst to the man and attempted to take a quantity of them. The man attempted to stop her with some success. The woman became lethargic and non-responsive, and the man had her brought down to a neighbor’s apartment for care. That evening the neighbor found her looking worse and called a doctor who found her to be dead. The prosecutor charged him with manslaughter due to his omission to perform his duty in getting help for the woman. The court held that while this was a moral duty there was no legal duty to offer aid to a person who was an adult and essentially a stranger and reversed the conviction.
9. Barber vs. Superior Court (1983) – Two doctors were charged with murder and conspiracy to commit murder after withdrawing life support and feeding from a patient who was diagnosed as being in a non-recoverable vegetative state. The situation was discussed with family (including wife) who all decided to withdraw care. The patient passed away after feeding was ceased. Prosecutor claimed that this was euthanasia. Court found that withdrawal of care was an omission, not an act, and that it could be considered appropriate under the condition that the benefits of the care were exceeded by the costs of the care. There is no legal duty to deliver care that is considered futile. Also, a patient’s wishes were supreme, and as the patient was not able to speak for self, the wishes of the spouse were to be followed.
10. Regina vs. Cunningham (1957) – What is the definition of malice as applied to the statute and how should a jury be instructed to interpret that word? Man stole a gas meter from injured party’s cellar resulting in a gas leak which caused injured party to be overcome and risk losing her life. The man intended to steal money from the gas meter. He did not turn off the shut off valve upon removing the meter. In order to be guilty, the act must be unlawful and malicious. Malice as defined by the court was with 1) actual intent to do a particular harm or 2) recklessness as to whether such harm should occur. The court found that the jury should have been instructed as above not as trial court defined the term malice as “wicked”.

11. People vs. Conley (1989) – What is meant by intentionally or knowingly causing permanent disability? Defendant got into an altercation and attempted to strike a person with a wine bottled, missed but hit the victim, causing serious and permanent injury to his face. The defendant contended that he did not intend to hit the victim and, even so, did not intend to cause permanent disability so should not be charged with aggravated battery. Intent is when the action is a conscious objective or purpose of the conduct. Knowledge is the conscious awareness that the action will almost certainly have the result that occurred. The court held that while the mere fact that he attempted to attack a person with force, using a wine bottle created an intent to permanently disable as a normal person would expect this outcome from their action. The intent to harm one individual while actually harming another does not make the harm to the other unintended.
12. State vs. Nations (1984) – Defendant hired a young women of 16 years old to dance for tips in her club. The defendant claimed that under MO statute she did not have knowledge of the girl’s age and thus could not be convicted of the crime. According to the police, the young girl had started that day at the club and had no ID on her, despite the fact that the owner claimed to have asked for and seen an ID that stated that she was over 18. Reckless endangerment of a minor involved a minimum mens rea of knowledge. The court held that while the MPC defines willful blindness as an offense as long as the defendant know or had a high probability of knowing that the activity was prohibited. However, MO statutes did not accept that definition. They required knowledge. This was a higher standard than the recklessness the prosecution had proven.
13. US vs. Jewell (1976) – A man was paid $100 to transport a car into the US. He knew the car had a hidden compartment but did not know that it contained drugs, though he was suspicious about the deal. Arrested for drug trafficking. Is willful blindness an equivalent for knowledge? The court held that a defendant can be considered to have knowingly violated the law if he avoided gaining the knowledge with conscious purpose. The dissent argued that this must be coupled with a high probability that the defendant knew the truth.
14. US vs. Morris (1991) – Does the phrase ‘intentionally’ in the law, modify accesses only or also damages? The defendant was charged with creating a virus that worked its way into the internet and shut down many computers in federal and non-federal agencies. The defendant was a student who wished to demonstrate the weakness of security shields by inserting the virus, but made an effort to ensure that the virus would not affect performance and would be eliminated on rebooting. Unfortunately he erred in his calculations and ended up causing serious damage. He contacted the authorities and turned himself in. The court reviewed the history of the statutory development of the Computer Fraud Act and found that the method in which the language had been modified in the course of its evolution intended to ensure that purpose was involved in accessing the systems but did not mean to apply the intent requirement to causing damage. The word knowingly was removed from the statute. He was found guilty of intentionally accessing and damaging computers.
15. Staples vs. US (1994) – During a raid, the BATF ceased a weapon from defendant’s house that turned out to be a converted semi-automatic weapon that could fire in automatic mode. Defendant claimed that he was not aware of this capability and had never fired the rifle in such a fashion. The court denied the request to instruct jury as above as it held that this was a public-welfare case and did not require mens rea under the current statute. The SC ruled that the mere fact that mens rea is not mentioned in a statute does not automatically eliminate such a requirement. In fact it usually is required. There do exist public-welfare offenses that do not require mens rea, but these are strictly limited to cases where either Congress specifically defined them as such, or the action or items dealt with were universally dangerous to the public welfare, and the defendant should be reasonably aware that he should verify the legal requirements of owning or acting in such a manner. Guns are a part of American culture and tradition and as such could not be assumed to require a higher standard of personal responsibility in identifying the rules and requirements surrounding their use and ownership. The punishment level is set at 10 years in prison which is inconsistent with a non-mens rea offense. The court made a point of not specifically defining what a strict liability offense was.
16. Garnett vs. State (1993) – A 20 year old retarded male with an IQ of 52 had consensual sex with a 13 year old girl resulting in her pregnancy. According to testimony he had been told by her and her friends that she was over 16. The Maryland statute was a strict liability statute based on legislative history and comparison to other parts of the statute that specify mens rea. Despite argument that there is always a mens rea component in such strict liability statutes based on the defendant’s ability to understand the law, understand the act, and appreciate its repercussions, he was convicted.

17. People vs. Navarro (1979) – Defendant was charged with theft of four wooden beams from a construction site. The man claimed that he thought they were abandoned and worthless to the owner, so he was not responsible. The attorney for the defendant in trial court argued that the jury should be instructed that you cannot convict of theft someone who in good faith believed the item was abandoned, even if such belief may be unreasonable. The Appeals court held that an honest mistake of fact or law is a defense when it negates the required intent of the crime. Therefore, even if the belief is unreasonable, if the defendant in good faith believed that the item was worthless and abandoned that he should be acquitted. 
18. People vs. Marrero (1987) – A Federal Corrections Officer was charged with carrying a concealed weapon without license. He argued that he did not know that this was illegal as a NY statute allows “peace officers” to carry arms without prosecution and the definition of “peace officers” includes corrections officers. Apparently this interpretation was erroneous, though it had been confirmed by a criminal law instructor and the gun dealer. The court held that the NY law on mistake of fact was based on MPC statutory language which only allowed defense on the basis of mistake of law when the law had been correctly interpreted by the defendant but was later held to be wrong. This language was not actually included in the NY version and was the essential grounds of the dissent’s argument against this verdict. The court seemed to espouse the public policy goal of not encouraging criminals to in bad faith claim ignorance of the law to get away with a crime.
19. Cheek vs. US (1991) – The defendant had not paid taxes from 1980-1984 and had claimed exemptions that were non-existent in an effort to avoid paying taxes. The defendant did not deny this but claimed that he did not have the willful intent required in the statute as he had gone to seminars and been informed by a lawyer that the tax codes were unconstitutional under Article 16 and thus he did not need to pay his taxes. The trial court had instructed the jury that it has to find him not guilty if the defendant did not believe he had to pay taxes and such a belief was reasonable. The court reviewed the statute and disagreed with the trial court stating that a willful act required knowledge which implied that a good faith belief that one did not have to pay taxes would be a defense regardless of the reasonableness of such an assumption. However, the court found that the defendant’s claim was not grounded in absence of knowledge, but rather in the unfounded belief that the law was unconstitutional and thus did not need to be followed. The court concluded that this did not qualify as lack of knowledge but rather as purposeful evasion.
20. People vs. Eulo (1984) – Defendants accused of shooting victim in head. Victim went to hospital where after treatment he was pronounced brain dead. Life support was withdrawn in due course and patient died. Defendants alleged that this does not constitute murder as their actions did not directly cause cessation of CP function, a standard definition of death, and alleged that the trial court should have instructed the jury accordingly. The court held that brain death, if caused by the defendant’s actions, and in the course of reasonable medical treatment, constitutes a chain of causation and can be treated as murder.
21. State vs. Schrader (1982) – Defendant accused of stabbing victim 51 times after an argument. Claimed that this was an act of passion and did not fulfill the premeditation requirement of a 1st deg charge. Premeditation is essentially equivalent to intent. It only takes an instant of desire to qualify as premeditation.

22. Midgett vs. State (1987) – Defendant chronically abused, beat, starved and mistreated his eight year old son. At time of crime he hit son with fist 4 times resulting in child’s death. Court held that this was not a premeditated act, but rather an act of passion and reduced the charge to 2nd deg.

23. State vs. Forrest (1987) – Man came to hospital where his chronically ill father was getting care, bringing a gun. On seeing his father he began to cry, fired the gun 4 times into his head, and left saying that he had finally freed his father from pain and suffering. The court held that this indicated premeditation. 

24. Girouard vs. State (1991) – Man killed wife by stabbing her 19 times with a kitchen knife. He claimed that the killing was as result of severe provocation and thus should be treated as manslaughter. According to testimony, his wife had insulted, mocked and taunted him for an extended period after which point he lost control of his anger and stabbed her. The testimony of a psychiatrist supported this. The court held that the difference between murder and manslaughter is the absence of malice. Adequate provocation was not present here. Words do not satisfy the requirement.

25. People v. Casassa (1980) – the defendant had killed his ex-girlfriend with a knife after she broke up with him. He claimed extreme emotional disturbance based on the effect that this had on him. The court accepted that he was emotionally disturbed, but that his actions did not represent a reasonable reaction even from his point of view under the MPC criteria.

26. Barry vs. Superior Court (1989) – Man kept fighting dog tethered but without fence. The dog was known to be aggressive, but not previously to humans. The dog killed neighbor’s 2½ year-old son. Defendant claimed that he did not have the required mental state to commit murder. Convicted under depraved heart murder.

27. People vs. Nieto Benitez (1992) – Malice is requisite for murder under common law. Malice is defined as “when a person does a dangerous act, the natural consequences of which are dangerous to life, which act was made deliberately by a person who knows that his conduct endangered the life of another and who acts with conscious disregard for life.” This is equivalent to MPC Recklessness +.

28. People vs. Burroughs (1984) – Defendant was practicing alternative medicine without a license on a patient with end-stage leukemia. The patient died of abdominal hemorrhage likely related to the deep massage defendant was using to ‘treat’ his condition. Defendant was charged with felony practicing medicine without a license and felony murder. The court held that the felony was not inherently dangerous to human life and the malevolence of will inherent in a murder conviction was not present and reversed the verdict.

29. People vs. Smith (1984) – Defendant knocked her two year old daughter around as discipline so severely that she fell, hit her head and died. Defendant claimed that she could not be accused of felony murder as the murder was an inherent result of the charged offense of child abuse and thus could not be considered separately. The court held that felony murder cannot be charged in a situation where the homicide is an integral part of the felony offense and where the evidence shows that the offense in fact was included within the offense charged. (Merger Rule)
30. State vs. Sophophone (2001) –Defendant took part in a break-in at a house when the police where called. He was caught by officers and arrested, handcuffed and placed in cruised. His accomplice on attempting to evade was shot and killed by officers. Defendant appeals conviction for felony murder on the grounds that he had no part of the direct causation of the homicide. The felony-murder rule does not apply when the homicide was caused by a non-felon. There must be a causal relationship between the killing and the felony.
31. Gregg vs. Georgia (1976) – Court addressed issue of whether the death sentence in Georgia was unconstitutional. In a 5-4 decision the court ruled that since the statute provided criteria below it did not violate the due process or cruel and unusual clauses of the constitution. 

32. McClesky vs. Kemp (1987) – Defendant who was black was convicted of a murder of a white police officer during a robbery. Two aggravating circumstances included the fact that the killing occurred in the course of a felony and involved a police officer. The jury sentenced him to death. The defendant appealed on the grounds that the Georgia capital punishment statute was unconstitutional as it was clear from studies that it disproportionately convicted black males over white males and especially black males convicted of killing a white person. The court held that there was good evidence that the death sentence was applied unevenly, however, this was not enough to invalidate the statute. Instead, purposeful discrimination is required to invalidate such a statute.
33. Payne vs. Tennessee (1991) – Defendant was convicted of 2 counts of aggravated homicide and one count of aggravated assault and sentenced to death. Defendant claimed that the introduction of a victim impact statement violated the eighth amendment as the court has held in the past in that it unduly biased the jury with information which is not related to the defendant’s actions, motives and character. The court overruled its past ruling stating that an understanding of the effects of a crime is relevant in deciding the appropriate punishment for it.
34. Tison v. Arizona (1987) – Defendants assisted in prison break which terminated in an execution of a family. The two defendants where not directly involved in the killing but rather were filling water bottles. Convicted of felony murder and sentenced to death because they had major involvement in the events that led to the murder. This was the higher end of culpability reflected in the Enmund case.
35. Brown v. State (1906) – Not enough proof that victim resisted to fullest extent.
36. State v. Hoffman (1938) – Not enough proof that victim resisted to fullest extent.

37. Mullaney v. Wilbur (1975) – Court held that criminal culpability decision is important enough to merit the protection of the reasonable doubt doctrine.

38. Patterson v. New York (1977) – Court held that due process requires proof beyond reasonable doubt for all elements of the offense, but no proof to prove the absence of every affirmative defense. The holding amounts to the statement that, if an item is labeled as a defense, then the defendant can be expected to bear the burden of proof, but there are some limits to this.

39. Martin v. Ohio (1987) – The court held that that a legislature could place the burden of proof on absence of premeditation on the defendant.

40. Apprendi v. New Jersey (2000) – The court held that any increase beyond the maximum sentence for an offense had to be proved beyond reasonable doubt and decided by a jury. This was a case where the judge raised the sentence beyond the 10 year maximum because he believed this was a hate crime.
41. People v. Goetz (1986) – A man shot four youths on a subway in New York after they asked him for $5. He claimed self-defense based on a reasonable belief that he was going to be mugged. He was acquitted.

42. State v. Wanrow (1977) – Woman killed man who was allegedly preying on children in the neighborhood after inviting him to talk in her house. The man apparently stood behind her and when she turned, she “reflexively” shot him. Convicted of 2nd degree murder. 

43. State v. Norman (1988) – Woman killed husband in his sleep after he has been abusing her for 20 years. She was convicted of murder despite claiming self-defense.

44. People v. Ceballos (1974) – Man was charged with assault with a deadly weapon when a spring activated shotgun hit a youth breaking into his garage to steal property. The court held that such a deadly mechanical device was not a reasonable means of protecting property under common law and California code.

45. Tennessee v. Garner (1985) — the court held that it is unconstitutional, in the absence of the threat of life or injury to the officer or third party, to use deadly force against a perpetrator of a non-heinous felony. This applies only to state action as barred by the 4th amendment. Not applicable to individuals.
46. State v. Nelson (1979) – a man was charged with joyriding and theft after he ‘borrowed’ a dump truck in order to attempt to get his pickup unstuck from a ditch. The court held that he did not meet the standard of necessity as the situation was not an emergency, there were other alternatives, and the harm caused outweighed the harm he was attempting to prevent.

47. US v. Schoon (1991) – Defendants claimed necessity as to their protest action in the IRS office based on their need to change US policy toward El Salvador. The court held that necessity defense was not available for indirect civil disobedience as there was no causal connection between the act and the harm being sought to be prevented.
48. US v. Contento-Pachon (1984) – Defendant was caught transporting cocaine to US. The court held that he was entitled to instruction on a duress defense as he claimed to have been told that his family would be killed if he did not traffic the drugs and he felt that e had no way out and that the drug dealers would go through with their threat if he did not comply.

49. People v. Anderson (2002) – The court held that duress was not a defense to first degree murder nor is it a partially exculpatory factor allowing a decrease in charge to manslaughter.

50. Commonwealth v. Graves (1975) – Court held that intoxication may be used to negate the intent of a crime, thus lowering a first degree murder to a 2nd degree murder charge.

51. People v. Gentry (1987) – Court held that a man who poured gasoline on his girlfriend who caught fire after approaching her oven and was severely burned could not be convicted of attempted murder as that was a specific intent crime and the state had not proved his intent to kill.

52. Bruce v. State (1989) – Court held that a man could not be convicted of attempted felony murder as that was a strict liability crime, and attempt was available only for specific intent crimes.

53. People v. Thousand (2001) – Court ruled that a man who had attempted to distribute obscene material to a minor could be convicted of attempt when the victim was an undercover, adult police officer. The court held that neither factual nor hybrid impossibility was a valid defense to an attempt charge.

54. Commonwealth v. McCloskey (1975) – the court held that a prisoner who began an attempt to escape from prison and went as far as to cut the inner chain link fence and then abandoned the plan was not guilty of attempt as he had abandoned the plan prior to completing the crime.

55. Krulewitch v. US (1949) – Case of a woman who allegedly conspired with another for the purpose of transporting a person across state lines for the purpose of prostitution. The court held that the only evidence used to establish conspiracy was hearsay testimony of a co-conspirator which, while admissible in cases where this hearsay testimony occurred in furtherance of the crime conspired to commit, it is not admissible if the conversation was unrelated to the conspiracy or was accomplished after the conspiracy was terminated.

56. People v. Swain (1996) – The court held that second degree murder based on implied malice does not meet the specific intent requirement for conspiracy, as implied malice is not a specific intent state of mind.

57. People v. Lauria (1967) – Man charged with conspiracy to facilitate prostitution by knowingly allowing prostitutes to use his answering service to contact their clients. The Court held that knowledge can qualify as intent with: (1) direct evidence that of intent to participate or (2) an inference of intent to participate based on either (a) special interest in the activity or (b) the aggravated nature of crime itself. This does not apply to misdemeanor crimes. In this case the crime was a misdemeanor and he was found innocent.

58. Direct Sales – Court held that a drug company that was providing a small town doctor with huge amounts of morphine was a part of the conspiracy due to the profit they were making and the disproportionately high amount of sales to the small town.

59. Commonwealth v. Azim (1983) – Azim was the driver of car whose two passengers robbed and assaulted a passer by. The court held that his act as the driver showed him to be a conspirator.
60. Commonwealth v. Cook (1980) – the case involved the rape of woman who was seduced into an ally and was raped by one brother while the other brother watched. The Court held that there was no evidence of an agreement constituting conspiracy, nor was his mere presence sufficient to create a conspiracy. He would likely however be convictable as an accomplice.

61. People v. Foster (1983) – Man was charged with conspiracy after being turned in by supposed co-conspirator who was an informant for the police and had no plan to commit the crime. Court analyzed whether statute was unilateral or bilateral, and decided that in this case the statute was bilateral (required both participants to have intent to commit the crime.

62. Kilgore v. State (1983) – The defendant was convicted of murder of a man based upon hearsay evidence admitted under the exception for conspiracy. The testimony however was provided by a person who had had no contacts with Kilgore and was unknown to him. The court held this was what is called a wheel conspiracy, where the spokes, while attached to the hub, do not know of each other and thus cannot be considered co-conspirators. Therefore the testimony was hearsay and inadmissible.

63. Braverman v. US (1942) – The court held, in a case concerning multiple violations of the tax code, that you cannot charge separately a number of counts of conspiracy when they are all derived from one agreement.

64. Iannelli v. US (1975) – Federal gambling charge indicting any group of 5 or more persons involved in establishing a gambling house. 8 defendants appealed applying Wharton’s Rule, stating that one cannot be charged for conspiracy to commit a crime when the substantive offense requires multiple participants. The court held that Wharton’s rule only applies to offenses where the offense is committed toward the other participant and has no external harm, not when there are external participants and generalized harm to outside parties.
65. Gebardi v. US (1932) – Party that is included in a conspiracy by the act of another but did nothing affirmative to conspire with it (woman transported across a state line for purpose of sexual conduct) is not guilty. Intent of law was to criminalize the act of transporting, but not the person being transported.
66. People v. Sconce (1991) – Defendant claimed withdrawal as a defense to a charge to commit murder because he withdrew from the conspiracy prior to its completion. The court held, however, that under CA law withdrawal is only a defense if it occurs prior to the completion of an overt act.

67. State v. Hoselton (1988) – Defendant was accused as accessory to a robbery of a barge. The court held that he was not liable as he did not demonstrate the required intent to commit the crime as well as the intent to assist.

68. Riley v. State (2002) – The court held that two defendants who fired guns in a crowd and wounded two of the crowd could be convicted as accomplices to 1st degree assault despite the fact that they did not intend to hurt the people. The court held that, under MPC, the accomplice need to have intent as to the actus reus but only the level of culpability required for the substantive offense in the statute.
69. State v. Linscott (1987) – The court held that the defendant who was an accomplice to burglary was also an accomplice to murder of the party robbed despite the fact that he did not know of the plan to kill him, would not have participated in the plan if he had known, and did not aid or assist in the killing in any way, under the natural-and-probable-consequences doctrine of common law.

70. Pinkerton v. US (1946) – the court held that a man who was partner with his brother in illegal gin distilling could be held liable for additional violations of the IRS code despite that he was in no way involved in those violations being in prison at the time. The court held that he was liable as he had not withdrawn from the conspiracy and the offense was done in furtherance of the original conspiracy.

71. People v. Genoa (1991) – Man could not be convicted of attempted possession with the intent to distribute narcotics when his accomplice (primary) was an undercover cop who never intended to buy or distribute drugs.

72. US v. Lopez (1987) – A man was charged as an accomplice to a prison break when he helped his wife escape from prison by landing a chopper in the prison yard. The wife asserted a defense of necessity as she claimed that she would have been killed had she not escaped. The court held that as this was a justification defense, if she was innocent, then there was no crime and thus her husband could not be an accomplice.

73. People v. Brown (1980) – The court held that despite the defendant’s withdrawal and termination of the intended crime he was still guilty of attempt as he had committed an overt act by kicking in the door and thus had completed the crime of attempted burglary.
Important MPC Statutes:

Article 2: General Principles of Liability

Section 2.01. Requirement of Voluntary Act; Omission as Basis of Liability; Possession as an Act

(1) A person is not guilty of an offense unless his liability is based on conduct which includes a voluntary act or the omission to perform an act of which he is physically capable.

(2) The following are not voluntary acts within the meaning of this section:

a. A reflex or convulsion

b. A bodily movement during unconsciousness or sleep

c. Conduct during hypnosis or resulting from hypnotic suggestion

d. A bodily movement that otherwise is not a product of the effort or determination of the actor, either conscious or habitual.

(3) Liability for the commission of an offense may not be based on an omission unaccompanied by action unless:

a. The omission is expressly made sufficient by the law defining the offense; or

b. A duty to perform the omitted act is otherwise imposed by law.

(4) Possession is an act, within the meaning of this section, if the possessor knowingly procured or received the thing possessed or was aware of his control thereof for a sufficient period to have been able to terminate his possession.

Section 2.02. General Requirements of Culpability

(1) Minimum requirements of culpability. Except as provided is section 2.05, a person is not guilty of an offense unless he acted purposely, knowingly, recklessly, or negligently, as the law may require, with respect to each material offense.

(2) Kinds of Culpability Defined.
a. Purposely. A person acts purposely with respect to a material element of an offense when:

i. If the element involves the nature of his conduct or a result thereof, it is his conscious object to engage in conduct of that nature or cause such as result; and

ii. If the element involves the attendant circumstances, he is aware of the existence of such circumstances or he believes or hopes that they exist.

b. Knowingly. A person acts knowingly with respect to a material element of an offense when:

i. If the element involves the nature of his conduct or the attendant circumstance, he is aware that his conduct is of that nature or that such circumstances exist; and

ii. If the element involves a result of his conduct, he is aware that it is practically certain that his conduct will cause such a result.

c. Recklessly. A person acts recklessly with respect to a material element of an offense when he consciously disregards a substantial and unjustifiable risk that the material element exists or will result from his conduct. The risk must be of such a nature and degree that, considering the nature and purpose of the actor’s conduct and the circumstances known to him, its disregard involves a gross deviation from the standard of conduct that a law-abiding person would observe in the actor’s situation.

d. Negligently. A person acts negligently with respect to a material element of an offense when he should be aware of a substantial and unjustifiable risk that the material element exists or will result from his conduct. The risk must be of such a nature and degree that the actor’s failure to perceive it, considering the nature and purpose of his circumstances and the circumstances known to him, involves a gross deviation from the standard of care that a reasonable person would observe in the actor’s situation.

(3) Culpability Required Unless Otherwise Provided. When the culpability sufficient to establish a material element of an offense is not prescribed by law, such element is established if a person acts purposely, knowingly or recklessly with respect thereto.

(4) Prescribed Culpability Requirement Applies to All Material Elements. When the law defining an offense prescribes the kind of culpability that is sufficient for the commission of an offense, without distinguishing among the material elements thereof, such provision shall apply to all the material elements of the offense, unless a contrary purpose plainly appears.

(5) Substitutes for Negligence, Recklessness, and Knowledge. When the law provides that negligence suffices to establish an element of the offense, such element also is established if a person acts purposely, knowingly or recklessly. When recklessness suffices to establish an element, such element also is established if a person acts purposely or knowingly. When acting knowingly suffices to establish an element, such element also is established if a person acts purposely.

(6) Requirement of Purpose Satisfied if Purpose is Conditional. When a particular purpose is an element of an offense, the element is established although such purpose is conditional, unless the condition negatives the harm or evil sought to be prevented by the law defining the offense. 

(7) Requirement of Knowledge Satisfied by Knowledge of High Probability. When knowledge of the existence of a particular fact is an element of an offense, such knowledge is established if a person is aware of a high probability of its existence, unless he actually believes that it does not exist.

(8) Requirement of Willfulness Satisfied by Acting Knowingly. A requirement that an offense be committed willfully is satisfied if a person acts knowingly with respect to the material elements of the offense, unless a purpose to impose further requirements appears.

(9) Culpability as to Illegality of Conduct. Neither knowledge nor recklessness or negligence as to whether conduct constitutes an offense or as to the existence, meaning or application of the law determining the elements of an offense is an element of such offense, unless the definition of the offense or the Code so provides.

(10) Culpability as Determinant of Grade of Offense. When the grade or degree of an offense depends on whether the offense is committed purposely, knowingly, recklessly or negligently, its grade or degree shall be the lowest for which the determinative kind of culpability is established with respect to any material element of the offense.

Section 2.04. Ignorance or Mistake

(1) Ignorance or mistake as to a matter of fact or law is a defense if:

a. The ignorance or mistake negatives the purpose, knowledge, belief, recklessness or negligence required to establish a material element of the offense; or

b. The law provides that the state of mind established by such ignorance pr mistake constitutes a defense.

(2) Skip

(3) A belief that conduct does not legally constitute an offense is a defense to a prosecution for that offense based upon such conduct when:

a. The statute or other enactment defining the offense is not known to the actor and has not been published or otherwise reasonably made available prior to the conduct alleged; or

b. He acts in reasonable reliance upon an official statement of the law, afterward determined to be invalid or erroneous, contained in (i) a statute or other enactment; (ii) a judicial decision, opinion or judgment; (iii) an administrative order or grant of permission; or (iv) an official interpretation of the public officer or body charged by law with responsibility for the interpretation, administration or enforcement of the law defining the offense.

(4) The defendant must prove a defense arising under subsection (3) of this section by a preponderance of evidence.

Section 2.06. Liability for Conduct of Another; Complicity

(1) A person is guilty of an offense if it is committed by his own conduct or by the conduct of another person for which he is legally accountable, or both.

(2) A person is legally accountable for the conduct of another person when:

a. Acting with the kind of culpability that is sufficient for the commission of the offense, he causes an innocent or irresponsible person to engage in such conduct; or

b. He is made accountable for the conduct of such other person by the code or by the law defining the offense; or

c. He is an accomplice of such other person in the commission of the offense.

(3) A person is an accomplice of another person in the commission of an offense if:

a. With the purpose of promoting or facilitating the commission of the offense, he

i. Solicits such other person to commit it; or

ii. Aids or agrees to aid such person in planning or committing it; or

iii. Having a legal duty to prevent the commission of the offense, fails to make proper effort so to do; or

b. His conduct is expressly declared by law to establish his complicity.

(4) When causing a particular result is an element of an offense, an accomplice in the conduct causing such result is an accomplice in the commission of that offense, if he acts with the kind of culpability, if any, with respect to that result that is sufficient for the commission of the offense.

(5) Skip

(6) Unless otherwise provided by the code or by the law defining the offense, a person is not an accomplice in an offense committed by another person if:

a. He is a victim of the offense; or

b. The offense is so defined that his conduct is inevitably incident to its commission; or

c. He terminates his complicity prior to the commission of the offense and

i. Wholly deprives it of effectiveness in the commission of the offense; or

ii. Gives timely warning to the law enforcement authorities or otherwise makes proper effort to prevent the commission of the offense.

(7) An accomplice may be convicted on proof of the commission of the offense and of his complicity therein, though the person claimed to have committed the offense has not been prosecuted or convicted or has been convicted of a different offense or degree of offense or has an immunity to prosecution or conviction or has been acquitted.

Section 2.08. Intoxication

(8) Except as provided in subsection (4) of this section, intoxication of the actor is not a defense unless it negatives an element of the offense.

(9) When recklessness establishes an element of the offense, if the actor, due to self-induced intoxication, is unaware of a risk of which he would have been aware had he been sober, such awareness is immaterial.

(10) Intoxication does not, in itself, constitute mental disease within the meaning of section 4.01.

(11) Intoxication that (a) is not self-induced or (b) is pathological is an affirmative defense if by reason of such intoxication the actor at the time of his conduct lacks substantial capacity either to appreciate its criminality [wrongfulness] or to conform his conduct to the requirements of the law.

(12) Definitions. In this section unless a different meaning is plainly required:

a. “intoxication” means a disturbance of mental or physical capacity resulting from the introduction of substances into the body.

b. “self-induced intoxication” means intoxication caused by substances which the actor knowingly introduces into his body, the tendency of which to cause intoxication he knows or ought to know, unless he introduces them pursuant to medical advice or under such circumstances as would afford a defense to a charge of the crime.

c. “pathological intoxication” means intoxication grossly excessive in degree, given the amount of the intoxicant, to which the actor does not know he is susceptible.

Section 2.09: Duress

(13) It is an affirmative defense that the actor engaged in the conduct charged to constitute an offense because he was coerced to do so by the use of, or threat to use, unlawful force against his person or the person of another, that a person of reasonable firmness in his situation would have been unable to resist.

(14) The defense provided by this section is unavailable if the actor recklessly placed himself in a situation in which it was probable that he would be subject to duress. The defense is also unavailable if he was negligent in placing himself in such a situation, whenever negligence suffices to establish culpability for the offense charged.

(15) It is not a defense that a woman acted on the command of her husband, unless she acted under such coercion as would establish a defense under this section. [The presumption that a woman acting in the presence of her husband is coerced is abolished.]

(16) When the conduct of the actor would otherwise be justifiable under section 3.02, this section does not preclude such defense.

Article 3: General Principles of Justification


Section 3.02. Justification Generally: Choice of Evils

(1) Conduct that the actor believes to be necessary to avoid harm or evil to himself or to another is justifiable, provided that:

a. The harm or evil sought to be avoided by such conduct is greater than that sought to be prevented by the law defining the offense charged; and

b. Neither code nor other law defining the offense provides exceptions or defenses dealing with the specific situation involved; and

c. A legislative purpose to exclude the justification claimed does not otherwise plainly appear.

(2) When the actor was reckless or negligent in bringing about the situation requiring a choice of harms or evils or in appraising the necessity for his conduct, the justification afforded by this section is unavailable in a prosecution for any offense for which recklessness or negligence, as the case may be, suffices to establish culpability.


Section 3.04. Use of Force in Self-Protection

(1) Use of Force Justifiable for Protection of the Person. Subject to the provisions of this section and of section 3.09, the use of force upon or toward another person is justifiable when the actor believes that such force is immediately necessary for the purpose of protecting himself against the use of unlawful force by such other person on the present occasion.

(2) Limitations on Justifying Necessity for Use of Force. 

a. The use of force is not justifiable under this section:

i. To resist an arrest that the actor knows is being made by a peace officer, although the arrest is unlawful; or

ii. To resist force used by the occupier or possessor of property or by another person on his behalf, where the actor knows that the person using the force is doing so under a claim of right to protect the property, except that this limitation shall not apply if:

1. the actor is a public officer acting in the performance of his duties or a person lawfully assisting him therein or a person making or assisting in a lawful arrest; or

2. the actor has been unlawfully dispossessed of the property and is making re-entry or reception justified by section 3.06; or

3. the actor believes that such force is necessary to protect himself against death or serious bodily harm.

b. The use of deadly force is not justifiable under this section unless the actor believes that such force is necessary to protect himself against death, serious bodily harm, kidnapping or sexual intercourse compelled by force or threat; nor is it justifiable if:

i. The actor, with the purpose of causing death or serious bodily injury, provoked the use of force against himself in the same encounter; or

ii. The actor knows that he can avoid the necessity of using such force with complete safety by retreating or by surrendering possession of a thing to a person asserting a claim of right thereto or by complying with a demand that he abstain from any action that he has no duty to take, except that:

1. the actor is not obliged to retreat from his dwelling or place of work, unless he was the initial aggressor or is assailed in his place of work by another person whose place of work the actor knows it to be; and

2. a public officer justified in using force in the performance of his duties or a person justified in using force in his assistance or a person justified in using force in making an arrest or preventing an escape is not obliged to desist from efforts to perform such duty, effect such arrest or prevent such escape because of resistance or threatened resistance by or behalf of the person against whom such action is directed.

c. Except as required by paragraphs (a) and (b) of this subsection, a person employing protective force may estimate the necessity thereof under the circumstances as he believes them to be when the force is used, without retreating, surrendering possession, doing any other act which he has no legal duty to do or abstaining from any lawful action.

(3) Use of Confinement as Protective Force. The justification afforded by this section extends to the use of confinement as protective force only if the actor takes all reasonable measures to terminate the confinement as soon as he knows that he safely can, unless the person confined has been arrested on a charge of a crime.

Section 3.06. Use of Force for the Protection of Property

(1) Use of Force Justifiable for Protection of Property. Subject to the provisions of this section and of section 3.09, the use of force upon or toward the person of another is justifiable when the actor believes that such force is immediately necessary:

a. To prevent or terminate an unlawful entry or other trespass upon land or a trespass against or the unlawful carrying away of tangible, movable property, provided that such land or movable property is, or is believed by the actor to be, in his possession or in the possession of another person for whose protection he acts; or

b. To effect an entry or re-entry upon land or to retake tangible movable property, provided that the actor believes that he or the person by whose authority he acts or a person from whom he or such other person derives title was unlawfully dispossessed of such land or movable property and is entitled to possession, and provided, further, that:

i. The force is used immediately or on fresh pursuit after such dispossession; or

ii. The actor believes that the person against whom he uses force has no claim of right to the possession of the property and, in the case of land, the circumstances, as the actor believes them to be, are of such urgency that it would be an exceptional hardship to postpone the entry or re-entry until a court order is obtained.

(2) Meaning of Possession. For the purposes of subsection (1) of this section:

a. A person who has parted with the custody of property to another who refuses to restore it to him is no longer in possession, unless the property is movable and was and still is located on land in his possession;

b. A person who has been dispossessed of land does not regain possession thereof merely by setting foot thereon;

c. A person who has a license to use and occupy real property is deemed to be in possession thereof except against the licensor acting under claim of right.

(3) Limitations on Justifiable Use of Force. 

a. Request to Desist. The use of force is justifiable under this section only if the actor first requests the person against whom such force is used to desist from his interference with the property, unless the actor believes that:

i. Such request would be useless; or

ii. It would be dangerous to himself or another person to make the request; or

iii. Substantial harm will be done to the physical condition of the property which is sought to be protected before the request can be effectively made.

b. Exclusion of Trespasser. The use of force to prevent or terminate a trespass is not justifiable under this section if the actor knows that the exclusion of the trespasser will expose him to substantial danger of serious bodily harm.

c. Resistance of Lawful Re-entry or Recaption. The use of force to prevent an entry or re-entry upon land or the recaption of movable property is not justifiable under this section, although the actor believes that such re-entry or recaption is unlawful, if:

i. The re-entry or recaption is made by or on behalf of a person who was actually dispossessed of the property; and

ii. It is otherwise justifiable under paragraph (1)(b) of this section.

d. Use of Deadly Force. The use of deadly force is not justifiable under this section unless the actor believes that:

i. The person against whom the force is being used is attempting to dispossess him of his dwelling otherwise than under a claim of right to its possession; or

ii. The person against whom the force is used is attempting to commit or consummate arson, burglary, robbery or other felonious theft or property destruction and either:

1. has employed or threatened deadly force against or in presence of the actor; or

2. the use of force other than deadly force to prevent the commission or the consummation of the crime would expose the actor or another in his presence to substantial danger of serious bodily harm.

(4) Use of Confinement as Protective Force. The justification afforded by this section extends to the use of confinement as protective force only if the actor takes all reasonable measures to terminate the confinement as soon as he knows that he do so with safety to the property, unless the person confined has been arrested on a charge of a crime.

(5) Use of Device to Protect Property. The justification afforded by this section extends to the use of a device for the purpose of protecting property only if:

a. The device is not deigned to cause or known to create a substantial risk of causing death or serious bodily injury; and

b. The use of the particular device to protect the property from entry or trespass is reasonable under the circumstances, as the actor believes them to be; and

c. The device is one customarily used for such a purpose or reasonable care is taken to make known to probable intruders the fact that it is used.

(6) Use of Force to Pass Wrongful Obstructor. The use of force to pass a person whom the actor believes to be purposely or knowingly and unjustifiably obstructing the actor from going to a place to which he may lawfully go is justifiable, provided that:

a. The actor believes that the person against who he uses force has no claim of right to obstruct the actor; and

b. The actor is not being obstructed from entry or movement on land which he knows to be in the possession or custody of the person obstructing him, or in the possession or custody of another person by whose authority the obstructor acts, unless the circumstances, as the actor believes them to be, are of such urgency that it would not be reasonable to postpone the entry or movement on such land until a court order is obtained; and

c. The force used is not greater than would be justifiable if the person obstructing the actor were using force against him to prevent his passage.
Section 3.09. Mistake of Law as to Unlawfulness of Force or Legality of Arrest; Reckless or Negligent Use of Otherwise Justifiable Force; Reckless or Negligent Injury or Risk of Injury to Innocent Persons

(1) The justification afforded by sections 3.04 to 3.07, inclusive, is unavailable when:

a. The actor’s belief in the unlawfulness of the force or conduct against which he employs protective force or his belief in the lawfulness of an arrest which he endeavors to effect by force is erroneous; and

b. His error is due to ignorance or mistake as to the provisions of the Code, any other provision of the criminal law or the law governing the legality of an arrest or search.

(2) When the actor believes that the use of force upon or toward the person of another is necessary for any of the purposes for which such belief would establish justification under section 3.03 to 3.08 but the actor is reckless or negligent in having such belief or in acquiring or failing to acquire any knowledge or belief which is material to the justifiability of his use of force, the justification afforded by those sections is unavailable in a prosecution for an offense for which recklessness or negligence, as the case may be, suffices to establish culpability.

(3) When the actor is justified under section 3.03 to 3.08 in using force upon or toward the person of another but he recklessly or negligently injures or creates risk of injury to innocent persons, the justification afforded by those sections is unavailable in a prosecution for such recklessness or negligence towards innocent persons.

Article 4. Responsibility

Section 4.01. Mental Disease or Defect Excluding Responsibility

(1) A person is not responsible for criminal conduct if at the time of such conduct as a result of mental disease or defect he lacks substantial capacity either to appreciate the criminality [wrongfulness] of his conduct or to conform his conduct to the requirements of law.

(2) As used in this article, the terms “mental disease or defect” do not include an abnormality manifested only by criminal or otherwise antisocial behavior.

Article 5. Inchoate Offenses


Section 5.01. Criminal Attempt

(1) Definition of Attempt. A person is guilty of an attempt to commit a crime if, acting with the kind of culpability otherwise required for the commission of the crime, he:

a. Purposely engages in conduct that would constitute a crime if the attendant circumstances were as he believes them to be; or

b. When causing a particular result is an element of the crime, does or omits to do anything with the purpose of causing or with the belief that it will cause such result without further conduct on his part; or

c. Purposely does or omits to do anything which, under the circumstances as he believes them to be, is an act or omission constituting a substantial step in a course of conduct planned to culminate in the commission of the crime.

(2) Conduct that May be Held Substantial Step Under Subsection (1)(c). Conduct shall not be held to constitute a substantial step under subsection (1)(c) of this section unless it is strongly corroborative of the actor’s criminal purpose. Without negativing the sufficiency of other conduct, the following, if strongly corroborative of the actor’s criminal purpose, shall not be held insufficient as a matter of law:

a. Lying in wait, searching for or following the contemplated victim of the crime;

b. Enticing or seeking to entice the contemplated victim of the crime to go to the place contemplated for its commission;

c. Reconnoitering the place contemplated for the commission of the crime;

d. Unlawful entry of a structure, vehicle or enclosure in which it is contemplated that the crime will be committed;

e. Possession of materials to be employed in the commission of the crime, that are specially designed for such unlawful use or which can serve no lawful purpose of the actor under the circumstances;

f. Possession, collection or fabrication of materials to be employed in the commission of the crime, at or near the place contemplated for its commission, where such possession, collection or fabrication serves no lawful purpose of the actor under the circumstances;

g. Soliciting an innocent agent to engage in conduct constituting an element of the crime.

(3) Conduct Designed to Aid Another in the Commission of a Crime. A person who engages in conduct designed to aid another to commit a crime that would establish his complicity under section 2.06 if the crime were committed by such other person, is guilty of an attempt to commit a crime, although the crime is not committed or attempted by such other person.

(4) Renunciation of Criminal Purpose. When the actor’s conduct would otherwise constitute an attempt under subsection (1)(b) or (1)(c) of this section, it is an affirmative defense that he abandoned his effort to commit the crime or otherwise prevented its commission, under circumstances a complete and voluntary renunciation of his criminal purpose. The establishment of such defense does not, however, affect the liability of an accomplice who did not join in such abandonment or prevention.

Within the meaning of this article, renunciation of criminal purpose is not voluntary if motivated, in whole or in part, by circumstances, not present or apparent at the inception of the actor’s course of conduct, that increase the probability of detection or apprehension or which make more difficult the accomplishment of the criminal purpose. Renunciation is not complete if it is motivated by a decision to postpone the criminal conduct until a more advantageous time or to transfer the criminal effort to another but similar objective or victim.
Section 5.03. Criminal Conspiracy

(1) Definition of Conspiracy. A person is guilty of conspiracy with another person or persons to commit a crime if with the purpose of promoting or facilitating its commission he:

a. Agrees with such other person or persons that they or one or more of them will engage in conduct that constitutes such crime or an attempt or solicitation to commit such crime; or

b. Agrees to aid such person or persons in the planning or commission of such crime or of an attempt or solicitation to commit such a crime.

(2) Scope of Conspiratorial Relationship. If a person guilty of conspiracy, as defined by subsection (1) of this section, knows that a person with whom he conspires to commit a crime has conspired with another person or persons to commit the same crime, he is guilty of conspiring with such other person or persons, whether or not he knows their identity, to commit such crime.

(3) Skip

(4) Joinder and Venue in Conspiracy Prosecutions.
a. Subject to the provisions of paragraph (b) of this subsection, two or more persons charged with criminal conspiracy may be prosecuted jointly if:

i. They are charged with conspiring with one another; or

ii. The conspiracies alleged, whether they have the same or different parties, are so related that they constitute different aspects of a scheme of organized criminal conduct.

b. In any joint prosecution under paragraph (a) of this subsection:

i. No defendant shall be charged with conspiracy in any county [parish or district] other than the one in which he entered into such conspiracy or in which an overt act pursuant to such conspiracy was done by him or by a person with whom he conspired; and

ii. Neither the liability of any defendant nor the admissibility against him of evidence of acts or declarations of another shall be enlarged by such joinder; and

iii. The Court shall order severance or take a special verdict as to any defendant who so requests, if it deems it necessary or appropriate to promote the fair determination of his guilt or innocence, and shall take any other proper measures to protect the fairness of the trial.

(5) Overt Act. No person may be convicted of conspiracy to commit a crime other than a felony of the first or second degree, unless an overt act in pursuance of such conspiracy is alleged and proved to have been done by him or by a person with whom he conspired.

(6) Renunciation of Criminal Purpose. It is an affirmative defense that the actor, after conspiring to commit a crime, thwarted the success of the conspiracy, under circumstances manifesting a complete and voluntary renunciation of the criminal purpose.

(7) Duration of the Conspiracy. For purposes of section 1.06(4) [relating to periods of limitation for bringing prosecutions]:

a. Conspiracy is a continuing course of conduct that terminates when the crime or crimes that are its object are committed or the agreement that they be committed is abandoned by the defendant and by those with whom he conspired; and

b. Such abandonment is presumed if neither the defendant nor anyone with whom he conspired does and overt act in pursuance of the conspiracy during the applicable period of limitation; and

c. If an individual abandons the agreement, the conspiracy is terminated as to him only if and when he advises those with whom he conspired of his abandonment or he informs the law enforcement authorities of the existence of the conspiracy and his participation therein. 

Section 5.05. Grading of Criminal Attempt, Solicitation, and Conspiracy; Mitigation in Cases of Lesser Danger; Multiple Convictions Barred

(1) Grading. Except as otherwise provided in this section, attempt, solicitation and conspiracy are crimes of the same grade and degree as the most serious offense that is attempted or solicited or is an object of the conspiracy. An attempt, solicitation or conspiracy to commit a [capital crime or a] felony of the first degree is a felony of the second degree.

(2) Mitigation. If the particular conduct charged to constitute a criminal attempt, solicitation or conspiracy is so inherently unlikely to result or culminate in the commission of the crime that neither such conduct nor the actor presents a public danger warranting the grading of such offense under this section, the Court shall exercise its power under section 6.12 to enter judgment and impose sentence for a crime of lower grade or degree or, in extreme cases, may dismiss prosecution.

(3) Multiple Convictions. A person may not be convicted of more than one offense defined by this Article for conduct designed to commit or to culminate in the commission of the same crime.

Article 210. Criminal Homicide 


Section 210.1. Criminal Homicide

(1) A person is guilty of criminal homicide if he purposely, knowingly, recklessly or negligently causes the death of another human being.

(2) Criminal homicide is murder, manslaughter or negligent homicide.

Section 210.2. Murder

(1) Except as provided in section 210.3(1)(b), criminal homicide constitutes murder when:

a. It is committed purposely or knowingly; or

b. It is committed recklessly under circumstances manifesting extreme indifference to the value of human life. Such recklessness and indifference are presumed if the actor is engaged or is an accomplice in the commission of, or an attempt to commit, or flight after committing or attempting to commit robbery, rape, or deviate sexual intercourse by force or threat of force, arson, burglary, kidnapping or felonious escape.

(2) Murder is a felony of the first degree [but a person convicted of murder may be sentenced to death, as provided in section 210.06].

Section 210.3. Manslaughter

(1) Criminal homicide constitutes manslaughter when:

a. It is committed recklessly; or

b. A homicide which would otherwise be murder is committed under the influence of extreme mental or emotional disturbance for which there is reasonable explanation or excuse. The reasonableness of such explanation or excuse shall be determined from the viewpoint of a person in the actor’s situation under the circumstances as he believes them to be.

(2) Manslaughter is a felony of the second degree.

Section 210.4. Negligent Homicide

(1) Criminal homicide constitutes negligent homicide when it is committed negligently.

(2) Negligent homicide is a felony of the 3rd degree.
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