Another law school course outline brought to you by:

The Internet Legal Resource Guide 

http://www.ilrg.com 

ILRG Law School Course Outlines Archive 
http://outlines.ilrg.com 

LawRunner:  A Legal Research Tool 

http://www.lawrunner.com 

OUTLINE DETAILS:

Author:  
Anonymous

School:
University of Chicago Law School

Course:
Criminal Procedure I
Year:

Autumn 2003
Professor:
Albert W. Alschuler
Text:

Modern Criminal Procedure: Cases, Comments, Questions; 10th Ed.
Text Authors:
Kamisar, LaFave, Israel, King
NOTICE:

This outline is © copyright 2004 by the Internet Legal Resource Guide, a property of Maximilian Ventures, LLC, a Delaware corporation. This outline, in whole or in part, may not be reproduced or redistributed without the written permission of the copyright holder.  A limited license for personal academic use is permitted, as described below.  This outline may not be posted on any other web site without permission.  ILRG reserves the exclusive right to distribute this outline. 

THIS OUTLINE IS SUBJECT TO ADDITIONAL TERMS AND CONDITIONS LOCATED AT: http://www.ilrg.com/terms.

USAGE NOTICE AND DISCLAIMER:

Although the Internet Legal Resource Guide has tried to assemble the best possible outlines, WE MAKE NO WARRANTIES AS TO THE ACCURACY OF THE INFORMATION THIS OUTLINE CONTAINS. THIS OUTLINE IS PROVIDED TO YOU AS-IS.  USE IT AT YOUR OWN RISK, AND DO NOT RELY ON IT FOR LEGAL ADVICE. IF YOU NEED LEGAL HELP, PLEASE CONTACT A QUALIFIED ATTORNEY IN YOUR JURISDICTION.  As this outline has been written by a law student, it may contain inaccurate information. Furthermore, some law schools have policies that permit law students to take outlines into final exams so long as the student actually wrote the outline. If your law school has such a policy, you are expressly prohibited from representing any of the outlines contained in this archive as your own. If you are not sure of your law school's policy, you should contact the appropriate staff at your school. Otherwise, the Internet Legal Resource Guide genuinely hopes you derive benefit from this outline.

CRIMINAL PROCEDURE I  - Professor Alschuler – Autumn 2003
3I.
Remedies for 4th A violations – The Exclusionary Rule


5II.
Searches covered by the Fourth Amendment


6III.
4th Amendment Seizures


6IV.
Probable cause (+ warrant) may justify the intrusions


7V.
Search warrants


7VI.
Arrests without warrants (the way most traditionally occur)


8VII.
Search Incident to Arrest


9VIII.
Warrantless Automobile Searches


10IX.
Warrantless searches of containers and the automobile exception


11X.
After the Arrest


11XI.
Stop and Frisk


12XII.
Special needs stops and searches


13XIII.
Race profiling


14XIV.
Consent Searches


15XV.
Pre-Trial Interrogation/Privilege against Self-Incrimination – the 5th Amendment (meets 6th)


18XVI.
Scope of the Exclusionary Rules




The fourth amendment:

The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no warrants shall issue, but upon probable cause, supported by oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized. 

The fifth amendment

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of War or public danger; nor shall any person be subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation. 
The sixth amendment

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defense. 

I. Remedies for 4th A violations – The Exclusionary Rule
a. History of ER

i. Established either in 1886 w/ Boyd or 1914 w/ Weeks; (ER based on principles)
ii. Wolf v. Colorado (1949) Held that the 14th Amendment did not extend the ER to state prosecutions of state offense

iii. Mapp v. Ohio (1961) extended ER to the states – all evidence obtained in violation of 4th A is inadmissible in state courts, too. (principles + instrumentalist reasons)
iv. Post-Mapp – only the instrumentalist justification of deterrence of future wrongs survives
b. Asserted costs of ER

i. Guilty criminals go free

ii. Cost of adjudicating motions to suppress (~ 1/3 of time in narcotics cases)
iii. Watering down of court’s substantive protection of 4th A; 
iv. Cops lie to fabricate probable cause = ineffective protection of 4th A
c. Asserted justifications of ER

i. Deters police misconduct in violation of 4th A – get fewer illegal searches
ii. People more secure in right to privacy because of the enforced prohibition against unreasonable searches/seizures

iii. Don’t actually lose many convictions, just get reduced sentences where D able to use illegality as a bargaining point
iv. Deters criminal justice institution – get prosecution communicating down to cops
v. Gives courts opportunities to demonstrate to police what is unlawful
d. Limited deterrence of ER (Burger calls deterrence hardly more than a “wistful dream”)– affirmative incentives to conduct unlawful searches:
i. Evidence can be used in other ways than at trial (increases police information, to discover helpful witnesses, to impeach D’s testimony, seized property is removed from D; allowed to show to at other proceedings: grand jury, sentencing, probation revocation, bail, deportation)
ii. Police perjury
iii. Police desire to improve arrest record

iv. 4th A too complex for police to know what is forbidden
v. get same results as inaction in many situations – so police have nothing to lose by acting
vi. plea-bargaining means probably do not lose convictions b/c of illegal search (very few arrests lead to trials)
e. Alternatives to ER

i. Tort remedies against police officers – make it personal to the offender
1. concerns: over deter police searches; police not able to pay out awards anyway; victims unlikely to be well-advised enough to bring suit; 
ii. criminal remedies against offending police

1. but, have to show mens rea (conscious violation of 4th); prosecutors preferring to maintain working rship; juries may nullify
iii. internal discipline of the police officer

1. but administered by police = not objective, too soft
f. Modifications of the ER

i. Don’t apply where police (objectively) reasonably rely on erroneous instrument:

1. US v. Leon (1984) Held that where police reliance on a search warrant was objectively reasonable (it was here), fact that warrant was actually unsupported by probable cause is not a bar to admission.  = police not punished for magistrate’s mistake in issuing warrant (in Leon: when there was no PC).
a. suppression IS appropriate where police should know that warrant is not valid – good faith also required – suppress: 
i. officer deliberately or recklessly falsified affidavit.

ii. Mag not neutral and detached, but abandoned judicial role (Lo-Ji)
iii. Warrant so facially deficient by not particularlizing place/things to seize that officers can’t presume valid (Sheppard case allowed it though where officer had showed mag that form was for drug search when wanted to search for homicide evidence)
iv. Affidavit. Lacking in indicia of PC (but Gates, only need ‘substantial basis; to find PC)

b. Broadly declares without qualification that ER should not reach any conduct which is objectively reasonable
c. Could be just applying the 4th A to say “objectively reasonable” since 4th prohibits unreasonable searches – or maybe it’s unreasonable as a matter of law, so different

2. (unconstitutional) statute authorized an unconstitutional search, held do not apply ER unless statute clearly unconstitutional – Illinois v. Krull (1987)
3. court clerk error in not notifying sheriff dep’t to remove quashed warrant led to unconst’l search during traffic stop, when marijuana found – Arizona v. Evans (1995); held do not apply ER
ii. use in criminal case after conviction allowed in probation revocation proceedings; Ct says ok not to apply ER where result of proceedings lies outside officer’s primary interest (a contrived restriction to keep from going to trial again?  So just allow evidence to come in at probation hearing) – Penn. Bd. Of Probation and Parole v. Scott (1998)
iii. allow where evidence is gathered by private person (though take into account nature of gov’t collaboration – is person an agent)  (Jacobsen)
iv. etc (see reading)

II. Searches covered by the Fourth Amendment
a. Once, understood that 4th A protected AREAS, question was whether there had been a penetration of the protected space
b. Now, protection is of PEOPLE, specifically, their objectively reasonable expectation of privacy  – Katz v. US (1967) (wiretap of phone booth is an illegal search/sz b/c of reas expectation of p)

c. Standard: Objectively reasonable expectation of privacy (REP)
i. Not necessarily question-begging b/c might consider also the descriptive probability of discovery
ii. Subjective expectations probably unhelpful
1. would allow police to call ahead and say ‘we are coming to search’

2. would vary according to those who have been subjected to invasions before
iii. State law does not determine reach of privacy expectation; unless it restricts privacy interest (Greenwood – did not matter that state law said reasonable expectation of privacy in trash)???? See Greenwood; class example: federal law requiring VIN visible from outside vehicle OK.  Prefer federal law to state so const’l protections uniform
iv. Descriptive or Normative?
1. Descriptive

a. California v. Greenwood: police should not have to avert eyes where evidence could have been observed by member of public

b. Kyllo v. US – if technology becomes widely used by public, may be then no REP

c. If purely descriptive, then Katz ensures less 4th A protection as police increase intrusiveness, laws become more intrusive, and technology improves ( protects privacy too little as expectation slide downward
d. No search to use beeper to monitor movement of chemical drum where monitoring provides information that could have been obtained by regular observation (US v. Knotts); but a 4th A search to monitor movement of drum once it has been taken into house (US v. Karo)
e. Cardwell v. Lewis – no search where paint scrapings taken from car left in public parking lot

2. Normative 
a. Oliver v. US – even though fence, ‘no trespassing’ signs keep most of public out of marijuana fields, no REP
b. Hudson v. Palmer – interest of society in security of prison outweighs privacy interest
c. Kyllo v. US – thermo-imaging technology used to detect lights in house an unlawful search because infringes on minimal privacy of home (framers’ concern)  
d. US v. Place – use of drug dog to sniff is not a search (though most people expect contents of luggage remain private?) – only invades privacy of guilty (vs. Kyllo might reach the user of lights to grow violets)
e. Drug dealers under bush caught by PO who happens to walk by and shine light on them; not a search even though odds of detection are low = norm.
v. Q: REP determined in general or in relation to particular investigatory techniques? (if some way info could be lawfully discovered, all expectations evaporate?); lip reader/glass phone booth
1. an unanswered conundrum – and probably do not want to commit one way or other

vi. Voluntary sharing of information w/ 3d pty may mean no REP; = discloser assumes risk of betrayal or do not expect privacy when have shared info with others?
1. CA v. Greenwood – put out garbage for pick up; also US v. Scott – IRS can piece together shredded papers put out for garbage pick up

2. Smith v. Maryland – use of pen register (records numbers dialed on telephone) to send info to phone company = numbers dialed reachable
3. US v. Miller (1976) – bank customer has no REP in bank’s records of her accounts b/c has revealed to the bank
III. 4th Amendment Seizures

a. invasion of property interest 

i. Soldal v. Cook County (1992) 4th A seizure where trailer was hauled off unlawfully by sheriff’s deputies (though no search)
ii. US v. Place – detaining luggage for 90 mins a seizure where deprived D’s ‘possessory interest’

b. Restricting of freedom of movement

i. US v. Place – holding luggage 90 mins interfered w/ liberty to continue w/ itinerary
IV. Probable cause (+ warrant) may justify the intrusions

a. PC – where the facts and circumstances known to officer are sufficient to warrant suspicion that the offense has been committed and that this particular person has committed it;
i. Do not have to be certain it’s more likely than not this person; 

ii. Has to be information w/r/t particular person (could not stop randomly in city where 65% of people are carrying contraband)

b. Informant’s story may be used to establish PC – but what standard?

i. Spinnelli (1969) – Informant’s tip alone never enough for PC
ii. Aguillar-Spinnelli moved away from TOC test to two pronged test, requires showing of:

1. veracity (credibility/reliability) of informant

a. gave reliable info in the past

b. a good citizen, not involved in crime

c. from admission against own penal interest? US v. Harris

d. in Draper, satisfied when the suspect showed up, dressed exactly as informant had said he would be

2. reliable basis for informant’s knowledge (how does he know?)
a. less controversial – usually claims personal knowledge
b. in Draper, satisfied because of the highly detailed description of what was going to happen

iii. Rejecting A-S test: Illinois v. Gates (1983, letter to cops describes scheme of going to Florida for drug runs; actual mode differs from informant’s but pretty close) changes inquiry back to totality of circumstances; says deficiency in one prong of A-S can be compensated for by strong showing in the other; need just a “substantial basis” (reviewing court likely to uphold magistrate’s granting of warrant b/c affording deference, just need subst basis for subst basis)
c. D may challenge the veracity of a facially sufficient affidavit by making a substantial preliminary showing that the affiant-officer knowingly or recklessly included a false statement in the affidavit for warrant.  (Franks v. Delaware)

i. Suggests cannot challenge negligent perjury in affidavit 
V. Search warrants
a. Obtaining a warrant

i. Must be issued by neutral and detached magistrate

ii. If have time to get one (not exigent circumstances), have to do so (Katz, Spinnelli)
iii. Warrant must describe particularly the place to be searched, and the persons/things to be seized.

1. General warrant (may seize whatever looks interesting) is invalid.
2. can’t search for an elephant in an envelope; must stop once find the elephant
iv. Plain view doctrine exception – when search warrant give police right to be looking in a place, may seize other evidence that they find in plain view in that area (and Horton V. California – this discovery does not have to be inadvertent.
1. PV is not an exception to the requirement of PC

2. does not allow moving stereo equipment to look at serial nos (Arizona v. Hicks)
b. Executing W – gaining entry
i. Timely – usually w/in 10 days of issuing of W; in many JDs, must be during the day
ii. Knocking and announcing is part of the reasonableness inquiry (Wilson v. Arkansas)
1. can’t have blanket rule that never required to knock and announce in felony drug search (Richards)
2. must have reasonable suspicion that K&A would be dangerous or futile (Richards) – whether requires destruction of property is immaterial (Ramirez)
3. waiting 15-20s before forcing way in is sufficient (US v. Banks, 2003)

4. California Ct in Parsley: cannot have a K&A warrant b/c unannounced entry can be excused only by exigent circumstances at time of execution

c. Search of people on premises

i. W to search premises does not allow for search of persons on premises – Ybarra (warrant to search tavern and bartender ( can’t pat down the patrons; unlike Terry b/c there is no RS that the patrons are armed/dangerous)

d. Detention of people on premises during execution
i. OK to detain during search where W is for search of contraband (Michigan v. Summers)
1. = even though no PC to arrest the person, can detain; cops have more power than magistrates?
2. no discussion of particularity requirement of 4th w/r/t persons to be seized 
e. Const’l violation to take non-police along on search when not needed to identify stolen items (Wilson) – but might still admit
VI. Arrests without warrants (the way most traditionally occur)
a. Significance of illegal arrest – when evidence is found during search incident to an unlawful arrest, it is suppressed, but (Ker-Frisbie) do not get charges dismissed

b. In a public place, no W needed for arrest for felony (Watson)
i. Right under the 4th? Could be that read protection/no warrants clauses separately – then when have W, presumptively reasonable?  

ii. Reason for treating differently from search Ws (where if have time, have to get one)?  Could be b/c police less worried about PC to arrest going stale, so want to further develop case so that will get conviction (need BRD)
c. In private residence, do need a W or exigent circumstances (Payton where police broke into apt. without warrant to arrest, P not there, and they seized a shell casing later admitted; Riddick where no warrant and son opened door, police entered and arrested)
i. White dissent: not a big intrusion where D can surrender on his doorstep – just stick to CL requirements of felony/knock/daytime/belief that arrestee is present

d. Private residence, where had search warrant and find evidence for PC to arrest ( OK to arrest, once inside lawfully it is no different from a public arrest (Payton is about right to enter)
e. Where W is for arrest of believed house guest, would need separate search warrant (or exigent circumstances) to enter house to arrest guest (Steagald – went in to find Lyons, guest of S; he was not there but found drugs in PV belonging to S)

f. In private places other than the home?  We don’t know – Martha office example in class

g. Exigent circumstances requirement is serious; Can’t enter house for misdemeanor arrest, w/o warrant where car accident did not occur in presence of officer even though BAC likely to dissipate by time get warrant – Welsh;
h. Mode of arrest matters
i. Statute allowing for use of deadly force to prevent escape of all felony suspects is constitutionally unreasonable (Tennessee v. Garner); though OK if threatens officer or there is PC that S has committed a crime inflicting serious physical harm
i. Custodial arrest Ok so long as there is PC to arrest (and law allows for arrests for that offense) (Atwater not wearing seatbelt – misdemeanor and in her case custodial arrest a pointless indignity); can make a warrantless arrest for misdemeanor even where no breach of peace (old requirement) (2001)
VII. Search Incident to Arrest

a. Reasonable to do full search of  person who is in custodial arrest (Robinson, 1973 ‘lawful arrest establishes the authority to search’ where R pulled over for driving w/o license; search found heroin capsules in crumpled cigarette packet in pocket)
i. Concern is that any person who is arrested may try to harm officer; allow fuller search here than in Terry stop b/c D has more opportunity to do harm
b. Ok to do inventory search of jailed person’s belongings – admissible.  Lafayette (1983)

c. Ok to reach the person and grabbing area -- Chimel v. California (1969 – where police arrived at home before S did, searched the house for stolen coins) – incident to arrest, police may search only the person and the person’s grabbing area; 
i. concern is protecting the officer and preventing destruction of evidence; 
ii. (could have obtained a search W in advance)
iii. old rule more generous to police- Rabinowitz: reasonable search of place where arrest for evidence of the crime 
iv. problem w/ Chimel (when do not have PC for a search until the time of arrest) is that friend or relative is going to destroy or remove the evidence that is there;
d. Vale v. Louisiana (1970) Where police go to Vale’s house with warrants for his arrest, observe from car what they believe is narcotics transaction, arrested Vale on front steps and began search; after first search to see if anyone else there, Vale’s mother and brother arrive, told of impending search; searched house and found narcotics in a rear bedroom;  Held: unlawful search b/c went beyond the immediate vicinity of arrest.
i. + state did not meet burden of showing exigent circumstances for search 

ii. could avoid the problem by leaving a police officer there to guard house while warrant is obtained
1. Illinois v. McArthur (2001) – reasonable to stand on porch and watch Ds comings and goings inside house while waiting for other officer to return with W which have just got PC for
e. Limited sweep of house’s closets and open spaces adjacent to spot of arrest, from which attack might be launched, is permitted without warrant – Maryland v. Buie (1990); but have to have some articulable basis for extending search beyond there
f. The automobile exception to what may be searched incident to arrest–
i.  can search the car (not trunk) after lawful arrest from automobile stop, ok to search person and the passenger compartment of automobile, including glove compt and luggage in car. – NY v. Belton (SCT 1981 – car stopped for speeding; PO smells marihuana and sees a suspicious envelope – arrests the occupants and moves them from car to spots along highway)
1. If suspect has been moved away from car, does not seem to be a security concern, though 

2. Could be Belton establishes the Chimel grabbing area relevant time is moment of initial stop (but that’s silly – justification is for officer’s safety..)

3. Makes sense that if there is continuing potential danger, should search car, but jacket in car hardly endangers police at time of search in Belton.
g. Police motivation for the arrest is irrelevant; requirement is PC to arrest. 
i. Where police suspect drug possession, have PC to stop for traffic violation, and stop for traffic violation which leads to drugs detected in car, being seized, is OK; 4th A is not concerned with pretext but of reasonableness Whren v. US (1996) (teens in vehicle in druggy area, drive strangely, suddenly turn and speed off when cops do U turn – traffic offense - drugs in car) = certain actions in certain circumstances ok, no matter what the subjective intent
1. Suggested standard by Ds that Ct consider whether a reasonable officer in same circumstances would have made the stop for the reasons given (CT – Ds say that this is not a subjective standard) as an objective way of showing pretext  (compare Marshall dissent in Robinson – need case-by-case adjud. to find pretext reasons)

a. = Ds wanted standard that would get to cases where no arrest would happen absent the bad motive
2. police pretext is relevant where searches are done without PC – administrative, inventory e.g. (p 227) – since those cannot be used as a ruse for investigating
VIII. Warrantless Automobile Searches  

a. Carroll v. US (1925 – roadster carrying bootlegged whiskey – only misdemeanor, could not arrest) – lesser privacy interests in automobile justify lesser degree of protection from intrusion; + ready mobility of car means it is not practicable to secure W
b.  Ok to conduct warrantless search of car, after towing to station, from which arrested robbery suspects – Chambers v. Maroney (1970) 
i. White dissent – not clear that impound then search involves any less intrusion than searching on the spot – should require a W if there is time.

ii. Creates the automobile exception b/c there were no exigent circumstances and still held ok to proceed w/o W

c. Evidence obtained by inventory search of automobile, done in good faith according to standard inventory procedures (restricts discretion) is admissible – CO v. Bertine (1987) – where B arrested for drunk driving, police inventory search of van, opened a close backpack and found drugs, etc.
i. Rationale given for inventory search: protects owner’s property, protects PO from disputes about lost/stolen property (BUT – no police liability if what doing is const’l?), protect PO from hidden dangers (inc. risk that someone else in the car; make sure nothing dangerous available to vandals
ii. as long as have PC, can probably search and seize w/o warrant

d. not absolute exception – Coolidge (1971) would not apply exception when it was practical to secure a warrant (vehicle was seized while parked in driveway of suspect’s house, towed, then search)

IX. Warrantless searches of containers and the automobile exception
a. Automobile exception extends to all containers inside automobile – CA v Acevedo (1991) – 

i. Means that same container that would not be searchable outside of car, is searchable b/c located inside car
b. Do not have to distinguish ownership of packages inside car – where PC to search for contraband in car, reasonable to search packages w/o showing of individualized PC for each one.  WY v. Houghton (1999) (police stopped van for speeding; noticed driver had syringe in pocket, admitted to using it for drugs; police searched passenger’s things in back and found drugs in purse of passenger);
i. Would have to have PC to search the person of passengers, though – PC to search car does not justify search of passenger’s person – US v. Di Re, Ybarra v. IL;
1. But passengers often engaged in same thing as driver = PC? -- Maybe this means PC is a sliding scale – need more to search person than purse?

c. Better ideas?

i. SG Bork argued in Chadwick: Require warrants only for search of homes, offices and other high privacy areas

ii. Do away w/ auto. Exception all together

d. Historically

i. Not reasonable to search footlocker which was not yet inside car (being put in trunk when arrested b/c drug dog alerted to it) – US v. Chadwick (1977); (idea that there is greater expectation of privacy in luggage than in car – silly given under seat area, trunk is called ‘trunk’)
1. = treat footlocker differently from automobiles, since could search w/o W if dog had alerted to drugs inside car but not in footlocker
2. made question of need for W how big a ‘box’ wanted to search
ii. Sanders (1979) – search invalid when police stop taxi and remove suitcase from trunk; container does not lose its protection by being put in car
1. footnote adds exception for containers that obviously hold a certain thing (e.g. gun case) – but this is problematic in instances where police wrong about what is obviously inside- rejected in Robbins.
iii. Robbins v. CA/NY v. Belton (1981)
1. Robbins – can’t unwrap green bricks inside car w/o a W; 
2. Belton – if arrest occupant of the car, can search everything in passenger compartment incident to the arrest
iv. Ross (1982) –PC to search vehicle = PC to search every part of vehicle and contents that may conceal the object of the search; (could look inside brown bag in trunk where PC was to search for drugs); 
1. if only have PC for the container, still need a W 

v. Search of Winnebago valid b/c it was readily mobile, in setting that objectively indicated it’s use for transportation – CA v. Carney (1985) – no W needed for search. (even though parked very near to courthouse?)
X. After the Arrest 

a.  4th A. requires judicial determination of PC as a prerequisite for detaining the arrested person pending further proceedings (Gerstein)
b. Does not have to be an adversary hearing, but some fair determination of PC by a judicial officer either before or promptly after arrest
c. Gov’t must have emergency/extraordinary circumstances to delay this determination more than 48 hours – (County of Riverside); 
d. Many states have judges make a PC determination at the initial appearance, other states not until a preliminary hearing; to comply w/ Gerstein need hearing on PC.

e. Not strict enough where get courts ordering that bullet be removed to show D was robber hit by victim’s gunfire?  Winston v. Lee – an unreasonable search.
XI. Stop and Frisk 
a. ‘Reasonable suspicion’ (specific and articulable facts available would make reasonable man think appropriate to act) to stop and frisk - Terry v. Ohio (1968) where PO asks for names of men who have been pacing, they mumble, he spins T around, pats down feels pistol.
i. Don’t need W b/c of need for immediate action to secure POs
ii. Stop less intrusive than an arrest?  CT says stop/search is a serious intrusion on person
iii. Might say that the standard is PC, but there is a sliding scale

b. Seizure of property on RS 
i. Luggage can be seized, but only with same scope as person may be stopped – US v. Place (1983) where seizure of luggage over the weekend w/o PC was unreasonable) – important factors in deciding whether police have kept s/s w/in Terry bounds are brevity and the PO’s diligence in pursuing an investigation likely to confirm or dispel suspicions quickly.
ii. Mail can be seized for reasonable time on RS – US v. Van Leeuwen (1970)
c. Seizure of automobile/occupant – ok US v. Sharpe (1985, found that 20 min. stop was not too long under the circumstances where drug-running vehicles traveling in tandem and one was evasive for a while)
d. The standard – what counts as reasonable suspicion?

i. Fleeing upon seeing the police may be RS– IL v. Wardlow (2000) – where police driving through high crime area, D saw them and ran other way; stopped and frisked, found firearm.
e. Seizure or not?  If no seizure, do not need PC or RS to use the evidence.

i. Std: SCT: depends on whether reasonable person would feel free to decline officer’s requests (and in Bostick: this ‘reasonable person’ standard presupposes an innocent person’); relevant factors

1. length of the interaction (20 mins not too long in Sharpe)

2. degree of restraint on liberty (imposed as a result of stop – but not background conditions?  Ct w/r/t factory and bus says that’s the nature of those places)

3. being moved by police to station
4. subject’s characteristics?
a. Age – 14 y.o. less likely to decline than 30 y.o.?

b. Race – Maclin – black man not going to feel free to decline in same circs as a white man would
ii. No seizure to ‘work the busses’
1. Bostick (1991) – not a seizure for police to board bus, carrying guns and request to search bag ( do not need PC or RS
2. Drayden – not seizure where three officers on bus, driver leaves, asks S to consent to search of luggage, S does;
iii. No seizure to enter workplace and move around factory, with some POs at doors – INS v Delgado 
iv. No seizure if S is fleeing – Hodari D. (1991) where suspect ran from police and tossed a rock of crack as fled; 
1. problematic: rewards police for attempting to make an illegal stop

a. police might now deliberately use show of authority, but slow the chase as means of getting evidence (since if Hodari had held on to crack, would be inadmissible b/c seizure made w/o RS (this is pre-Wardlow))
v. Seizure if take S to police station – Dunaway v. NY (1979)
f. Alternative: Exclude evidence from frisks?  Might better limit frisks to instances where there is real concern about safety vs. allowing a tool of crime investigation
XII. Special needs stops and searches 

a. instances where forward looking administrative/regulatory interest can outweigh intrusion such that not even RS needed 
b. First impressions

i. strange to give less protection to those not accused of crimes?
ii. Difficult to pin down which is the primary purpose – often the search will serve to both deter and investigate?

c. Exceptions where do need warrants – house inspection, business inspection (Barlow’s); if do not get consent, need a warrant (but PC is established by the regulation providing for the house to be inspected (Camara, 1967)
i. Reasonable to do house inspection w/o RS b/c
1. no other technique likely to achieve acceptable result

2. amounts to a small intrusion on privacy
d. Else, special needs stops/searches ok without warrant; circumstances making it likely to be an administrative search:
i. Primary purpose/ use of results non-punitive

1. RB set up with drug dogs sniffing for unlawful drugs unreasonable b/c primary aim was detecting criminal wrongdoing
2. question of whether can really tell which is the primary purpose (likely there is usually both a backward and forward looking aspect)

3. problem in Ferguson case where medical personnel secretly testing pregnant women for drug use, turn results over to police

ii. Supervisory relationship (ok to look in student’s purse, probationer’s home)
1. Ok to test railway employees after accident to find who was responsible (Skinner) = not so worried that forward looking purpose (but could also argue this practice is a deterrent)
2. schools’ drug testing of extra curricular participants

a. Vernonia – ok for athletes, school district w/ sig drug problem

b. Bd of Ed v. Earls – ok for all EC participants
iii. Special needs

1. trying to PREVENT something from happening

2. possibly w/r/t a particular criminal investigation?  Ex. RB to hand out fliers w/ picture of child kidnapped in last 24 hours?

3. where safety interest decides the balance: magnetometer searches before flying, at courthouses, at schools probably all ok.
iv. Heavily regulated industry – could be legislation authorizes it; have reduced EP
v. Regulatory scheme
vi. Not carried out by police (sometimes)

vii. Absence of a less restrictive alternative

1. stop an individual coming along with string of fish to check for fishing license; stopping boats on lake for registration (can’t roadblock ‘em)

viii. Non-discretionary standards

1. can’t stop an individual vehicle to check DL and registration (Delaware v. Prouse); but ok to have roadblock to check DL/reg and sobriety check (Sitz) (like Martinez-Fuerte where check every car 60 miles inside the border)
a. means less likely discretion abused to discriminate + psychological intrusion not as great where everyone is subjected to it

2. but risk of officer perjury – might say there was RS for that stop
e. Alternatives: 

i. To deter abuse of special needs type search, exclude evidence found from any prosecution?
XIII. Race profiling
a. Standards

i. DOJ guidelines

1. OK where specific witness description

a. Allows Brown v. Oneonta – search of all the young black men to see if cuts on hands since that is witness description b/c reliance is on specific information 
2. OK where tied to specific crime 

a. Young men from Pothole class example OK if social scientists find that Bloods regard it as territory, 51% of young men in PH are members of Bs, and all Bs always carry knives – then tied to criminal organization in relevant time and place
3. OK where protect borders/national security and it’s Constitutional

a. OK to send only Mexican-appearing people to secondary stop in Martinez-Fuerte b/c protecting nation’s border AND const’l to use race (under the case)
4. Not OK to rely on generalized belief that a certain race more likely to commit the crime

a. Can’t stop speeding blacks at higher rates than whites because believes they are more likely drug couriers

ii. Constitutional

1. special need to target?
a. Martinez-Fuerte ex of special need  control aliens coming across borders; OK to do limited intrusion w/o RS = ok to stop on basis of race

2. SCT cases


a. OK to do roving patrol stops for illegal immigration on basis of Latino appearance – Brignoni-Ponce (1975);
i. 9th Cir rejected view – as Latino pop. Has grown huge in SW, likelihood of ethnicity-illegality correlation has decreased
iii. Equal Protection of 14th
1. OK if narrowly tailored and the government’s interest is compelling (reviewed under strict scrutiny: means-end fit is important = ask how likely is it that gov’t gets what it is after?) – Adarand Constructors v. Pena (1995)
a. 2d cir found no EP problem in Brown v. Oneonta b/c not relying on race alone (also age, gender);  
i. but not narrowly tailored?  And always going to have a few things beyond race in description?

b. If police only stop blacks who flee on sight of them, and not whites, it’s an EP problem, not a 4th A problem.
b. How to think about using race

i. Always repugnant (Brennan)
ii. Stigmatizes minorities

iii. Effects a racial tax on minorities

iv. Undercuts respect for LE, criminal justice system
v. Witness description can be wrong – why give them so much weight?

vi. Outside scope of 4th A which only concerns itself with “reasonableness”? (Whren)

XIV. Consent Searches 
a. Consent must be knowing and voluntary; real question: enough if consent is given without coercion (Schneckloth) or should there be an affirmative warning – “you don’t have to consent”?
i. Should be affirmative warning – :
1. otherwise consent is virtually compelled by people’s assumption that they have no choice or that their refusal will somehow hurt them

2. Marshall dissent in Schneckloth: it’s impossible to consent unless one knows that he has the alternative of not consenting

3. Johnson v. Zerbst: waiver is the intentional relinquishment of a KNOWN right or privilege – A workable standard here.
4. NJ court found that even a warning that you do not have to consent is not enough following valid motor vehicle stop w/o RS for anything more  Because consent is not truly voluntary even then since people feel compelled..
ii. Schneckloth (1973; car stopped for headlight out; police asks if can search; guy says “sure, go ahead” find stolen checks; D argues did not know could refuse search)– no need to show affirmative knowledge of right not to consent
1. not the sort of judicial procedure where we worry about affirmative waiver?  Would undermine 3d party consent doctrine?  BS!
b. Third party consent searches
i. As long as police belief is reasonable that the person granting consent has authority, search based on that consent is valid – IL v. Rodriguez (1990, where woman no longer lived with the man she accused, but let people into the apartment to search it).

1. all that 4th A requires is freedom from Unreasonable search

c. Thinking about Consent searches
i. Do we really think that any sane person will voluntarily consent to search that turns up incriminating evidence against her?
ii. If NJ court is right that a warning not enough b/c people feel compelled, should get rid of “consent” searches altogether and require PC every time.
iii. Can one person waive another person’s constitutional right?

XV. Pre-Trial Interrogation/Privilege against Self-Incrimination – the 5th Amendment (meets 6th)

a. Right to “remain silent” or not to “be compelled” to testify against self?  

i. Police can compel to talk – grants of immunity remove 5th A protections; police say ‘ we won’t use what you say against you’ before interrogating
ii. If it is a right to silence, why require warnings only when in custody? 
iii. How to address cruel trilemma? – perjury, contempt or SI?  Can reconcile if require that warn suspects they  have option to remain silent to avoid SI
iv. We can’t tell whether something is compelled or not, so view as compelled even though may not have been – and thus require right to silence?  (Miranda as evidentiary rule)

v. Or, we can recognize an involuntary confession, but require warnings across board to get less compulsion overall (Miranda as prophylactic rule) – Ct’s current view, we need an easy rule
vi. Even where not “compelled” concern that waiver is not knowingly given – (M as neither ev. Or prophylactic)
b. Right against SI includes right to remain silent at trial and not have any inference drawn from it – Griffin v. California (1965) finding 5th A prohibits either prosecution or court commenting that the accused’s choice to be silent can be used to infer evidence of guilt.  (upheld in Mitchell,1999)
i. Now, the instruction that jury may not draw an inference is mandatory

ii. Disagreement hinges on 5th A’s right to be free from being COMPELLED to testify against self
1. allowing an inference is, in effect, compelling testimony b/c creates Catch-22;
a. this is undesirable where can imagine good reasons why innocent people might prefer not to take stand;  (not sympathetic personalities, worried for privacy, nervous)
b. could be good in itself to favor accused in crim proceeding
c. allows for religious, political dissenters to be shielded from McCarthy like inquiries

2. there is no compulsion to testify, D can choose not to speak.

a. + jurors going to make the inference w/ or w/o instruction, might be best for court to define its relevance/right scope

c. No 5th A violation where compelled statement not used at trial – Chavez v. Martinez (2003) (cop trying to get information from M who has been shot and thinks that Chavez is stopping him from getting treatment unless he talks; officer does not say anything to dispel his assumption); 
i. use of torture to get statements does not violate 5th A, but potentially the 14th;

1. standard for DP violation is whether police conduct ‘shocks the conscience’

a. Thomas: conscience-shocking only if not justified by legit gov’t interest

b. Stevens dissent: STC or interferes with rights implicit in concept of ordered liberty
2. Use of ‘STC’ std b/c Court classifies freedom from torture as a non-fundamental interest vs. (fund. interest in liberty in Lawrence v TX)
ii. if officer Chavez was attempting to violate 5th A protections with another officer, would punish as conspiracy to violate rights

d. In judging whether statement compelled, which POV determines – S or police?
i. When police conduct not coercive, OK
1. CO v. Connelly (D who hears God’s voice tell him he has to either confess or commit suicide; confesses) – no DP violation
2. McPherson – guy who pokes pencil in his eye and then confesses - ok

e. Miranda v. Arizona (1966) 
i. Police must warn before custodial interrogation t hat there is right to remain silent, anything said can/will be used in Court, right to have an attorney present, and if poor, to have an attorney appointed.  If S says that chooses to be silent, interrogation must cease.
1. 3 holdings (Schulhofer)

a. privilege against SI extends to stationhouse interrogation;
b. compulsion exists any time there is interrogation in custody
c. need precise warnings to dispel compulsion of stationhouse environment
ii. Any waiver of M right must be knowing and intelligent – can’t presume from silence that rights waived
1. does not have to be express – Butler v. NC – can waive just by talking

iii. Once S indicates wants an attorney, questioning must cease until consults w/ atty

1. Ct FN: custodial interrogation is what we meant by step when investigation ‘focuses’ in on the S in Escobedo; (Yale law review: right to counsel extends to critical stage in the process – now it’s the interrogation at stationhouse?)
2. atty usually just says ‘keep quiet’ – may also check police misconduct

iv. voluntary statement after warnings is admissible

v. Disadvantages of M warnings

1. miss out on actually voluntary statements of suspect who knows rights where M rights not yet read 
2. still get most suspects (75%) waiving rights = ineffective b/c compulsion very strong or warnings do not make much of an impression? – but do we mind?

3. limited to in custody interrogation – do not need M warnings if question during Terry stop (Berkemer v. McCarty at 496)

4. accentuates differences b/n sophisticated suspects and others easily imposed upon

f. Is Miranda requirement a constitutional rule or merely a prophylactic measure?

i. Const’l Rule

ii. Prophylactic rule only
1. Dickerson v. US (2000) Does not decide whether Miranda required by Constitution but holds Miranda announced Const’l decision (So Congress cannot legislatively overrule with § 3501 of Omnibus Crime Control and Safe Streets Act (1968), which required voluntariness under TOC (had not been used much b/c DOJ, prosecutors assumed it was unconstitutional)

a. Could be Rehnquist comes to rescue of Miranda b/c he knows police so happy with it

2. Duckworth v. Eagan (1989) – where warning said we have no way to get a lawyer, but one appointed for you if you want, if and when you go to court; Held, sufficient where S waived right to counsel
3. Quarles – since can override with public safety need

4. Tucker – since violation of M not violation of 5th A, can use witness testimony where found out about witness by illegal interrogation
g. Interrogation for purposes of Miranda – need when in custody.
i. When

1. Custody (M) vs. “focus” (Escobedo)
2. Questioning on street, public place, home or office is not custodial; go to station on own, not custodial (Mathiason, Beheler); questioning pursuant to roadside stop – not custody.

ii. Interrogation if

1. police either expressly question or use words/actions which police should reasonably know are likely to elicit an incriminating response (Innis -1980 
a. Held: not interrogation for police to discuss their concerns in car that some poor retarded kid might find the weapon, which caused I to tell them he would take them to gun – since no reason police should have expected their chat would elicit a SI response)
i. Police intent is relevant: if officer trying to get an SI response, suppress

ii. Strange to place so much weight on police objective expectations w/r/t particular suspect

b. Could be that suspects would like to know what evidence police have – makes better informed decision – but Ct, suppress.
h. Exceptions to Miranda requirement

i. Public safety – established in NY v. Quarles, 1984 (victim tells PO that rapist just gone in grocery store, find him there with empty holster, ask ‘where is gun?’; S says it’s over there and gun found) – No M warnings given but can still use the evidence at trial
1. need for there to be a continuing danger (not ok where investigating past crime)
ii. Witness testimony where witness identity discovered as a result of statement w/o M warning is admissible – Michigan v. Tucker (Miranda violation not necessarily a violation of self-incrimination clause – only voluntariness matters).
iii. First statement made without M warnings does not taint later lawfully obtained statement – OR v. Elstad (living room questioning of kid who has been fingered in robbery of neighbor’s; kid says “I was there”; later questioned at station after M-warnings, OK).
iv. BUT – should just protect both public safety right and right against SI – by excluding evidence at trial.
i. Contours of Miranda waiver 
i. Right to remain silent

1. if invoke RTRS but there is a second interrogation after some time, regarding different crime, w/ fresh set of M warnings, OK even though S invoked RTRS first time – Michigan v. Moseley (1975)

2. can be waived just by talking – Butler v. NC

ii. Right to counsel

1. 5th A

a. As soon as invokes RTC, police must cease interrogating until counsel made available (or S himself initiates further exchange) – Edwards v. Arizona (1981)

b. Not an invocation of right to counsel where juvenile requests to see probation officer – Michael C. (1979)
i. (why don’t we just require police to clarify – you can’t see PO but you can see a lawyer if you want – do you want a lawyer?)
c. Waiver valid even where S’s attorney trying to reach him and police do not tell S atty trying to reach/do not tell attorney the truth that going to interrogate S that night – Moran v. Burbine (1986).
i. Different outcome if Moran had been indicted, then police may not interfere w/ atty communications (states 6th A RTC attaches when gov’ts role shifts from investigation to accusation) 

2. 6th Amendment right

a. Massiah (1964) – unconstitutional to deny counsel where D had been indicted, retained a lawyer and pled not guilty; police enlisted help of his co-D friend, who invited him into wired car to discuss the case.  D made damaging remarks; can’t deliberately elicit incriminating info. after formal charge.
b. Interrogation before formal indictment but after police begin to focus on D is violation of 6th A – Escobedo v. IL (1964) (where taken into custody, and made repeated requests for atty, eventually makes damning statement when police allow friend to confront)
c. Brewer v. Williams – 6th A violation to interrogate with Christian Burial speech when D who had lawyers on either end of the car trip said “when I get to Des Moines and see my lawyer, I’ll tell whole story”; 
i. Extends Massiah since Brewer not yet indicted;
ii. Under M (Ct did not consider application of M), seems interrogation should have ceased as soon as D indicated desire to remain silent
iii. Post-Williams: S must unambiguously request counsel (Davis v. US (1994).

d. When line-up; Wade v. US – RTC attaches at lineup; Kirby v. IL (later) attaches only on filing of formal charge
XVI. Scope of the Exclusionary Rules

a. Standing requirement

i. Idea that criminal D has no valid objection to use of evidence against him unless HIS OWN Const’l rights have been violated

1. at tension with the deterrence rationale for ER (police able to trade in const’l violation of one person’s rights for evidence to use against another);

2. makes sense if ER is rights-based

ii. Traditionally, had standing to object to unlawful s/s if legitimately on the premises – Jones
iii. MODERN APPROACH is to do away with ‘standing’ analysis and to consider instead whether the police action sought to be challenged is a search w/r/t the person challenging the intrusion.

1. so, standard from Katz is reasonable privacy interest

2. allows for BAD police behavior – US v. Payner (1980) where no standing when IRS agent used female enticer to get into briefcase of Bahamian banker, make copies, used that evidence against Ds;
3. Rakas v. IL (1978) where four occupants of car illegally searched, Court scrapped the legitimately on premises doctrine, says it looks to substantive 4th A right instead.  
a. But not necessarily the case that a passenger in car does not have REP in glove compartment, etc.  (could be has been given permission to use it)

4. Where D can’t exclude others from the searched item, no standing – Rawlings v. Kentucky – D could not contest search of friend’s purse though she allowed him to put drugs there.  (1980)

5. Really more concerned with interest in home privacy (Scalia would limit it to “in their home” language of 4th) –
a. Olson – overnight guest may challenge

b. Minn v. Carter – people at apartment for few hours for purpose of packaging drugs do not have standing (might be different if there for non-commercial reason also)

iv. Strange – seems SCt has turned Katz on its head where privacy rights turn on ownership of car, house, etc.
1. plus diminishes property interest where can’t share with your friends, etc.

b. Derivative Evidence – exclusion of secondary evidence because it is fruit of illegal arrest/search
i. Where preponderance of the evidence that information ultimately or inevitably would have been discovered, admit secondary evidence despite the taint of primary evidence.

1. primary: D takes police to bush and points at body below – body is primary.
2. secondary: D tells police the body is behind the bush – body is secondary.
ii. A question of but-for causation – exclude where might be illegality is but for cause?

iii. Inevitable discovery doctrine
1. invoked in Nix v. Williams (1984) do not have to exclude information gained from body where discovery of body accomplished by illegal interrogation when search would have found it anyway, had search continued

a. Nix rejects idea that police could search w/o warrant even though they have PC to get it – and use under inevitable discovery
iv. Miranda rights administered after illegal arrest not alone enough to remove taint; also have to consider length of time between illegality and secondary evidence obtained; whether intervening circumstances; flagrancy of police misconduct in first place (Attenuation doctrine– even where challenged evidence did not have an independent source, might be admissible if causal connection b/n illegality and the evidence is so attenuated as to dissipate the taint)
1. Brown v. IL  - giving M warnings not enough after illegal arrest, confesses within 2 hours
2. Dunaway v.  New York (similar facts) reaffirmed Brown – saying that to admit confession in such case would allow law enforcement to violate 4th A w/ impunity, safe in knowledge that could wash its hands in procedural safeguards of the 5th.
3. Taylor v. Alabama (1982 – 5-4) Confession was fruit of illegal arrest even though 6 hours had passed, D advised of M rights 3 times, and was allowed to visit w/ girlfriend and neighbor.

v. Verbal confession immediately after unlawful arrest should be excluded (but do not exclude confession made several days after unlawful arrest, when D voluntarily comes to station) – Wong Sun
1. concern is w/ voluntariness of confession – exclude where unlawful arrest looks like but for cause of confession

vi. Statement of witness is still admissible despite witness discovered during illegal search – Ceccolini
1. not so worried that impact of unlawful arrest is coercive

2. but no per se rule that witness statements can never be excluded – otherwise police would rely on using witnesses to et evidence in that would otherwise be excluded.
vii. Identity of D (face) obtained through unlawful arrest does not taint the use of line up result at trial. Crews
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