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TYPES OF EVIDENCE

I. Testimonial Evidence

a. testimony based on witness telling the story of what happened based on their personal evidence
b. Establishment of foundation: personal knowledge of the event

II. Real Evidence 

a. Physical evid that helps to tell the case
b. must estb foundation

i. presenting witness: person who knows enough abt it to testify that it is the thing proposed to be

ii. chain of custody: making each person who transacted the evid accountable.

1. issue primarily with fungible goods
2. can stipulate to facts

III. Demonstrative Evidence

a. helps illustrate the testimony rather actual evidence that goes to prove the case

b. e.g. photos, drawings

HOW EVIDENCE IS ADMITTED OR EXCLUDED

I. Rulings on Evidence – FRE 103

a. Requirements of appeal based on evidentiary ruling:

i. 103(a) error must affect a substantial right (outcome of the trial will have been different if the evidence had not been excluded or admitted)
ii. 103(a)(1) Must have protected the record – there must be evidence on the record of your objection:

1. Formal Objection: objection to the form of the questions, the way the Q is asked, not objecting that it violates some substantive rule of evidence.

2. Substantive Objection: violation of rule of evidence

iii. 103(a)(2) Party trying to offer the evidence but was excluded must make an offer of proof (out of the hearing of the jury, counsel can Q the witnesses)
1. show the judge what the jury would be missing if the evid is excluded
2. estb what the evid is trying to show and why there is no problem in admitting the evid

b. failure to object or make an offer of proof waives the rt to claim error in excluding the evid.

II. Preliminary Questions – FRE 104

a. Judge -104(a)

i. prelim questions of law that has to be decided before evid can be excluded or admitted (Q of admissibility) 
1. legal std that must be applied

2. stmt fit a hearsay exception

3. character evid

4. witness qualification

5. privilege

ii. judge considers everything and anything in during this phase (including hearsay)

iii. judge determines if a particular pt a proffered evid concededly tends to estb or refute, is “consequential”

iv. judge determines if proffered evid really has a tendency to prove the pt for which it is offered.

b. Jury – 104(b)

i. prelim question of fact – up to the jury to weigh the evid
ii. relevancy conditioned on fact: requires jury to decide whether fact A, the prelim fact is true as a precondition of considering something as evid, fact B in the trial.
1. jury instruction: “if you believe…(a certain prelim fact)…then you can consider the fact in the outcome of the case.”

2. e.g. relevancy of evid: the gun related to the murder; condition of fact: detective found the gun at the scene.

a. jury needs to decide whether to believe that the detective found the gun at the scene before even considering whether the gun is related to D in the homicide.

c. Judge decides which is which - whether it is a piece of evid for the judge (admissibility of evid) or jury (relevancy conditioned on fact)

III. Types of Errors

a. Reversible: error that probably affected the result.

b. Harmless: error that probably didn’t affect the result.

i. Cumulative Evidence:  harmless bc other evid outweighed the effect of the error.

ii. Curative Evidence:  harmless bc of instructions to the jury.

iii. Overwhelming Evidence: harmless bc other evid is overwhelmingly in support of the judgment.

IV. Opening the Door (55)

a. trial behavior may “open the door” to evid that would be otherwise be excludable.

i. e.g. a party testifying on direct by his own counsel makes an ill-advised and broad assertion that he has a blemish-free past.

1. and if this stmt is false, it opens the door to evid of prior arrests or convictions.

V. Pretrial Hearing:

a. objection to admission of evid can be made during trial or before trial using pretrial hearing.

i. pretrial hearing for admission of evid is upon the discretion of the federal judges.
RELEVANCY
- initial threshold that evid must meet in order to be admitted.

I. Definition – FRE 401 – any evid having tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would without the evid.

a. case by case analysis based on the pleadings

b. Direct Evid: evid that, if accepted as true, necessarily estb the pt for which it is offered.

c. Circumstantial Evid: evid that even if fully credited, may nevertheless fail to support the pt in Q, simply bc an alternative expln seems as probable.
d. Old Chief (62): 2 main pts

i. evid does not have to be disputed first to be relevant

ii. parties should have the flexibility in choosing the method of conveying information that best tell their side of the story.

II. Two types of Relevance:
a. Pure Relevance: the evid logically connects the case, the evid tends to estb the pt for which it was offered.
b. Materialty: the pt of what you are trying to estb by admitting the evid matters to the case.
i. relevance means that the evid helps to prove X, and materiality means that X is one of the issues we are trying to prove in the case. 

c. “relevance” refers to both pure relevance and materiality, must satisfy both.

III. Exclusion of Relevant Evidence

a. Unfair Prejudice – FRE 403: 

i. evid that is relevant can be excluded by the judge if its probative value is substantially outweighed by danger of:

1. unfair prejudice

a. must be “unfair” prejudice element that makes it difficult for the jury to do its job bc of emotions or stereotypes, evid is supposed to be prejudicial to begin with.

2. confusion of issue

3. misleading the jury

4. consideration of undue delay

5. waste of time

6. needless presentation of cumulative evid.

ii. party objecting to the evid has to prove that it is more prejudicial than probative.

iii. probative value: it is more than being relevant, it is how much do we need it, what other evid do we have, how inflammatory is it, how useful is it.

iv. if the probative value and prejudicial effect is 50-50, then it should be allowed in bc rule calls for “substantial overweigh.”

b. State v. Chappel (83) – Goriness is the basis of unfair prejudice for this case (gruesome pics)

i. Gory pictures would be admissible if:

1. relevant AND

a. photo is relevant bc prosecution needs to prove there was a crime and the cause of death.

2. Enough probative value that outweigh unfair prejudice

a. doctors and detectives can testify to cause of death (so low probative value)

b. photos are cumulative

c. Old Chief (86) – probative value is low compared to prejudice

i. high prejudice: he did it once, he’ll probably do it again → shortcuts the amt of evid necessary for the jury to convict.
ii. Defense offer to stipulate may affect probative value of evid. (less need for evid) so risk of prejudice higher.
iii. 2 diff kinds of prejudice in this case:
1. goriness/cumulative
2. character evid: convict based on character rather than evid 
IV. WAYS TO MITIGATE HARM OF PREJUDICIAL EVID
a. FRE 611(a) - Change order in which the evid is presented → delay the decision of whether to present evid until the trial has proceeded.
i. judge has discretion
ii. shifting prejudicial evid from case in chief to case in rebuttal under the theory that there may not be a need to present the evid after D has presented his case bc the issue was never raised at D’s case in chief and rebuttal.
b. FRE 105 – Limited Admissibility → limited instruction (fallback to unsuccessful motion to exclude)
i. jury instructed to disregard something (ignore an inference that it can draw from the evid) but admit evid on the pt for which it is competent.
ii. opponent of the evid must request for the instruction
iii. happens a lot when D takes the stand during cross, character evid introduced and must be accompanied by limiting instruction
1. admissible as impeachment evid → But D should still argue that it unfairly prejudicial bc jury unlikely to only see the evid as to witness’ credibility and not consider for the issue of guilt.
2. D should argue spillover effect: impeachment evid is not as imp’t as the Q that must be determined by the trial, such secondary evid has been determined by the Sup Ct. that the jury isn’t capable of deducing evid based on limiting instruction.
c. Separate juries in case of multiple co-Ds
d. Separate trials in case of multiple co-Ds
e. FRE 106 – Reminder of Writing or Recorded Stmt (Rule of Completeness) (97)
i. if proponent offers something that doesn’t tell the whole story, the opponent can request the whole context to be admitted.

ii. applies only to writing or recorded evid
CHARACTER EVIDENCE

- this is a set of evid that has been predetermined to be prejudicial.  

-presumption is to exclude this kind of evid.

I. When is Character Evidence Inadmissible?
a. FRE 404(a) – Character to Prove Conduct (Propensity Evid): you can’t prove character in order to prove someone acted in conformity with his or her character (because someone is this kind of person and he has that character, he became a certain way).

i. Defn of Propensity Evid: using proof of character as substantive evid of conduct on a particular occasssion.

ii. Propensity Evid Not Allowed – this kind of evid is so relevant that if allowed in the person will have no chance.

1. jury will convict based on what type of person the D is not on the facts of the case.

II. When is Character Evidence Admissible?

a. Exceptions to FRE 404(a) Propensity Evid – limited to criminal cases (except in civil cases involving intentional tort and sports injuries which operate much like a crime, then propensity evid have been allowed in)
i. Prosecution can offer character evid in rebuttal or matching evid (prosecution can never initiate the use of propensity evid agst the D):
1. P can offer character evid of the same trait (e.g. evid to show that D is the really violent person)
2. also has to be a “pertinent” trait 
ii. 404(a)(1): propensity evid of the D initiated by the D 
1. D brings in issue of character by another witness
2. D waives his rts to prejudicial argument by offering evid of his character (evid of the same trait of the D can be offered by the prosecution in rebuttal)
iii. 404(a)(2): propensity evid of the Victim offered by D
1. D can offer propensity evid of the victim 
a. usually in self-defense 
2. and rape cases (FRE 412: tightens the limit about what character evid can be brought in abt the V in rape cases). 
3. must be a “pertinent” trait of character of the alleged victim → character evid has to match the issue of the case.
4. Homicide Case: prosecutor can offer evid to rebut evid that the alleged V was the first aggressor 
a. prosecutor can prove V was peaceful to rebut self-defense.
5. FRE 412 (Rape Shield Law): Character of Victim – character evid of V not admissible EXCEPT:
a. 412(b)(1)(A): in criminal cases, specific sexual incidents of V are admissible to prove that someone other than the D was the source of semen, injury, or other physical evid.
i. evid of specific can only be offered in rebuttal after prosecution has offered its evid
b. 412(b)(1)(B): specific instances of V and D
i. to prove consent offered by the D
ii. or if offered by the prosecution, specific instances of sexual incidents btw D and V will be admissible.
c. 412(b)(1)(C): in criminal case, D may have a due process rt to introduce other sexual conduct (rt for D to cross witness for bias protected by 6th amd).
i. Constitutional rt will prevail over Rape Shield Law.
d. FRE 412 applies in both civil and criminal cases
i. 412(b)(2) Civil Case: Title VII, sexual harassment etc
· Balancing Test (Reverse 403 test):  probative value “substantially” outweighs the danger of harm to victim.
a. burden on the proponent, here it is the D since reverse 403, which is much harder than regular 403 test which only requires that person objecting show that prejudicial effect is greater.
e. applies both to victims and witnesses who are not parties
iv. 404(a)(3) – Character of Witness

1. provided in rules 607, 608, and 609.
v. FRE 413, 414, 415 – Evid of Similar Sexual Crimes (this is a 4th exception where character evid can be admitted)
1. Differences from FRE 404 character evid:

a. can be offered by the P in the case in chief (direct)
b. specific instances can be used
2. FRE 413 – Evid of Similar Crimes in Sexual Assault Cases

a. Prior sexual misconduct can be introduced to show propensity.  Prior acts of sexual assault are admissible against party accused of same type of crime.
b. must give 15 days notice
c. if inconsistent with some other rule, this rule controls
d. up to judge to determine if this rule even applies
3. FRE 414 – same as 413 except applies to child molestation

4. FRE 415 – Applies in Civil Cases raising issues of sexual assault or child molestation.

vi. FRE 406 - Habit and Routine (an exception to the character evid rule – it is a rule of admission, not a rule of exclusion, which means that if foundation is laid, it will be admitted. Most evid rules are rules of exclusion).  
1. Can prove habit (of a person) or routine practice (of an organization) in order to prove conduct was in conformity with habit regardless of whether there is an eyewitness or corroborating evid.
2. Different than propensity:  Character Trait v. Habit
a. Character Trait: generalized description of a general trait 
i. e.g. if you want to intro that someone is a good and careful driver → this is character evid
b. Habit: behavior that isn’t part of a person’s value-judging process, you do it without thinking.  Regular practice of meeting particular situation wit certain type of conduct.
i. the more specific it gets abt what the person does in a particular situation all the time, more likely it is habit.
ii. one’s response to a repeated situation
iii. carry less moral overtones, thus, less prejudicial
b. FRE 404(b) – Proving Acts Other Than Propensity: Other bad acts that prove character to prove conduct are inadmissible.  However, you can introduce other crimes or bad acts to prove MIMIKCOP (some element of the crime charged) to prove conduct. (Essentially, if not barred by 404(a), then can come in).
- opponent should still argue that non-propensity evid is unfairly prejudicial

i. List (not comprehensive)

1. Motive:  prior act provides reasons why D committed charged crime.
2. Intent:  prior act proves current intent (e.g. entrapment defense → govt action induced a crime the D would not otherwise commit, response by P is to offer proof that D committed similar crimes on other occasions)
3. Absence of Mistake/Accident: prior act rebuts claim of mistake or accident
a. if there is a history (like in child abuse cases) → show that the incident was not an accident or mistake.
4. Identity: prior act proves modus operandi also used in charged crime
a. evid not used to prove that D is of such character but that we can identify him as the one who did it, same person that committed prior acts did the instant act bc same characteristics of behavior.
b. similarity must be sufficiently idiosyncratic to permit inference of pattern
5. Knowledge: prior act shows knowledge necessary for charged crime
6. Common Plan or Scheme:  prior act suggests overall grand design or logical step.
a. to show that there is a scheme in place where specific acts that prosecution wants to intro are part of this greater scheme.
7. Opportunity:  prior act shows specialized ability necessary for charged crime
8. Preparation:   prior act was in preparation of charged crime
9. Character in Issue (added): the character is an essential element of a claim or defense the issue of character has to be proved by a party if they are gong to win.
a. e.g. defamation for embezzlement, when D plead that he was telling the truth and P did embezzle, D has placed P’s character in issue bc D now needs to prove that P embezzled in order to win.
i. defense of truth can put character in issue
b. Negligent entrustment of a vehicle: P puts character of person driving the car in issue, you will be responsible for giving your car to a fool.
c. Fitness of parent in Child Custody
d. Wrongful Death: Insurance proceed that can be reduced by the character of the deceased bc it decreases the real tangible loss of the person.  Character becomes in issue in damage computation.
e. not an issue in criminal cases bc character is never an element of a crime, and good character does not exonerate a crime
ii. must give other side notice
iii. Does not need to conform to FRE 405 – most things that come in under 404(b) will be specific instances.
iv. FOUR PART TEST (by judges)
1. decide whether the evid is offered for a proper purpose
2. is it relevant for that purpose
3. is probative worth outweighed by the risk of unfair prejudice
4. need limiting instruction to tell the jury that evid should be considered for one of these and not propensity
a. D must ask for limiting instruction in order to protect the record.
i. problem is that if you asked for limiting instruction, it may magnify the situation and have the opposite effect than intended.
v. REVERSE 404(b):

1. D wants to prove other crimes by a third person.  D will argue that offenses by another so strikingly resemble the charged crime that the proof suggests that the other must be guilty of the offense charged to the D.
III. How do you prove Character? (Character Witnesses)
a. Once you decide that character evid for propensity is admitted under 404(a)(1) or 404(a)(2), FRE 405 tells you in what form.
b. FRE 405 – Methods of Proving Character (does not control 404(a)(3) or 404(b))
i. 405(a): Testimony of reputation of D or Personal opinion of D
1. can elicit reputation or opinion testimony either on direct or cross exam
ii. 405(b): Specific Instances
1. can elicit specific instances of conduct on cross, but not on direct UNLESS character is in issue (which only applies in civil cases)
2. if using prior crimes or bad acts to prove some other purpose (MIMIKCOP), this proof can be by specific acts.
3. specific acts do not have to be convictions, but how sure to do you have to be that they actually happened?
a. need not be an arrest
b. if charged an acquitted can still use as non-propensity evid (only shows that P didn’t carry their burden, didn’t prove beyond a rsnble doubt)
i. admitted here bc P only has to prove that prior crimes occurred by preponderance which is not enough to convict in a criminal case.
c. can simply have an eyewitness 
d. how sure goes to the weight of the evid not the admissibility
e. Huddleston (489) – jury gets to hear priors to determine if in fact they occurred by preponderance.
i. Threshold decision whether evid is “probative of a material issue other than character”: no need for prelim finding by the ct that the govt proved a prior act by preponderance
ii. 104(b) jury Q: jury hears all of the alleged prior acts and decides if they in fact took place by a preponderance.  If jury decides they took place, then can consider.
c. Estb Foundation of Character Witness simply by showing that witness knows the D or has had contact with D.
i. reputation has to be based on a period of time before the incident at issue occurred.
d. Must be Within Scope of Direct – FRE 611
CATEGORICAL RULES OF EXCLUSION (even though relevant)

I. Subsequent Remedial Measures – FRE 407

a. you can’t prove that someone took remedial measures following an accident in order to prove she was negligent or culpable for the accident, or in product liability cases → that there was a defect in the product’s design, or a need for a warning or instruction.
b. Rationale: don’t want to discourage pple from fixing the problem, and there are other reasons for why pple may take remedial measures subsequently.
i. the policy of encouraging responsible behavior probably won’t affect product liability cases bc only want to avoid high insurance costs or litigation.
c. Exceptions:
i. does not require exclusion if subsequent measures offered for another purpose, to show:
1. ownership

2. control

a. even if no ownership, can show was within the D’s control
3. feasibility of precautionary measures

a. Q of why didn’t you do this earlier?  Didn’t think of it, didn’t think of it earlier.
b. this allows P to challenge whether it would’ve been feasible 
c. Tuer v. McDonald (507) – Ct adopts a narrow interpretation of feasibility to mean if it was a better idea rather than physical possibility. (Ct said it was a professional judgment call)
i. ct says not feasibility if just weighing the benefit v. cost
ii. under the old protocol, the risk was on the patient bc if the surgeon nixes the artery, he is protected from malpractice suit but more dangerous to the patient bc the artery may get clogged
iii. under the new protocol, the risk was shifted to the surgeon.
4. impeachment 

ii. exceptions are subject to balancing of Rule 403 unfair prejudice v. probative value
II. Settlement Negotiations 

a. Civil Settlements – FRE 408

i. offers to settle claims or the settling of claims are not admissible to prove the claims were valid or invalid 
1. applies to both behavior and stmts: anything you say or do in compromise negotiations is also inadmissible.
ii. Elements to using the Rule:
1. claim has to be disputed as to amount or underlying validity of the claim.
a. if just changing the terms of negotiation then does not qualify
2. it has to be disputed in the sense that if negotiation doesn’t work, there will be a lawsuit.
iii. Exceptions:
1. If offered to prove another purpose other than fault (list not comprehensive)
a. bias or prejudice (e.g. witness has accepted money to testify)
b. to impeach the credibility of the witness
c. negativing a contention of undue delay
d. evid otherwise discoverable merely bc it was presented in the negotiation: you can’t make evid inadmissible by purposely presenting it during settlement negotiation.
e. providing an effort to obstruct a criminal investigation or prosecution
i. if as part of an effort to settle a civil claim, you make stmt like “if you settle with me, I won’t turn you in to the IRS,” the stmt does not fall under the exception.
iv. Rationale:
1. want to encourage pple to settle, if such evid was allowed, no one would negotiate.
2. settling doesn’t always mean that party is liable → some pple in better position and want to help the other party, or just don’t want to deal with trial
b. Plea Bargaining – FRE 410

i. the following are inadmissible agst the person who made a plea or was involved in plea negotiations:
1. guilty plea which is later withdrawn – 410 (1)
2. no contest – 410(2)
3. stmt made when during any proceeding in which plea was taken – 410(3) ie. pre-sentence reports
4. stmts made in the course of plea discussion with atty for prosecution authority that which do not result in a plea or was later withdrawn– 410(4)
ii. FRE 410 does not allow plea or plea bargaining to come in to impeach (one exception that almost anything can come in to impeach)
iii. Exceptions: (last paragraph of Rule)
1. (i): contextual: if part of plea or plea discussion is introduced by D, prosecution can introduce the rest if fairness requires.
2. (ii):  if D is being prosecuted for perjury or false stmts.
c. Proof of Payment of Medical Expenses – FRE 409

i. offers to pay or actual payment of medical expenses for an injury are not admissible to prove liability for the injury.
ii. no exceptions bc it is more specific than FRE 408.
iii. the fact that you accepted payment of expenses is also excluded to show liability.
iv. common in insurance cases, insurance will advance pay for damage without admitting liability.
d. Proof of Insurance Coverage – FRE 411

i. evid that a person was or was not insured agst liability is not admissible to show negligence.
ii. Collateral Source Rule:  payments form outside sources other than D for the damage caused cannot be offered.
1. knowledge of this might influence how much jury will award the parties in belief that insurance or other source will pay for the damage.
iii. Exceptions: Can be offered for purpose other than proving negligence
1. proof of agency 
2. ownership
3. control
4. bias or prejudice of witness
HEARSAY 
- Every hearsay that is admitted is potentially a 6th amend violation bc you don’t get to cross examine.

I. RULE 801 - Definitions:  

A. Statement: (1) an oral or written assertion or (2) nonverbal conduct of a person, if it is intended by the person as an assertion

(a) conduct is intentional – intended to tell something by engaging in a particular behavior

B. Declarant: person who makes a statement (person who made the statement or did the conduct out of ct)

(a) witness is the person on the stand testifying to what the declarant said or did out of ct

C. Hearsay:  statement other than the one made by the declarant while testifying at trial or hearing, offered in evidence to prove the truth of the matter asserted

(a) Quoting yourself is hearsay

II. RULE 802 – purpose 

A. hearsay is not admissible unless falls into one of the exceptions

B. Testing testimonial infirmities: perception, memory, sincerity, ambiguity → can’t check if don’t have firsthand communication with the speaker.
C. exceptions apply where there are reasons to believe that that the out of ct statements were particularly likely to be accurate or truthful
III. Assertive v. Non-assertive conduct

A. non-assertive conduct: doing nothing could be either assertive or non-assertive, must det what it is offered to prove

(a) e.g. Cain v. George (137) – silence of motel guests was nonassertive conduct.

B. non-verbal conduct is not hearsay if not intended by the person as an assertion

C. involuntary actions are not hearsay (e.g. emotional outbursts, reflex)
D. voluntary actions can be hearsay – depends on if person was intentionally communicating

E. silence is not hearsay UNLESS intended as an assertion

F. Animals and Machines not hearsay:

(a) treat them as mechanical process

(b) get some expert to come in to testify and jury decides whether dogs etc can identify source.

(c) Rule 801 limits to “persons” and does not apply to animals.

IV. HEARSAY within HEARSAY (FRE 805)

A. multiple hearsay is OK if each layer fits within an exception

(a) US v. Check (140)

1. e.g. he said that she said…What informant told cop abt what D said is double hearsay, so cop only testifies to what he said in response to what the informant told him that D said.

2. Holding: if there is such a situation, each part of the hearsay statement must be cleared separately
B. multiple declarants are not always double hearsay.  It is only double hearsay if one declarant is quoting another.

C. Structure of single and double hearsay:

(a) Single hearsay: witness testifies declarant said matter asserted

(b) Double hearsay: witness testifies declarant 1 said that declarant 2 said matter asserted.

D. Structure of single and double hearsay with documents:
(a) Single hearsay: declarant (document) says matter asserted.

(b) Double hearsay: declarant 1 (document) says declarant 2 said matter asserted.

1. If you explicitly quote someone in the document , you have double hearsay 
V. NONHEARSAY USES (technically hearsay but used for another purpose so can’t use as substantive evid):  If there is a nonhearsay use, allow in with limiting instruction
A. Impeachment
(a) can use evid that is not relevant to the crime just to impeach

(b) prior inconsistent statement aren’t hearsay when offered to impeach 

(c) evid can be in violation of constitutional rts

1. e.g. statement of insurance coverage does not violate FRE 411 bc offered to impeach not to prove liability

B. Verbal Acts: must have independent legal significance.
(a) Rule 104a says that judge determines whether the use goes to hearsay or nonhearsay use

(b) Ask:

1. do the words constitute an element or the element of a crime?

(c) then you ask is it relevant 

(d) E.g. perjury, ransom demands, extortion → words have legal effect separate from whether or not they are true

(e) Civil cases: K, a will, defamatory words (if your signature is on a K then the signature is the act and the K itself is the verbal object).

1. to prove the existence of a K or give effect to the K

2. entire will may be a verbal object, but doesn’t mean that everything in it qualifies as nonhearsay uses

C. Effect/State of Mind of the Person who Hears or Reads
(a) But for the statement, the listener or reader would not have acted this way.

D. Verbal Objects: things that make a statement (can use to id a person)
(a) e.g. coke logo, tags for identification, business cards
E. Circumstantial Evid of State of Mind of the Speaker and of Memory
(a) must have some relevance to the lawsuit (must reveal the state of mind of the person who spoke at the time that is related to the issue of the suit)
(b) statements intro to show the state of mind of the declarant are not offered for the “truth of the matter asserted” and thus are not hearsay.

(c) statement offered to show the declarant’s knowledge and not content are not hearsay

1. Papier Mache case (151)

VI. NONHEARSAY STATEMENTS = substantive evid (technically fits the defn of hearsay but don’t treat them as hearsay in the sense that it was decided not to exclude them) – 801(d)(1) and (d)(2) come in as substantive evid
(a) Prior Statements By Witness – FRE 801(d)(1): may be inconsistent, consistent, or prior statement of identification.  Ability to cross is the most impt element of reassurance, deferred cross makes it more or less more reliable.
1. Prior Inconsistent Statement – 801(d)(1)(A): only controls use as substantive evid (801 doesn’t control when using prior inconsistent statement to impeach).
a. Conditions:

(a) must be inconsistent with current testimony

(b) prior statement must have been under oath at the time it was made

(c) must now be subject to cross 
(d) was made during a proceeding (trial, hearing, deposition etc)

b. What is other proceeding?


(a) State v. Smith (187) - police station usually not considered part of a formal proceeding (Smith is a minority view bc stationhouse interview was admitted as prior inconsistent statement)

(b) up to discretion of the judge

c. What is inconsistent? may be found in evasive answers, silence or purported change in memory (must prove forgetfulness is feigned), selective forgetting, shifts in emphasis.
(a) does not have to be complete opposite

(b) if witness falsely claims not to recall facts to avoid testifying – it is inconsistent
(c) witness considered cross-examinable even if witness has forgotten 
d. When is witness unavailable (can’t cross)? If not available, prior inconsistent stmt can not be admitted.
(a) assertion of privilege, limitation by ct, true lack of memory or refusal to testify (in some jurisdictions) 
e. CA allows prior inconsistent statement as substantive evid even if statement was not given during a proceeding or under oath.

2. Prior Consistent Statement – 801(d)(1)(B): 

a. Tome case: Tome says prior consistent statement by witness can come in as substantive evid if comply with this rule. 
(a) Requirements for substantive use: 

1. witness is declarant

2. must be subject to cross

3. witness is attacked on cross

4. prior statement must be consistent with present testimony
5. prior stmt does not have to be made under oath or a proceeding
6. the impeaching attack on cross that you are now trying to rebut must have been an express or implied charge agst the declarant of recent fabrication or improper influence or motive 
a. could argue that if the claim is that the witness has just forgotten, this is not a charge of recent fabrication and influence so prior consistencies can’t come in. 
7. pre-motive timing requirement (Tome case): out of ct prior consistent statement must be made before motive or influence arose, if after, then not admissible.

a. post motive consistent statements can be used for nonhearsay use to rebut claims other than recent fabrication (Tome doesn’t control), but can’t be used for substantive use.

b. admissible only to rebut claimed improper influence or recent fabrication

(a) once you get them in, you can use them for substantive uses also, but no new evid, more or less just bolstering the evid you already have.
c. If do not satisfy the requirements for substantive use, can still come in for rehabilitative purpose bc not offered for content so not for substantive use:
(a) Tome and FRE 801(1)(d)(B) does not control

3. Prior Statement of Identification - 801(d)(1)(C): made after perceiving the person, technically hearsay but admitted under this exception.
a. pretrial id more trustworthy than in ct id (less suggestive, closer to time)
b. Requirements for substantive use:
(a) must provide foundation (e.g. sketch is the same sketch etc.)
(b) identifier/declarant must be subj to cross 
c. do not have to see the person, just perceive him (OK if recognize voice)
d. State v. Motta (211) – prior id (sketch) permitted not only as corroborative evid but also as substantive proof of id.
e. Wade-Gilbert doctrine:  estb a per se rule that blocks use of some pretrial ids that might fit 801d1C but obtained in violation of constitutional rts. (e.g. post-indictment lineups where D is denied counsel, unnecessarily suggestive circumstances).
(b) Party Opponent Admissions – 801(d)(2): there is nothing reassuring about admissions, admissions are technically hearsay but excluded from hearsay defn bc it is fair to bind pple to the things they have said. 
1. What is an admission?  An admission is any statement a party ever made out of ct that is relevant for use against the party.  A party’s words or act may be offered as evid against him, even though these would be inadmissible hearsay if said or done by someone other than the party.
a. to have a specific exception for party admission seems curious, bc all the other hearsay exceptions are all grounded in notions of necessity and trustworthiness, but admissions do not fit this pattern.
b. involuntary admissions are barred by the 5th amend, but only where an agent of state is involved.  Miranda only protects agst govt coercion, perception or coercion from voice of God is a matter to which the US Constitution does not speak. (p.238)
(a) if D makes confession to undercover cop → argue that it was not “coercion” bc no warnings req’d bc didn’t know was interacting with official.
c. admissions by minors are inadmissible
2. (A) Party’s Own Stmt - Requirements:

a. personal knowledge NOT required (actual knowledge not required, law assumes that if you go around saying things as if you know things then you should be stuck with it, as if you did have personal knowledge)
b. must be party at the moment (the statement is made???)
c. statement must be offered agst the party 
d. and it’s the party’s own statement (either an individual or representative capacity)
e. must be voluntary
(a) if sleep talking → argue that such statements are not reliable, but the rule doesn’t allow bc they are more reliable but bc pple should get just deserts, counter by arguing that it isn’t voluntary so not controlled by the rule.
f. statements don’t have to be against interest
g. Bruton v. US (224) – Admission in Multiparty Situations (Limiting instruction will not cure Spillover Effect) must have separate trials or redact or separate juries
(a) co-D made confession stating that I did it and Bruton helped.  Confession admitted with limiting instruction that can be used as substantive evid of co-D’s guilt but may not be considered as evid agst another who was not present and in no way a party to the confession (since it doesn’t qualify as coconspirator exception). 
1. co-D did not testify so could not be cross examined, raises a constitutional issue under the Confrontation Clause.
a. Confrontation Clause does not apply in civil cases. 
(b) Delli Paoli cited: stating that limiting instruction was sufficient to protect interests of co-D bc D will have opportunity to explain (subj to cross) or he could do nothing and let the jury decide.
1. has spillover effect
2. Advantages of limiting instruction:
a. even though it is imperfect, it may be better to get around losing the confession all together, especially bc the effect of the jury is speculative
i. Ct in Bruton says there must be other ways of introducing confessions
b. the jury system exists only bc we believe juries are competent to decipher the importance of evid (if we don’t give them the benefit of the doubt then our whole jury system would collapse)
(c) Ct decides that bc this was a joint trial the spillover effect was especially great so reversed Bruton’s conviction
1. ct says confession implicating a co-D is probably the most unreliable kind of confession
2. Bruton endorses the technique of “redacting” a confession by one D to delete any reference to another.
a. redactions that provide obvious indications of alteration are not admissible.
(d) Jackson v. Denno: 
1. decided that whether confession voluntary should be a 104A judge Q, bc if jury allowed to determine they must hear the confession first and may unduly influence their decision even if admission is excluded.
2. also overruled Delli Paoli: Jackson held that limiting instructions is not enough to protect the D from prejudice
3. (B): adoptive admissions: things that you’ve signed onto, that you didn’t say (somebody else did) and they are attributed to you bc a rsnble person would have somehow denied the statement.
a. Test:
(a)  offered agst party
(b) must knowingly agree with the statement.
b. silence can be an adopted admission (look to context).
(a) In criminal case, failure to respond to accusations made by police will not be admissible agst him as adopted admissions if Mirandized-silence (5th amend rt and due process).  But silence in the fact of accusations made outside of police custody may be admitted as adopted admissions.
(b) Silence in the form of a writing is an adopted admission if the party can rsnbly be expected to have objected were the writing untrue.
c. Tacit (Implied) Admissions:  
(a) US v. Hoosier (230) – D adopted girlfriend’s statement bc rsnble human behavior would have been for appellant to promptly deny if it was untrue
(b) Qualifying factors: (proved by proponent)
1. party heard the statement
2. matter asserted was within his knowledge
3. the occasion and nature of the statement were such that he would likely have replied if he did not mean to accept what was said.
(c) Disqualifying factors: (proved by objecting party)
1. party did not understand the statement or its significance
2. some physical or psychological factor explains the lack of reply
3. speaker was someone whom the party would likely ignore
4. silence came in response to Miranda warnings
d. Silence as Admission:
(a) Doyle v. Ohio (233) – silence for impeachment use

1. not about hearsay use (substantive use) of admission bc post-Miranda silence.  Failure to speak is offered to impeach their subsequent trial testimony (story that they were there to buy drugs instead of selling drugs).
2. Ds didn’t tell story that they told at trial to the cops upon arrest, prosecution wants to show silence as an admission that the story at trial is fabricated.  Silence and new story could be seen as an inconsistent statement.  But the evid comes in to impeach.
3. Necessity is always an argument that party should make to get evid in → here last minute story and there is no way to disprove an exculpating story last minute.
4. impeachment use of post-miranda silence is a violation of constitutional rt to remain silent.  To cross exam ambiguous silence would violate DP bc it would make Miranda warnings useless, Miranda warnings are to be free of penalty.
(b) post arrest, post-Miranda cannot be used to impeach
1. unfair to tell D he has rt to remain silent, and then use that silence agst him.
2. post Miranda can be used if there was a waiver and that’s a Q for the judge to decide
3. post Miranda statements can also come in to prevent perjury.  (ie. if the Ds were asked did you tell the story to the police, and Ds answered “yes” when in fact they didn’t, then their post Miranda silence would come in to prevent perjury.)
(c) post arrest, pre-Miranda can be used to impeach
(d) pre arrest, pre Miranda can be used to impeach

(e) pre arrest, post Miranda cannot be used to impeach.
e. Who should decide whether there is an adoptive admission?
(a) Jury (104b Q): if the answer or response is really obvious
(b) Judge Q: if there is some prejudicial material 
4. (C): Statement by Party’s Speaking Agent 

a. offered against the party
b. person authorized to speak for the party (e.g. lawyer negotiating a K for client, broker selling property, corp officer signing agreements for the company)
(a) formal agency relationship as opposed to sort of accidental one
c. many things agents say are not hearsay bc they are verbal acts

(a) to prove that something the agents describe actually exists or happened. Many of the things speaking agents do are verbal acts that has independent legal significance. (buy you a house, give an offer, reject an offer, provide money)
(b) trick is figuring out when you need this exception and when you don’t bc it is a verbal act.
d. rationale:  not only should pple be stuck with what they say, but they shouldn’t be able to hire somebody to speak for them and then avoid the consequences.
5. (D): Statement made by Party’s Agent or Employee (regular agency relationship) – someone just by hap stance by being there acts as an agent of the principal. (e.g. a company who hires a truck driver intends the employee to drive trucks, not to speak on behalf of the company).
a. Requirements:
(a) offered against the party (can’t use statement for yourself)
(b) statement by the employee/agent 
(c) made while employed
(d) concerning a matter within the scope of employment
b. Sophie the Dog Case (243):  personal knowledge is not necessary in order to qualify as an agency admission AND statement must be made by agent to own principal still falls under this exception.  Evidence comes in and whatever the board said in its minutes is an admission by the Center (they are the speaking agents of the center)
(a) multiple hearsay problem and each has to be clear (caretaker saying what the other pple told him, and board stating what caretaker told it in the minutes)
(b) the caretaker’s statements are nonhearsay use of showing the state of mind of the hearer (of the statements by others stating that “the wolf bit the child”) in which he expressed in the form of an admission.
1. caretaker writes a note stating that and also tells the boss the same thing, then mentioned at the Board of Directors mtg and was included in the minutes.
2. D’s argue should not be admissible bc the caretaker mad the statements to the principal and not making an admission on behalf of the principal
a. Ct says the exception covers statements made to outsiders and to principal

(c) the items in the minutes remain hearsay as to caretaker, bc there is no agency relationship btw caretaker and the Board.  There is an agency relationship btw the caretaker and the Center, and an agency relationship btw the Center and the Board, but no agency relationship btw the Board and the caretaker.
c. Bootstrapping (Circularity) problem:  the stmts that you are trying to admit assert the very fact on which its admissibility depends.  So in order to prove agency, the hearsay must come in, but in order for the hearsay to come in, must prove agency first.  So, in order to determine if it should be admitted under the hearsay exception, it has to get admitted first.  It is a circularity problem bc the judge has to assume the stmts are true in order to decide whether they are true.
(a) Anti-bootstrapping Rule (CL rule): you can’t use a stmt to prove it’s own providence(destiny); you have to have some kind of external source to a stmt in order to estb that the stmt comes under an exception.
1. applies to both agency and coconspirator cases.
(b) Don’t have the anti-bootstrapping rule anymore

1. Bourjaily – don’t need external source/evid
d. Coincidence Problem:  agency has to be decided 2 times.  Once as a Q of admissibility for the judge and as an ultimate Q for the jury.  The judge and jury may come to opposing conclusions. (judge only deciding prelim Q of whether there is an agency relationship and that the evid should come in under that exception by preponderance and jury is also deciding whether there was an agency relationship by beyond a reasonable doubt → so there is a match)
(a) jury a lot of times decide the ultimate issue without the evid that the judge may have access to (the agent’s admission may be excluded bc judge may determine that the agent wasn’t acting within the scope of his employment)
1. jury may still find based on all other evid except for the agent’s admission of negligence, that there was in fact an agency relationship, but they won’t have any evid of his negligence, and P will lose in this case.
(b) only applies in agency situations or coconspirator situations
1. in other situations, judge may be determining if stmt fits under the excited utterance exception, and jury’s ultimate issue is deciding agency → so there is no match and there is no possibility of inconsistent decisions.
6. (E): Statement by Coconspirator – a statement by one co-conspirator is admissible against other members of the same conspiracy, as long as the statement is made:
a. 3 foundational elements must be met by preponderance:
(a) Co-Venturers: the declarant and the D must have planned and coventured in the activity, D bc that is who you’re trying to get it in agst rt now, and the declarant, the out of ct other coconspirator who fxns as an agent. 
(b) Pendency: during the course of the conspiracy AND
(c) in furtherance of the conspiracy
1. NOTE: many stmts that satisfy the “in furtherance” requirement amt to verbal acts (if what they are doing is advancing the conspiracy then that is agst the law and will qualify as a verbal act, conspiring to commit a crime is a crime in itself). → don’t need hearsay exception if not trying to get it in as substantive evid.
b. Coincidence and Bootstrapping problem here as well (don’t have to worry about after the Bourjaily case)
c. judge must determine if conspiracy existed by preponderance before jury hears the stmt (James, p261)
d. Bourjaily v. US (252) gets rid of the anti-bootstrapping rule for criminal cases, 104a says that judge can consider anything it wants to except for something that is privileged.  No longer need independent external evid apart from the stmt itself to prove that a conspiracy or agency relationship existed.  Judge decides under 104a whether the requirements are met, if met then goes to the jury.  
(a) std under 104 is always preponderance (judge must determine admissibility by preponderance, and jury must determine a question of fact using preponderance)
(b) ultimate issue by jury must be by beyond a rsnble doubt (in criminal cases)
(c) 1997 amend extends Bourjaily to agency: in a case where all the P had was the coconspirator stmt, is that enough to build the preponderance to show that there was a conspiracy and activate the coconspirator exception?
1. the stmt (alleging coconspirator participation) shall be considered → that is the abolition of the anti-bootstrapping rule bc they can be considered now)
2. but are not alone sufficient to estb the declarant’s authority → meaning is the declarant a coconspirator or an agent)
3. everything that applies to coconspiracy also applies to agency.
7. Prior Guilty Pleas

a. guilty pleas are admissions, and are admissible in subsequent cases
(a) if pled guilty in criminal charge, the guilty plea is admissible as evid in a subsequent civil trial.
b. can’t use nolo pleas: not contesting but not saying that I did it or didn’t do it → just a way of clearing the dockets
(a) can’t use in subsequent cases bc then no incentive to take nolo contendere
c. guilty pleas for minor traffic offenses not admissible (e.g. paying a ticket)
VII. HEARSAY EXCEPTIONS (266) – FRE 803 – Availability of Declarant Immaterial (comes in as substantive evid)
A. FRE 803  – reliability is the justification for these exceptions as opposed to just deserts.  The way these stmts arise are reliable enough so that in balance, the danger to the person whom they are offered agst is not so great that we should lose the value of them by excluding them.
(a) it does not matter if the declarant is unavailable (declarant doesn’t have to testify) bc cross is not needed to determine their accuracy.  
1. someone else can testify to the stmt
a. *803(5) Recorded Recollection & *803(18) Learned Treatises: declarant does have to be available to testify (these 2 are the only times)
2. in 801d1, prior stmts, the reason we lifted the hearsay bar was bc there were deferred safeguards, but here relying on reliability → must figure out what makes each exception reliable.
(b) Must lay foundation showing that the stmt complies with the exception.
B. 23 Exceptions:

(a) Present Sense Impressions: statement made by declarant describing or expln an event while declarant was perceiving the event OR immediately after (immediately is up to the ct’s discretion)
1. spontaneity and lack of lapse of time necessary (so person can’t get confused or decide to tell a lie) → simultaneity 
a. do you need another person to testify to seeing the witness having firsthand knowledge or is the content of the stmt alone prove personal perception?
2. mostly refers to things you perceive through your senses 
3. doesn’t have to be a dramatic event
(b) Excited Utterance: a stmt made while declarant is still under the stress of a starling event (made related to that event).
1. has to be a stmt, not gesture or conduct.
2. spontaneity and lack of lapse of time

3. must be in reaction to a dramatic event

4. Bootstrapping OK – requirement that startling event occurred can be proven by the stmt itself.

5. Reminder of an event can be an excited utterance.

6. US v. Iron Shell (271):  demonstrates the judge’s discretion - an hour lapse can still be an excited utterance.  Pple can also express stress in different ways, just bc girl was quiet doesn’t mean she wasn’t excited.

a. attempted assault and rape of a little girl.  1 hr later, girl tells officer what happened by answering questions posed by officer.  Girl cannot testify bc she is nervous. 
b. Not  being able to cross examine here would not be a rules violation, but still has to look at the 6th amendment analysis.

(a) must weigh the reliability of the statements agst the D’s interest.  Could have crossed the officer who testified to the girl’s stmts, so no violation of 6th amd.

(c) Then Existing Mental, Emotional, Or Physical Condition (diff from the nonhearsay use of state of mind of the speaker bc here this is direct proof what is in issue)
1. spontaneous and immediacy required

2. simultaneity requirement, the internal states that you report while experiencing those states.

a. a reporting of your internal states, no exciting event required
3. cannot use memory or recollection of past conduct. 

a. I went to the movies yesterday (NO) – inadmissible to prove that you did in fact go to the movies.

b. I am going to the movies tomorrow (YES) – admissible to prove that you did in fact go to the movies.

4. When Admissible:

a. When state of mind directly in issue and is material to the controversy (even if it is a memory of an event)
(a) e.g. to prove A’s domicile, stmt by A “I love living in CA” is admissible.
b. When offered to show Subsequent conduct of declarant: what a person said is often admitted as proof of what she thereafter did.
(a) statements of intent: 
1. 2 things proved: (Hillmon case)
a. whether declarant had the intent or plan
b. and declarant carried out the plan 
2. Hillmon (286)- expands the rule in 2 ways: insurance fraud where, man at Crooked Creek may not be husband’s body.  Man traveling with Hillmon first admits to killing him but earlier had admitted to scam.  Letters are admitted as evid of declarant’s intent to go to Crooked Creek and that he did that but also that he went with Hillmon.
a. Basic Hillmon: stmt of intent admissible to prove that intent but also admissible as evid of the person spkg (declarant) went and did what he intended on doing.

b. Expanded Hillmon: stmt of intent can be used to prove intent and that the declarant did what he said he intended to do AND as evid of someone else’s behavior (someone included in the declarant’s stmt).

c. when you talk abt what someone else subsequently did, it is forward looking.
(a) Pheaster case (289)- ct follows the Hillmon case in allowing stmt to come in to prove what declarant intended and that he did what he intended AND also as evid that 3rd party did what declarant said.

1. in dictum says that declarant’s stmt is the only evid without any corroboration then the stmt shouldn’t come in.

d. Then existing physical conditions: any stmts made to doctor as long as the condition still persists at a later time

e. Then existing Mental and emotional states of mind:  

(a) doesn’t cover a stmt of memory or belief to fact remembered (can’t be something that you remember having experienced, it must be at the instant you felt it).

1. backward looking stmts are not admissible under this exception: stmts that pple make abt feelings they had at a prior time, now they are talking in the present but referring back to earlier states of mind.

2. e.g. “this one is always easy” → memory, so not admissible under this exception, but could be a nonhearsay state of mind stmt.
(b) 2 kinds of hearsay that need the exception to get in:
1. a direct intentional stmt abt how you feel (e.g. I am sick) offered to prove what they assert.
2. indirect stmts that one can make an inference from (e.g. this slope is too steep, I’m going to take the lift down → same intention of expressing fear)
f. stmts abt declarant’s will

(a) is meant to prove present stmts of prior state of mind

(b) ok bc pple make wills and they don’t get discussed until the person is dead so can be used to prove this sort of fact remembered.

5. Factual stmts couched in state of mind: stmts of state of mind attached to fact-laden utterances are sometimes excluded when prejudice outweighs the probative worth.

a. must balance probative worth v. prejudice

b. if admitted, can’t use intentional stmts as circumstantial evid of the underlying facts, can only use to prove your condition  → will come in with a limiting instruction
(a) danger that jury will draw the wrong inference that the facts you couched in your expression of state of mind are true.
(d) Statements for Purposes of Medical Diagnosis or Treatment – 803(4)
1. statements made in order to obtain medical diagnosis or treatment, including medical history, past or present symptoms.
a. not time bound: could be backward looking (both present and past symptoms) 
b. could argue that identifying the source of abuse will be of significance for psychological and emotional treatment
(a) but will not fit under this exception bc “pertinent to medical treatment” is meant to be a true limit

c. Blake v. State (301) - Does not extend to stmts suggesting fault: don’t need to know who is at fault in order to treat someone bc reliability doesn’t extend to fault.

(a) Renville Test: 

1. the declarant’s motive in making the stmt is consistent with the purposes of treatment or diagnosis

2. the content of the stmt is rsnbly relied on by physicians in treatment or diagnosis

2. stmts made by a 3rd party are covered if made to help the patient get treatment. (stmts to nurses, caretakers, stmts made from one doctor to another, family member stating condition etc)

3. 3 kinds of stmts:

a. symptoms: pain or sensation

b. inception – the patient’s answer to the doctor’s questions “what happened to you”
(a) this one is problematic bc the answers suggest fault

(b) stmts of fault were excluded at CL, now admitted only in special cases (Tender Yrs Exception: allowing stmts of fault to come in for minors or other vulnerable victims)

c. stmts describing medical history admissible bc helpful in diagnosis
(e) Past Recorded Recollection – *803(5) – declarant must be available
1. Different from Present Recollection Refreshed (not in the FRE):

a. technique used to help witnesses remember and testify from present memory

b. anything can be used to help refresh memory, but the thing is not evid

c. friendly act to help your witness remember, not on cross.

2. if your witness still doesn’t remember, can use this hearsay exception - a written record of an event, made shortly after the event is admissible if 4 requirements met:

a. witness can’t remember enough to testify fully

b. stmt accurately reflects knowledge of matter that witness used to have (must have firsthand knowledge)

c. witness made or “adopted” the stmt (adopted meaning someone else made it but witness recorded it)
(a) witness does not have to write the record, OK if read it and agreed.

(b) where one person reads and another person records → OK but both have to testify and prosecution has to estb foundation for both.
1. reader/observer has to testify that he related an accurate recollection of what he read, and recorder has to verify the accuracy of his transcription.
d. and did so while the matter was “fresh” in her memory (no set time limit)

(a) freshness of the memory will vary depending on the nature of the event

e. does not need to be under oath

3. jury only hears the recorded recollection (may be read into evid) but may not itself be received as an exhibit UNLESS opponent (the party it is offered against) offers it into evid (wants it in).
4. The record is evid even though not taken into the jury room (as opposed to a document used to jog the witness’ memory under the present recollection refreshed exception, which is not evid but an aid to stimulate testimony).

5. Ohio v. Scott (311) – establishes the 4 requirements and says that it was sufficiently met here, but must help witness try to remember first under this exception.  (case illustrates the problem of applying the requirement of lack of present recollection)
a. Want the witness to testify under her present memory if possible

b. Ct says that past recorded stmt doesn’t violate the 6th amd even if can’t cross

c. Witness didn’t testified that she didn’t remember D admitting to her at the theatre about his involvement in the robbery but her written statement says the opposite.
(f) Records of Regularly Conducted Activity (Business Record)
1. 8 requirements:

a. there has to be a record (printout or letter)
b.  made in the course of a regular business or regularly conducted activity
c. must be regular practice to make such records
d. source of the info must be from a person with personal knowledge of the matter recorded and who is working in the business
e. record must be made at or near the time of the event.
f. foundation witness necessary
(a) foundation testimony by someone who knows about the record keeping system who can vouch for the source and preparer, usually by the custodian of record or other qualified witness.
g. must fit within the definition of a “business” 
h. will come in unless “source of info or the method or circumstances of preparation indicate lack of trustworthiness.”
(a) objective evid that something is wrong with the record (e.g. made in anticipation of litigation)
2. 2 groups involved: proponent must prove both the source and the preparer have to be doing it as part of their regular activity.
a. Sources: the pple that have the personal knowledge and info that went into the record, they are the ones saying the things that go into the record
(a) FRE 602 requires witnesses to have personal knowledge
(b) stmts from outsiders in the record that are not part of the regular record keeping process are still hearsay and are not covered by this exception (has to be redacted or come in under a separate exception)
1. e.g. if one doctor looks at another doctor’s file of a patient’s history and incorporates it into his own record, it is hearsay. Adopting someone else’s business record does not fall under this exception.
2. Ok if one doctor examines another doctor’s record and then draws his own conclusion.
b. Preparers: pple who actually put records together, sometimes the same as the source, both are declarants
(a) preparer does not need to have personal knowledge
c. Petrocelli (320) – says the source and preparer has to be somebody that regularly handles the business activity, so whited out the stmts that didn’t fit under the exception.
(a) Here, the source was the patient himself → when normally doctors are the ones able to give diagnosis.
(b) could’ve argued that stmts to doc qualify under the stmt to physician exception but would have to give limiting instruction to the jury that can’t consider it as part of doctor’s diagnosis. (to distinguish btw the 2 exceptions) 

1. but P wanted this in to prove the matter he is asserting  - that the D severed his nerve, but by giving the limiting instruction it would inform the jury that it was his own conclusion.
d. Norcon (326)- shows that you can be an employee of a company and still be an outside source.  Source must also be acting within the course of his business when making the stmt.
(a) outsiders working for the company generates the record.  They are not outsiders as to the entity but they are outsider sources in the sense that the things they talk abt are not things they are normally responsible for making stmts abt.
(b) the two employees of the company made stmts implicating the harasser (but D object that they do not conform to the sources of the rule) they weren’t acting within the regular course of their business when talking to the person that the co hired to maintain security, they aren’t part of the security companies regular record keeping system.
(c) the stmts get admitted under party-opponent admissions OR you could treat it as a business record of the whole company.
1. must make one of the employees the source (the supervisor bc his duty is to report on bad behavior)
2. other would have to fall under party-opponent admission bc that employee’s job was not to report but to do manual labor
3. then the security investigator would become the preparer.
3. Self-interested, self-exonerating report not automatically excluded:
a. Lewis v. Baker (332) – not automatic exclusion of exonerating report written by the company being exonerated.
(a) look at report for trustworthiness such as:
1. look at the motivations of the pple drafting the report, is one of them the D and will he have motives to misrepresent?
2. does the business use the report for any other reasons? Do they use it for purpose other than fending off litigation?
a. most businesses keep logs on accidents and make reports in order to make changes and prevent future accidents. 
3. are the reports required by safety agencies, if yes, more neutral
b. If report is in fact reliable, the fact that it is offered by the person who would benefit from it will only go to the weight of the evid but it doesn’t block admissibility.
4. Rationale:
a. reliability stems from routine or regularity of record keeping rather than for litigation purposes, which tends to be objective and neutral  
b. but you only want input in this record from pple who are accountable in some way to the business/organization and are subj to discipline.
(g) Absence of Entry in Business Record – 803(7): proving that something is NOT in the business record and therefore it didn’t happen or it isn’t true.

1. First, must estb that there is a business record under 803(6). 

2. go through the same steps as the Business Records Exception.

(h) Public Record:  applies business record exception to public agencies. 
1. 803(8)(A): can admit record of the activities of the office or agency (what it does) if offered to show that those activities occurred.

a. this is descriptive stuff (e.g. we processed 800 apps for change of address at the DMV, court transcripts to prove testimony was given)

2. 803(8)(B): Can admit record of the observations made by public officials whose duty is to observe and report EXCEPT matters observed by law enforcement personnel in criminal cases including police reports.
a. e.g. reports by building inspectors, legislative preamble indicating specific navigable waters, process of seed oil prepared by Commodities and Exchange Authority

3. 803(8)(C): Can admit record of the factual findings made by public official (including police reports) resulting from legally authorized investigation agst the govt and in civil cases, BUT can’t be used agst criminal D.

a. factual findings: only data, or does it include stmt or opinion of fault (most cts do not allow in stmts of fault)

b. e.g. findings of employment discrimination by EEOC, studies on toxic shock syndrome by Ctr for Disease Ctrl

4. Escape Hatch: can’t use if sources of info or other circumstances suggest lack of trustworthiness.

a. Factors to consider when assessing trustworthiness: (Baker case)

(a) Timeliness of the report

(b) Skill and experience of official

(c) Whether hearing was held

(d) Improper Motives
5. Rationale:  

a. lots of these are produced, they are not subject to personal motivations.

b. we trust the govt to keep its records straight

c. public servant won’t remember the circumstances underlying the reports they write.

6. Can’t pick and choose, if it looks like a public record exception, then that is what you have to use.  That is why we have the prohibitions bc the police report, is material that has been prepared by the prosecuting agency being offered agst the D and that weighs so heavily in favor of the prosecution that we just can’t allow that to come in for the truth of what it asserts agst a criminal D.

a. it is the job of the pple who prepared the reports to send these pple to jail

7. report can be based on info from outside source (stmt by truck driver) - Baker v. Elcona (334) – civil case using this exception
a. All the witnesses have died in the accident.  Police report after investigation contained his observations or the scene, his conclusion of who was at fault, and a stmt by D’s truck driver – all of which favor the D.

b. Police officers conclusions are factual findings
8. Lab reports – US v. Oates (342) – customs chemist is part of law enforcement, can’t use exception.

(i) Records of Vital Statistics – 803(9)

1. records of births, marriages and deaths submitted to public offices
(j) Absence of Public Record or Entry – 803(10)

1. first must prove that it is a public record
2. proving that something isn’t in a public record and therefore didn’t happen or isn’t true.
(k) Family Records – 803(13)

1. formal family and personal records like genealogy.
(l) Stmts in Ancient Documents – 803(16)
1. has to be at least 20 yrs old
2. must authenticate: FRE 901 & 902 shows you how to authenticate
a. 901(b)(8): gives you a special category to authenticate ancient documents
(m) Market Reports, commercial publications – 803(17)

1. includes credit reports, but if admitted, usually as proof of why credit did this, why bank did that. 
2. Used to show state of mind rather than truth of matter asserted.
(n) *Learned Treatises -803(18) – declarant must be available
1. 2 requirements: 
a. shown to be reliable authority – somebody credible has to say that treatise is from reliable source
(a) must be published work
b. expert testifying relies on treatise during direct or is challenged by it on cross.
2. treatise is read into record, jury hears it but does not see it 
(o) Reputation as to Real Estate Boundary – 803(20)

1. oral history of the land
(p) Character in a Community – 803(21)

1. multiple hearsay to show what they are like bc character witness heard it from someone else
(q) Judgment of Previous Conviction – 803(22)

1. applies only to felonies,  but not nolo contendere convictions or misdemeanors
2. prior felonies of someone is admissible for its hearsay use to prove any facts that went into getting the conviction
a. so if want to prove what someone did to get them convicted, you can use the prior record of that conviction under this hearsay exception as proof.
3. Can’t use prior conviction of another person to get conviction of current defendant – Kirby (420) – where evid of felony conviction of two others were excluded to prove that D knew items were stolen.
VIII. HEARSAY EXCEPTIONS – FRE 804 – DECLARANT UNAVAILABLE
A. must show by preponderance of evid that declarant is unavailable, up to judge to decide under 104(a).
(a) Unavailability is a constitutional requirement – Barber v. Page (359)
1. rt to cross is a trial rt, which is not waived by failure to cross at prelim hearing
B. Definition of Unavailable: 804(a)
(a) D refuses to spk claiming privilege
(b) persists in refusing to testify concerning the subject matter of declarant’s stmt despite an order of ct – risks being held in contempt of court.
(c) testifies to lack of memory of the subj matter of stmt (not stmt itself, but the subj matter giving rise to the stmt).
1. a person may be subj to cross under FRE 801(d)(1) yet still be unavailable under 804(a). → could remember making the stmt thus subj to cross but just forget the underlying events.
(d) unable to testify bc of death or then existing physical or mental illness.
(e) simply cannot procure the attendance of the declarant by proponent of stmt.
1. beyond reach of subpoena power
2. can’t find witness
3. must use “other rsnble means” (take a depo)
4. But if the proponent of the stmt purposely procures the absence of the declarant, then will not be allowed to use this exception.
a. wrongdoing by govt 
C. Rule 804(b): Hearsay Exceptions

(a) Former Testimony (including a depo) – 804(b)(1): the testimony of a now unavailable witness given at another hearing is admissible in a subsequent trial as long as there is a sufficient similarity of parties and issues so that the opportunity to develop testimony or cross at the prior hearing was meaningful.  This exception is the clearest example of hearsay with special guarantees of trustworthiness since the former testimony was given during a formal proceeding and under oath by a witness subj to cross. 
1. Opponent:  

a. in civil cases: former cross can be by the opponent in the present proceeding or a predecessor in interest.
(a) Predecessor in interest: in privity with a party in K terms. If someone in a prior proceeding with same interest/motive as the opponent in the present case cross examined declarant, then the former testimony is admissible.
b. in criminal cases: party who did the cross in the previous proceeding has to be the D in the present proceeding.  Has to be the same person, cannot be the predecessor in interest.
2. Requirements:

a. prior testimony must have been given during a proceeding in the same or earlier axn
b. must have been under oath
c. prior testimony must have been subj to cross: party or predecessor in interest (in civil cases) agst whom the testimony is offered had an opportunity or similar motive to cross examine the declarant
d. same subject matter: issues relating to witness’ testimony has to be the same as prior proceeding.
3. the transcript of testimony from prior proceeding is read into record in question and answer format.
a. Double Hearsay Problem:  transcript is hearsay (solved by public record exception) and contents in transcript is double hearsay (solved by 804 exception)
(b) Statement Under Belief of Impending Death (Dying Declaration) – 804(b)(2)

1. Requirements:
a. declarant does not have to die but must have sincere belief that death is imminent (belief does not have to be rsnble)
(a) whether person actually believed is a judge Q under 104(a).
b. stmt must be concerning the cause or circumstances of impending death.
2. available in both civil and criminal homicide cases 
(c) Statements Against Declarant’s Interest – 804(b)(3)

1. Rationale:  the idea is that pple do not say things against interest unless they are true.
2. Requirements:

a. declarant is usually a nonparty in the proceeding (bc if it was made by a party, it would be a party-admission)
(a) something that someone else has made abt the D inculpating him in criminal cases.
b. declarant must have personal knowledge
c. you (declarant) have to know at the time you say it that it is agst your interest or at least you should know
d. collateral facts admissible if corroborating evid: if the declarant’s stmt inculpates the declarant but exculpates the D and is offered by the D to exculpate himself, then not admissible UNLESS corroborating circumstances indicate the trustworthiness of the stmt. (Different from Williamson infra, Williamson would have excluded the stmt even if there was corroborating evid)
(a) some indep evid that the declarant actually made the stmt bc it is easy to make up self-serving stmts and declarant can’t be cross examined
(b) How do you corroborate trustworthiness?
1. independent evid of facts in a stmt
2. evid that declarant is trustworthy
3. evid that stmt is made
4. evid that witness is trustworthy
(c) exculpating stmt: stmt made by declarant (someone not a party) offered by the D to prove that D didn’t do it.
1. someone else said that D didn’t do it and that person is not available as a witness, so someone other than declarant testifies to what that person said.
(d) inculpating stmt: stmt made be declarant that is damaging to declarant.
3. What kind of Interests?
a. pecuniary: losing money
b. proprietary: property interests
c. criminal liability
d. losing a legal claim
4. Factors to Consider in Determining if Stmt is Agst Interest:
a. Context: look at the reason for the stmt
b. Conflicting Interests:  an individual may have multiple conflicting interests.  A stmt may advance one interest but also impair another.  Weigh which is stronger.
c. Declarant’s Understanding: if declarant understood how the stmt might affect him.
(a) e.g. if making stmts to friends or strangers 
5. Declarant’s statements implicating the D does not fall under this exception – Williamson v. US (381) – Restricts the CL leeway provided prosecutors in allowing stmts that contained stmt agst the declarant’s interest as well as stmt that is agst a co-D’s or D’s interest. (Stmts of the Bruton type – D confession but also inculpating a co-D).  Only the part that is directly inculpating to the declarant is allowed in, the attaching parts are excluded.  – Adopts the stmt = sgl remark interpretation.
a. Collateral stmts agst interest: “declarant currying favor”
(a) stmts that declarant made implicating himself but most of the stmts implicate the D (these stmts are considered in the interest of the declarant bc the declarant shifting the blame and also may receive a lighter sentence).
b. Issue: declarant made a stmt agst interest but stmt also contained inculpating stmts about the D, that part abt the D isn’t necessarily agst the interests of the declarant, it just provides context.  Declarant admits involvement in the drug deal but inculpates D as the person in charge, later refuses to testify so he is an unavailable witness. 
c. History of exception:
(a) Bruton was initially good for the D (limited use of co-D confession),
(b) then hearsay exception came which was good for the prosecutors bc now you can get this stuff in
(c) Finally, you get the Williamson case, which is good for the D’s bc it really narrows the use. (only a sml percentage comes in agst non-confessing Ds)
d. Defn of stmt agst interest:
(a) Majority: adopts the “single declaration or remark” which means that it is limited to the part that is agst the declarant’s interest and nothing that is appended to it that is not agst interest can come in, so they reject the report or narrative definition → then the whole stmt comes in 
e. Conspiracy Situation:
(a) if a co-conspirator says “I killed X”, but the conspiracy is already over, then the coconspirator exception won’t help, but the stmt against interest exception can be offered not only agst the declarant but also agst the coconspirator or the D on trial under a coconspirator liability theory.
6. Lilly (392) – Co-D’s confession May Not Be Admissible.  Stmt agst interest not “firmly rooted” for purposes of the Confrontation Clause when stmt implicates the D → so not admitted.
a. “firmly rooted” exceptions may be offered agst D without violating confrontation rts.
7. US v. Barrett (398) – someone else heard declarant say that “he (declarant) and Buzzy are going to have some trouble from guys from CA over the stamp theft, but it was Buzzy who did it, not Bucky (D).”
a. Under Williamson, only the stmt of them being in trouble would get in, but “it was Buzzy who did it, not Bucky” would not bc it is not self-inculpating to the declarant.  If that is the case, it wouldn’t help the D any bc the exculpating stmt as to the D won’t be admitted.
b. But, could counterargue (if you are the D) that although it is collateral to the main event which is declarant saying something negative abt himself, it also suggests the declarant’s liability in that he was somehow involved and he has some insider knowledge.
(d) Statements of Personal or Family History – 804(b)(4) – reason we need this exception is bc the persons that have direct knowledge abt these matters are usually not available, they are dead or can’t be located.
1. (A): allows a witness to testify to stmt abt the declarant’s own family.  
a. declarant doesn’t have to have personal knowledge, most things abt our families are things others have told us
2. (B): same set of info as (A) but it is abt somebody else’s family the declarant knows abt.
a. someone close but not family (e.g. neighbors)
b. don’t need personal knowledge
(e) Stmts Admissible Bc of Forfeiture by Wrongdoing – 804(b)(6)

1. A party that procures the unavailability of the witness can’t object to that witness’s out of ct stmts that is hearsay.
2. Requirements:
a. party engaged in or acquiesced in wrongdoing that resulted in making a declarant unavailable as a witness
3. Issues that arise with this exception:

a. should proponent be required to show beyond a rsnble doubt or at least by clear and convincing evid that D actually committed some wrongdoing, bc essentially the proponent is accusing the D of committing another crime?
(a) NO, the std should still be preponderance of evid bc all you are doing is laying a foundation for the admissibility of the stmt, you are not convicting someone of this crime.
b.  can the D be excluded from the 104a hearing in which the above issue is decided? (the Confrontation Clause entitled D to be present during trial which include pretrial proceedings)
(a) YES, in limited circumstances involving frightened witnesses or children, you can exclude the D from physical face to face but you have to let the D’s lawyer be present to represent the D’s interest.
(b) But the whole pt is to det if the declarant has to testify bc he may feel threatened, and having the D there defeats the whole purpose of protecting the witness.
c. It doesn’t have to be the D who actually commits the harm, but how far does the co-conspirator liability extend, if one co-conspirator goes beyond what they organized to do, does that one person’s act have consequences for all others?
(a) Cherry Case (Supplement p401) – since this involved a conspiracy case, any co-conspirator, not just the perpetrator, is considered to have waived both their hearsay and 6th amd rts under this exception, but Cherry made it more difficult to use it agst all co-conspirators bc adopted rsnbleness test.
1. murder witness’s stmt offered agst 5 co-conspirators, the person who did the actual killing forfeited rt no doubt, but as agst the other 4 who did not is the issue.

2. Ct says only limited to the person who did the killing or knew about the plan to kill. 

(b) Pinkerton: expands co-conspirator liability to crimes not originally contemplated.
(c) 10th Circuit’s version of Pinkerton/Reasonableness test: (Cherry adopts this test)
1. the procurement of unavailability of witness was in furtherance of the conspiracy

2. within the scope of the conspiracy 

3. was rsnbly foresseable and 
4. then as a necessary or natural consequence of the original conspiracy.

D. Catchall Exception – FRE 807: modern cts tend to admit evid that doesn’t fall within any well-defined exclusion, if it is highly reliable and badly needed in the particular case.
(a) The stmt must have equivalent guarantees of trustworthiness as the other exceptions.  

(b) Requirements:

1. declarant must be unavailable

2. The stmt is the best the proponent can rsbly obtain on that fact.
3. if stmt is offered as evid of a material fact (i.e. relevant)
4. stmt must be more probative on the pt for which it is offered than any other evid, which is available through rsnble efforts

5. stmt must serve the interests of justice

a. the spirit of FRE is one of morality and being open to admission of as much evid as possible.

(c) Last paragraph: notification requirement → if you have to admit evid, give notice to other party sufficiently in advance to give them a chance to respond.
1. make offer of proof of what you need to offer.
2. identify who the declarant is and locate the purpose.
(d) Factors to consider if the stmt has “equivalent guarantees of trustworthiness” – State v. Weaver (409)
1. whether the declaration was under oath
2. how much time has elapsed btw event and the stmt (longer time, the less reliable)
3. the declarant’s motive for telling the truth (stronger motive = more reliable)
4. whether declarant had first-hand knowledge of what he said
5. whether the stmt is written or oral
6. is the declaration corroborated by other evid
7. whether declarant has subsequently recanted his stmts
(e) Most common use is to allow grand jury testimony to be used agst a criminal D when the testifier is not available to testify at trial.
(f) Near Miss Doctrine:
1. not allowed to use Catchall exception to say that a piece of hearsay evid almost fist an existing exception but missed by near margin bc it didn’t comply with all the requirements of that particular exception.
2. up to judge to decide whether or not to use this doctrine
(g) Dallas Country case:  hearsay stmt is an old newspaper article which talks abt fire 20 yrs ago.  D wants to intro as evid that it was the fire that damaged the building not by lightning.
1. the delarant would have been either the reporter or the publisher, the witness would be someone that currently worked for the newspaper. 
(h) Do Confrontation Clause Analysis
(i) Overuse in the Child Abuse Cases:
1. stmt itself must survive trustworthiness test without corroborating evid.

(j) FOR EXAM: catchall almost NEVER the way to go.
IX. CONSTITUION AS A BAR AGAINST HEARSAY
A. 6th amd guarantees rt to confront witnesses agst you, basically rt to cross-examine adverse witnesses.  Any hearsay use dilutes some protection of the 6th amd bc the stmt is made out of ct and person wasn’t available to be cross examined.
(a) means D has rt to be present, to see and hear the witness, and also be in view of those who testify agst him.
B. Rule:  if you had a chance in the past or present to confront/cross examine a witness, then there is no confrontation clause violation.
C. 2 Prongs – Ohio v. Roberts (435): Roberts 2 prong of what happens when D makes a confrontation clause claim and there was no cross.
(a) Unavailability or futile to cross: unavailability under the rules and the Constitution both has to be satisfied.
1. P has to either produce the witness or demonstrate unavailability to the satisfaction of the ct 
2. there is a case that says that even if the witness is physically available, but if it would be futile to cross the witness → nothing would come out of it by cross examining the witness then this first prong disappears. Dutton v. Evans (427) – if cross is futile, then no need for it despite Confrontation Clause.
a. futile: if D couldn’t gain anything by cross, then ok not to cross at all bc nothing would be achieved by cross.
b. here, declarant had no reason to lie, had so many stmts of truths in it that it would be pointless to cross.
(b) Reliability and “firmly rooted” exceptions

1. don’t have to look at each stmt to see if it is reliable if case law has decided that it is firmly rooted hearsay exception.
a. firmly rooted: been around so long and based on such a recurring and well understood set of circumstances that case law has determined that it has the reliability prong of the confrontation clause.
(a) e.g. dying declarations, prior testimony subj to cross, public records, excited utterance, stmt to physician, agency/coconspirator, business records
(b) does not include catchall exception, state of mind, stmt agst interest (not those of Bruton sort – spillover confession)
b. almost all of the hearsay exceptions are firmly rooted.
(c) Inadi & White cases (440) – suggests that if firmly rooted exception, then has met both prongs (no need to go through the unavailability prong)
1. unavailability prong only applies to prior testimony exception and catchall exception.
D. Cases:

(a) CA v. Green (pre-Rules) (427) – any cross that is properly conducted, prior or deferred will satisfy the Confrontation Clause.
1. prior cross under prelim was sufficient (it was given under oath and during a proceeding)
2. the subsequent cross accomplishes what it would have accomplished in the initial cross, jury can evaluate the character and can evaluate the stmt through cross in which he wasn’t responsive.
3. it doesn’t matter when the cross happens, as long as it does happen
(b) Ohio v. Roberts (435) -  what happens when there is no cross at all → Prior cross is not necessary to satisfy the 6th amd, it is necessary to satisfy the hearsay exception.
1. turncoat witness (x-girlfriend denied that authorized boyfriend to use credit cards) → D treats her as an “adverse witness” even though D is the one who called her, this way can cross examine the witness, and when D allows the P to question, P has to question like it was a direct examination.
2. after prelim cross by the D, witness disappears and judge concludes that she is unavailable under 804(a)(5), and stmts are admitted under the former testimony exception of 804(b)(1) which requires a prior opportunity for cross.
(c) Idaho v. Wright (443) – only the inherent trustworthiness of the stmt can be considered in catchall exception. ( Amends the Roberts test)
1. Catchall Exception:  corroborating external evid cannot be considered in determining whether stmt can be admitted under non-firmly rooted exception, must be excluded from the judge’s determination bc if looking for pure essence of reliability, don’t want to rely on evid that is one sep removed from the person that is actually speaking
a. Inherent reliability:  (look at the following)
(a) spontaneity
(b) repetition (talked abt more than once, were the descriptions the same)
(c) mental state of the person
(d) was language age appropriate
(e) any motive to fabricate
b. External reliability or corroborating evid:
(a) medical evid
(b) corroborating evid of another person
(d) Protected Witness Testimony
1. Coy Case (451) - Confrontation Clause guarantees D a fact to face mtg with witness, so child witness had to testify.
2. Craig Case (452) – repaired problems in the Coy statute.
a. physical removal (allowed in most cases especially in cases involving children)
3. Uniform Rule 807 (372 in supp) – allows:
a. pre-recorded testimony
b. closed circuit testimony
c. Rule says no hearsay issue if there is compliance with set of conditions:
(a) Sec A:  describes the type of conduct
1. ct has to make findings abt the propriety of the interview and the physical condition of the recording
2. everyone gets a copy
(b) Sec B:  before stmt can be admitted as a pre-recorded testimony, if the D wants to Q further the ct can direct questioning by another method (closed circuit)
1. if child refuses to answer, then the tape becomes inadmissible
2. must lay foundation of why counsel wants to Q further
(c) Sec D:  prelim finding by the judge that all this is necessary in this particular case
4. Child Victim Legislation (387 in supp)

a. Sec A:  definitions
b. Sec B:  must have prelim findings showing that this is necessary
(a) similar to that of Coy and Craig
(b) B(1)(d):  pple permitted to be in the room with the kid (guardian ad litem, atty, judge)
X. CONSTITUTIONAL ARGUMENT FOR ADMITTING HEARSAY HELPFUL TO D.

A. Chambers v. Mississippi (454) -  D allowed to use hearsay on own behalf that would exonerate him.  When stmts show good indications of reliability (spontaneity, other corroborating evid, stmt agst interest), then should allow prior consistent stmt to exonerate D even if it is hearsay.
(a) M confessed that he shot the officer, but then offers an alibi during time of shooting (turncoat witness).  D wants to admit M’s written confession and oral confessions to show they are consistent to rebut the repudiation by M (impeach M’s story on cross by using prior confessions.
(b) P doesn’t call M, forces D to call M which means that M becomes D’s adverse witness.
(c) given the facts of the case, the ct holds that exclusion of critical evid coupled with the P’s refusal to permit cross of M, denied D fair trial. → just shows that in some cases, exonerating evid of D may be permitted.
XI. NONHEARSAY STATEMENTS

A. K action, written K is offered (it is not offered to prove the truth of the matter asserted → legally operative fact)

B. On the issue of whether landlord knew about a defective stair, witness testifies that he heard Decla say to the landlord “the stair is broken.” (offered to prove notice, not that the stair was in fact broken.)

C. On the issue of whether a transfer of a share of stock form Decla to Bushmat was a sale or a gift, Bushmat testifies that Decla made a statement at the time of the transfer “I’m giving you this share of stock as a birthday present.” (legally operative words of gift.)

D. “I am the King of Mars.” (has no relevance to the person’s sanity at the time he said it unless it supports the proposition that he believed he was a Martian when he said it). → nonassertive statement bc statement is introduced for a meaning it does not assert, it is not offered to prove that the person saying it really believes that he is the King of Mars.  

(a) Wright v. Doe case (Pre-rules case): assertion that testator was sane at the time of making the will by intro letters by others who asked him to conduct regular business and treated him as capable of doing so. → those letters are nonassertive statements bc not written with the intent of showing that they believed the testator was sane.

1. under Rule 801: the letters would be admissible bc the statements weren’t made with the intent of proving that he was competent (they were nonassertive conduct and therefore the declarants would have no reason to lie)
AUTHENTICATION & IDENTIFICATION – establishing foundation (Rules 901-903)
I. STEPS:

a. exhibit marked for identification by the ct reporter

b. authenticating the exhibit by testimony of witness unless self-authenticating

c. offer exhibit into testimony

d. permit adverse counsel to examine

e. allow adverse counsel to object

f. submit exhibit to ct for examination if ct so desires

g. obtain ruling of the ct

h. request permission to have exhibit presented to jury

II. Rule 901: requires the witness to authenticate the thing

a. Q of authentication is a 104b Q for the jury to decide by a preponderance of evidence or prima facie showing 
i. judge will look at the material first to determine if there is enough evidence for a rsnble jury to decide the authenticity (so judge only plays a screening fxn).

1. if evid isn’t great can still be allowed in, it just goes to the weight of whether jury will believe evidence

ii. Opponent can offer evidence in rebuttal: if allowed to go to jury, opponent can challenge authenticity by offering evidence in rebuttal

b. process of looking up what you have and choosing from a list (illustrative list but not comprehensive)
i. testimony of witness with knowledge:  testimony that a matter is what it is claimed to be.
1. e.g. witness is the police officer who took the drugs from the D’s home. (will have to go through “chain of custody” in this case).
2. e.g. no need for chain of custody if just testifying that D is the person that witness knows as X.

ii. Nonexpert or expert opinion on handwriting: 

1. nonexpert based upon familiarity 

2. expert base opinion on comparisons of samples of writing that are themselves authenticated.
iii. Comparison by trier or expert witness:

1. like the expert opinion in 2, comparisons must be of specimens which themselves have been authenticated.

iv. Distinctive Characteristics and the like: 

1. uniqueness of an object along with the circumstances of how it was found can provide authentication
v. Voice Identification:

1. familiarity may be obtained in circumstances that provide a connection btw that voice and the identity of the person whose voice the witness testifies that it was. 

2. Tape Recordings:

a. usually will need two witnesses to testify

i. one to the content of the recording (enough so that a rsnble jury could decide that this is the conversation that took place)

ii. two to the quality of the tape (estb foundation → ordinary police equipment used regularly and during a work day)
3. Telephone conversations:

a. telephone co must confirm that a call was made to the assigned person or business AND

i. circumstances, including self-identification, show person answering to be the one called 

ii. call made to place of business and the conversation was related to business
b. difference btw incoming and outgoing calls:

i. outgoing:  can be authenticated by testimony that a witness called a certain number and that a person at that number to whom the number was assigned either identified herself or thru circumstances seemed to be that person

ii. incoming: require more bc the witness received the call so no way to know from what # the call was made, must recognize the voice.
c. US v. Pool – case in which there wasn’t enough foundation to estb voice over the phone was D’s.

vi. Public records or reports:

1. documents authorized in a public office

2. police reports in criminal trials can’t be used against the D

3. may have to produce witness who can testify abt the source of the exhibit (chain of custody)
vii. Ancient documents or data compilation:

1. has been in existence 20 or more yrs

2. that are found in a place where they would likely be if they were authentic

viii. Process or system:

1. mechanical process (chain of custody necessary)

2. must authenticate the thing as well 

a. Photos and X-rays:

i. photos:

i. no need to have photographer testify UNLESS there is an issue abt the genuineness of the photo

ii. anyone who is familiar with this place on this date can testify

iii. testify to the accuracy of photo → watch out for subsequent remedial measures.

ii. x-rays:

i. no one has seen the actual thing, so can’t authenticate under 901b-1

ii. someone to testify to how the process works, that it is the rt x-ray of the rt person of the correct part of the body

iii. also need to estb business record foundation

ix. Methods provided by statute or rule:
III. Rule 902:  SELF-AUTHENTICATION (extrinsic evid not required in these situations)

a. extrinsic evid not required in these situations, but opponent can offer counterproof.
i. anything under seal

ii. –

iii. foreign public documents

iv. certified copies of public records

v. official publications

vi. newspapers and periodicals

vii. trade inscriptions

viii. acknowledged documents

1. notary or officer authorized by law to take acknowledgement 

ix. commercial paper and related documents 

x. presumptions under Acts of Congress
b. Tangible Objects:

i. US v. Johnson (980)- illustration of how low the std could be

1. chain of custody: show that it is the same thing from the beginning to trial for fungible 

a. don’t need chain of custody if something is unique
i. but need someone to testify to its uniqueness

ii. US v. Howard Arias (982) – unless serious gap, will not hurt chain of custody

1. so long as there is sufficient proof that the evid is what it purports to be and has not been altered in any material aspect

iii. can’t intro testimony concerning dangerous weapons even though found in the possession of a D, which have nothing to do with the crime charged.

c. Writings: (984)
i. whenever you have a document and you have authenticated it, must consider hearsay issue

ii. distinctive characteristics can authenticate (e.g. unusual misspellings)
iii. if you start with expert witness: can start with ultimate Q and then lay foundation

iv. if you start with a lay witness: must lay foundation first
DIRECT and CROSS EXAMINATION (557)
I. Rule 611: Mode and Order of Interrogation and Presentation 
a. a leading question is one that suggests its answer.
b. Direct Exam:

i. Rule 611(c): nonleading questions permitted but still has to be relevant
1. develop background info abt witness

2. places him at the scene and estb personal knowledge 

3. in expert cases: develop basis of expertise

ii. 4 Exceptions – Leading questions allowed under 611(c):
1. when necessary to develop testimony
a. if very young

b. if timid, reticent, reluctant or frightened

c. ignorant, uncomprehending or unresponsive

d. infirm

2. when witness is uncooperative: adverse/hostile witness
3. when the Rule is more trouble than it is worth

a. in matters that are not contested may be more time efficient 

b. expert witness won’t likely be led

4. present recollection refreshed v. past recollection recorded 
a. Rule 612: writings used to refresh memory

i. if attempt to refresh memory fails, then document itself may be admitted (Rule 803(5)) but the document does not go to the jury room during deliberation 
ii. adverse party is entitled to have the writing produced at trial and inspect it
iii. can cross examine witness
iv. offering party will claim privilege many times in order to hide docs from opposing party so can’t prepare to cross examine
1. this rule requires offering party to turn over those docs
v. James Julian v. Raytheon (566)
1. interprets Rule 612 to cover discoverability of pretrial documents as well as things used during trial.
2. Ct focuses on the “discretion” part → says that there is a presumption of discoverability, the burden is on the opponent to argue that there is some reason why it shouldn’t be turned over, but privilege isn’t enough
a. can say that it is irrelevant or too prejudicial
3. this decision suggests that counsel should coach their witness orally as opposed to prepare written documents to avoid this problem
b. witness has forgotten things and just trying to refresh memory
c. Baker v. State (559)
i. trying to refresh memory of witness by referring to report prepared by another officer.
ii. judge confuses past recollection recorded with present recollection refreshed 
d. the thing that is used to help refresh the witness’ recollection isn’t introduced into evidence, it doesn’t go to the jury, only aids in getting the evidence, whatever that is used to help jog memory isn’t evidence itself
e. anything can be used to help aid in refreshing memory 
c. Cross Examination 

i. Leading Questions permitted
1. cannot lead when the witness is own client or aligned with her client
a. e.g. if P in a civil case calls the D and defense counsel the cross examines (D counsel can’t ask leading questions in this situation bc D is own client)
ii. Limited to two areas: Scope of Direct Rule – Rule 611(b)

1. topics involved in the witness’ direct exam
2. topics concerning the witness’ credibility
iii. CL:  Voucher Rule
1. can’t cross your own witness
IMPEACHMENT of WITNESS –Credibility (Rule 607)

· impeachment means the casting of an adverse reflection on the veracity of the witness.  Any matter that tends to prove or disprove the credibility of the witness should be admitted.

· only happens on direct when you have a turncoat witness, otherwise always on cross

· any time using impeachment evid → consider spillover effect (must weigh prejudice v. probativeness, same test as 403 if the witness is a party)
· statements made plea bargain and settlement negotiations are not allowed to impeach (410 & 408)
I. 2 ways of getting impeachment evid on the record: 

a. cross exam: a witness may be impeached by eliciting facts from the witness that discredit his own testimony, “isn’t it true that…” → witness may admit to the falsehood, but if witness says NO, need extrinsic evid.
b. extrinsic evid: something outside the testimony of target witness after the target witness is excused and the target witness has denied the evidence (putting other witnesses on the stand who will intro facts discrediting his testimony)

i. Need to estb foundation:

ii. no extrinsic evid allowed for 608b (specific instances of nonconviction conduct)
II. Types of Impeachment 

a. General Impeachment (3 types) – focuses on the witness, a defect with the witness so that whatever he says should not be believed, whatever you are trying to introduce has to be relevant to truthfulness and credibility so must determine if particular categories of crime has to do with truthfulness.  If the crime itself involves a lie then may be more relevant to credibility.  Extrinsic evidence not allowed? 
i. Bias: animus or motivation that might lead witness to fabricate his testimony, could be negative or favorable bias.
1. must provide foundation: witness should be asked abt facts that show his bias on cross

2. can use extrinsic evid
3. rt to cross for bias is a 6th amend rt 

a. constitutional rt to cross trumps the Rape Shield Laws

4. Davis v. Alaska: right to cross for D is so strong that overrode the P witness’ rt under state statute not to have juvenile records revealed. 
5. US v. Abel (588): Brothers in Aryan Brotherhood trying to impeach each other.  

a. membership: some will and some won’t be relevant to character.  Might be prejudicial to talk about the consequences of noncompliance in a membership.

6. Context in which bias comes up:

a. any time a deal is made: 
i. P has to reveal the deal so that D can cross for bias.  A smart prosecutor will bring it up on own before D’s bring it up to impeach
b. Expert Witness: 

i. can cross on how often the expert has testified and how many times for a particular party

ii. paying expert isn’t bias bc equal to amt they are paid for consultation

iii. can’t make payment contingent on winning

ii. Ability to proceed: show a defect in sensory or mental capacity
1. psychiatric and disabilities

a. when party, you waive privacy to all these things

2. attack on eyewitness testimony

a. e.g. alcoholic, something that would undercut his perception or memory

b. expert to testify to how unreliable such evid is

3. may use extrinsic evid 

iii. Bad Character for truth and veracity: propensity evidence that person has a propensity to lie (by disposition untruthful)

1. evid in this category can only relate to credibility (e.g. if on trial for murder, can intro evid that suggests witness is by nature dishonest, but can’t intro evid that he is by nature violent)

2. 3 different ways to attack:

a. Opinion or Reputation Evid - Rule 608(a):  testimony by a character witness that the target witness is untruthful by reputation or opinion 

i. evid of truthful charac can only come in after there has been an attack on credibility, if no cross on credibility, then can’t use 608a to rehabilitate or repair charac.

ii. must estb foundation:  of how charac witness knows the person

iii. expert witness:  can testify in general abt how abused witnesses may turncoat but not abt what a particular witness is saying.  Way to bolster the testimony of the principal witness.
b. Specific instances of nonconviction conduct (Bad Acts)- Rule 608(b): 
i. Specific acts bearing on a witness’ credibility (must be probative of truthfulness) may be asked abt on cross of the witness herself or a character witness of her, in the ct’s discretion.  Taking the stand doesn’t waive your rt to take the 5th when asked questions abt bad acts that are relevant only bc they reduce your credibility.

ii. can’t use extrinsic evid (can only be elicited on cross, if the witness denies the act, the cross-examiner can’t refute the answer by intro extrinsic evid, ie. calling witness etc.)
iii. must have adequate basis → 611a: gives ct discretion to protect from harassment bc this can be seriously abused just by posing Q may taint a witness’ charar, no matter how she responds.
iv. jury may be more sympathetic to person impeached bc may seem purely like harassment 

v. Murphy v. Bonanno (602)

1. 3 things in determining 608b admissibility:
a. must have factual basis

i. “good faith” belief (less than preponderance bc only trying to impeach not to prove content)

b. relevant to credibility

c. prejudice v. probative value

c. Prior Convictions – FRE 609: prior convictions that are relevant to truthfulness

i. extrinsic evid allowed (police records are allowed)
ii. no foundation necessary
iii. 2 kinds allowed:
1. felonies: 
a. if witness not D -609a1 → admitted subj to 403 if punishable by death or over 1 yr sentence
i. 403:  favors admissibility bc test is exclusion is warranted only if risk of prejudice “substantially outweighs” probative worth.
ii. the same worries are not present when evid is offered agst a witness who is not the D (e.g. inflame the jury etc).
b. if witness = D – 609a1 (Reverse 403 test???)→ also must be punishable by death or 1 yr sentence AND P has burden of showing that probative worth outweighs the prejudicial effect.
i. favors exclusion: doesn’t have to be substantial, diff from the 403 balancing test.
c. Gordon factors in determining probative worth:
i. nature of prior conviction
ii. its recency or remoteness
iii. similarity of prior conviction (more similar→ more prejudicial bc jury will draw inference, under 404b, want similarities of behavior bc when proving things such as intent or motive, will use prior behavior as substantive evid to crime charged.
iv. is D’s record otherwise clean
v. importance of credibility issues
vi. importance of getting the D’s own testimony (is he his only witness or only alibi)
vii. D or D’s witness testified at prior trial and not believed, resulting in conviction(factor added by Lipscomb)
2. truth crimes (609a2):

a. comes in automatically to impeach credibility (no need to balance) – but underlying facts do not
b. can include misdemeanors

iv. Time Limit:  609(b) 
1. < 10 yrs old (of release or conviction, which ever is later to the filing of new charge or indictment) UNLESS probative value supported by specific facts…
2. applies both to truth crimes and felonies
v. Pardon, annulment: 609(c)

1. admin pardon does not exempt form impeachment
2. merits based pardon can’t be used to impeach
vi. Juvenile record: 609(d)

1. generally inadmissible, but “may” be raised if witness is not D.
vii. Pendency of Appeal: 609(e)

1. conviction on appeal is allowed to impeach, but can rebut by saying that it is pending
viii. US v. Lipscomb (617) – to what extent can a ct look at what underlie the prior crimes in determining their relevance to the present crime
1. not truth crime, a drug case (609a1)
2. presumption is that this kind of evid is going to stay out, judge has discretion to look at underlying facts
3. use the Gordon factors
ix. Luce v. US (631) – not binding on other states bc only applies in fed criminal prosecutions, Sup Ct says D can only appeal the ruling of admitting priors under 609a1 if D testified (refused the compromise of testifying only to certain things).  If D doesn’t testify, he has waived the rt to complain abt what would’ve happened if he had testified.
1. Cook case (9th cir)– review of improper impeachment with prior convictions allowed even if D didn’t testify.
a. D must have agreed to testify in advance with a detailed proffer of what he will testify to.
b. Sup Ct doesn’t like this bc D can say he will testify a certain way but change mind last minute with no penalties (but if that is the case, his priors will probably come in).
b. Specific Impeachment (2 types) – focuses on the testimony, why particular sections of the testimony should not be believed.  Extrinsic evidence allowed.
i. prior inconsistent statement:

1. Rule 613 controls if just trying to show that there is something wrong with the witness’ testimony and not offering it as substantive evidence a→ don’t worry about Rule 801.  
2.  substantive evidence → Rule 801
3. Brady case (639): P has to turn over prior statements tending to exculpate D.  Jencks Act only allowed the discovery of such statements only after D has testified. → 613 gets rid of this requirement.
4. 613b: extrinsic evid allowed 
a. 613a: don’t have to wait for witness to deny prior inconsistent statement before intro extrinsic evid (more dramatic confrontation)
b. 613b:  2 things required 

i. at some pt must allow witness to expln or deny the statement

ii. opposing party afforded an opportunity to interrogate witness

iii. only applies to nonparty witnesses 

1. if witness is a party (no surprise involved, if you said it, you are stuck with it and not allowed to expln self)

5. Need Foundation
6. Must be relevant to some issue in the case, can’t be collateral matter: US v. Walder – limited to impeachment of direct testimony of D using infirm evid
7. Impeachment by Miranda-Barred statements: Harris v. NY (646) – source of prior inconsistent statements is a 4th and 5th amend violation (failure to mirandize the D)
a.  can’t come in as substantive evid but can come in to impeach
b. Doyle exception: can’t come in to impeach if it was post-miranda silence or statements made without effectively waiving counsel.
c. balancing: D has the right to testify, but not to commit perjury (D may testify to something on the stand that can’t be contradicted by post-miranda statements) → can stipulate to what D will testify to beforehand without touching upon the impeaching evid.
d. D must open the door on direct: Agnello v. US (652) – when impeach on direct, D controls what can be impeached, on cross, it is the prosecution’s role and allows them to smuggle in 4th and 5th amend violations.
e. Use of Silence to Impeach: Jenkins v. Anderson (653) – pre-Arrest silence (didn’t tell police he stabbed guy in self-defense for 2 wks) used to impeach

i. should self-mirandize so can remain silent (Weir v. Fletcher – 658)

ii. pre-arrest silence admissible to impeach
8. Abuse of FRE 607, “set-up”: US v. Webster (642) –If prosecution calls a witness that it knows will turncoat (bad faith), then testimony should be excluded but ct decides that P didn’t know beforehand. 
a. impeachment improper when used as guise for submitting to jury otherwise inadmissible substantive evidence. 
ii. Contradiction: (proving that something the witness said is not so)
1. when can you prove contradiction through extrinsic evidence? Apply Collateral Evid Rule.

a. relevance: evid must be relevant independently, can’t intro evid solely to show contradiction.

b. Extrinsic evid is OK if proves a substantive pt in the case.

c. Extrinsic evid is OK if proves bias or is relevant to another kind of impeachment
d. Extrinsic evid is NOT OK if only contradicts a collateral pt.
2. Collateral Matters - Matching required:  match btw the impeaching evid and the testimony or pt that it is offered to contradict that was “opened up” on direct
a. CAN Set Up to elicit inadmissible evid that is constitutionally barred: US v. Havens (667) – The direct was not directly related to the shirt and is not a match for the impeaching evid (P wanted to intro shirt that was found in his suitcase).  The cross, however, did elicit a direct match to the contradictory evid. (ONLY APPLIES WHEN THERE IS A CONSTITUTIONAL VIOLATION)
i. It was only coincidence that the impeaching evid occurred during direct in Agnello → it wasn’t a per se rule that you can’t impeach on cross
ii.  there has to be some relationship btw cross and direct (would a rsnble cross examiner ask that Q on cross as a result of what happened on direct?  If yes → then permitted).
iii. impeaching evidence has to match
b. WHEN NO CONSTITUTIONAL VIOLATION BUT JUST A RULES VIOLATION
i. Agnello still applies → D must open door on direct to impeach, can’t use evid in violation of rules or CL sandbagging to impeach on cross.  P can’t “open own door” on cross. P may not cross on collateral matters no testified to on direct in order to estb a ground for admission of otherwise inadmissible evid.
ii. “sandbagging” not allowed (set-up not allowed):  not allowed to impeach by using otherwise inadmissible evid (but not constitutionally barred) to contradict testimony on cross if the cross was designed to elicit a contradiction.
3. Purpose of having contradiction as a separate method of impeachment (even though it seems the only evid allowed in under contradiction is evid that could get in anyway):
a. p662
c. Impeachment on Collateral Matters Barred
III. REPAIRING CREDIBILITY
a. 2 conditions:

i. must follow attack on cross of credibility, can’t bolster credibility until witness impeached(608a)
1. but party can anticipate attack and can bring out on direct certain pts (e.g. past convictions, plea bargain of witness, expert testimony fees, witness connection with party)
2. Exception: can bolster even before being impeached if evid of prior identification
ii. should be made at the point of attack
b. rebuttal evidence 

i. rebut with more evid (Note 1 p677 – I am an untruthful person bc D made me an untruthful person) 

c. evidence of good character

i. FRE 608a: call witness to show good charac for truth and veracity by reputation or opinion
1. don’t forget foundation

ii. Judge retains discretion to permit the use of character witness

iii. Danger of this method:  can ask charac witness if he knows about specific bad conducts of D (must have rsnble basis), if no then charac witness lacks impt info to form an opinion, if he does, then doesn’t seem credible. (679)

iv. US v. Medical Therapy Sciences (679)

1. FRE 608a will allow rehabilitation of cross on conscious bias: if there is an emotionally driven relationship → then it is relevant to propensity
d. prior consistency 

i. Substantive Use - FRE 801(d)(1)(B): defines as not hearsay a prior consistent statement to rebut a charge that witness’ testimony is a recent fabrication or the product of undue influence or motive. → permits use of prior statement to prove what it asserts
1. start with Tome – make determinations of whether pre-motive (if it is to rebut a charge of recent fabrication or undue influence, no matter for substantive or rehabilitative use, must be pre-motive)
2. Must be pre-motive: the prior consistent statement must have been made before motive or influence came into play

ii. Rehabilitative use 
1. witness’s credibility must first be attacked

2. if charge of recent fabrication, still has to meet pre-motive requirement

3. any case other than recent fabrication (Tome or 801d1B doesn’t control), can still come in to rehabilitate if post-motive.
4. up to judge to allow in if the evid doesn’t meet Tome or the nonhearsay use.
OPINION AND EXPERT TESTIMONY (chapter 9)
I. Opinion Testimony by Lay Witnesses – FRE 701
a. general rule of inadmissibility.  Where the event is likely to be perceived as a whole impression (e.g. intoxication, speed) rather than as more specific components, then can be admitted.

b. When Admissible:

i. proper foundation must be laid (witness observed the event)

ii. Can testify abt anything that is common knowledge or experience (p.693- list of things)
1. state of emotion of a person

2. sense recognition (object was heavy, red etc)

3. voice or handwriting ID (must lay foundation of familiarity)

4. speed of moving object (foundation)
iii. must be rationally based on the perception of the witness (personal knowledge); and

iv. helpful to the jury (helpful to a clear understanding of his testimony or the determination of a fact in issue)
II. EXPERT TESTIMONY
a. FRE 702: Testimony by Experts – regulates when experts should testify

i. expert testimony (based on scientific, technical or specialized knowledge) is admissible if it:
1. will assist the jury; and if

a. must tell the jury something they don’t already know or could just emphasize a particular pt, tell jury how certain experiences may impact a witness’ testimony at trial

2. the witness is qualified as an expert by knowledge, skill, experience, training, or education 

a. very broad, but must first qualify the witness as an expert
ii. Rule: during direct examination, experts may give opinion testimony without disclosing the basis of the opinion UNLESS the ct orders otherwise.  Such info may be req’d on cross. (FRE 705)

iii. can use pedestrian experts (experts can be someone fancy or regular) but focus is on experience and exposure (someone who knows a lot)
iv. amend in 2000 added 1, 2 and 3

1. (1) has to do with reliability of facts

2. (2) has to do with reliability of scientific methods

3. (3) witness applied principles and methods reliably to the facts

b. FRE 703 - Bases of Opinion Testimony by Experts

i. experts usually do not have first-hand knowledge, experts can base opinions upon:

1. firsthand knowledge learned before trial (personal observation – of patient)
2. things learned at the hearing

a. by listening to other witnesses or by hypo Qs

3. inadmissible evid if that evid is rsnbly relied upon by experts in the field

a. experts rely largely on hearsay that has been accumulated over the yrs

b. must lay foundation: that good enough material for experts in the field

i. can bring in another expert to vouch 
ii. but can’t summarize other pple’s opinions

c. what things are rsnbly relied on? p702-703
i. voice stress analysis is suspect technology

d. jury can only hear abt these things (facts or data that are otherwise inadmissible) as a way that helps them decide if this is something that they should listen to the expert 
i. if proponent is trying to get it in → then it is just the straight 403 test (prejudice v. probative value)
ii. if opponent - expert can always be crossed on what the bases of their testimony is 
ii. when clients talk to experts, there is no privilege
III. Opinion on Ultimate Issue 
a. FRE 704 – any witness can testify to ultimate facts or opinion on a technical issue of a case BUT still can’t testify to ultimate conclusion (X did it – bc this is not helpful to the jury)
i. expert witness can’t testify to D’s state of mind in a case when the state of mind is an issue

ii. can’t testify to credibility judgments

iii. can’t testify to the proper application of the legal standard 

iv. form of testimony has to be clinical and descriptive BUT NOT conclusive

1. can’t directly say what expert thinks, but can be descriptive that indicates what the expert’s conclusion would be. 

v. degree of certainty of an expert’s opinion only goes to the weight not admissibility of evid

IV. Disclosure of Facts or Data underlying Expert Opinion 

a. FRE 705 – experts can give opinion without first testifying to underlying data. (can start with foundation or can start with the ultimate opinion which gives the jury a basis of what is coming up next)

i. first, still has to be qualified as an expert but foundation can come later

ii. experts can be crossed abt the underlying bases for their opinions → cross is very impt bc the expert opinion does not need foundation first.  In order to prepare for cross, need a lot of discovery and FRCP 26(b)(4) requires that party reveal experts before trial.
1. FRCP 35 requires exchange of medical reports by ct ordered exams
iii. if opponent wants to cross → proponent must estb foundation for expert’s opinion 
iv. hypothetical Q no longer needed
V. FRE 706 – gives ct authority to get own experts.
VI. Scientific Evid via Expert Testimony
a. Novel Scientific Evid

i. 2 showings: must show to judge by a preponderance
1. whether relevant to case

2. show reliability

a. show the proper technique applied
b. field has been generally accepted in the scientific community (Frye case – Frye isn’t mentioned in the FRE, so debate as to whether this is an actual Rules req’ment) OR general acceptance is only a factor to consider (Daubert)
i. Frye is an easy test (so most cts have stayed with it) bc just has to bring in expert to testify to whether it is generally accepted.

ii. problem with this req’ment is that many new technologies that may not be accepted yet (relevance doesn’t turn on general acceptance)

ii. Daubert v. Merrell Dow (721) – discards the Frye req’ment so that generally accepted is no longer needed.
1. facts: children with defects and want to link to Bendectin from chem. co.  P doesn’t have any epidemiology studies and only reanalyzes D’s studies.  Although 9th Cir says no need to be scientifically accepted procedure, the 9th Cir says it still doesn’t qualify as “valid science” bc it was prepared in expectancy of litigation and there is no showing that such procedure was subj to peer review or any of the other factors.
a. problem with epidemiological studies is that it doesn’t answer the Q of causation

2. cts says that there is already a FRE covering this issue so no need to adopt the CL approach of Fry.  The only test the ct applies is what is in the Rules → whatever will assist the trier of fact in figuring out the case. (Note: in Abel the cts adopted a method of impeachment that was not mentioned in the FRE but was considered universally acceptable – CL rule, so why not here?)
a. what does it mean to assist the trier of fact? (gatekeeping inquiry or factors to be considered will dep on the facts of each case)
i. has to be valid science/reliability 
1. replicable, peer reviewed, rate of error, stds that control the operation of this technique, uniform protocol within the relevant scientific community
ii. relevance → does this support what it says it supports
iii. degree of general acceptance in scientific comm.- factor to consider but does not have to be accepted.
3. cts have more responsibility in deciding general acceptance – can no longer rely on the rejection or approval by the scientific community.
a. the judge has discretion to det reliability and in deciding how to det reliability.
iii. Kumho Tires (735) – extended the Daubert test to all expert testimony not just scientific testimony.
1. even for technical testimony must consider factors such as peer review, testability, degree of acceptance.
BURDENS and PRESUMPTIONS (767)

I. Pretrial Burden – burden of pleading

a. not that impt anymore bc can amend to get it rt, cases just don’t get dismissed for this reason

b. In unusual cases where you don’t have existing forms of pleading → then decisions have to be made as to who has the burden of pleading and other burdens.
i. e.g. defamation: burden is on P to plead but D has burden to prove truth.
II. Trial Burdens (769) – 2 burdens

a. Burden of Production

i. refers to who is responsible to offer evid first - runs the risk of losing automatically on motion for judgment as a matter of law if does not offer sufficient evid for rsnble person to find in her favor.

ii. Elements:

1. P has to produce at least enough evid to allow rsnble jury to find for her if they believe her evid and the D doesn’t do anything

2. mtg the burden doesn’t shift the burden to the D, will only shift if cogent and compelling

iii. Categories: If P has offered this amt of evid

1. insufficient evid:

a. P fails, the result is that D wins by motion 

b. D doesn’t have to offer any evid bc the burden of prod is with the P.

2. sufficient evid:

a. if P mts burden of prod → starts with sufficient evid and jury has to decide if they believe the evid
b. burden of prod does not shift to D
c. if D does nothing, D does not automatically lose if P has only offered sufficient evid, P will win only if the jury believes her (jury Q)
d. if D offers own evid, jury Q becomes who do we believe more
3. cogent and compelling:
a. burden of production shifts to the D (P has met and gone beyond her burden of production bc all P needs is sufficient evid to mt burden of prod)
i. D has to offer enough evid (sufficient) so that a rsnble jury could decide in his favor, same test as sufficient evid test in order to create a jury Q.
b. requires the jury to believe the P if there is no counter evid by the D.
4. judge decides (104a Q) whether P has sufficient or cogent and compelling evid.
b. Burden of Persuasion (preponderance, clear and convincing, beyond a rsnble doubt)
i. determined at the end of trial

1. preponderance (in civil cases): more likely than not to be true

c. Allocation of burdens:

i. either built into statute

ii. estb thru cases – burdens reflect what is most likely to be the truth
iii. make policy decisions (e.g. Title VII, who should be forced to bear the more difficult burdens)

iv. whoever brings the suit should have the burden

v. who has the easiest access to proof

vi. who has the biggest incentive to sue
III. PRESUMPTIONS (772) – requires the trier of fact to draw a particular conclusion when the basic facts are estb in the absence of evid tending to disprove the fact presumed (counterproof).
a. Rationale: we have presumptions bc there are recurring situations in which it is hard to prove something but it is almost always true → presumptions allows you to assume it is true.
b. FRE 302 – state law provides the rule for presumption in diversity cases.
c. Civil Cases

i. Burdine (786) – Sup Ct sets out the right way to shift burdens.  Sup Ct also says that 
1. Sup Ct:

a. first the P proves her prima facie case, then the burden of production shifts to the D (not the burden of persuasion)
b. D only has to mt burden of production to get rid of presumed fact. (sufficient evid burden is very low, here, D’s own words stating a legitimate reason was enough)
c. Still has basic facts, but burden then shifts back to the P to show (pretext) same burden as the burden of persuasion
2. facts: gender discrimination case, woman denied promotion, she was fired and then rehired in another dept.  P
3. In btw situation presumption: what burden is on the D after P has estb prima facie case (estb of basic facts) leading to the presumed fact that she was being discriminated agst?  Prima facie bc met the elements of statute, so presumption is estb by statute.  Her evid is considered cogent and compelling in estb that she was a victim of discrimination.
a. Basic facts of prima facie case required that she prove:
i. she was a member of a protected group
ii. applied for and was qualified for an existing job
iii. she didn’t get it
iv. it remained open
b. these facts are not enough to prove gender discrimination, so necessary to have the presumption that follows from the prima facie case.
c. D respond with we were reorganizing and does not address issue of discrimination as to her directly.
4. P loses bc of the bursting bubble application
ii. Price Waterhouse (794) – modifies Burdine (good for the Ps) → if Ps get specific enough will shift the burden of persuasion to D and D will have to disprove discrimination.
1. P starts with prima facie case (composed of circumstantial evid just like in Burdine) but with direct factual specific acts of discrimination (want her to dress up etc.)
2. the specific facts allows P to say that whatever D will offer as counterproof is pretextual from the very beginning. → P has alleged bad motives in her pleadings.
3. Steps: (this all happens at the end).
a. judge determines if P has proved her prima facie case PLUS any add’l direct evid (specific evid)
b. if P has add’l direct evid, then burden of persuasion shifts to D and D has to disprove discrimination
iii. Steps:

1. assuming jury believes basic facts (either bc it has to or bc it just believes the facts as presented), you get this inference even though there is no actual evid (jury is instructed that various facts “shall” be presumed)
2. once presumption is estb (meaning cogent and compelling evid) → burden shifts to D
a. it is the presumption that raises P’s evid from sufficient to cogent and compelling evid and not her evid as presented that shifts the burden.
3. if D does nothing, D loses.
a. D must offer counterproof agst the presumed fact in order to create a jury Q (even if D does offer counterproof, D may still lose bc jury may not believe him)
b. evid offered agst presumed fact:
i. in mailed letter situation, basic fact = letter was sent, presumed fact = letter was received, D must offer evid that the letter was not received.
iv. 5 situations 
1. All situations (presumption estb):
a. if P produces cogent and compelling evid, the presumption is estb and the burden shifts to D, if D produces nothing → trier must find the presumed fact and the D loses.
b. jury must be instructed to believe the presumed fact.
c. judge looks at the D’s evid prior to determining if P has cogent and compelling evid. (weighing P’s evid in light of D’s evid to see if P has enough to qualify as cogent and compelling)
d. once presumption is estb → D has to offer counterproof agst the presumed fact in order to create a jury Q.
2. In btw situations: (presumption vanishes)
a. there is a split on the 2 approaches, ON EXAM → analyze under both.
i. CA has bifurcated system (in some cases, the burden of production shifts, and in others, the burden of persuasion shifts).
1. look to see if presumption is in furtherance of a public policy, if yes, burden of persuasion shifts.
a. presumption of validity of marriage
b. death of person not heard from for 7 yrs
2. if presumption designed to facilitate the determination of the particular action → shifts only the burden of production.
b. FRE 301 adopts the Bursting Bubble approach: if P produces cogent and compelling evid, burden of production shifts to D and D mts that burden by producing counterproof → then presumption disappears and jury never gets to hear the evid.
i. under FRE 301, once bubble bursts, it is assumed that P does not have enough basic facts to get her past a motion for directed verdict.
c. Bursting Bubble Approach (Thayer/CL approach): only the burden of production shifts after presumption is estb, D only has to offer sufficient counterproof to get rid of the presumption (doesn’t matter how good the evid is)
i. if D offers sufficient counterproof, the bubble/presumption bursts and the P automatically loses bc the jury never gets to hear the case.
1. e.g. bailor – bailee example, if the bailee offers evid that a fire destroyed the harpsichord, bailor automatically loses bc case does not go to jury.
ii. P is left with the basic facts, and may not be able to win just on basic facts.
d. Reformist approach (Morgan):  presumption shifts the burden of persuasion.
i. how can a presumption be strong enough to require a finding in the absence of counterproof, yet so weak that it vanishes in the face of counterproof which the jury could reject?
e. CA doesn’t follow 301:
i. bursting bubble applies if the presumption is factual (mailed letter kind of presumption)
ii. Morgan view applies (burden of persuasion shifts and person opposing has to do more than get rid of the presumption but by disproving the presumption) in policy issues.
3. Nothing situations (no presumption):
a. if P produces cogent and compelling evid, D counters with cogent and compelling evid in response attacking the presumed fact, the presumption disappears.
4. Contingent situations:  P offers sufficient evid (meaning the jury could believe or disbelieve the basic facts as offered by the P).
a. Q of whether jury believes the basic facts as produced by P → instruct the jury “if you believe facts A and B (basic facts) then you must believe fact C (presumed fact).
i. “If rsnble minds would not necessarily agree that the evid renders the nonexistence of the basic facts more probable than not, the judge shall submit the matter to the jury with an instruction to find in favor of the existence of the presumed fact if they find from the evid that the existence of the basic facts is more probable than not, but otherwise to find agst the existence of the presumed fact.” (777) 
b. only arises when P has only produced sufficient evid (jury can choose to believe or not believe) → jury Q
c. burden of production does not shift bc (no cogent and compelling)
d. 2 subcategories
i. D offers some evid agst the basic facts 

ii. D offers no evid agst the basic facts
v. in the “In btw” and “nothing” situations, the judge does not have to instruct jury bc no presumption has been made yet.
1. in “all” situation, if presumption is made → jury must be told that they are to presume that a certain fact is true.
vi. Examples of Presumptions:

1. Bailee Negligence Presumption:

a. presumption that if the goods were in good shape when turned over to the bailee, but damaged on retrieval → bailee caused the damage by negligence.
b. Bailor bears the burdens (pleading, production, persuasion) on the basic facts (delivery of undamaged goods, retrieval of damaged goods), if basic facts are proved, trier must conclude negligence unless D bailee offers counterproof.
2. Letter Received Presumption:
a. if prove basic fact (letter was properly posted and mailed) → presumption that letter was received if no counterproof.
b. Loaned Auto Presumption (773):

c. suit agst owner of auto involved in an accident, upon proof of ownership, presumption that driver had permission
3. Scope of Employment Presumption:

a. upon proof that D owned the car and employed the driver, presumption that driver was acting within the scope of his duties

4. Presumption of Accident in Death Policy:

a. upon proof that decedent came to a sudden violent end, presumption that accident as opposed to suicide caused the death.

5. Presumption of Death:

a. upon proof that insured has been missing for 7 yrs, presumption that he has died.

6. Presumption of Valid Marriage:

a. proof that P and decedent entered into a ceremonial marriage, presumption that marriage is valid and ongoing.

vii. Types of Presumptions (774)

1. Irrebuttable Presumptions: once basic facts are estb, that’s the end of the game (no counterproof is permissible)
2. Mandatory Presumptions: once basic facts are estb, presumption if unopposed by counterproof will lead to victory of P.

a. mandatory presumptions are not allowed in criminal cases.

3. Permissive Presumptions/Inference: not a presumption at all, really a permissive inference.

a. instruction by judge to jury that there is a particular inference that they could draw if they want to in addition to the other possible inferences, jury doesn’t have to.

b. this is the only kind you can have in criminal cases.

4. Prima Facie Case: subspecies of mandatory presumption

a. evid requires a particular conclusion (like an unanswered presumption) OR

b. evid permits that conclusion (like an inference)

d. CRIMINAL CASES
i. P has the burden of proof on every element of a crime (In re Winship)

1. no burden of persuasion can be put on the D for anything, D should never have to disprove anything to begin with.

ii. D has burden of proof for affirmative defense
iii. Mandatory presumptions are not allowed (Sandstrom), but permissive presumptions are OK (Allen).
1. rationale: 

a. safeguard the rt of D to trial of guilt or innocence

b. to be tried by a jury (D entitled to have every issue decided by jury and with presumptions, juries don’t get to make the determination).
c. against self-incrimination (presumption instruction may state that the basic fact permits finding of presumed fact unless D gives satisfactory expln which arguably amts to a comment abt the failure of the accused to refute the invited inference by testifying.

d. to be presumed innocent.

2. Sandstrom (821) – gives you idea why can’t have presumptions in criminal cases
a. Facts: std instruction “law presumes that pple intend the conseq of their voluntary acts.”  Shifted the burden to the D, P no longer has to prove intent.

i. basic fact = voluntary act; presumed fact that you get for free = intent (purposely or volitional)

b. Sup Ct: says that jury could easily have been confused and think that the intent was estb by the presumption not by the P’s proof.

i. 4 impermissible ways the jury may have interpreted the word “presumes”:

1. Irrebuttable Presumption: jury might think that once it is estb, no evid can be offered to rebut it, which is not the case here bc D should be able to offer evid to rebut.

2. Mandatory Presumption that shift the burden of persuasion: if the D didn’t do anything, then the D automatically loses.

3. Mandatory Presumption that shifts the burden of production: 

a. fine in a civil case, but can’t in a criminal case

b. if D does nothing, D will automatically lose.

4. Permissive Inference (Permissive Presumption): judge instructs the jury that among other inferences jury can consider this other one.

a. if D does nothing, he won’t automatically lose

b. doesn’t give P anything for free

c. Allen says permissive inference is always fact specific.

ii. Ct says that bc of the likely confusion of the abv four categories, all four possibilities fail and the D is successful.  

3. County of Ulster v. Allen (829) – Permissive presumptions are OK (they are fact specific)

a. Facts: stat create presumption of illegal possession of firearms by everyone in car where guns are found and they say all the weapons belonged to the minor girl.  Other Ds are arguing that presumption shouldn’t operate if guns are actually exclusively in the girl’s control.

i. basic fact: guns in the car

ii. presumed fact: all the others in the car possessed the guns

b. Ct: finds mandatory presumption to be OK (not the law anymore after Sandstrom, but permissive presumptions are OK.

4. Types of Permissible Presumptions (sort where if you prove basic facts, the Pros isn’t getting anything for free):

a. p.820, Note 2 – if the basic facts are the same as the presumed fact, so Pros not getting anything more.

iv. Power of the legislature to allocate burdens:

a. Patterson (801) – overlap in the elements of the charge and the affirmative defense, so that by proving affirmative defense also disproving an element of crime → this is not permissible. (Mullaney).  Here, involved incidental overlap bc D is proving an add’l element of the affirmative defense that isn’t part of the Pros case → OK.
b. facts: NY crim code included 25 affirmative defenses that D had the burden of proof.  NY murder statute: req’d intent to kill. There was an affirmative defense of “extreme emotional disturbance” which will reduce charge to manslaughter (but D has to prove by a preponderance).  Q is can the legislature do this?

c. ask what happens if the D doesn’t do anything, would the D lose on this issue if he does nothing?

i. if NO, then ok to shift burden to him

ii. if YES, not ok bc will automatically lose if he does nothing.

d. Incidental overlap is OK, if affirmative defense is indep of the Pros proving all the elements of crime.

i. here if D does nothing, he will be no worse off, he might be better off if he did something.

e. Mullaney (cited in Patterson): mandatory presumption statute declared unconstit bc shifted the burden of persuasion to D on the issue of intent (which is an element of a crime)

i. stat requires malice aforethought as an element, Maine has a mandatory presumption that malice can be inferred from a killing without provocation (basic facts).  If Pros estb the basic fact of the deliberate and unprovoked killing, they get the presumed fact of intent (malice aforethought) UNLESS the D rebuts the presumed fact of malice by proving “heat of passion” as affirmative defense.

ii. TEST: after Pros estb basic facts leading to presumption, if the D doesn’t do anything, he loses and this is impermissible bc prosecution didn’t have to prove intent.

2. McMillan (817) – illustrates that state legislature can do whatever it wants as long as it doesn’t actually shift the burden of persuasion on an element of a crime.

a. calling a gun an “enhancement” rather than an element of a crime allows Pros to prove the existence of the gun by a lower (preponderance) std in criminal cases.

PRIVILEGE (871)
I. Background:
a. reason we keep things out is not bc it is not relevant, it is highly relevant but we keep them out bc of importance of protecting relationships and values even at the expense of losing relevant info.
b. often confusion btw evidentiary privileges and profession’s ethical obligations of confidentiality.

c. privilege that we are talking about usually asserted only in a judicial, legislative, or administrative proceedings.

i. ethical obligation of nondisclosure in professional settings covers more than evidentiary privilege (but in this class only concerned about evidentiary privilege).
d. Proposed but Rejected Rules:

i. Advisory Cmtee’s attempt to codify what was CL - not citable authority but sill considered informative (legislative history)
ii. FRE 501 applies in all cases EXCEPT in civil cases involving diversity jurisdiction (governs any case that state law does not furnish a rule)

II. FRE 501 – privileges decided per common law “in light of reason and experience” (court’s own judgment).  When state law determines claim or defense, state rules of privilege apply.

III. Spousal Privilege – Rule 505 (proposed but rejected rules) 
a. Testimonial Privilege (939): determines if one spouse can testify agst another spouse, if YES → the spousal confidences privilege controls the types of things that spouse can testify to.
i. does not apply in civil cases
ii. stmts must be made during marriage
iii. must be married when the testimony is being sought, no privilege if divorced
iv. not limited to spousal communications - privilege bars everything including confidential communication and communication that other pple may know abt (public) but was intended to be confidential when the spouse spoke.
v. Exceptions – 505(c) 
1. privilege does not apply in family damage: no privilege in proceedings in which one spouse is charged with a crime agst the person or property of the other of a child of either or with a crime agst the person or property of a 3rd person committed in the course of committing a crime agst the other

2. as to matters occurring prior to the marriage (but the book says that stmts prior to marriage is covered)
3. smuggling or encouraging pple to prostitute: in proceedings in which a spouse is charged with importing alien for prostitution etc.
4. joint participants (mentioned in Trammel): where both spouses are working together in the underlying crime

a. spouse doesn’t need to be charged with anything.

b. spouse compelled to testify no matter who is the holder.

5. Spousal privilege does not bar any 3rd person from testifying as long as those stmts don’t reveal any confidential communication. 

vi. Holder of the privilege:

1. Rule 505 says that the D spouse is the holder BUT after Tramel → the witness spouse is the holder 

2. Rule 505(a) and (b) no longer apply

3. Trammel (940) – D wanted to prevent wife from testifying, wife wanted to testify and ct says the policy of protecting relationships doesn’t make any sense if wife wants to testify.  

a. The witness-spouse becomes the holder of the testimonial privilege after this case.

b. after Tramel, will want to argue that everything is spousal confidences.

b. Spousal Confidences Privilege: controls the content of the testimony, but doesn’t mean that you don’t have to testify at all.
i. Limited to confidential communications: usually anything spoken btw spouses is assumed to be confidential (things communicated by you to spouse thinking that they would be private).

ii. must be married when communications occurred
iii. privilege protected even if divorced or dead.

iv. both are holders of the privilege

v. spouse can testify to any communication to her in the presence of 3rd persons.

vi. applies in civil cases.

vii. privilege reaches communicative axn – knowledge derived from the observance of disclosive acts done in the presence of spouse bc of the confidence existing btw them which would not have happened except for the confidence so existing. (953)
1. Estes case (951) – words and acts both are protected.

a. facts: H comes home and shows wife stolen money, later wife helps H conceal.  

b. Ct: says that W not a joint participant in the initial theft of the money, so the words and act of showing stolen money covered bc intended to be a confidential communication.  But W is a joint participant in the concealment and spending, so not covered by spousal confidences.

viii. Exceptions – same as testimonial privileges exceptions.

IV. Atty – Client Privilege – Rule 503
a. Rule: communications btw an atty and client made during professional consultation are privileged from disclosure.  Client has a privilege to refuse to disclose and prevent others from disclosing confidential communications.  Objects and preexisting docs are not protected.
b. the client owns the privilege, but atty can assert on client’s behalf.
i. negligent disclosure by atty sometimes waives the privilege even though client is the holder of the privilege. (923)

c. Who can claim the privilege?

i. client, atty, various reps of the atty on behalf of the client.

ii. Corporate Clients: 

1. Upjohn case (899): privilege does not only extend to the control group and adopts more of the subj matter test, says control group test too vague.
a. control group test: certain group of pple that are involved in the decision making fxn.

i. Sup Ct rejects this test bc can’t tell who is in the group and can’t plan ahead on reliance of who has privilege.

b. subject matter test: anyone involved in the subj matter or issue is covered including any old employee.
i. considerations:

1. goal of communication was to get legal advice for the corp

2. communication had something to do with the job of the person who is making the communication

3. everybody understood that communication was meant to be confidential

4. everyone behaved accrdg to that idea of confidentiality.

c. can claim work product privilege agst the IRS → YES
i. can be overcome by a showing that can’t get the info any other way without undue hardship.
d. Lawyer: a person authorized or rsnbly believed by the client to be authorized to practice law in any state or nation.

e. 503(a)(3): Representatives of the lawyer is one who assists the lawyer in the rendition of professional legal services.

i. US v. Kovel (888) – involving or disclosing to communicative intermediaries.  Accountant employed by tax law firm treated as an interpreter and falls under the privilege bc his role was to aid attys with their work.

1. Test:

a. did the client say things in confidence

b. in order to get legal services from atty

c. after the relationship of atty-client has been estb (anything before is not covered)

2. 503(b)(2) cover the ancillary conversations that isn’t btw lawyer and client, pple that work for the atty.

a. atty-expert privilege:  ancillary rule protects and the work product privilege will also protect

b. NOTE: stmts by client to expert not protected

f. Confidential Communications (503a4) - 503 only protects those communications “made for the purpose of facilitating the rendition of professional legal services to the client” -  meaning if the stmts made to the atty were not re the matter the client is seeking legal advice/service for, then stmts will not be privileged. 
i. Prelim Q for the judge: judge must hear what it is (in camera hearing)
ii. you can’t make evid privileged by giving it to an attorney 
iii. communications are privileged as long as they were not “intended” to be communicated to outside parties
iv. Suburban Sweep Case: P went thru D’s trash for 2 yrs.  Involves inadvertent discloser bc inadequately safeguarded by putting in trash → not privileged (dumpsterdivers) – must look to see what measures were taken to safeguard.
1. considerations the ct made:
a. will it discourage clients from talking to attys in the future by allowing the evid in? (NO)
b. could they have protected their materials better? (YES) 
c. expectations of privacy is also a consideration.
2. considering the answers to these 2 Qs, ct says no harm by allowing this in and denying privilege.
3. involuntary disclosure in spite of all possible precautions → privileged
a. here, throwing in trash means that they probably intended the documents to be privileged, but didn’t take sufficient measures.

v. Eavesdroppers (Note 4, p897) – 503(b) protects info that is “intended” to be confidential, so client can “prevent any other person from disclosing confidential communications.”

g. Legal Services: you either received “legal services” or consulted a lawyer with legal services in mind (legal advice).
i. soliciting business, financial or personal advice not privileged bc not legal service
ii. p.878, Note 2: list of things not considered professional legal services

1. Note 3: talks abt tax returns → if all you are doing is preparing the return → then probably not privileged, content of the return isn’t covered. 
h. Communicative Gestures are privileged: observation is usually not covered UNLESS the observation relates directly to the matter the client is seeking legal services for.
i. physical conditions of client observed by atty not privileged → such matters are observable by anyone, nothing suggests that client intends atty’s observations of such matters to be confidential.
i. Exceptions 503(d):  (matters that are not privileged under this rule)
i. Future Crimes Exception to furtherance of crime or fraud: if the services of the atty were sought or obtained to enable or aid anyone to commit or plan to commit a crime.
1. State v. Phelps (916) - 
a. facts: hires atty for drunk driving charge and tells atty that he will commit perjury during trial, atty withdraws and makes client promise not to perjure.  D still does and is acquitted, later discovered perjury and is indicted for that.  Old atty is subpoenaed to testify agst D that D told him he intended to perjure.

b. Ct says the crime at issue was the perjury which was a future crime at the time that D made the communication → when you try to engage a lawyer with goal of getting away with a crime → no privilege.
2. 503d1: client has to know that what he is planning is a crime (know or rsnbly should have known)
ii. claimants through some deceased client

iii. when client suing for malpractice or suing for breach of duty of lawyer or client

iv. document attested by lawyer: communication relevant to an issue concerning an attested document to which the lawyer is an attesting witness

v. Joint Clients- 503(d)(5): when clients are jointly represented by one atty, and they have a falling out and subsequently sue each other, their stmts to that earlier common atty are not privileged re each other. 
1. when clients are represented by different attys in a matter of “common interest” → stmts to each other’s atty are privileged.
vi. disclosure of the id of your client (not included in the rejected rules)
1. exceptions to this disclosure requirement:
a. legal advice exception: ???
b. last link in a chain of incriminating evid exception: if saying your client’s name would result in your client being implicated in the matter, the very reason they came to see you, then don’t have to reveal client’s name. (e.g. ID is an issue)
c. disclosure of confidential communications exception: disclosure would be tantamount to revealing confidential communication. 
2. Durant – recognized the last link exception to disclosure of identity, but ct says that atty didn’t apply it properly.
a. person retained atty and used stolen checks to pay for legal fees, connected client to the stolen checks matter.
vii. When refreshing recollection of witness under FRE 612, any written material used during this time is discoverable, any privilege is waived during this process.
viii. Meredith (881): makes an exception for cases in which atty moves or alters the condition of the evid so that atty must tell where he found it, but what was said is still protected.
1. Facts: atty and atty’s investigator examined wallet that was taken from its orig location.  Pros was allowed to tell the jury that the wallet came from Scott’s yard.
a. can’t keep evid for an indeterminate amt of time
j. After Meredith, atty has 2 options:
i. atty can look at the evid as long as don’t move it, can pick it up. 
1. recent cases with better forensic evid → if you make contact you are interfering with trace evid so you may now be required to testify as to where you found it.
ii. 2nd choice is for atty to take the evid directly to the police or lab without revealing where you got it from
1. restraint on attys is disbarment. 
V. Psychotherapist – Patient Privilege – Rule 504
a. General Rule: patient has a privilege to refuse to disclose and to prevent any other person from disclosing confidential communication made for the purposes of diagnosis or treatment.
b. Requirements:

i. a confidential communication: 

ii. made to a psychotherapist or doctor (or person rsnbly necessary for the transmission of the communication including family member)

iii. made in connection with diagnosis or treatment

c. no future crimes exception

i. therapists can incur tort liability (Tarassoff case) – warning necessary in certain situations.

d. no privilege in child abuse cases where child involved is under 16 

i. mandated reporters: any medical personnel licensed by the state must report child abuse if they know about it (but attys are licensed but are exempt from reporting)

1. photo lab included in CA state – must report child porn

e. Jaffee case (925)– recognizes this type of privilege even if it did not exist in CL.  Jaffee extends protection to session with licensed clinical social workers.
i. P wants the notes to police dept licensed counselor who interviewed the officer.  Officer and what P believes happened conflict.  Judge instructs that refusal to turn over notes is no way an admission of wrongdoing, there is no privilege in other words and can presume that if the notes had been turned over, they would be unfavorable to the officer.

ii. Sup Ct: says the permissive inference was wrong bc there is such a privilege and it is not a qualified privilege.

1. want to encourage the idea that there is absolute freedom to speak to mental health professionals.

2. rejects the idea of qualified privileged which can be overcome – bc otherwise no way for pple to plan ahead not knowing if their communication will be protected.  Want to encourage absolute freedom to spk to mental health professionals.
VI. 5th Amendment Privilege

a. applies in civil and criminal cases

b. applies in admin proceedings and every aspect of litigation (trial or pretrial)
c. any party or witness can claim this privilege (only individuals have this privilege, an organization does not)

i. bc the privilege is personal, one of several co-Ds can’t raise the privilege belonging to another.

d. limited to testimonial communication: verbal communication and acts that are intended to communicate something.
i. nonverbal communication can be compelled (e.g. giving blood, being photographed)

ii. Problem 12 – I : refusal to take a field sobriety test was not testimonial evid – didn’t intend to communicate anything.

e. applies to compelled disclosures that would expose you to criminal liability. 
f. frequently used technique to compel testimony is by granting immunity:

i. transactional immunity: protects witness agst any future prosecutions relating to the matter of his testimony

ii. use immunity: precludes future use of testimony in any prosecution that might be brought, but does not block future prosecution based on other evid not derived from the testimony.

g. Griffin v. CA (960) – says that the allowing judges and Pros to comment on the D not testifying is like compelling D to testify so not permitted.
i. trial judge gave permissive inference instruction that jury may infer that the reason D didn’t testify was bc didn’t want to reveal things that may be harmful to him. 

ii. problem is that D has to choose btw silence (but knowing that jury will be instructed to infer guilt) or testifying.

1. silence is ambiguous and allows jury to draw too many inferences.

h. Doyle v. Ohio (964) – extends Griffin to say that silence can’t be used to impeach either.

i. US v. Doe (966) – act of production (turning over the documents has testimonial value) may be self-incriminating and therefore should not be req’d.  No privately produced documents prior to govt asking can be compelled.
i. facts: Doe is not a D yet, but involved in some racketeering with a bunch of other businesses.  Govt subpoenaed his records to find out relationship, D claims 5th amend privilege agst self-incrimination.

ii. Not permissible bc Doe has to admit documents exist; 2nd admit that he has them; 3rd he authenticates them. (this means that the very hand that produces the evid is the evid that incriminates him)
iii. it is possible to have content revealed, but the act may still be protected.

BEST EVIDENCE RULE (1005) – remember there is a hearsay issue with all these documents.
I. RULE: When proving the terms of a writing where the terms are material, orig writing must be produced.  Secondary evid of the writing such as oral testimony regarding the writing is permitted only after is has been shown that the orig legitimate excuse is shown.

II. Background: BER deals with how to get the contents of the writing into evid (must either produce the orig or have a legitimate excuse).

a. never an issue if the thing you are talking abt is already in evid.  What is barred by the BER is trying to get the contents of a doc into evid by a secondary measure by testimony without getting doc itself into evid.

i. e.g. witness can’t testify from a report if the report isn’t already in evid → if witness is trying to talk the content of the doc into evid, BER does not allow.
1. this case falls under the 2nd category of choosing to put content at issue bc a report is usually not an element of a case.
b. BE objection says “it is not in evid,” if you want to prove the contents of the document, must produce the orig.

i. response to objection: the thing spks for itself 

c. Rationale: 

i. slight variation in wording can make a major legal diff.

ii. manual copying is often inaccurate

iii. if have orig, can settle disputes of authenticity and alteration.

III. STEPS

a. Does the BER apply (are the contents in issue)
i. content an element of the case → YES
ii. content chosen to be intro by party as circumstantial evid → YES
b. Is it the orig, if not, ask is it OK to submit a copy
i. is there a genuine Q as to authenticity of the orig → if yes, can’t use copy
ii. fair?
IV. FRE 1001: definitions 

a. modes of communication (can be anything)

i. US v. Duffy (1008) – defining “writing” → whether a shirt with initials on it is considered “writing.”
1. Ct: judge says mostly a chattel, not the kind of writing we are interested in.  Does not pose the same reasons for why we require orig writings to be in ct in the first place (no complicated writing, not easy to confuse).
b. Original: first or primary product OR negatives and prints (any counterpart intended to have same effect as orig)
i. e.g. carbon copy of K signed by multiple pple 

ii. defn of orig depends on the fxn of the doc (Problem 14-B)

1. the photocopy of the adoption report is what was given to the daughter, that is the orig under the circumstances bc that is what initiated litigation.

c. Duplicate: error proof copy

i. doesn’t cover situation in which someone messes around with the orig

V. FRE 1002: tells what the rule is and when it applies

a. rule of preference (first choice is always the orig), not a rule of admission or exclusion – the fact that the doc complies doesn’t mean it will be admitted or excluded.

b. Must produce the orig UNLESS have a legitimate excuse

c. Applies when contents of the doc is in issue (only applies when seeking to prove the content of a writing): 2 circumstances

i. in issue as a matter of law (must prove the content of the doc in order to win)

1. e.g. will, K matter, what does the photo of the robber show?

ii. in issue bc of strategic move by a party
1. party chooses to use content of doc as circumstantial evid 

d. BER does not require you to use a doc even though relevant if it is not an element of a case.

e. BER does not apply when talking abt the fact that there is missing info. (Problem 14-J)

f. Meyers v. US (1017) – BER doesn’t apply to spoken testimony.
i. facts: P chooses to offer proof of prior testimony by calling atty to testify to what witness said when he questioned him.  There is a transcript, but transcript isn’t given to D until after atty testified so couldn’t prepare cross.

ii. Ct: can use any method to intro oral testimony, BER does not apply, the fact that the transcript exists is incidental and is not req’d if atty testifying has indep knowledge.

iii. NOTE: if the evid is already in evid → there would be an objection by D stating that atty’s testimony is cumulative bc the transcript spks for itself.
VI. FRE 1003: can always use duplicate in place of orig UNLESS 2 situations:

a. a genuine Q is raised to the authenticity of the orig

i. 104a Q for the judge

ii. Q of whether copy matches the orig → then can’t use duplicate 
b. it would be unfair to admit in lieu of the orig (escape hatch)

VII. FRE 1004: Excuses for not producing the orig

a. orig lost or destroyed

b. orig not obtainable: orig cannot be obtained by any available judicial process.
i. Sylvania Electric v. Flanagan (1023) – application of 1004 and 1006, D didn’t make a sufficient showing that the orig was unavailable nor does he make orig available to fall under the summary exception.
1. Ct: P must produce the “tally sheets” bc P did not make the orig available to qualify under 1006. 

c. opponent has them and was on notice but simply hasn’t complied

d. collateral matters – if testimony of doc is not a very impt issue in the case, then don’t apply the BER
i. was it central to the litigation

ii. was it a complex matter
VIII. FRE 1005 – Public record rule of convenience

a. when the issue is a public record, all you need is a certified copy, then judge has no discretion and has to accept the copy 

IX. FRE 1006 – Summaries of Voluminous Records
a. when contents of voluminous writings cannot be conveniently examined by ct, summaries may substitute BUT docs must be made “available” if request to examine is made.

b. FRE 1007 – Testimony or written admission of party

c. don’t have to produce orig if opponent has already testified to the contents.
X. FRE 1008 – Functions of Judge and Jury

a. Judge: decides the prelim Q of admissibility under the BER

b. Jury: decides

i. whether the asserted writing ever existed (was there ever an orig)

ii. whether another writing produced at trial is the orig

iii. whether orig matches the duplicate.

c. When there is a dispute to the authenticity of the orig (the judge decides if a genuine Q is raised abt authenticity), when it depends on the fulfillment of a condition of fact, the Q whether the condition has been fulfilled is det by the jury.
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