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Legislative Process

A. Players: 

a. Legislators (House = 2 year terms, senate = 6 year terms)

i. Self interest: getting reelected, getting elected to higher office, prestige, fame, importance, money and influence current and future, rent-seeking.

ii. Multi-headed actor, compromise and division of labor are essential {comity}

iii. Strategic voting: compromise, logrolling, omnibus bills
iv. Supposedly a moderating force due to deliberation and proceduralism

v. Apparently mostly motivated by constituent interests

1. pork barrel politics

2. committee appointments to enable rent-seeking

b. Executive: president & agencies

i. President exerts substantial influence over the political agenda.

ii. But President has less control over what happens to ideas once he sends them to legislators

iii. Bargaining Resources: The veto; agency favors; party & campaigning favors; agenda-related resources; information generation, money, pardons, commission seats.

iv. President is a unitary actor

c. Courts, especially Supreme Court ( INTERPRETATION

d. Interest groups and their lobbyists and members; diffuse or narrowly focussed

i. Grassroots

ii. Corporations

iii. Coalitions

iv. Voters with shared interests, like women, minorites, Christians

v. Manufacture of and Distribution of Information
vi. Provide lawmakers with funds and possibility of future jobs

e. Press

i. can be policy entrepreneurs, 

ii. can generate interest in new issues, 

iii. can affect reception of issues by voters.

f. Voters

1. Badly informed, manipulable

2. Single vote is of limited impact  ( equality concerns
3. Can convey their opinions of their representatives

4. Can mobilize through grassroots or initiative/referendum campaigns

Term limits, e.g.

B. Four fundamental ideas about legislatures:

1. legislatures create machinery of government and define missions of agencies

2. legislatures respond; they seldom lead  {cf. direct democracy—Progressive era leading change}

a. [so who does lead?]

3. legislatures are designed to divide and share workload and to create consensus from which decisions emerge

a. individual legislators have to be willing to

i. acquiesce or compromise

ii. respect division of labor and not upset the work of other committees or they will overturn the balance that gets things done

4. the legislature’s job is to express public policy in the words of a bill

5. Legislation is a series of sequential actions recorded in documents that are used to send signals to people at various stages of the process and to signal constituents and interest groups.

C. Inertia principle of bills

· Bills are inert—they are kept bottled up in committee until an outside force gets them moving:

1. public demand

2. lobbying

3. effective sponsor

4. meritorious or clearly needed legislation

· Once a bill starts moving it will keep moving unless stopped or amended by another force.

· As a bill gets closer to passage, its momentum makes it harder to kill or amend

· Energy spent early in the process is more efficient that energy expended late in the process.

· Advantage of early lobbying ( fewer legislators involved, so fewer people to persuade

D. Limits on Legislative action

a. Bicameralism requirement—laws must be approved by both chambers

i. Revenue bills must originate in House--Origination Clause 

b. Presentment requirement—laws must be signed by president or veto overriden

c. Constitutional limites

i. Due process & Equal Protection

ii. Federalism

iii. Separation of powers & delegation

iv. Time and Manner clause for elections

v. First Amendment freedom of speech

vi. Equal protection

d. Veto gates in legislature

e. Chamber rules—determine how bills are treated

f. Election and fundraising needs

g. Interests of constituents

Theories of Legislative Process

· Proceduralist theories—procedures through which bill is passed

· New law must pass through procedural hurdles to get passed

· Vetogates: result from constitutional provisions, from rules adopted formally by a legislative body, from informal norms or practices.

· Vetogate Obstacles:

· Most durable—constitutional (presentment, bicameralism—Art I, §7; required supermajority votes—veto override, expelling member; appropriations bills have to originate in House).

· Less durable—Chamber rules (supermajority voting requirements, filibuster, committee consideration requirement)

· Can usually be changed by majority vote of relevant house

· Usually no outside enforcement mechanism if chamber violates its own rules

· Least durable—folkways (seniority—senior members can block bills even if the majority want them; norms of courtesy and bipartisanship)

1. Effect of proceduralism on legislative deliberation.

· Republican theory: procedures encourage public debate

i. Deliberation shapes and changes public preferences on issues; allows lawmakers to modify, amend, or discard proposals as thinking changes; facilitates development of civic virtues in citizens.

ii. Problem: citizens don’t like the long deliberative process; they want the bills to get passed.

· But, procedures to not guarantee that lawmakers will deliberate or that their deliberation will be sound.  They just provide opportunity for deliberation. [Mow Sun Wong]

i. Often most important deliberation is informal, private

1. raises questions for judicial interpretation of legislative history since public deliberation may be just for show

2. raises questions about democratic process since most important deliberation may occur in secret and/or with special interests.

ii. Fullilove v. Klutznick: race-based set asides. Stevens dissent, [p. 37]

· Interest group theories—pivotal, perhaps disproportionate, role of organized groups

· Interest group: a number of citizens, whether amounting to a majority or minority of the whole, who are united and actuated by some common impulse of passion, or of interest, adverse to the rights of the citizens, or to the permanent and aggregate interests of the community. {Federalist 10—normative and negative view}

· Assumes that the interests of the whole are actually good for them—what about environmental groups that espouse policies that might hurt some but overall would help everyone?

· More positive view: interest groups are any group that pursues contested political or policy goals, and that is widely regarded by the public as being one contending interest among others.

· But what is The Public if not a group of special interests?  Is there a Platonic Public?

· Interest Group Liberalism—pluralism as positive force in politics

· We rely on interest groups to play large role in politics (parties, unions, special interests)

· Active, diverse, prevalent interest groups = sign of political health.

· Ideal system: where interest groups adequately represent all sectors of life, so that each group checks the others as it seeks to promote its own agenda.

· Allows voters to have their preferences heard better than one man one vote system

· Lets groups work out policies among them which politicians then adopt and balance

· Power is dispersed—system of checks and balances among competing interests and government

· Resulting legislation will be moderate and well-considered b/c of interest group negotiations and b/c individuals belong to many different interest groups.

· Provide outlet for political participation among citizens

· Problem: some interest groups not represented at all or not effectively.  This marketplace of ideas only works if all interest groups are essentially equal.

· Public Choice Theory—interest groups as pernicious political influences

· Systematic disparities of access to the political process

· Interest groups heavily weighted in favor of business organizations at the expense of groups representing broad public interests and groups representing poor/minorities.

· Public choice methodology = applying economic principles to political decisionmaking.

· All actors are rational and intent on maximizing utility

· Political activity is costly--$$$, time

· Rational actors will only participate in politics if they are willing to bear the costs b/c the expect some valuable benefit.

· Organizations

· Organizing is expensive and it is impossible to reserve the benefits to the organizers.

· Easier to organize small groups with intense preferences, but it has less power.

· Theories of why some groups form and others do not

· Olson: large groups representing diffuse interests will usually not form—e.g. environmental goods, benefit all but individual effort is not effective b/c of free rider problem.

· Small groups will form b/c

· One entity will get so much benefit that it will be willing to carry the free riders and bear all costs itself

· Groups may be small enough that it can discipline free riders and force collective action—can work for targeted benefits

· Small groups might succeed at the expense of the larger public

· Large groups may form b/c

· They started for other purposes and only got into politics later, after the initial expense of organization was past

· They might offer members’ benefits (e.g. AARP)

· Purposive benefits—members find satisfaction in pursuing ideological objectives (e.g. representing the interests of poor—policy entrepreneurs)

· Can get support b/c they make opposing interests seem self-serving; appeal to public interest.

· Solidary benefits: membership provides social rewards

· Legislators may pay more attention to issues affecting large groups even if the special interests pushing them are less powerful—e.g. passing environmental legislation disfavored by business groups.

· The inattentive public votes.  The attentive public is a minority.

· Interest groups

· Better at blocking legislation that at passing it

· Concentrate on a few key players at vetogates

· Can take a multi-pronged attack b/c of sequential nature of legislation 

· Interest groups lets government externalize costs of information onto private parties

· CBO functions as monitor of interest groups information

· Lobbyists need good reputations to do their work ( incentive not to lie

· Competing groups monitor each other

· Forming coalitions helps spread costs

· Decision about joining a coalition depends

· Is group strong enough to go it alone

· Are the interests of the group and of the coalition the same

· Will the coalition reach the same goal

· Can group benefit from coalition’s work without joining it( sets up free rider problem

· The larger the coalition the more powerful but also the more divergent interests included

· Strategy for destroying a coalition: pick it apart with side deals with constituent parts

· Transactional model

· Distributive policies—omnibus bills, a little something for everyone—interest groups work together b/c everyone gains

· Regulatory policies—some small groups win and some lose, so interest groups are in conflict

· Redistributive policies—some large groups win and some lose—produce interest group conflicts but groups affected may be so broad as to have a collective action problem

· The degree and nature of interest groups activity is determined by the perceived incidence of costs and benefits of a specified policy.

· Costs can be broadly or narrowly distributed

· Benefits can be broadly or narrowly distributed

· Laws enacting concentrated costs or benefits will generally stimulate more interest group activity than those enacting widely distributed costs or benefits

· Majoritarian politics: distributed costs and distributed benefits—not likely unless the inattentive public feel the benefits outweigh the costs come election time

· Entrepreneurial politics: Distributed benefits, concentrated costs—interest groups will actively oppose costs and interest groups more likely to win at expense of diffuse beneficiaries.  But legislation will pass if policy entrepreneur can convince lawmakers that the inattentive public will reward them at the polls.

· But minority interests can capture vetogates or use regulatory agencies to their own purposes.

· Client politics: (distributive) concentrated benefits, distributed costs. Interest groups will support and will band together to ensure passage.  A lot of logrolling will occur and may lead to omnibus bill with lots of goodies (Christmas tree bill).  Opposition likely to be weakly organized.  Legislators may tend to overproduce this kind of law.

· Interest group politics: (redistributive) concentrated benefits, concentrated costs ( battle of well-organized interest groups. We would expect these to fail since groups can block proposals at vetogates.

· Suggests reforms: get public-regarding interest more power; clearly identify losers so that interest groups will fight each other.

· Problems with the model: treats lawmakers as puppet of whatever interest group will get him reelected.  But lawmakers seem to vote mostly according to the preferences of their constituencies—the inattentive public.

· Interest group influence seems ex post rather than ex ante: groups don’t buy politicians to vote as they want, but rather favor politicians who share their interests and give money to retain that interest.

· Interest groups most successful at blocking legislation and at influencing low visibility issues whose objectives are narrow and technical.

· Coalitions are more successful than individual groups alone

· Support of media and policy entrepreneurs improves chance of success

· Interest groups most successful when they have developed long-term connections with lawmakers and become part of the inner decisionmaking circle and can influence ideas at an early stage

· Institutional theories—relationships among various political institutions and the effects of broad governmental structures on policy

· Social choice theory—Effects of institutions on decisionmaking

· Political outcomes under majority-voting schemes will be incoherent, will not necessarily reflect the preferences of the majority, and thus will lack legitimacy.

· Majority voting leads to strategic voting to prevent vote cycling and substantially satify preferences—think about Powell v. McCormack voting pattern.

· Suggests inevitable trade off between democracy—(and chaos b/c of vote cycling) and stability—(and unfairness b/c majority desires not really met).

· Crucial issue: identify mechanisms to avoid vote cycling and to order decisionmaking( focus on institutions: procedures, deliberative process

· Lesson for statutory interpretation: be wary of reliance on legislative history b/c only finished products of full legislative process have legitimacy. Justification for strict formalist interpretation.

· Positive Political Theory—game playing among political actors reacting to each other.

· All political actors are goal oriented and act rationally

· They know others will act and influence outcomes, so they act strategically in order to ensure they get an outcome they like

· Institutions structure choices that can be made and how players can interact

· And players structure institutions to help them meet their goals

· Problem: treats preferences as stable, but they are influenced by course of decisionmaking process.  Assumes players have perfect information.

Passing Bills

1. Proponents convince legislator to introduce a draft bill

· President is main agenda-setter by proposing or drafting important legislation 

2. Bill is sent to one or more committees by presiding officer of legislative chamber

· Decisions about where to send bills made on “weight of the bill test”

· If sent to more than one = joint referral, and must be approved by all

· Committees = influential; can kill bills by ignoring them

i. Most bills die in committee—only 1 in 10 survive.

ii. Members ability to discharge bills from committee is limited

· Legislators seek power by increasing jurisdiction of their committee b/c gain control over fate of more legislation 

i. Committee jurisdictions change incrementally over time

· Advocates of bills try to get their bills sent to sympathetic committees

i. Senate rules do not require bills to be sent to committees.

2. Theories of Committees

· Committees allow members to specialize and develop expertise = division of labor

i. Informational role

ii. Other members have to monitor committees to make sure they are faithful agents of full body

1. If monitoring costs are less than costs of having all members acquire the information, committees are sensible

· Committees are pork distributors to interest groups

i. Members self-select their committees, so they can choose committees with jurisdiction over areas of interest to them and their constituents

1. Committees composed of preference outliers—think only about the narrow interests of their constituents or their own political ambitions.  Don’t think about the public good.

ii. Full body must play more active monitoring role 

· Committees are tools of the majority party.

i. Majority party committee members exclude minority members from decisionmaking; act only to further interests of their party.

ii. Majority members without intense preferences defer to those with intense preferences in return for deferral on their own preferences.

1. allows majority members to get reelected b/c they get to serve their constituents, but doesn’t serve general public good

3. Chairman is key player on committee.  He decides whether to act on a bill.  

· Chairman can refuse to hold hearings or refer bill to hostile sub-committee.

· Majority of House can by-pass chairman by filing discharge petition to bring measure to the floor.

1. Waning Power of Chairs—end of seniority system

a. Six-year term limits

b. Abolition of many subcommittees

c. In Senate, liberal amendment process by-passes committees

4. If committee moves forward on bill:

· It may hold hearings

· Meet to mark up the bill—members of committee amend original draft before sending it to the floor

· If committee approves bill, it write up report
i. Elements of report: Bill’s exact language, procedural & substantive background, section-by-section analysis; dissenting views; descriptive summary

ii. Report is mandatory in both houses.

iii. Committee uses report to signal constituents, other members, president, judges [privileged in legislative history], administrative agencies.

· Report is circulated to members—often only document they read before voting

5. House—major legislation reaches floor either

· Certain budget and appropriations resolutions and laws are privileged and can be brought up immediately upon approval by Budget committee

· Of, chairman of committee with jurisdiction asks House Rules Committee for a rule that schedules floor consideration, structures debate, and limits amendments.

i. Rules committee is arm of majority party

1. rules are structures ex post after the party knows what sort of result it wants to reach on the bill

2. Structured to help your allies avoid difficult votes

ii. Refusal to grant a rule will kill a bill for that session

iii. Full House votes on the rules, usually along party lines.

iv. Rules:

1. Open Rule: permits unlimited amendments

2. Closed Rule: prohibits amendments

3. Modified Closed Rule: specifies length of debate, which amendments and in what order

v. These amount to further vetogates allowing opponents to kill bill or restructure it.

vi. But rules can also be way to keep bill moving, remove some of the vetogates and limit the extraneous stuff that piggyback on bills, especially privileged bills

vii. Senate rules once established are very hard to change b/c they remain in effect—senate is continuing body; proposal to change them can be filibustered, requiring 60 votes for cloture, even though it only takes a majority vote to change them.

1. is filibuster unconstitutional b/c required supermajority vote and can stop majority vote?

6. Senate—less rigid (no Rules Committee)

· Majority leader can only structure debate like in House if he receives unanimous consent agreement

i. When bill can be brought, what amendments can be proposed, how long debate will be

· Any senator can filibuster motion to proceed to consider a bill and the final vote

i. 60 votes needed for cloture—and cloture must be invoked twice and then only after an additional 30 hours of debate on each vote

ii. In budget reconciliation bills, debate limited to 10 hours, so no filibusters and germaness requirement for amendments

iii. Holds: threat to filibuster, delays debate until compromise is worked out

· Senators can offer any amendment—no germaneness rule except in reconciliation bill

i. Amendment is a way to circumvent committees who don’t want to move on a bill, b/c can be added as a rider to another bill

7. Deliberation

· Few votes altered by floor debate

· Mostly seen in strategic terms to signal, gain publicity, show off their expertise, pack legislative history.

· Debate can be manipulated by minorities in senate using filibuster

i. Need 60 votes for cloture

· Amendments:

1. Perfecting Amendment: correct minor problems

2. Saving Amendment: attract support

3. Riders: unrelated amendments.  Banned by House Rules

4. Hostile Amendments

5. Killer Amendments: attract majority support but subsequently kill key votes

6. Amendments in the Nature of a Substitute: seek to replace entire bill

7. Substitute Amendment: replaces part of or an entire amendment

8. Amendment Trees: pre-specified sequence of amendments

9. “Lost” Amendment: floor managers will support the amendment to get th e bill passed but then lose it in conference committee
8. One bill passes one house, has to go through vetogates in the other house.

· Vetogates:

i. Kill the bill in committee

ii. If bill gets through committee, stop it before full chamber consideration {e.g don’t give it a rule}

iii. If consideration occurs, kill it with filibuster in Senate, with amendments, or by voting it down

iv. If one chamber passes it, use veto opportunities in other chamber to prevent it from passing identical bill

v. Amend of defeat it at conference committee

vi. Persuade president to veto it and work to ensure veto won’t be overridden.

9. Consequence of vetogates: a minority can block virtually any bill, at least long enough to get concessions.

10. Relevance to statutory interpretation = understanding legislative history

· Statements at vetogates are most important b/c crucial to passage of bill

i. Committee reports given great weight b/c committees are gatekeepers

ii. But members can manipulate the legislative history to do through the courts what they couldn’t do in the legislative process.

11. Purpose of vetogates: make it hard to pass new laws.

· Liberal theory favors making it hard to pass laws b/c they want little government intervention.

i. Federalist 73: proceduralism good b/c it provides extra security against enactment of improper laws—of course it also prevents enactment of good laws, but injury done by preventing a few good laws is less than the advantage of preventing a lot of bad laws.

· Procedures/obstacles moderate proposals, give time for public passions to cool, prevent hasty legislation.

i. Once law is passed, it’s hard to get rid of, so have to be careful what gets passed.

· Problems: 

i. procedures preference the status quo, even when reforms are needed.

ii. Over-inclusive solution to problem of bad legislation—throws out good with the bad

1. what is cost of delaying or stopping beneficial legislation?

12. If the two final versions differ, bills have to go to conference committee
· Members suggested by chair and ranking minority member of each relevant committee

· Committee can only consider matters of disagreement between the two houses

· Conference committee writes report on final version

13. President has to sign or veto

· Only 7% of vetoes are overridden.

· Unorthodox Lawmaking—more common since 1980s

· Omnibus legislation: legislation that addresses numerous and not necessarily related subject, issues, and programs, and therefore is usually highly complex and long.

· Omnibus legislation provides more credible logrolling opportunities b/c all done within one bill.

· Major laws, often considered by multiple committees

· Procedures dramatically increase likelihood of passage.

· Allows legislators to get away with supporting bill b/c can claim to constituents that they had no choice but to take good with bad in such a large bill.

· May involve congressional party leaders taking power from committees

· Use of summits between congressional leaders and executive branch to work out compromise legislation on controversial topics

· Leaders may be more moderate than committee members but also have less expertise

· Summits occur in relative secrecy—lets actors make compromises, but problem for democracy and legislative history

· Strengthens party leaders at expense of committee chairs

· Legislation not being drafter by experienced committees with specialized staffs ; 

· drafting tends to be more partisan, and potentially worse

· Rules become especially important in unorthodox lawmaking b/c they structure deliberation

· Since process is different, how do judges interpret legislative history?

· Budget Process

· Budget is revenue bill so has to originate in House.

· B/c most politically accountable branch

Definitions

1. Discretionary Spending: funded by appropriations bills.  1/3 of total budget.  Includes defense, education, government operations, and law enforcement.

2. Authorization: Establish the programs in separate substantive legislation that enacts purposes, guidelines, and structures. Does not provide any funding. Authorizing committee: chief policymakers in regards to specific programs.

3. Appropriations: Funding authorized programs.  Appropriations committee: watchdogs, forcing justification of spending each year

4. Obligations: Incurred commitments to pay money by agencies

5. Outlay: When money is actually spent

6. Mandatory Spending: will be automatically allocated unless Congress directs otherwise.  Includes Social Security, Medicare, Medicaid, Veteran’s, & Food Stamps, servicing debt.

7. Tax Subsidy or Expenditure: “a revenue or loss attributable to provisions of federal law that allow a special exclusion or deduction from income, or that provide a special credit, preferential tax rate, or deferral of tax liability.”

8. Directed Scorekeeping: Technique of avoiding budget rules by resetting OMB’s budget scorecard to zero, effectively sweeping discrepancies under the rug.

9. Impoundment: president’s refusal to spend money Congress appropriated.

· History of budgeting since 1974 Budget Act is to take power away from President and give it back to congress, especially by centralizing budget process in Congress with committees and concurrent budget resolution, and by creating own experts in Congressional Budget Office.

Concurrent Budget Resolution: sets out macro budgetary goals for the next five years.

1. Sets spending limits for discretionary programs; determines the amount of revenue that should be raised in taxes each year; reveal congressional priorities by dividing revenues among various budget function; provides for debt limit.

2. Often contains reconciliation instructions: requires legislation reported by other committees to be in conformity with macro-budgetary objectives of the resolution—optional, doesn’t occur every year, but still potent.

3. Must be in place before appropriations bills can be considered.

4. Establishes instructions for appropriations committees on changes that ought to take place in tax code and discretionary spending and gives instructions on debt limit.

a. President doesn’t participate in creating resolution, but he has to sign budget eventually, so he can’t be totally ignored in the process.

Signaling function: between House & Senate, from front to back of process, and to interest groups & constituents

Structuring function: non-binding elements translated into legislation particulars later.  For example, reconciliation instructions to specific committees.

Budget Enforcement Act 1990

a. In place through 2002

b. Controls budgeting through a series of spending caps and offset requirements

i. Offsets make durability of existing programs uncertain b/c can always be subject to attack by another group looking for an offset.  So special interests have to work to protect their programs ( continuing costs, might not be worth it to them.

c. Deficit targets revised each year to reflect current economic and budget conditions

d. If spending exceeds the cap BEA requires the president to enforce the cap by implementing a sequester to reduce funding for nonexempt programs in the package by pro rata reductions.

e. Spending allocation in tax and direct spending packages enforced by PAYGO provision: an spending that increases the deficit must be offset by spending reductions or increase in revenues—revenue neutrality requirement.  Enforced through a sequester.

f. PAYGO repealed last year for one year.

i. Problem: Congress never abided by BEA rules.  They could only be enforced by internal chamber rules, which are not reviewable by outside body.  This presents due process of lawmaking problem since Congress has weak incentives to police itself.

1. Incentives: elections, press, public opinion, opposition party politics

· Enforcing budget rules:

· Points of order—can be raised when a member thinks that a proposal violates a budget rule.

· Pts of order often waived automatically in the special rule structuring the debate in House

· In senate, any member  can raise a point of order and force a vote on whether to sustain the objection and derail the bill or waive the objection and continue deliberation

· In some cases, Senate rules require 3/5s supermajority to waive a pt of order

· Gives senate bargaining chip in conference committee

· Byrd Rule: prevents riders on omnibus budget reconciliation bills—germaneness requirements.  Requires 60 votes to override the point of order raising Byrd problem.

· Problem: these rules are self-enforcing.  Court won’t touch them b/c held to be nonjusticiable political questions.

· Are supermajorities constitutional?

Theories of Representation

Government is representative.

Representatives are kept accountable by frequent elections.

· Liberal theories--AGENT

· Citizens are rational actors 

· Every citizen is autonomous, free to pursue own goals

· Role of government is to achieve cooperative goals and resolve differences among citizens

· Legitimacy of law rests on procedural pedigree

· One man, one vote

· Interest groups as organizations of voters expressing shared views to legislators

· Representative pursues interests of her constituents as their collective agent

· Legislating is a process whereby representatives representing different interests bargain and logroll until most of the relevant interests are satisfied

· Legislation is adopted when a sufficiently large coalition is put together.

· Republican theories--TRUSTEE

· People are less autonomous, their preferences are shaped by the process of enacting legislation and by other interactions and experiences

· Law both protects people but also creates opportunities

· The creation of opportunities gives citizens an incentive to participate in government

· If voters are involved in decisionmaking, they consider outcomes more legitimate and just

· Think about bottom-up legislative system, direct democracy on a local level to address local problems—like ranchers and environmentalists working together is more successful than adversarial procedure.

· Legitimacy of law rests on procedural justice and substantive guarantees

· Representative’s constituency is the public good

· Rep’s role is to deliberate as a trustee for the people

· Critical theories—CONSCIENCE/MIRROR

· Representation is a social construct, contingent upon history and public belief in it.

· Citizens are not autonomous but subordinate, undermining republicanism.

· Focus on representation of groups rather than of individuals

· A good system of representation must include a politics of presence, including minorities in sufficient numbers to influence legislative outcomes.

· Legislatures are only legitimate if heterogeneous

· Synthesis: representing means acting in the interest of the represented in a manner responsive to them.

Election Issues

How legislators are elected crucial to understanding legislative process and to statutory interpretation b/c desire to be reelected influences how legislators act, and the structure of campaign finance may determine their priorities.

Judges may interpret statutes to negate rent-seeking behavior or to limit influence of special interests

· Liberal: aspire to enable voters to articulate their electoral choices meaningfully.  Justify regulation that prevents voter confusion or minimizes secret corruption.

· Republican: focus on the way the state structures electoral choice and object when the structures favor incumbents and established interests.  Seek greater equality in meaningful access to electoral politics.

· Critical: formal and functional equality preserve race-based political marginalization. Support radical state regulation of local electoral processes corrupted by longstanding racist practices.

· Qualification and election of representatives

· Issues: maintenance of two-party system through ballot access; control of voting access; gerrymandering.

· Power of entrenched interests (special interest, incumbents) to structure politics to maintain their hold on power, perhaps at the expense of public interest and voters’ will.

· Eligibility: 

· US House: 25 years old, US citizen for 7 years, inhabitant of state from which elected 
(Art I §2)

· Senate: 30 years old, US citizen for 9 years, inhabitant of state from which elected 
(Art. 2 §3)

· Principle: people should be able to choose whom they want to represent them.

· Powell v McCormack (US 1969): issue: could Congress refuse to seat a representative who met the constitutional qualifications?  Congress voted 307-116 not just to censure Powell but to exclude him by not seating him.  Problem: it takes 2/3s majority to expel.  Held: this was not a nonjusticiable political issue b/c Constitution provided clear legal standards to resolve the question.  Qualifications Clause could not be changed or supplemented by Congress.  House not empowered to exclude Powell from his seat as he was duly elected, even though it did have the power to expel by 2/3s majority once Powell was seated.
· Qualifications imposed by states

· Ballot access

· Article I, §4: Leaves to states time, place, and manner of holding elections of senators and representatives.

· Most ballot regulations are state law

· Lawmakers passing regulations either Democrats or Republicans—have vested interest in maintaining two –party system.

· View party label as important cue for voters on ballots.

· Getting on the ballot is crucial for political parties—it’s what separates them from other interest groups.  But, major parties want to keep minor parties off the ballot, so impose restrictions.

· Balancing Test to determine whether ballot access provision is constitutional:

a. Weigh the State Interest.  Tricky because unclear whether entrenched party interests are co-equal with state interests or not.

i. Eliminate Voter Confusion

ii. Maintain Two-Party System

iii. Reduce disorder in elections

iv. Reduce fraud

b. Weigh Burden on 1st or 14th Amendment.  Shutting out minority parties from ballot might be seen to be very high burden or no burden at all.  Majority in Timmons, for example, found very little burden on New Party.

· Timmons v Twin Cities Area New Party (US 1997): could MN ban fusion candidacies?  Fusion candidacies believed to cause voter confusion.  Court didn’t look at empirical evidence, and deferred to state legislature.  Also concerned about protecting integrity of ballot b/c major party candidates could align themselves with minor parties and use that on ballot to advertise their positions.  Burden on minor-party voters is minor b/c they can still nominate and vote for their own candidates. Dissent: see the issue in terms of 1st Amendment, and claim high cost to upholding law, both in terms of associational rights and in terms of political effect. Maintaining two party system is not sufficient state interest to override other concerns.
· Verdict on Timmons: High burden on speech, but unclear whether the statute under question really requires a finding by Court that is unconstitutional.  Do we really need the court to intervene?
· Supreme Court test re: constitutionality of ballot access laws (1st & 14th Amendments)

· Regulations that impose severe burdens on rights (e.g. make it impossible for independent candidates to get on ballot) must be narrowly tailored and serve a compelling state interest.

· Laws requiring new parties to obtain a lot of signatures long before the election = unconstitutional b/c virtually preclude parties for qualifying for ballot access.

· But usually court uses less exacting scrutiny and are willing to uphold restrictions in order to have fair, honest, ordered elections.

· Courts defer to legislatures on issues they see as inherently political

· Court willing to support state’s interest in maintaining stable two party system.

· Court has relatively limited view of the right being burdened:

· Burdick v Takushi (US 1992) constitutionality of Hawaii’s ban on write-in voting in primary and general elections.  Found to be a minimal First Amendment burden b/c function of electoral process is to winnow out and reject all but chosen candidates.  Rejected argument that voting has an expressive component, permitting voter to express dissatisfaction by voting for fringe candidate.

The “Right to Vote”

a. Traditional Analysis of Court: Voting has functional nature only, is not speech protected by 1st Amendment.  Thus, votes need only be protected or regulated so as to ensure the orderly and proper election of office holders.

b. Competing Expressive View of Voting: A more realistic view of voting, in view of voter’s limited individual impact on elections.
· How to distinguish Access (constitutional) from Qualification (unconstitutional){e.g. term limits} issue:

Look to legislative intent and effect of provision.  If both are to disqualify challengers or restrict qualifications, then the provision is a qualification and will be struck down under the framework of Powell.
· Criticism of court:

· Role of minor parties: to influence political agenda, bringing controversial issues to the fore, popularizing new ideas, expressing discontent—but not electing representatives.

· Does this make the elimination of fusion candidacies a substantial burden?

· Courts thinking of election process in isolation from rest of political system which is designed to support entrenched interests—like two major parties.

· Argues that courts should be less deferential of ballot access provisions b/c they are enacted by incumbents and members of the established parties.

· Prevents voters from expressing discontent with major parties.

· Voting cues, informed voter, internet

· Most voters use cues when voting, especially incumbency and party affiliation

· Question: assuming most voters are “civic slackers” with limited information about the political process and limited motivation to obtain it, what is most efficient information that can be provided that will help them make better informed decisions?
· Campaign disclosure rules—made available in such a way that media and political entrepreneurs can publicize it.

· Voters can decide if their interests align with those of donor groups

· What about large groups that give money to both sides?

· Candidates work to acquire political brand names to give voters sense of where candidate stands on issues

· This favors incumbents.

· Courts have not favored ballot information—willing to limit speech relevant to elections—no fusion candidacies, no term limit notations, restrict access of minor parties with clear agendas (e.g. No New Taxes Party),

· Yet courts allow party affiliation—which provides important cue.

· Courts allow creation of no politicking zones around polling places under Time, manner, place clause

· Held to serve compelling state interest of combating voter intimidation and election fraud.

· But court has no empirical evidence of this result—restricting speech outside polls might help incumbents and eliminate important way voters could get information at a time when they want it.

· But Court protects anonymous political speech under First Amendment

· McIntyre v Ohio Elections Committee (US 1995): Woman circulated anonymous leaflets opposing school levy.  Court struck down state law requiring leaflets and publications regarding candidate or ballot issue to have the name of the person responsible for the publication.
· Internet and democratic process

· Mobilization theories: internet will revolutionize political process

· Reinforcement theories: internet won’t revolution process, it will just reinforce current patterns, making the currently powerful even more powerful

· People still get their news from traditional media—like NYT site.

· There are still costs involved in setting up and maintaining websites.

· Internet used most effectively to alert and gather volunteers and to alert media widely and quickly.

· Internet voting—Arizona primary 2000: higher voter turnout, no huge technical problems, but were minorities systematically disadvantaged b/c they have less access to computers?

· Internet reduces information costs for special interests, including grassroots organizations.

· Internet creates problems for campaign finance—what are contributions?  If individual sets up site, if company provides hyperlink on their corporate site, if bulk emails are sent by individuals or special interests—how are these valued, how is the money counted?

· Currently FEC exempts much of internet campaigning from regulation

· Nader trading phenomenon—internet lets strangers get in contact, and their contacts and deals are very hard to regulate.

· Two Party system: Partisan Lockup—majority parties use their power to pass laws making it impossible for 3rd parties to gain power.
· Courts have trouble dealing with political parties b/c they are at once public and private.

· Cf. Colorado Republican
· Parties are decentralized & fragmented: 

· U.S. Parties are really 51 separate organizations or more.  No clear monolithic entity leads each party, and each party is composed of a variety of competing interests, including:

a. Party in Power – Office holders

b. Party Organization – Activists, fund-raisers, etc.

c. Party in the Electorate – the Voters or potential Voters

· Minor/ new parties get less protection, have harder time getting on ballot, don’t get public money, have harder time raising money, don’t get onto debates.

· Court has upheld restricting debates to major candidates on grounds that minor candidates couldn’t win ( self perpetuating.

· Analysis of State Interest in Maintaining Two-Party System: Is this really a legitimate interest

· Pros:

· Historically, major parties have had a strong integrating role.

· Third parties really can be seen as failed attempts to manage challenges within a party.  

· Does Court wish to step in and get bogged down by this classically political activity?  

· Two-Party System Virtues: avoids political instability, leads to social integration.  

· Third parties threaten these important roles.

· Why give them institutional support when they are going to lose anyway?

· But do the two parties have to be the ones we have now?

· Cons

· Monopoly of Political Interests really allowed under 1st Amend.?

· Need a mix of voices: third parties play expressive roles

· There are already many strong forces arrayed at challengers.  The parties don’t need the courts stepping in to find a state interest in maintaining status quo.

· Term limits

· Reasons for it: incumbents have advantage in elections (name recognition, goodwill from handling constituent problems, access to media), incumbents become timid and don’t innovate; incumbents become self-interested and undermine public good.  Get more Cincinatus types involved, increase civic participation.

· Cons: voters lose advantages of having senior representatives; deprives legislatures of their most experienced members-making legislative process less efficient; lessens collegiality needed to get laws passed; might present special interests with post-service jobs to offer as goodies; doesn’t get career politicians out, just moves them around.

· U.S. Term Limits v. Thornton (US 1995): By large popular vote, Arkansas passed an amendment to the Arkansas Constitution that prohibited the name of an otherwise eligible candidate for Congress from appearing on the general election ballot if she has already served three terms.   An excluded candidate sued, and the Arkansas Supreme Court ruled in his favor. The Majority: upheld the Arkansas Supreme Court’s ruling that the amendment violated the Federal Constitution and was contrary to the “fundamental principle of our representative democracy.”  Using Powell as precedent, Court found that historical and democratic reasons supported the striking of term limits.  Primary reasoning seems to be lower court’s finding of “intent” to restrict Congressional membership instead of to restrict ballot access.  Without this finding, term limits might be constitutional under the Time, Place and Manner clause of the Constitution. The Minority: Finds that Tenth Amendment’s reserved powers language explicitly allows states to impose term limits; compares term limits to other reasonable restrictions on ballot access imposed by states; and finds reprehensible the striking of an constitutional amendment with high popular support that seems to accord nicely with historical practices, such as State legislature’s close regulation of candidates to the U.S. Senate before the passage of Article 17. Distinguish between qualifications imposed by Congress and those imposed by the states.  Charged majority with betraying liberal theory of government by ignoring popular vote on term limits.  Republican theory charge: incumbents gave themselves advantages in electioneering.  Term limits might be needed to level the playing field.
· Response to U.S. Term Limits:

· Term Limit Ballot Notations: Efforts to mark ballots according to candidates’ historical support for term limits were adopted in nine states.  In Cook v Gralike (2001), the Supreme Court struck down mandatory notations as unconstitutional by using U.S. Term Limits to conclude that states’ power had to be delegated to them expressly by the Constitution.

· Term limits notation is not neutral, says court, but neither are party affiliation notations.  Would Court get rid of all notations?

· Final step has been to propose voluntary term limit pledges, so that ballots would receive “Broke Term Limits Pledge” or other indicators according to agreed formula.

· Why support term limits?

· It would have given people less power in a seniority-run Congress
· Explains why people continued to vote for incumbents even while favoring term limits
· Levels playing field: incumbents have strong advantages—term limits as solution to market failure
· E.g. political brand name which incumbent has been able to develop
· Let people get rid of other constituencies’ politicians
· Theory of Political Ambition (A. Schlessinger): Politicians are of one of three distinct types.

· Type I: Discrete Ambition: rare.  Cincinatus.  Office holder goes in to accomplish narrow purpose, and then leaves public life voluntarily.

· Type II: Static Ambition: Career office holders.

· Type III: Progressive Ambition: Career politicians that rotate from one office to another.

· Predictions: If Type II banished, will get increase in other types, but especially in Type III.  Also, more successful Type I’s will become Type III’s.

· Term Limits at state level may lead to:

· Revolving Door: 

· could generate more conflicts of interest as ex-office holders become lobbyists, etc.

· More experienced politicians running in local races ( more competitive races

· Greater race and gender diversity in office in question.

· Declining collegiality and experience & end of seniority.

· Will less experience mean less legislation?

· Fewer “greased” bills; client politics transforms to majoritarian politics.

· Unknown compensating elements of the system.  For example, could have rise in “political consultants” who offset the effects arising from lack of experience, such as declining collegiality.

· Could empower interest groups, parties, civil servants, lobby firms, congressional aides, and other long-term players in political process.

· Much more active policy agendas with new members, as the goal of attaining influence and power could be attenuated and more politicians will run for office on policy outcome ambitions alone.

· Convergence of Floor Rules, other procedures of different Legislative Bodies as same members rotate across diverse bodies.

· More projects that benefit general constituency or even future constituencies.

· Campaign finance reform

· Cornerstone: campaign spending is the equivalent of political speech.

· To regulate it, government has to show compelling state interest and regulations have to be narrowly tailored.

· For republican theorists money = corrupting, promoting interests of wealthy special interests to detriment of public-regarding deliberation and interests of poorer, minority constituents

· For liberals money is simply a signal of the intensity of voter preference, used to fund political speech.  Skeptical that regulation will solve problems identified by republicans.  Can’t get rid of money—if you forbid it in one place, it will turn up in another.

· It’s only corruption when you can really show quid pro quo.

· Federal Campaign Finance Act (1974)—post-Watergate.

· Set limits of campaign contributions and expenditures in federal elections

· Contribution limits = $1000 per election to any single candidate; individuals can’t contribute more than $25,000 per year.

· Expenditure limits = restricted individual’s and group’s expenditures for a clearly identified candidate per year to $1000.  Limited funds candidate could spend from own money and overall expenditures by candidates depending on office sought.

· Registered PACs can contribute up to $5000 to any candidate for federal office

· Established Federal Election Commission

· Buckley v Valeo (US1976): held that money is a form of expression and therefore required the government to show a narrowly tailored and compelling state interest to justify the restrictions.  Upheld contribution limits b/c of compelling state interest in reducing actual or appearance of quid pro quo corruption.  Struck down expenditure limits as restricting political speech too much by restricting expression of ideas by individuals.  State interest is less compelling with expenditures made independent of a candidate b/c they do not implicate quid pro quo issues—First Amendment analysis prevails. Upheld requirement that PACs report contributions and expenditures to FEC and that individuals and non-PACs making contributions greater than $100 other than contribution to a political committee or candidate file reports as well.  Ct held that possibility of implicating First Amend rights—chilling effect—by compelled disclosure outweighed by governmental interests in political openness—can see quid pro quo--and effective enforcement of rules.
· NAACP v Alabama (US 1958): disclosure unconstitutional if it exposed those persons to physical or economic retaliation. 
· Verdict: Buckley awkward framework because of distinction between donations and caps.
· Creates many possibilities for finding loopholes.
· by restricting supply but not demand, creates an unworkable framework that distorts political market.
· Problems with Buckley/FECA structure—now legislator has to spend all his time raising money.  Before if he took most of his $ from a few sources, he was beholden to them on certain issues, but free on others.  Now he is beholden to multiple interests on many issues.  Is it realistic to distinguish between contributions and expenditures?  Don’t both make candidate beholden to source of money?  Doesn’t address equality issue—why should rich people have larger voice in politics?  Created complex bureaucratic rules.  Limits on individual contributions enhanced clout of PACs—which have greatly increased in number and are mostly associated with businesses, giving them outsized influence.  Contribution limits disproportionately hurt minor parties.  Money doesn’t necessarily buy the election, but it does buy exposure challengers need.  Do contributions corrupt, or do contributors back candidates with whom they already agree?  Are individual wealthy donors more tolerant of candidate independence than are PACs?  Does it fetter political debate? Why aren’t bribery laws sufficient to deal with the corruption issues?

· Equality issue: implicates First Amendment and Equal Protection b/c not fair for government to favor some over others.  But should rich be able to speak louder?  Are equality concerns less important with internet making information cheap?
· Ackerman leveling up idea: give everyone an equal amount of campaign dollars( along the line of one man one vote.
· Nixon v Shrink Missouri Government PAC (US 2000): Missouri campaign finance laws imposing contribution limits ranging from $250 to $1,000 depending on the office at stake.  Shrink Missouri gave max to a candidate and then sued because claimed law unconstitutionally restricted speech.  Held: Under Buckley standard, a contribution limit can survive even if it significantly interferes with associational rights if the government can show that regulation closely tailored to meet an important state interest, e.g prevention of corruption or appearance of corruption.  Another valid concern is that politicians would be beholden to wishes of large contributors.  Court not concerned with empirical evidence of corruption, just with its possibility. Buckley governs this case.  Stevens concurrence: money is property not speech—can regulate campaign contributions without implicating First Amendment issues.  Breyer Concurrence: raises equality issues—limits level the playing field.  Dissents: I) all the Buckley framework has done is increase importance of soft (unregulated) money.  II) this is First Amendment issue, regulation is not proper.
· Standard of review: in contribution context is not the highest level of scrutiny but an intermediate level of exacting scrutiny

· Issue advocacy: political speech left unregulated by  federal campaign laws that do not expressly advocate the election or defeat of a clearly identified federal candidate.

· Exploded after regulation of contributions.

· Tend to be more negative in tone than other political advertising.

· Magic words test: ‘vote for,’ ‘elect,’ ‘support,’ ‘cast your ballot for,’ ‘Smith for Congress,’ ‘vote against,’ ‘defeat,’ ‘reject.’ –Buckley.

· FEC v. Massachussetts Citizens for Life (US 1986): the listed words are not the only ones that make an ad a candidate ad.

· Austin v Michigan Chamber of Commerce (US 1990): The Michigan Chamber of Commerce used its general treasury funds to place an ad in paper supporting a particular candidate.  Under the Michigan Campaign Finance Act, a corporation was prohibited from making contributions or independent expenditures in connection with state elections, although they could use segregated funds to raise and spend money for this purpose.  Ct upheld more limiting state regulation of corporate expenditures on the grounds that 1) corporations benefited from state laws, 2) money used by corporation does not necessarily reflect political views of the shareholders who provide the money.3) the limitation attacked the corrosive and distorting effects of immense aggregations of wealth. Egalitarian argument strictly limited to corporations, which doesn’t necessarily reflect views of shareholders and is amassed with help of state corporate laws.  Scalia Dissent: court can’t condition receipt of state benefits on waiver of First Amendment rights.  Wealth doesn’t justify the regulation on speech.  Statute doesn’t meet Buckley standard b/c not narrowly tailored only to affect wealthy corporations.
· Austin raises narrow equality concerns applied to corporations, but this was disallowed by Buckley

· Ruling is underinclusive in that some individuals are also very wealthy; and overinclusive in that some corporations are not wealthy

· PACs do offer corporations a way to fund candidates, but not all corporations can afford the administrative costs associated with PACs.

· Political parties and campaign finance—how should parties be treated

· Colorado Republican I: (US 1996): struck down FEC’s regulation of party expenditures that are not coordinated with a specific candidate.  Rejected argument that party expenditures are presumptively always coordinated and therefore subject to statutory limitations.  Breyer-Souter-O‘Cconnor: expenditure made independent of candidate can’t be limited b/c that would implicate 1st Amendment.  Kennedy, Rehnquist, Scalia concurrence: party spending is indistinguishable from spending by candidate and by Buckley can’t be limited.  Thomas, Rehnquist, Scalia concurrence: Under the Buckley framework, the corruption rationale is particularly unpersuasive because a party’s “corruption” of its candidate is simply not a reasonable danger.  Stevens-Ginsburg dissent: party can exercise undue influence over candidate, this is a loophole for individuals to get around contribution limits, important government interest in leveling the playing field by constraining the amount spent on federal elections.
· Colorado Republican II (2001): are all limits on expenditures by a political party in connection with congressional campaigns unconstitutional even if the spending is coordinated with the candidate? Majority: coordinated spending is like a contribution in its potential for quid pro quo corruption, it would enable donors to circumvent contribution limits creating beholden lawmakers, and is as effective as direct contributions b/c candidates have a say how it is spent.  Dissent Thomas, Scalia, Kennedy, Rehnquist: coordinated spending is not equivalent to contributions and anyway political parties are different from individuals and PACs b/c they are largely defined by what the candidates say and do, so restriction on parties’ abilities to work with candidates is too burdensome.  Finally, no evidence that limit on spending would serve state interest of preventing corruption.
· Actual quid pro quo arrangements and their appearance are the most widely accepted compelling state interests for the regulation of campaign speech and the expenditure of money in the political arena.

· But evidence to suggest that contributions have minimal impact on legislator voting which correlates rather with party affiliation and constituent preferences.

· Equalization argument (republican): expenditure limits equalize relative ability of individuals and groups to influence the outcome of elections.  If people perceive their voice being drowned out by big donors, they will cease to consider government legitimate.  Denied in Buckley b/c it treats some differently than others by enhancing some voices and dampening others.

McCain-Feingold provisions

· Soft money:

· Prohibits national political parties from accepting or spending soft money

· State and local parties can accept up to $10,000 per year per individual for get out the vote and voter registration efforts in federal elections

· Candidates and their agents can’t solicit soft money

· Hard money

· Increased total individual contributions each two-year election cycle to all federal candidates, political parties, and PACs to a total of $95,000

· Raises amount individuals may contribute directly to candidates to $2000 indexed to inflation.

· Millionaire provision—if candidate runs against a self-proclaimed millionaire, limits can be raised.

· Issue advocacy

· Prohibits corporations from paying for broadcast ads if the ads refer to specific candidates and run within 60 days of a general election or 30 days of a primary.  

· Loophole: unincorporated groups and individuals can still pay for these ads.

· Such ads could be paid for only with regulated hard money through PACs.

Bill includes expedited review provision & severability provision.

Problems that will be encountered by Supreme Court in assessing McCain-Feingold

· Buckley created soft money and issue advocacy loopholes.

· McCain-Feingold tries to close those loopholes

· Court faced with stare decisis problem.

· Court either extends Buckley to cover loopholes it created

· Uphold Buckley with loopholes, chopping up McCain-Feingold

· Overturn Buckley

· Invalidate McCain-Feingold

· Tension: reducing corruption & promoting unfettered political speech

· Thomas will vote to invalidate any campaign finance restriction

· Ginsburg doesn’t see contributions as speech.

Structure of deliberation

Procedures are not neutral: they give legislation legitimacy and affect the content of laws.

· Liberals: structure can facilitate bargaining among legislative players to devise moderate policies acceptable to many interests 

· Republicans: structures encourage good lawmaking—especially structures that limit bargaining and logrolling.

· Critical: procedures give appearance of fairness but often this hides unfairness.

· Single Subject Rules—limit substantive bills to one subject

· Prevalent in state constitutions

· Objectives:

· Minimize logrolling

· Logrolling less likely to be successful across bills

· Additional provisions get added as amendments without going through full legislative process—question of legitimacy.

· Issue for interpretation: consider when the provision was added to the bill.

· Drawback: hard to pass unpopular but sound legislation; prevents rolling up several good measures lacking support by themselves into overall bill that would pass.

· Omnibus bills may force legislators to sign on even if they don’t like it just so they can preserve one issue

· How broad can titles get before they are too broad to fit under single subject?

· Will single subject requirements improve deliberation and increase chances that lawmakers know what they are voting for?

· Or make it harder to get bills passed b/c of limited room for logrolling compromises?

· State single subject rules are constitutional requirements, so courts have to enforce them
· But judges tend to defer to the legislature on both content and accuracy of the title.
· Dept. of Education v Lewis (FL 1982) – Court held as unconstitutional a bill that cut funding to schools that knowingly give assistance to groups that advocate sexual relations between non-married persons.  This illegally combined curriculum reform with budgetary matters, said the Court, under the general appropriations bill for 1981.
· Illinois Court in Johnson v Edgar (IL 1997) – “Act in Relation to Public Safety” held to be too broad, grouping criminal reform with neighborhood provisions, fees for motor fuels, and wiretapping statutory reform.  Court also was concerned about items added in committee with no chance for public debate (classic rider problem.)
· If IL courts keep striking bills down on single subject violations, why does legislature continue to pass such bills?  Legislature sees issues as related—optimistic.  They hope cts will only get bills years down the road by which time their purpose has been served.  The cts are not being clear about what their relatedness criteria are.
· Courts also apply single subject rules to products of direct democracy.

· Purposes: avoid logrolling between interest groups, don’t coerce voters into voting for something they don’t want in order to get something they do want; avoid voter confusion.
· Courts may apply single subject rules more rigorously to direct democracy than to legislatures b/c of hostility to direct democracy.
· Courts have role to play in ensuring the procedures are followed.
· Federal requirements: no single subject rule but chamber rules designed to limit riders

· House: germaneness requirement for amendments

· Senate: Byrd Rule

· Line Item Veto

· State constitutional provision, mostly applied to appropriations bills.  Gives governor various powers to veto items.  Most states require 2/3s vote to override item veto.

· Purpose was to enforce balanced budget provisions, but it is not clear that it works for this.

· What is does is make governor more important player in legislating.

· Few vetos end up occurring b/c negotiations are done ex ante to prevent them.

· Length vs. Substantive bargains: riders, or length bargains, now must be approved by executive and therefore are tougher to negotiate ex-ante.  Substantive bargains, about non-appropriation items, are shielded.  However, governor may use his influence over length bargains to forge his own substantive revisions.

· Resulting legislative behavior is to manipulate bills so as to minimize number of sensitive items.

· Rush v Ray (IA 1985) tests: (except the last one)—How to define an item.

· Scar-tissue test: an item is “something that may be taken out of a bill without affecting its other purposes and provisions.  It is something that can be lifted bodily from it rather than cut out.  No damage can be done to the surrounding legislative tissue, nor should any scar tissue result therefrom.”

· Problem: Won’t there always be some damage done?

· Negative vs. affirmative power test: item veto is power to disapprove—it is only negative, governor can only delete or destroy items, can’t create, alter, enlarge, increase.  Veto can’t distort legislative intent.

· Problem: a veto will inevitably change the legislative intent.

· Shrinking vs. Expanding Expenditure test: striking through an item should have the effect of shrinking expenditure, not merely shifting it around.

· Federal “Line Item Veto Act”
· Nixon -- Extended Impoundment Powers far beyond normal use

· Policy Impoundments -- refused to spend money where he disagreed with Democratic spending objectives, including national parks, entitlements, etc.

· Impounded much higher amounts of money.

· Would impound even after the legislature over-rode a veto on the subject

· Lost virtually all cases.  But delay of bringing the case to court gave Nixon the time he needed to defeat Congress’ intentions.

· Train v City of New York (1975): Impoundment Case, Court decided against broad constitutional ruling, instead confined decision to narrow statutory interpretation and struck down Nixon’s impoundments.

· 1974 Budget Act: president can withhold money (rescission) but only with approval of both Houses of Congress.

· 1996 Line Item Veto Act

· President had to sign bill, then he could cancel a limited set of items.

· He could only cancel spending items in their entirety

· He could eliminate tax provisions providing benefits to 100 or fewer persons

· Congress supplied him with a list of veto-eligible provisions

· He could cancel an item of new direct spending

· Further restrictions:

· Bill lapsed in 2004

· Right to cancel was limited to reducing the federal budget deficit

· Vetos couldn’t impair essential government functions

· Vetos couldn’t harm national interest

· President had to inform Congress of vetos within 5 days and had to provide an explanation.

· Congress can override veto by 2/3s majority

· Essentially the Act gave President enhanced rescission authority—changed default rule from 1974 Act, so that if Congress didn’t want veto it had to act.

· But the Court didn’t see it this way.

· Clinton v City of New York (US 1998): Clinton used item veto and those affected objected.  Majority: item veto implicated presentment clause by making President into lawmaker.  Constitutionally the president can only accept or reject the whole bill.  This is a separation of powers problem—we don’t want President acting independently of Congress.  Concurrence: Not a presentment issue b/c changes only made after the bill is passed and signed.  Not a separation of powers issue either, but a delegation issue b/c Congress gave the President the power.  Problem is that the power to impound is different from the power to cancel—delegation is too great.  Dissent: it’s not enough for something to be almost unconstitutional.  The delegation here is reasonable and limited b/c Congress retains sufficient control. Not only is it clearly within bounds, but even if it were questionable, the Court should be hesitant to use its power to interfere with Congress’ intent, especially if there is accord between the legislative and executive branches.

· (Delegation is not a robust doctrine—usually Court doesn’t worry about it)

· Main issue in Clinton: did Court overstep its bounds?  Provisions of bill seem to ensure that Congress retained enough control and didn’t delegate too much power.  If Congress can protect itself, should Court keep its hands off?  Isn’t Congress in a better position to figure out how to protect itself than the Court is?  And isn’t Congress likely to be wary of giving away too much power?

· Other item veto option: separate enrolment—divide omnibus bill into separate bills that President could veto; problem is that it gives Congress a lot of discretion on how to divide the bills.

· Legislative Immunities

· Speech and Debate Clause—Article I §6 cl. 1—members can’t be questioned for any speech or debate occurring in legislative context any place except in their house.

· Ensure legislators can work effectively but sometimes at cost of letting them get away with corruption and irresponsible statements.

· Reduces influence of executive b/c can’t harass Congressmen.

· Representatives don’t have burden of defending themselves in court—reducing possibility that judiciary can interfere with lawmaking.

· Protection of members of minority against majorities that wish to pass laws to reinforce their dominant position by encroaching on opposition

· Interpreted functionally: applies to things generally done in a session of the Congress by one of its members in relation to the business before it, including committee reports, resolutions, and the act of voting.

· Official legislative acts covered, including all preparation ex-ante and all discussion of ex-post.

· Aides protected as alter ego of legislator when acting as aide b/c legislator delegates tasks to aides.

· Aide doesn’t have to be on member’s payroll—e.g. CBO staff when acting on behalf of member of Congress.

· Gravel v US (US 1972): Pentagon Papers scandal.  Senator Gravel (ALASKA) and his assistant Leonard Rodberg the target of an investigation by Justice Dept. into the leaking of classified documents (the Pentagon Papers.)  Gravel had PP entered into the record of the Senate, then struck a deal via Rodberg with M.I.T. Press for their commercial publication.  Question here was 1) Did S&D Clause reach to aides?  And 2) Did it reach far enough to cover commercial publication?  Majority’s Test: S&D Clause covers the official acts of a legislator and her quintessential activities as a legislator, as well as those with close legislative aides, insofar as they are “integral part of the deliberative and communicative processes by which Members participate in committee and House proceedings with respect to the consideration and passage or rejection of proposed legislation or with respect to other matters which the Constitution places within the jurisdiction of either House.”
· Problems with functional definition: when does Clause prohibit judicial inquiry into allegedly illegal behavior by legislator?

· Examples: Discriminatory firing of congressional employees?

· Legislator is immunized if the employee’s duties had been directly related to due functioning of the legislative process.

· Testimony of Congressman to ethics committee not immunized b/c not related to lawmaking.

· Focus is on what was said, not where it was said.

· Ability of Congress itself to conduct an inquiry is the only way out of problem that Clause protects illegal acts

· Once legislator’s activity is immunized, legislator can’t be questioned about it or about the motives behind it anywhere except in the Congress.

· Even if the act was illegal, e.g. legislative action taken as a result of a bribe

· US v. Helstostki (US 1979): Helstoski, Rep. NJ, indicted for receiving money from non-citizens in return for introducing private bills in Congress that would suspend the application of U.S. immigration laws so that they could remain in the United States.  Lower Court rules that government could not introduce evidence of “the performance of a past legislative act on the part of the defendant.” Holding: relying on Clause’s language, that Members “shall not be questioned in any other place,” Court upholds lower court ruling.
· But, promise to perform future legislative act is not immunized.

· Legislative Acts: 

· Vote on an issue is protected, but subsequent conduct to implement the legislative decision can be examined in Court

· Kilbourn v Thompson (US 1880): House passes resolution to arrest (illegally) an individual, orders Sergeant of House to carry out order.  Court finds that members of House immune but allows prosecution of Sergeant.
· Clause doesn’t apply to legislator’s efforts to educate public about legislative matters

· Hutchinson v Proxmire (US 1979): Senator gives out Golden Fleece Awards. Recipient sued for defamation.  Proxmire’s speeches on floor were immunized but press releases and reprinting speeches in newsletter were not b/c found not to be essential to deliberative or legislative activities.
· Members contacting administrative agencies on behalf of constituents is not immunized, even though this is large part of legislative duties.

· Do judges view this as less important ---- or are they more concerned about possibility of coercion by legislators and want bureaucrats to be able to expose such behavior?

· Immunities might also be seen as incentives to do real legislative work, whereas legislators don’t need incentives to do casework.

· Summary of what is not covered:

1) Campaigning, Mailing to Constituents
2) Nonlegislative statements to Congressional subcommittees (note potential complication if committee is contemplating a resolution, for example, of reprimand.)

3) Casework with administrative agencies.

· Question of Waivers
· Although it has not come before the Court, it probably is NOT the case that either an individual member or the House can waive the rights of a Member unilaterally.  However, both acting in concert might conceivably do so.  Nevertheless, this is a question of Constitutional interpretation, not Congressional authority, and so ultimately it is a decision of the Court, not Congress.

· In case of Acts of Congress that allow DOJ to prosecute misconduct of House Members with authorization of the Ethics Committee, it appears that waiver still does not apply.

·  Ethics in Government Act: requires full disclosure of $$ earned.  Ethics committee delegates power to prosecute willful missteps by House Member.
· Speech and debate immunities not extended to state legislators, but there is in some situations a common law grant of immunity.

· State Constitutions have similar speech and debate clauses which are interpreted similarly to that of the US Constitution.

· How far does common law speech and debate immunity extend?  Does it prevent courts from enforcing constitutional remedial decrees?

· Spallone v United States (US 1990): Yonkers city council refuses to desegregate housing patterns.  Council refused, Judge issued a contempt order if no corrective action was taken.  None was, after the Council voted 4-3 against a resolution to act.  The judge imposed fines of $100 the first day, $200 the second, etc. against the city, and $500 per day for individual members of the city council. Rehnquist Majority: Struck down fines against individual members, but upheld those against city. Brennen, Marshall, Blackmun and Stevens dissent because of bad faith of council members.
( Critical theorists think that speech and debate clause insulates lawmakers from having to account for legislation that discriminates against minorities and underprivileged.

· Veil of ignorance techniques—ex ante procedural rules

· These sorts of rules are self-conscious part of constitutional design aimed at reducing self-interested behavior.
· Prospectivity—rules can only apply in the future and must apply in the future

· Generality—rules must apply generally. Equal Protection, can’t single out discrete groups for burdens and benefits without good reason

· Most state constitutions have these “anti-rent-seeking” provisions, designed to regulate the tendency of government to distribute benefits to special interests or private parties.

· Rifle shot provisions—tax writing committees in Congress can’t pass provisions designed to help only one or a very few taxpayers.

· Durability—law will remain for a long time; it should be hard to amend or for courts to overrule (stare decisis)

· Forces legislators to take more than just a temporary interest, and bans or restricts bills that take effect for a month, a term of time only.  (In this sense, the Fed. Tax Cut is bad legislation.)

· Delay—some laws don’t go into effect right away so lawmakers can’t benefit from them, e.g. salary increase for legislators; Emoluments Clause of Constitution-member of Congress who creates a job can’t fill it.

· Supermajority provisions-- to make certain laws especially difficult to pass or change—e.g. constitutional amendments.

Undue Influence

· Corruption of Representatives’ deliberations

· Republicans and critical theorists most concerned about role of $$$, especially corporate $$$, in politics b/c it can reinforce patterns of dominance and subordination that politics might ideally be able to displace.

· Problem: how do you get legislators who benefit from the special interest $$$ to regulate it away?

· Bribery: It is a bribe when—

· A public official obtains anything of value

· in return for an official act, and

· the public official and/or private person acted with corrupt intent.

· Last element distinguishes between bribery and unlawful gratuity offenses( payments to public officials for acts that would have occurred in any event.

· US v Sun-Diamond Growers (US 1999): gifts given by agricultural group to Secretary of Agriculture. Held: the payment must relate to some identifiable official act, not merely to the fact that the recipient occupies an important office, to be considered an unlawful gratuity.  ( statutory interpretation of §201(c)(1)(A)’s explicit provision that the gift be made ‘for or because of any official act’ required some identifiable quid pro quo.
· Purpose of bribery statutes:

· Protect the integrity of the official’s decisionmaking, so that decisions are made in the public interest and not the official’s private interest

· Avoid appearance of unfairness and abuse of office

· Assure equal access of all citizens to the services of officials

· By this, campaign finance would be bribery.

· Bribery is bad: representative’s judgment is being influenced by a factor extraneous to the representative function (as agent for constituent, trustee for public good, voice for minorities).

· Also, secrecy (in representative form of government, need transparency as check to ensure people’s interest being served), effect of appearance of impropriety on voters’ trust in government, personal benefit to representative.

· Problem:

· Hard to Define: chicken sexing problem—know it when you see it, but can’t describe it ex ante.  

· This creates problem of ex post justice, especially b/c there are criminal sanctions.

· In political context just being accused of bribery can harm a career.

· Prosecutors exercise enormous discretion, and prosecutors are often political actors themselves

· Definition depends on your point of views:

· Liberal view: limit bribery to those cases where the representative personally benefits, not to logrolling cases b/c that serves interests of constituents.

· Republican view: logrolling and campaign contributions are bribery. (Van de Carr.)

· Where do you cross the line:

· the Keating Five: intervened with regulators on behalf of constituents, this is traditional, when it is bribery?

· Personal benefit

· Appearance of favoritism b/c disproportionate energy spent on the case for people who are large contributors

· Kinds of interactions with bureaucrats—threats, just asking for info, trading

· Intensity of intervention, 

· method of intervention (call bureaucrat to Sen. office or go to agency), 

· Preference for Institutional Solutions

· Disclosure & Publicity

· Creation of Ombudsman.  (Does this undercut traditional purpose of political representation?)

· Independent Ethics Committees in House and Senate

· Extortion: includes demanding a bribe for an official act—Hobbes Act
1. Language: “Whoever in any way or degree obstruct, delays, or affects commerce... by robbery or extortion or attempts or conspires so to do...”

2.  Definition: “the obtaining of property from another, with his consent, induced by wrongful use of actual or threatened force, violence, or fear, or under color of official right.”

3. Unlike anti-bribery statutes, Hobbes Act could apply to state officials, and has been used by federal law enforcement to penetrate state rackets.

a. Mail Fraud and Extortion are two most commonly-used ways federal officials prosecute state corruption.

4. Hobbes Act covers officials who receive a stream of benefits from people under their jurisdiction, but the Supreme Court has interpreted Hobbs Act to require a quid pro quo—a politician can’t be convicted of Hobbes act extortion unless there is an explicit exchange of money for an official act.

· Conflict of Interest—any financial incentive the legislator might have that would affect his deliberation

· Two types of responses:

· Full disclosure of financial interests

· Prophylactic regulation to prevent potential or appearance of abuse

· Ethics Reform Act 1989

· Substantially prohibits gifts, bribes, honoraria, and other activities presenting potential conflicts of interest.

· Members of Congress must now seek approval from ethics offices of House and Senate when potential conflict of interest is at stake.  Senate Rule XXXV and House Rule XXV further limit gifts from one entity to $100 yearly and empower these offices to make reasonable exceptions.

· Outside earned income limited to no greater than 15% of level II executive pay schedule.  Members may not serve on boards, as attnys, or engage in professions with fiduciary duties.

· Post-employment lobbying: cannot do it within a year of leaving office.  Was five years under Clinton, but Clinton let this executive order lapse when he left office.

· Ban on honoraria.

· Legislators have found loopholes to get around the draconian restrictions.

· US v National Treasury Employees Union (US 1995): Ethics Reform Act applied to all federal employees, preventing even low level employees from accepting honoraria for activities unrelated to their employment.  Held: law was overinclusive and burdened employees’ expressive rights without corresponding state interest.  Limited to high level employees.  Rehnquist dissent: the general ban avoids administrative problems b/c low level employees could have something to offer.

· Lobbying

· Given protection under 1st Amendment Speech and Petition clauses:

· Can’t limit political speech

· Can’t limit citizens’ right to petition their representatives and express their views to them

· At base: republican government doesn’t work right if voters do not make their will known to representatives.

Where does lobbying fit in once speech and petition become professionalized?

· Direct lobbying—direct presentation of group’s views to legislator or aide

· Testimony at legislative hearing; contacting legislator; presenting research results; submitting draft legislation; making campaign contributions.

· Encouraging member to member lobbying—which is most effective

· Social lobbying—creating social ties as groundwork for future substantive lobbying

· Indirect lobbying:

· Interest groups get constituents to contact legislator.

· Grassroots lobbying—putting pressure on legislator by changing the views of the voters.

· Access to lawmakers lets lobbyists--

· Convince reps to hear their side

· Establish regular relationship for exchange of information

· Become part of policy process right at the beginning

· Gain influence

· Successful lobbying groups have large, cohesive, dispersed membership, are considered prestigious, have skilled leaders who seem to be supported by the membership and who can rally the members, have a lot of money, can form alliances and coalitions, can get information out effectively.

· Lobbyists’ positive role—production of information (lets government externalize costs and lets lawmakers and agencies focus on refinements):

· Status and prospects of pending legislation

· Electoral ramifications of representatives’ position on legislation

· Analysis of the economic, social consequences of the bills

· But is this information accurate?  At best lobbyists cannot lie outright.

· Problems with lobbying

· Inundates legislators with information

· Uses up huge amounts of resources that might be used more efficiently, especially when lobbying for things that don’t further public good

· Inequality—wealthy have better access, so their voices are heard more

· Grassroots lobbying is expensive to get going and maintain, so limited to groups with money or people power

· Lobbyist generated information is slanted or incomplete

· History = Federal Regulation of Lobbying Act of 1946, which was badly drafted and interpreted so narrowly in U.S. v Harriss (U.S. 1954) that no one was charged under it and it was routinely ignored.  Meanwhile, lobbying activities exploded and became more pernicious.  Response was:

· Federal Lobbying Disclosure Act of 1995—emphasis on disclosure and registration. [pg. 305]

Question: is disclosure all that can constitutionally be done to regulate lobbying activities?

Clear and cleverly-drafted language --plugs holes of FRLA.

· Lobbyist: any individual retained for compensation for services that include more than one lobbying contact

· Exempted: individual whose lobbying activities consist of less than 20% of the services rendered for a client in a 6 month period.

· Client: any person or entity that compensates someone to conduct lobbying activities on their behalf. Need not be a third party; can be a company with employees who act as lobbyists on behalf of the company, or it can be a coalition of organizations.

· Lobbying contact: defined broadly—any oral or written communication to a covered executive or legislative branch official that is made on behalf of a client with regard to government activities, including legislative and administrative matters or the nomination or confirmation of an executive branch official.

· Exceptions include: 

· Ministerial or de-minimis stuff without substance. 

· Activities already requiring disclosure, so no overlap or ambiguities.

· Involuntary contacts required by law, such as in case of a lawsuit.

· Hardships: whistle-blowers and exception for Churches.

· Duty of disclosure falls on lobbyists to reveal clients and interests.

· If lobbyist has performed more than one lobbying contact for a client she must disclose the fees relating to all lobbying activities

· Activities: include preparation and planning, research, and other background work that is intended to be used in lobbying contacts.

· Loopholes: 

· Strategic counseling” on how Congress likely to deal with a particular issue or how the client itself can lobby the federal government.

· Anonymous speech:  Under NAACP v Alabama (U.S. 1958) and Brown v Socialist Workers ’74 Campaign Committee (Ohio) (U.S. 1982), some speech’s anonymity protected when a real and palpable threat of physical intimidation exists that disclosure would probably trigger.

· Grassroots lobbying
Summary of sections:

a. Sec. 2 FINDINGS: sets out broad purpose of bill to increase public information, clear up past loopholes and drafting problems, and increase public integrity and accountability.

b. Sec. 3 Broadly-worded definitions with specific exceptions

c. Sec. 4 Registration
1) Of lobbying entity with Senate Sec. or House Clerk

2) Of lobbying firm hiring employees

3) Exemption for less than $5,000 income per client or less than $20,000 total expenditure.

4) Names of employees and sponsors, and general issue areas

a) Tries to cover coalitions that might share lobbyist in order to evade disclosure

d. Sec. 5 Reports
1) Semiannual

2) All specific issues under the registered general issues, on behalf of each identified client, and total expenditure received on these activities.

3) Expenditures rounded to nearest $20,000.

e. Sec. 7 Penalties
1) Knowingly fails to file report

2) Fine of up to $50,000.

f. Sec. 8 Rules of Construction
1) Don’t construe statute to implicate 1st Amendment rights

2) written in order to signal to Court that Grass Roots Lobbying and Activities like it are excluded

A court considering a challenge to the statute would apply strict scrutiny to the law b/c it burdens fundamental political rights such as the right to petition the federal government and the right of free speech.  It would ask whether definitions of what is regulated are narrowly tailored to meet the state interest involved.

Direct democracy

· Providing people with lawmaking authority

· Initiative—alternative, citizen-propelled lawmaking
· Direct— A statute enacted by voters
· Indirect— petition to propose a bill to a legislature for consideration.  Usually, if the bill is not considered, then mechanisms exist to convert the proposal into a ballot initiative.
· Referendum—refers certain bills to voters for approval after legislature has approved them
· Recall—allows voters to remove elected officials from office before the end of their terms
· Steps in initiative process

· Draft proposal—can be done by citizens, special interest groups, professional drafters
· Collect signatures—can be done by volunteers or paid petition circulators
· Decide what ballot to be on—can greatly influence chance of passage by picking the likely voter pool
· Campaign—requires money and people power.
· After passage interested groups still have to make sure that the act gets implemented, which it may not be if the legislature opposes it.
· Also, in many states, legislature can repeal the law right away or after one year
· Legislature may refuse to fund the law
· Example: MA Clean Elections Law

Factors negatively affecting enforcement and implementation of an initiative:

a. High technical or political costs: if complicated regulations or laws must be issued to enforce or implement an initiative, the likelihood of implementation drops.  E.g. school reform.

b. Low available sanctions: if no way to punish non-compliance.  E.g. high procedural barriers to obtaining standing to sue.

c. Difficulty observing compliance or monitoring implementation: if the implementation is complicated and non-transparent, then enforcement might fail.  E.g. term limits very easy to enforce.

d. Greater number of people needed for implementation: coordination and other costs increase.

· Philosophical problems with direct democracy lawmaking:

· Drafters of proposal have ultimate control—there is no deliberation and compromise process like there is with legislation.  No due process of lawmaking.

· Interest groups especially like this.

· Direct democracy is expensive—so same equality problem.  Risk that it becomes co-opted by special interests who do not have public good in mind and are merely making an end run around the legislature, or that it will be manipulated by candidates as campaign strategy.

· Groups with human capital will use initiatives b/c they don’t have the clout in the legislature

· Groups with money use legislature or act to block initiatives—have to be careful not to cause voter backlash (hide behind coalitions with innocuous names)

· Voter confusion—proposals are often long and detailed but voters don’t know that.  They end up voting for something they don’t want b/c of all the hidden details.

· Proposals severed from funding issues—easy enough for initiative promoters to want a program, but the legislature is then stuck with funding it, often at the expense of other things that voters also want.  But no one thinks through this ahead of time.  This is the problem with doing lawmaking piecemeal.

· Direct democracy fails to protect minorities—public emotions get stirred up and civil rights are trampled.  This was the Federalist 10 fear.

· St Paul Citizens for Human Rights v. City Council of the City of St Paul (MN 1979): initiative passed to repeal existing ordinance giving gays certain protections.  Court upheld the initiative (civil rights issues not argued.) Dissent would strike down on single subject requirement and b/c initiative should be subject to closer scrutiny b/c of lack of due process of lawmaking procedures.

· Direct v. representative democracy

· Representative government

· Needed when there are too many people to aggregate preferences or have adequate deliberation

· But, an internet democracy with instant and low cost communication might date this belief.

· Federalist 10: citizens are selfish and prone to emotional judgments, threatening democracy and leading to factionalism

· Factions try to use government for private interest

· If state becomes tool of factional interest, it loses it legitimacy

· (so we get direct democracy backlash?)

· Majorities would oppress minorities

· But maybe this serves to publicize the problem and educate citizens and will lead to a more lasting change in the long term b/c it changes public opinion rather than imposes value from on-high?  Cf. Roe v Wade which is still hot button issue with slow erosion of support for death penalty.
· Representatives act as check by weeding out short-sighted political interests b/c officials have to deliberate and compromise

· The end result may be better for the public than the public would do for itself

· All theories see something to like in Federalist 10.

· Criticism: agency problem—agents of the people may betray the people’s or the public’s interest by self-dealing, rent-seeking, or uninformed political choices

· Federalist 10 answer: in a large republic there is a large pool of good people, so more good people will be elected.

· (But, what if public service is not attractive, e.g. b/c of the constant need to raise money?)

· Contending interests will monitor each other

· Direct democracy

· Reflects will of people more reliably—perhaps

· Targeted way for citizens to get involved in lawmaking—their voices get heard, even if the voices that speak are not necessarily entirely representative.

· Citizens might not be fully informed about issues, but they are rarely fully informed about who they vote for either.  At least they get to make a direct choice about the law, and they might be informed enough to vote in their own interest.

· Elicits greater citizen participation

· Lack of public deliberation & no compromises or opportunity to amend( laws that don’t serve public interest (Republican theory)
· But how much do legislators actually deliberate and how much do they react to their polls?

· Imperils minorities (critical theory)

· Role of popular democracy within representative government

· Initiative—allows people to enact laws the legislators don’t enact

· Referendum—allows people to override laws enacted by legislature

· Direct democracy as a safeguard

· can motivate legislators to deal with matters of pressing popular interest

· can circumvent entrenched special interests opposed to reform

· can monitor self-dealing and rent-seeking within legislature

· But, direct democracy as source of problem—is it really direct democracy?

· Direct democracy might just become tool of special interest—unchecked by deliberative process and compromise among competing interests

· Direct democracy might make legislators less willing to compromise b/c they can do an end run around legislative process.

· This is effective as just a threat. {Reed Hastings approach}

· Legislators might use direct democracy to manipulate voter turnout and increase their chance of winning

· Voter participation is skewed by who is interested in the initiative

· This can be further skewed by manipulating when the initiative is on the ballot

· Might lead to short-sighted laws that are hard to get rid of (e.g. CA prop 13 cutting property taxes and crippling schools)

· Judicial approach to direct democracy legislation

· Constitution Art IV, §4 requires Congress to “guarantee to every state [a] Republican form of government.”

· This could be read to invalidate direct democracy.

· Supreme Court has held Guarantee Clause nonjusticiable- Underenforced constitutional norm
· Could mean that Court should give direct democracy laws more scrutiny 

· Court as filter to replace absence of public deliberation and compromise—reflects judicial skepticism of direct democracy.

· Evans v Romer (CO 1994): invalidated initiative prohibiting gays to get civil rights protections afforded minorities.  Rationale: initiative passed to override local ordinances giving protections, so initiative denied gays access to normal political process (majority votes in local councils) to effect their rights.  {reflects republican and critical concerns}  Dissent expressed liberal concerns that majorities rule and this was not a traditional 14th Amend issue b/c not race-based, and a republican view that people could act collectively to disapprove of gay lifestyle.

· US Supreme Court found initiative violated Equal Protection b/c it was a status-based law aimed at a specific class of citizens.

· Or could mean that Court should give them added weight b/c they are perceived as legitimate reflections of the people’s will.

· (e.g. Thomas dissent in US Term Limits.)

· One option: have courts scrutinize threats to minorities/civil rights particularly carefully.

· Representation-reinforcing role of courts:

· Courts step in when the political “market” is failing and therefore undeserving of trust.  (Anti-competitive behavior)  Market fails when:

· The ins are choking off the channels of political change to ensure that they will stay in and the outs will stay out

· Representatives beholden to an effective majority are systematically disadvantaging some minority out of simple hostility or a prejudiced refusal to recognize commonalities of interest, and thereby denying that minority the protection afforded other groups by a representative system.

· Another option: have courts scrutinize results of legislation and direct democracy differently using canons of construction that grow organically out of the two different lawmaking situations.

Buckley v American Constitutional Law Foundation (US 1999): Colorado initially banned paid petition gathering for initiative qualification.  The Court struck this down as unconstitutional on First Amendment grounds.  Then in 1998 Colorado passed a law placing less onerous burdens on the initiative process, including: 1) requiring that initiative-petition circulators be registered voters; 2) requiring them to wear an ID badge bearing their name; 3) requiring initiative proponents to report the names and addresses of all paid circulators and the amount paid to each circulator.  

The Majority struck down each of these, on different grounds.  

1) because like hand-bill distributors and candidate-petition circulators, initiative-petition gatherers seek to promote public support for a particular issue and ballot access.  The court upheld an age restriction, a six-month limit on petition circulation, and an affidavit requirement that the circulators agree they understand the rules for circulating and gathering signatures, but struck down the registered voter requirement as overly-restrictive.

2) because of First Amendment interest in protecting speech, considering that petition-circulators could become subject of retaliation and in interest of anonymous speech.

3) because a final report stating just the total amount expended and the number of petition-circulators will get at the same concern but be less onerous burden on the circulators.  Under Buckley, no risk of quid pro quo corruption, so more exacting scrutiny.

b. Thomas concurred but noted that, unlike the majority, he requires strict scrutiny from the outset, without first examining the State interest.

c. O’Conner and Breyer dissented in part, based on the Hawaii decision in Burdick v Takushi (US 1992), in view of the strong regulatory interests of the state in insuring free and fair elections.  Under Burdick, the test should be whether the regulations “directly and substantially burden the one-on-one, communicative aspect of petition circulation or whether they primarily target the electoral process, imposing only indirect and less substantial burdens on communication.  If the former, the regulation should be subject to strict scrutiny.  If the latter, review for reasonableness.”  Therefore, 1) above should be found to be allowable.

d. Rehnquist dissents because of “wide-ranging implications for state regulation of elections generally.”  Problem is that these regulations protect in-state interests from out-of-state interests; if the Court strikes them down, then the initiative process will be subject to out-of-state control, with troubling federalism and state sovereignty implications.  Moreover, disclosure requirements should be encouraged by First Amendment, not discouraged.

Is direct democracy the best approach to take to get things done?

Reed Hastings: used money to start initiative campaign that was a credible threat to CA legislature and forced it to take action on school reform that had been blocked by special interest groups.  But Hastings later decided it was more economical to lobby directly: “Hastings says he concluded that for "a small fraction" of what he and his colleagues had been spending on initiatives, "we could get more done in Sacramento." "An initiative is like going to war, and most wars can be prevented with diplomacy," says Hastings. "But from the perspective of impatient businesspeople, long-term coalition building is difficult. Many end up resorting to initiatives. You think you can just write checks and change things."”

How to make direct democracy complementary to representative government:

· Use it more for legislation and less for constitutional amendments (make latter a supermajority vote)

· Encourage lawmakers to listen to signals from voters coming out of initiative and use threat to dislodge special interests blocking veto gates (Reed Hastings in CA)

· Require deliberative process in the formation of the proposal

a. NZ system: first vote—do people want the reform?

1) If yes, let commission—including reps of initiative proponents--propose three alternatives

2) Let legislators choose one without amendment, subject to popular referendum if necessary.

· Require full disclosure of expenditures and groups involved in supporting and blocking the proposal

· Require initiatives to be voted on at general elections where turn out is largest and most representative

· Require proponents to find a legislative sponsor(s).

· Enforce single subject rule in terms that make sense to initiative process—letting courts have too much discretion just disillusions voters.

· Require proponents to detail how the initiative would be funded

· Require all voters be sent pamphlets neutrally explaining the arguments for and against the proposal and giving and explaining the full text.

· Create new structures to allow local voter involvement in legislative process in a way that really includes and respects their ideas.  Allow more of an outlet for bottom-up contribution to lawmaking—if the people are involved in the process, they are more likely to support it.

Role of the Courts in the Legislative Process

A. Due Process of Lawmaking

THEORY: Courts should be more concerned with making sure procedures are followed by legislatures than with substantive review of the resulting statutes

Goal: to improve democratic function of lawmakers.

1. Structural due process: How particular decisions should be allocated among various political institutions

a. (What about what decisions should be allocated to the voters?)

b. Different branches have different competencies

c. Hampton v Mow Sun Wong (US 1976): resident aliens denied civil service jobs b/c Civil Service Commission rule barred noncitizens.  Rule justified on foreign policy grounds—gave President bargaining chip, no other countries let aliens take civil service jobs, and state security grounds b/c some jobs were sensitive.  Aliens sued alleging denial of Due Process.  Court avoided constitutional issue and looked at institutional competency instead.  Said Civil Service Com. could only have such a rule if it related to its own needs—such as promoting efficiency within civil service.  Otherwise the rule had to be made by the legislature or executive b/c they had the competence to decide issues of foreign policy and state security.
i. Main idea: that certain important decision affecting substantive rights must be made by the entities that have the capacity to deliberate on the issue—(and that will be democratically responsible).

ii. Casts doubt on direct democracy b/c there is no deliberative mechanism.

2. Courts may check the kind of deliberation occurring in Congress against Constitutional and other standards.
a. Central function of judicial review should be to guarantee the democratic legitimacy of political decisions by establishing essential procedural rules for the political process.

b. Courts should aggressively enforce rules regarding

i. Composition of legislatures

ii. Selection of representatives

iii. Structuring the deliberative process

c. Or, courts could adopt strategies to force legislatures to engage in deliberation

i. Middle ground between absolute deference and striking down a statute on substantive grounds.

ii. Clear statement rule—require explicit and targeted textual instructions to cause judicial deviation from the status quo.

1. especially works in areas of underenforced constitutional norms

2. makes it more difficult for Congress to pass laws impinging on constitutional norms, but also provides incentive for Congress to deliberate publicly, be clear about intentions and provide reasons for decisions.

3. e.g. Gregory v Ashcroft (US 1991): Age Discrimination In Employment law questioned for modifying tenure rules of appointed State judges.  Because no clear statement that it meant to impose such burdens, Court rules that it does not apply to the bench without a clear textual reading to the contrary.
iii. Textualist interpretation: forcing legislatures to live with the exact words of the statutes they passed.

iv. Fulilove v Klutznick (US 1980): upheld constitutionality of a provision in a public works bill that required that 10% of the federal funds be set aside for minority contractors.  Dissent: Stevens used due process argument that Congress had not adequately deliberated the issue and had not considered less burdensome alternatives.
1. Question is whether Congress could ever develop the factual record necessary to escape constitutional concerns of Court.

2. What about deliberation that takes place in a nonpublic forum?

3. Are judges the best people to be making decisions about whether deliberation was adequate?

4. Will deliberations just become shams?

a. “The Civilizing Force of Hypocrisy”: even if Congress games the desires of the court, forcing it to paint its actions in constitutional language moderates the outcomes and increases public spirit.

v. Does Congress even know about the Court’s approach to their deliberations?  Will Congress care since it takes so long for issues to come before the Court? 

d. .Political question doctrine: where does court’s right to enforce deliberative rules end? 

i. When does a Separation of Powers problem arise?

FORMAL DELIBERATION REQUIREMENTS:

Federal & State Review

· Line Item Veto review

· Origination Clause review

· Political question doctrine: hesitancy to enforce the Byrd Rule, the Rule Against Riders on Appropriations Bills, and the Germaneness Rules in Senate & House.

State Review Only

· 3 Readings Clause review

· Enrolled Bill Rule: courts don’t look past the enrolled bill 

· Modified Enrolled Bill Rule: Only in certain circumstances would the court look past the enrolled bill.

3. Courts may declare statutes “not unconstitutional” and thereby bounce issues back into sphere of other branches of government so that they may determine what is or isn’t constitutional in a type of higher-level process of adjustment (the living constitution idea).
a. Under-enforced constitutional norms tend to have to do with blurry relationships among political entities: delegation, federalism, regulation of the Congress, supermajority voting.

i. The court is not the best institution to work these issues out b/c its error costs are too high.  Better to let the entities fight it out amongst themselves.

ii. Court can set the boundaries, e.g. by establishing norms for deliberation, use of clear statement rule.

1. Rationale: reduce number of encroachments by making the cost high, making them more public—putting affected people on notice.

b. Example: STANDING: Used by Scalia & others on Court to prevent politicians from bringing political issues before the Court and to avoid separation of powers decisions.

i. The D.C. Circuit after Powell v McCormack, especially between 1981 and 1997, began to grant standing for many policy disputes posing as court battles and would then dismiss on procedural grounds such as lack of ripeness or political question doctrine

1) Equitable discretion doctrine: court would grant standing if legislator could show injury, but then court could decide to withhold relief and not decide on the merits b/c it didn’t want to encroach on congressional territory under separation of powers.  Preserves question for court in the future.

ii. Raines v Byrd (US 1997): Scalia, writing for majority of Court, finds that members of Congress challenging new line item veto act did not have the kind of injury that met constitutional requirements for standing under Article III, which requires that courts hear “cases and controversies.”  The dilution of Byrd’s vote was too ephemeral and still allowed Senators other avenues to find ways around the harm; it was not a case of vote negation.  
1) Three Factors used to determine standing of parties: Concrete Harm, Redressability, and Causation.

i. P must allege a concrete and particularized personal injury that is fairly traceable to D’s conduct and likely to be redressed by the requested relief.

ii. Inquiry is especially rigorous when applied to another branch of the government b/c of separation of powers implications.

2) Majority seems to distinguish cases of:

i. Vote negation

ii. Rules that change voting power (e.g. not letting first year members vote)

c. Example 2: Federalism—Constitution not clear on the boundaries and courts hesitant to address it directly b/c not the best institution to make these decisions

i. Use clear statement rule

ii. Board of Trustees of the University of Alabama v. Garrett (US 2001): barred application of the Americans With Disabilities Act to state employees, and which ruled that even meticulously documented default by state governments will not necessarily permit federal intrusion on state sovereignty to enforce the Fourteenth Amendment.
iii. Rehnquist in Lopez v US (gun-free zones around school are unconstitutional): "We start with first principles. The Constitution creates a Federal Government of enumerated powers." The enumerated powers do not include non-economic subjects, such as the regulation of local school curricula, over which the states "historically have been sovereign," and which "the States may regulate but Congress may not."

Although eye-catching, such attempts to recast the theoretical limits of federal power are less significant than the operational question of who—Congress or the Court—should decide what those limits are.  The debates have never been about whether Congress can impose national standards; they have been about whether it should. All sides have assumed that Congress has the constitutional authority to address any problem of national importance. This was the bedrock assumption that the Lopez majority challenged as a violation of constitutional "first principles." It is a challenge that has brought the nation close to a point where Congress could find itself virtually unable to pass laws regulating any non-economic matters.

In promoting extreme federalism, is Supreme Court overstepping its bounds and implicating separation of powers by taking too much power away from Congress?
1) Other Federalism Safeguards

a) Senate: 2 per state (Structural)

b) 10th Amendment
 (Constitutional)

c) Electoral College (Structural)

d) Voter qualifications (Structural)

e) Governors and other party elites (Political)

f) Party Caucuses (Political)

g) Informational Resources & State Bureaucracy (Informational)

2) Arguments in favor of Federalism:

a) Better Governance & Administration

b) Supports Individual Rights & Check against their incursion.

c) Encourages Political Participation
d) Encourages Experimentalism & Search for Best Policies.

e) Resist Tyranny
f) Policy-making Effectiveness & Information generation / sharing.

4. Let Congress police itself using internal rules and procedures designed to protect underenforced constitutional norms like federalism or to reduce the effects of interest group activity.

a. Should Congress be expected to consider the constitutionality of its actions when it takes them?

i. Is this part of or contrary to the Mow Sun Wong idea that the appropriate branch make the appropriate decisions?

1. Are legislatures too interested in the legislation to be good judges of constitutional issues?

ii. If legislatures are not considering constitutionality, should courts be less deferential in their review of statutes?
b. Example: Unfunded Mandate Reform Act 1995.

i. Unfunded mandate: an enforceable duty imposed on sub-national governments by the federal government that is not accompanied by federal funding to defray the costs of compliance.  Federal legislators tempted to overuse UFMs.

ii. Mechanism:

a. If a bill contains an unfunded mandate, the CBO must generate report on unfunded mandates included in the congressional record before the bill can be introduced in Congress.  The report attempts to quantify and specify the unfunded mandate and its nature.

b. If the intergovernmental mandate’s “direct costs” exceeds $50 million in any of the five years after passage, then the CBO must provide an estimate of the budget authority necessary to defray the direct costs for up to ten years.

c. Enforcement: via points of order.

1) Any bill with unfunded mandates and no CBO report can be objected to using points of order.

2) although these may be over-ridden by Rules Committee of Congress.

d. Loopholes: 

1) Indirect costs: these escape regulation, although they might be more apparent under the UMRA than without it.

2) Over-riding Rules Committee: Congress guards the key to the asylum.

3) Private Sector Mandates not enforced b/c no CBO report required.

e. Special Look-back Enforcement Mechanism:

1) If you pass bill #1 with mandate and fail to pass bill #2 with funding, bill #1 gets automatically repealed.

f. UMRA tries to deal with special interest and collective action problem by centralizing collection of information in CBO which filters information from lobbyists into something more objective. And by using points of order to ensure compliance.


Why can’t this be done with all lobbying?

B. Legisprudence and Statutory Interpretation

A. Stare Decisis: Three Types of Precedent

1. Constitutional Precedent – weakest type.  Courts are willing to overturn constitutional precedent b/c only the court can easily correct its mistake

i. Legislative correction very difficult to impossible in this area, so Court must take a more activist role.

ii. Example: Erie : Court overruled precedent interpreting the Rules of Decision Act’s use of the word “laws” only after it cited constitutional reasons.  Justice Brandeis: “if it were only a question of statutory interpretation, the Court would not be prepared to abandon a century of practice.”

2. Common-Law Precedent – intermediate type

i. Rebuttable presumption in favor of the correctness of these types of precedents.  Will only overrule precedents if there was clear error, weak reliance on the precedent, and/or circumstances that favor the ease of transition from old rule to new rule.

ii. Justification: the legislature may always enact statutes that overrule common law precedents, although many areas where common law precedents are important are often seen as the purview of the courts.

3. Statutory Interpretation Precedent – strongest type: Court will assume its earlier decision was right

i. “Super-strong Presumption” in favor of correctness.  Precedent must be “clearly erroneous” (Harlan in Monroe).  Current court relaxes standard somewhat, and rules that precedents that are “unworkable or badly reasoned,” especially in non-property and non-contract cases where there is not a lot of reliance, may be overruled (Rehnquist in Payne v Tennessee, US 1991).

ii. Example: Monell v Dept. of Social Services (US 1978): the Court held that municipal corporations were “persons” subject to suit under § 1983 for depriving people of the “rights, privileges, or immunities secured by the Constitution and laws,” overruling Monroe v Pape (US 1961), in which Court had read municipal immunity into the act.  Brennen, writing for the majority, cited legislative history, cases before 1871, and the “Dictionary Act” and went to unusually great lengths in order to justify the change.
Flood v Kuhn (1972): Flood challenged baseball’s reserve clause on antitrust grounds.  

Background: 

1922 Federal Baseball—baseball not interstate commerce, so no antitrust application

1953 Toolson—reaffirms Federal Baseball

1955-1957—deny other sports anti-trust exemption—won’t extend Federal Baseball

1971—Douglass decision, as circuit judge opines that the baseball exemption has run its time.

Blackmun decision reaffirms antitrust exemption for reserve clause. Rationale: “… in most matters it is more important that the applicable rule of law be settled than that it be settled right.”  Three arguments in support of the holding:

· Passive Affirmation: Congress had chance to change law and didn’t. Congressional inaction was intentional, and inaction was really a “passive affirmation” of Federal Baseball and Toolson.

· Reasonable Reliance: want to avoid over-ruling precedents where issues of retroactivity are important.  Reliance of the parties very high in this case, and a new decision will throw off reliance on both sides of the issue.  Want to avoid unsettling expectations.

· Institutional Competence: Court should defer in this issue to legislature, not make new policy.  Scalia: there is a salutary conservative bias in legislative deference.

Douglas, Marshall and Brennan’s Dissent: Hard to see any rationale for not overruling clearly erroneous interpretations.  In intervening 50 years, the view and definition of interstate commerce has changed radically, so there are abundant reasons to re-visit the questionable interpretation by Holmes.  Other responses:

· Passive Rejection: Congress’ inaction might well be interpreted as a rejection of Federal Baseball and Toolson.  Bills attempting to affirm these decisions have been defeated, and baseball has not been exempted from subsequent regulations of sports.  The mere cognizance of the exemption might mean that Congress doesn’t think it is important enough to deserve attention, which doesn’t really tell us anything.  Congress might not act b/c it feels that the Court made the mistake so it should correct it.

· Unreasonable Reliance: at time of Flood, baseball owners were put on notice that the exemption might be over-ruled and were preparing for this.  How reasonable is it to rely on a clearly erroneous interpretation when cases are pending before the Court?  Moreover, here there are relatively few parties that rely on the precedent, so the costs of reliance are relatively low.  The court could always read in a grandfather clause and apply the precedent prospectively only.

· Institutional Incompetence: legislative process might work to solidify the erroneous decision as interest groups (such as those here) work to block any attempts to dislodge the precedent.  Why should the burden be imposed on Congress to mount the political will to overcome this precedent?  

B. Retroactivity

i. Judicial decisions presumptively retroactive

i. Rationale: courts would otherwise have to decide cases under two different rules depending on when the cause of action arose ( Equal Protection problem.

ii. A purely prospective ruling might be unconstitutional as an advisory opinion.

iii. Retroactivity acts as brake on courts b/c it knows it will cause reliance injuries.

ii. Legislation presumptively prospective—unless there is clear statement to the contrary

i. Rationale: reliance—fairness

1. Legislatures can tailor acts to deal with reliance problems, e.g. use grandfather clause 

ii. Courts do not favor retroactivity by legislature

iii. Landgraf v Usi Film Products (US 1994): P worked the night shift at a plant, was subject to sexual harassment fellow employee.  Landgraf quit the job, filed a complaint with the EEOC, which found USI had created a “hostile work environment” in violation of Title VII.  Landgraf’s lawsuit was dismissed according to a long line of precedents, but while appeal was pending, the Civil Rights Act of 1991 was signed into law explicitly overruling those precedents.  The Court of Appeals refused to apply the new law retroactively, even though P’s appeal was not yet granted when Act signed. Statutory Question: Did Civil Rights Act of 1991 retrospectively grant the new right of action against employers providing hostile work environments, so that Landgraf could sue under the new law?  No, statutory language on retroactivity not clear, legislative history suggests no retroactivity intended. 

Scalia concurrence: absent clear statement in statute, presume against retroactivity.

Dissent: no reliance problem, ergo no retroactivity problem.
Canons of Construction

Pros: gets it right more often than not.  Provides a clear interpretative regime that drafters will foresee.

Cons: courts aren’t consistent in use of canons

Uses of canons:

1. intent mimics

2. trying to serve substantive (including constitutional) values

Canons serve due process protection in lawmaking system, especially in regard to underenforced constitutional norms.

But, don’t use canons reflexively without thinking about their substantive effects.

Ashwander canon: avoid interpretations that would render a statute unconstitutional.

Inapplicable if statute would survive constitutional attack or if statutory text is clear.

Standard First Amendment test: when disclosure requirements are so intrusive as to be a substantial burden on 1st Amendment rights of association, speech, or petition, they are permissible only if the government can convincingly show a substantial relation between the information sought and a subject of overriding and compelling state interest.

· Assume words have the same meaning across body of statutes.

· Assume Congress knows about precedential interpretations of words and adopts that meaning.

· Assume Congress doesn’t use surplusage.

· Consider the intent of pivotal voter in Congress—the key votes are those that override the veto.

· Assume no retroactivity unless clearly stated.

Clear statement rules can come back and penalize drafters in the future b/c the canon about assuming no retroactivity will apply to every statute from new precedent on, including those written earlier when drafters were not thinking about retroactivity problem.  So Court is holding past drafters to rules they couldn’t have anticipated.
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