Another law school course outline brought to you by:

The Internet Legal Resource Guide 

http://www.ilrg.com 

ILRG Law School Course Outlines Archive 
http://outlines.ilrg.com 

LawRunner:  A Legal Research Tool 

http://www.lawrunner.com 

OUTLINE DETAILS:

Author:  
Anonymous

School:
Yale Law School
Course:
Procedure

Year:

Fall, 2003

Professor:
Judith Resnik

Text:

Adjudication and its Alternatives

Text Authors:
Fiss and Resnik

NOTICE:

This outline is © copyright 2004by the Internet Legal Resource Guide, a property of Maximilian Ventures, LLC, a Delaware corporation. This outline, in whole or in part, may not be reproduced or redistributed without the written permission of the copyright holder.  A limited license for personal academic use is permitted, as described below.  This outline may not be posted on any other web site without permission.  ILRG reserves the exclusive right to distribute this outline. 

THIS OUTLINE IS SUBJECT TO ADDITIONAL TERMS AND CONDITIONS LOCATED AT: http://www.ilrg.com/terms.

USAGE NOTICE AND DISCLAIMER:

Although the Internet Legal Resource Guide has tried to assemble the best possible outlines, WE MAKE NO WARRANTIES AS TO THE ACCURACY OF THE INFORMATION THIS OUTLINE CONTAINS. THIS OUTLINE IS PROVIDED TO YOU AS-IS.  USE IT AT YOUR OWN RISK, AND DO NOT RELY ON IT FOR LEGAL ADVICE. IF YOU NEED LEGAL HELP, PLEASE CONTACT A QUALIFIED ATTORNEY IN YOUR JURISDICTION.  As this outline has been written by a law student, it may contain inaccurate information. Furthermore, some law schools have policies that permit law students to take outlines into final exams so long as the student actually wrote the outline. If your law school has such a policy, you are expressly prohibited from representing any of the outlines contained in this archive as your own. If you are not sure of your law school's policy, you should contact the appropriate staff at your school. Otherwise, the Internet Legal Resource Guide genuinely hopes you derive benefit from this outline.

RESNIK PROCEDURE OUTLINE – 2003

3Vocabulary

Constitution
4
Title 28 – Judiciary Code
5
42 U.S.C. 1983 – Civil Rights Act
7
Federal Rules of Civil Procedure
8
Federal Rules of Appellate Procedure
14
TIMELINE OF A CASE
15
CHAPTER 1. THE VALUES OF PROCEDURE
19
History of the Federal Rules of Civil Procedure
19
Goldberg v. Kelly
19
Questions to ask about any case
21
Jurisdiction
21
TRO/Preliminary Injunction
21
Multiple Parties
22
How much process is due?
22
Lawyer Access and Compensation
24
CHAPTER 2. CONCEPTUALIZING INJURY
26
Standing
26
Associational Standing
27
Citizen Suits – Express v. Implied Cause of Action 
27
CHAPTER 3. JUDGING: THE TEXAS PRISON LITIGATION
29
Magistrate judges
29
Justice’s Order Appointing Special Master
29
Prison Litigation Reform Act (PLRA)
30
CHAPTER 4.  RESOLUTION WITHOUT ADJUDICATION
31
Alternative Dispute Resolution Act of 1998
31
Alternative Judges: Administrative Adjudication and Arbitration
34
How do I Interpret Law?
35
CHAPTER 5.  AGGREGATION: GROUP LITIG. AND INDIV. PARTICIPATION
36
Binding Participants
36
Representative Litigation
37
Aggregation and the Problem of Agency
40
Financing Aggregation
40
CHAPTER 6.  THE LAW OF SETTLEMENT
42
Agreeing to Settle
42
Factors to consider in evaluating a class action settlement
43
Binding Whom? Settling What?
43
The Alchemy of Settlement
44
CHAPTER 9.  STRUGGLES OVER THE PLACE AND THE LAW
47
Reconfiguring Jurisdictional Limits
47
Jurisdictional Checklist
49
Choice of Law Considerations
50
2-part test when choosing between a FRCP and state procedure
51
Personal Jurisdiction
52
CHAPTER 10.  MAKING AND READING RULES
55
OTHER
64
Complaint/Motion to Intervene
64
Discovery
64
Why choose state or federal court?
65

Vocabulary

Affidavit/Declaration – written statement of facts that is sworn to
Ancillary Jurisdiction – supplemental jurisdiction – federal court decides matters not normally under federal jurisdiction so that it can give a judgment on the entire controversy, when the main issue is a federal matter which it is authorized by law to determine.
Amicus curiae – “friend of the court” – no rights of party

Arbitration – a 3rd party has authority to impose outcome participates

-can be voided only when arbitrators exceeded scope of agreement or when decision violates public policy
Cause of Action – legal claim

Collateral estoppel - precludes party from relitigating an issue determined against that party in an earlier action (actually litigated and necessary to the outcome of the first action), even when the second action is upon a different cause of action
· Mutuality doctrine: CE requires both parties to b bound by first judgment to bar a party from re-litigationg an issue (therefore, party who litigated and lost can relitigate same issue with new party)

· Defensive CE: Estoppel asserted by a defendant to prevent a plaintiff from relitigating an issue previously decided against the plaintiff and for another defendant
· Offensive CE: Estoppel asserted by a plaintiff to prevent a defendant from relitigating an issue previously decided against the defendant and for another plaintiff
· 3 factors

· actually litigated – valid and final judgment (not settled)

· essential to judgment – issue necessary to merits (not tangential)

· no reason to distrust decision (not one of differing judgments)
Consent Decree – mixture of contract and judgment; mode of settlement – parties agree to it

-negotiated outcome

Declaratory Judgment – declares relationship of parties, but doesn’t require action; just declares states of legal rights (e.g. what D did was wrong)
Default – defendant does nothing

Demurrer – motion to dismiss for failure to state a cause of action – injury for which law shows no redress or complaint fails to include allegation or too general (does not give adequate notice)
Discovery – Rule 26-37
Due process

· Procedural – doesn’t say State can’t do something, but can’t do it unless abiding by own process

· Substantive due process – constraint on state’s behavior; some things state can’t deprive

Filing an appearance – file paper saying I am the lawyer of record for XX
Injunctive Relief – requires action; prohibits someone from doing act or commanding someone to undo some wrong or injury (D was wrong and must stop doing X)
Impleader – D has potential claim against third person who will be liable to D for all or some of Ps recovery (Rule 14)

Interpleader – owe something to two or more persons, but not sure who so let court decide (Rule 22 or 28 USC §1335)



-lower requirement under statute than rule because don’t need complete diversity, can serve anywhere and lower amount in controversy

Intervene- third parties may request by motion permission to participate in case (Rule 24)

Joined – issue joined when complaint and answer have been filed
Judgement Notwithstanding the Verdict (JNOV) - judgment that reverses the determination of the jury, and is granted when a judge determines that the jury verdict had no reasonable support in fact or was contrary
Judgment on the Pleadings – Rule 12c – judgment based solely on pleadings and not outside matters

Mediation – a 3rd party that lacks authority to impose outcome participates

-facilitative – process-based; enable conversation between parties


-evaluative – provide input

Motion – want to move judges

Negotiation - disputants conclude their dispute through agreement

Order to Show Cause (OSC) - Generic document that asks other side to show cause why x or y should not occur; speeds up proceedings

Original jurisdiction – jurisdiction to try case in first instance

Pendent jurisdiction – type of ancillary jurisdiction – same facts; alleged in P’s initial complaint 
Pleading – allegations made by the parties (i.e. complaints; answers; counterclaims)
Preliminary injunction – prevents action; in effect for duration of case

Privy – a person having a legal interest of privity in any action, matter, or property

Privity – the connection or relationship between two parties, each having a legally recognized interest in the same subject matter

Process – receipt of complaint and summons

Pro hac vice - permission granted an out of state lawyer to appear in a particular case with the same standing as a local attorney admitted to practice in that jurisdiction.
Pro-se – filing for oneself

Res judicata – precludes parties or their privies from litigating a second lawsuit on the same claim, or any other claim arising from the same transaction or series of transaction that could have been (even if not) raised in the first suit (can use a 12(b)(6) the second time because no cause of action) 
Service – formal delivery of writs, summons or other legal process
Stipulation/notice – say what you’re doing

Sovereign immunity – cannot sue the government directly
Stay – postponement of judgment; stop effect but order still exists
Sua sponte – on the court’s own motion or iniative
Summary Judgment – judgment granted on claim about which there is no genuine issue of fact and movant is entitled to prevail as matter of law

Supremacy Clause – Article VII requires state courts to apply federal constitutional and state law

-presumpiton of concurrency


-only preempt if Congress expressly says
TRO – prevents action; 10 days subject to one renewal; Rule 65
Verified – signed that it’s true (e.g. affidavit)

Withdrawing an appearance – file paper that you no longer represent XX
Constitution
Article III – section of Constitution dealing with federal courts 
· SC is only court stipulated by Constitution, but Congress authorized to create lower courts

· Courts can hear cases and controversies (but no definition)

· Section 2 – subject matter jurisdiction - enumerates possible powers of courts, but Congress can give less power than described in article

Article VI – Supremacy clause
Amendment 5 – due process; right to be treated fairly
Amendment 6 – right to counsel for felony and threat of jail
Amendment 7 – right to jury trial if seeking damages

Amendment 11 – gives sovereign immunity to state; can’t sue state (however can state official in official capacity as state actor)
Amendment 14 – no State shall make law that deprives any person of privileges and immunities and no State shall deprive any person of life, liberty or property without due process of law

Title 28 – Judiciary Code
1 – Supreme Court

41 – court of appeals

45 – chief judges; precedence of judges (notion of senority)

81 et seq – lists where courts are located

144 – can file affidavit to remove judge if he has personal bias

151 – bankruptcy judges – appointed by appellate courts for 14 years terms

331 – Judicial Conference of the United States

333 – Judicial Conference of circuits

455 – judge should disqualify himself if he can’t be impartial

· Personal bias or prejudice

· Involved in case

· Served in govt. employment or other capacity and expressed opinion on merits

· Financial interest (e.g. share of stock)

· Relationship – spousal, familial, lawyer, etc.

631-36 – magistrate judges 

· appointed by district courts to 8 year terms

· B1(a) – can do pretrial management and not dispositive motions – standard is clearly erroneous or contrary to law
· B1(b) – postrial matters or prisoner petitions – standard of review is de novo
· Some people say retry case, but SC says you can do de novo review w/o new hearing; may just need to reread record ( leave determination to district judge

· Pretty easy to confirm, but hard to reverse without taking more evidence

· 636(c)(1) – on consent of parties, can preside over trial and enter judgment

· judgment is final judgment and get direct appeal to court of appeals

· 636(c)(2) - can serve as special master

· 636(c)(3) - additional duties not inconsistent w/ constitution
651 et seq.  – ADR act

· arbitration includes any process or procedure in which neutral third party assists in resolution of controversy

· U.S. district court shall authorize use of ADR in all civil actions

· May devise and implement its own rules

· Should have one employee in charge of ADR

· 28 USC 652

· Determines jurisdiction of ADR and what actions exempted 

· Can’t interfere with authority of AG to conduct litigation for U.S.

· 28 USC 653

· should have panel of neutrals who have gone through training

· 654

· can’t refer to arbitration actions based on violations of the U.S. Constitution, where jurisdiction based on section 1343, where relief sought is greater than $150,000

· 655 – outlines power of arbitrators

· 656- have same power of subpoenas as Rule 45 says
· 657 – arbitration awards

1251 – original and exclusive jurisdiction of SC over all controversies between two states

1253 – direct appeals from decisions of 3 judge panels

1254, 57-59 – can file writ of certiorari to SC to review appellate court decision
1257 – SC can only hear issues of federal law when it hears state cases

1291 – courts of appeals have jurisdictions for appeals of final decisions of district courts except where direct review may be had in SC – appeal as of right

1292 – courts of appeals have jurisdiction of interlocutory (before final judgment) decisions of district courts except where direct review may be had in SC – discretion 

· Certified by trial judge

· “controlling question of law”

· substantial ground for difference of opinion

· Injunctions

· Appointing or refusing receivers

1331 – federal ? - original jurisdiction to district courts in civil actions arising under Constitution, laws and treaties of U.S.; used to have amount requirement

1332 – original jurisdiction to district courts in civil actions w/ diversity of citizenship and value of amount in controversy exceeds $75,000



-need COMPLETE diversity (See Owen)



-diversity based on idea state courts may be partial to own citizens


1333 – fed courts have exclusive jurisdiction in admiralty, maritime and prize cases


1335 – interpleader 



-easier than Rule 22 interpleading

-fact that you don’t have complete diversity doesn’t defeat action



-nationwide service of process


-lower amount in controversy

1343 – federal question doctrine; gives district courts jurisdiction to redress deprivations of federal privileges and immunities, including those under state law; also jurisdiction to secure relief under Congressional statute protecting civil rights; always mention 1343 with 1983 (basically twin statutes)

1346 – fed. courts have original jurisdiction when US is D (e.g. Federal Torts claim act)


1351 – gives district courts exclusive original jurisdiction of all civil actions against consuls or vice consuls of foreign states


1361 – can get writ of mandamus compel officer to perform duty (e.g. judge says I’m never going to hear case)


1367 – supplemental jurisdiction

· Claims have to be so related that they form same case or controversy

· DISCRETIONARY

· Not over claims by Ps under persons made under 14, 19, 20 or 24

· Idea is P can’t add ancillary parties, but Ds can

· Rule 23 is missing, but don’t think we’re overruling rule 23

· (c) The district court may decline to exercise supplemental jurisdiction if:

· (1) the claim raises a novel or complex issue of State law

· (2) the claim predominates over the claim over which the district court has original jurisdiction.

· (3) the district court has dismissed all claims over which it has original jurisdiction

· (4) there are exceptional circumstances.

1391 – venue- either where defendant resides or where substantial part of events giving rise to claim occurred

1404 – change of venue


1407 – Multidistrict litigation

· Judicial panel (7 circuit or district judges) grants MDL

· Lawyers choose lead counsel and have it appointed

· Need 

· one or more common questions of fact

· Transfer for convenience of parties and witnesses

· Must promote just and efficient conduct

1441 – actions removable from state to federal court


1651 – All Writs Act – grants the SC and all courts established by Congress the power to issue all writs that are necessary or appropriate in aid of their respective jurisdictions of law

1738 – all courts shall give “full faith and credit” to the decisions of all other courts (federal and state)



-A and B – custody and child support orders do not have to be final to get full faith and credit


-Defense of Marriage Act – even if rendering jurisdiction would call this marriage, federal court won’t


1784 – anti-injunction act
1915 – in forma pauperis – court can waive filing fee

1920 - judge may tax as costs fees of clerk, court reporter, printing, copying, docket fees, expert compensation


2071 – Rulemaking power generally


2072 – Power to prescribe rules of procedure and evidence ( SC as rulemaker



-Supercession clause – rules “shall not abridge, enlarge or modify any substantive right”



-laws in conflict with rules are no longer effective UNLESS they affect a substantive right


2074 – Rules of procedure and evidence – submission to Congress; effective date: transmit no later than January 1 of given year and take effect no earlier than December 1st of same year


2201; 2202 – power to issue declaratory judgments

2284 – three-judge court; get appeal as of right to SC

2349 – jurisdiction of the proceeding


2651 – gives courts power to issue writs of mandamus

42 U.S.C. 1983 – Civil Rights Act 
· may sue actor under color of state law for deprivation of right secured under the Constitution or law “providing for equal rights of citizens”

· should always mention 1343

· need to state name of state actor AND how constitution or law was violated
Federal Rules of Civil Procedure

Rule 1 – Scope and Purpose – rules govern suits of a civil nature

Rule 2 – Only form of action is “civil action” – merger of law and equity (not collapsed entirely b/c still prefer $ to injunctive relief)
Rule 3 – commencement - begin action with complaint

Rule 4 – summons and serve defendant

-have specific time frame


-P can request D to waive service – gives D extra time for response and reduces costs

Rule 5 – service and filing pleadings and other papers – service required for every order

Rule 6 – time – talk about whether you exclude weekends and legal holidays; written motion needs to be served 5 days before hearing; get 3 extra days if party has to do something

Rule 7 – Form of Motions – writing; particular grounds and relief sought; abolishes demurrers

Rule 8 – Rules of Pleading
a. Claims must contain

· grounds on which jurisdiction depends

· claim showing pleader is entitled to relief

· demand for judgment for relief

b. party must admit or deny each claim; if w/o knowledge, state that and has affect of denial

c. Affirmative Defenses

d. all allegations which are not denied are considered to have been admitted

Rule 9 – Pleading Special matters – don’t have to show capacity to sue; claims of fraud or denial of performance have to be particular, etc.

-need more in complaint than usual if you have a special action because you want to inform D
Rule 10 – form of pleadings – need caption; one idea per numbered paragraph
Rule 11 – sign pleadings – prof. responsibility to ensure claims are warranted and factual contentions have evidentiary support; sanctions for violations
Rule 12 – defenses and objections
a. presented within 20 days of being served or 60 days after request for waiver of service

b. Motion to dismiss - if every claim made by the plaintiff were correct, there would still be no lawsuit (only have Ps pleadings; D cannot add facts)
1) Lack of jurisdiction over the subject matter

2) Lack of jurisdiction over the person
i. Need to re-file in different area

ii. Claim is “you can’t speak to me”
3) Improper venue
i. Issue of convenience for D; prejudice of jury pool

ii. Ask for transfer
4) Insufficiency of process (failed to do something correctly)

5) Can fix – dismissed with leave to amend

6) Failure to state a claim
i. Lose on the merits

ii. You have no rights – no legal claim
7) Failure to join a party under Rule 19

c. Motion for judgment on the pleadings – provides opportunity for D to add information

Rule 14 – impleading


-D can bring in anyone who may be liable to them for any or all of the original plaintiff’s claim against the D


-new party becomes third-party D and claims can be exchanged between this party and original P


-third party D may bring in more third parties

Rule 15 – can amend pleadings


-15a – leave may be freely given as justice requires


-15c – can even add someone who would have been statutorily limited out if you forgot at beginning

Rule 16 – pretrial conferences


-meeting between judges and lawyers to agree on scheduling, exchange of information and discussion of settlement


-has expanded since FRCP first drafted


-REQUIRED to participate – 16c; sanctions for failure to participate in “good faith” – 16f

Rule 17 – capacity of Ps and Ds


-one person can sue for another’s benefit 


-for incompetent persons, representative may sue as “next friend”

Rule 19 – joinder of person needed for just adjudication (need more people)


-D says you need more people

A. so related to subject matter that interests will impede ability to protect interest

B. if person cannot be made a party without depriving court of jurisdiction (e.g. diversity), court determines whether it’s essential for case or could I try to save the case and figure out a different remedy
Rule 22 – interpleader



-unlike statutory interpleader, have all reqs of regular federal rules (complete diversity; service within state; amount in controversy)

Rule 23 – Class Action

*need to provide a specific definition

1. Prerequisite Criteria (23a)

· Numerosity – so numerous joinder is impractical

· Commonality – questions of law or fact in common

· Typicality – claims of representatives are typical 

· Adequacy – plaintiffs represent interests of class

2. Maintainable if (a) + (23b)

· b1(a) - Inconsistent or varying adjudications; class action is appropriate so that a party is not called on to act in inconsistent ways by multiple rulings

· maybe not same treatment, but want same outcome

· can I do this OR not do this?

· no opt out 
· may provide notice (2003 revision)

· defined by reference to Ds – don’t want D called on to act in inconsistent ways

· doesn’t apply to $ damages

· e.g. individual against municipality – is bond issue invalid?

· Want uniform answers

· b1(b) – impairment of ability of members of the class to protect their interests; for example, if there is a limited fund class action is appropriate so that the initial people who sued don’t take everything

· no opt out 
· may provide notice (2003 revision)

· defined by reference to Ps - $ thing

· need class action so initial people who sue don’t take everything (See Ortiz)

· used for mass tort claims when worried D will be insolvent more later Ps can collect

· b2 - Opposing party has acted or refused to act on grounds typical to class
· same treatment as plaintiffs

· Can’t have when monetary relief predominates, just injunctive or declaratory relief
· Mainly used for civil rights cases (seek injunction prohibiting discrimination)

· No opt out 
· may provide notice (2003 revision)
· b3 - Common questions of law OR fact predominate; class action is superior to other methods
· courts must consider 4 factors before certifying a class of this type

· a- what is individual interest in controlling action?

· B- are there other cases pending?

· C- what is desirability of concentrating litigation in particular fourm

· D- what are difficulties to be encountered in manageability?

· Doesn’t apply to settlement class actions

· Requires opt-in (also has back-end opt out) and notice

· Idea of giving notice is that B3 is artificially created for litigation, not natural class

· Money class action so want people to bring own suits

· Use when you want monetary relief
· Notice

· Individual notice required to be given to all class members (usually mail) (See Eisen)

· Publication okay for persons whose names cannot be identified with reasonable effort

· Can have subclasses
- 23c – there are 4 elements to this section, c(1) is that the court determine whether a suit is a denominated as a class action as soon as practicable; the most important is c(2) which sets up a requirement that personal notice be given to all b(3) class members so they have an opportunity to opt out. 
-According to the committee notes, this additional requirement exists because a (b)(3) class action is not as clearly called for as the other types.  There was an implicit assumption that (b)(1) & (b)(2) classes were actual groups with a coherent overlap of interests while (b)(3) was somewhat made up for the purposes of litigating together.  
-c(4) – provides for subclasses and that each subclass can be treated as a class

-23e – settlements (basically codified Armstrong)
· Need court approval and notice

· Idea is that incentive structure is different so may not have homogeneity of interests

· “Is it fair, reasonable and adequate?”

· Strength of case

· Lawyers as witnesses

· D’s ability to pay

· Complexity, length and expense of further litigation

· Lack of collusion

· Quality of outcome

· Objectors have opportunity to object

· Must ID side settlements
· Back end opt-out for b3

· Some people think this discourages settlement

-23f – discretionary appeals of certification of a class

-23g – court certifying class must appoint class counsel

· MUST consider

· Work counsel has done in IDing claims (not in 23a4)

· Don’t want free riders

· Experience in handling other class actions
· Knowledge of applicable law

· Resources counsel will commit to representation

· MAY consider

· Other issues pertinent to fairness of representation

· Fees 

· Lawyers can bid (See In Re Auction Houses)

· DOESN’T consider desire of named Ps

-23h – the court may award attorney fees in a class action if there is a motion made pursuant to 54(d)(2)
Rule 24 – Intervention – both must be timely (can intervene if you’re in a class and don’t feel interest is adequately represented)
a) intervention of right – interest in outcome; impaired or impeded by decision

a. statute confers unconditional right to intervene

b. applicant claims interest relating to property or transaction which is subject of action
i. law or fact in application

ii. interest is impaired or impeded by result

iii. not adequately represented by existing parties

*no legal right, just interest
b) permissive intervention

a. statute confers conditional right

b. applicant’s claim or defense and main action have ? of law or fact in common
c. court considers…

i. no undue delay

ii. no prejudice to original parties

*in B, I balance litigant autonomy/interests + goals of intervening party

*don’t need to have been able to join as P in original lawsuit

Rule 26 – Disclosure


-parties must volunteer information to substantiate disputed facts
Rule 27-37 – Discovery

· can only obtain discovery on matters not privileged and relevant to claim (in complaint)

· interrogatories – Rule 33
· depositions – Rule 28, 31, 32
· requests for production of documents and inspection of property – Rule 34
· requests for admission – Rule 36

· Motions to compel discovery – seek court order – Rule 37a
· Motion for protective orders – ask courts to permit party not to reply – Rule 26c
Rule 38 – party may demand a jury trial

Rule 41 – Dismissal- 
a. By P - voluntary agreement to seek dismissal of complaint (settle)

a. Usually say “without any admission of liability”

b. D may move for dismissal if P fails to follow rules

· usually enforced with an underlying contract or, if available, a consent decree that allows immediate reentry in to the court system

· If you are drafting a stipulation of dismissal, you want it to say that it settles all disputes between the parties up to that date

· Unless stated, without prejudice

Rule 42 – Consolidation of pending cases (see also 28 USC 1207 – MDL)

Rule 47 – selection of jurors – may dismiss for cause or with preremptory challenge

Rule 49 – special verdicts and interrogatories to juries; (a) court may require a jury to return a special verdict in the form of a special written finding upon each issue of fact.  (b) the court may submit to the jury, together with appropriate forms for a general verdict, written interrogatories upon on or more issues of fact the decision of which is necessary to a verdict

Rule 50 – judgment as matter of law in jury trials – if no basis reasonable jury could find for party, court may determine issue and grant motion for judgment as a matter of law; may make motion before submission to jury or after verdict is returned

Rule 52 – findings by court, judgment on partial findings – need to state facts and law separately; findings of fact shall not be set aside unless clearly erroneous (rule equivalent to Goldberg opinion)
Rule 53 – Special masters

(a) can appoint in any action pending

(b) reference only made when issues complicated and “exceptional condition” when no jury is present

(c) order may specify or limit master’s powers

(i) power to regulate proceedings

(ii) power to do all acts and take all measures necessary or proper for the efficient performance of the master’s duties

(iii) may require prosecution of evidence and rule on admissibility

(iv) can put witnesses on oath and examine them

(d) proceedings – rules for meetings and witnesses

(e) reports 

(i) can make findings of fact and conclusions of law if required

(ii) in non-jury actions shall accept findings unless clearly erroneous

(iii) in jury trials, master’s findings are admissible as evidence and may be read to jury

Revisions

-parties have to consent to appointment and powers/duties of master

-defined scope of authority

-order appointing master + notice section is new – so parties informed


-before you give them notice and that could request people

-review findings of fact objected to unless parties stipulate only review by clear error

-review all findings of law objected to de novo; can also review findings of law by choice


SO have ability to review findings

-don’t want judges contracting out duties in violation of Article III

-can’t devolve underlying judgment of liability, but can segment out after liability ( accounting question (computation of damages)
-PLRA – submit list; knocking off
Rule 54 – judgment is decree or order from judge; may make judgment on fewer claims than presented; costs other than attorneys’ fees allowed as of course to prevailing party unless court directs otherwise; claims for attorneys’ fees should be made by motion

- 54(b) contains two important points: 1) a court can enter final judgment on one or more claims of relief if there are multiple claims presented 2) intermediate orders and decisions are subject to revision prior to entry of judgment


-fees stuff in 54(d)

Rule 55 – Default – do nothing and let the plaintiff win; if there is a sum certain and default is for failure to appear, the clerk can enter it; all other defaults are entered by the court with appropriate fact finding
Rule 56 – motion for summary judgment – no genuine issue as to material fact, so judge can make ruling as a matter of law
· NOTE: much easier for Ds to get summary judgment than Ps

· Ds have to show one element missing; Ps have to show every element is there

· can make motion with or without supporting affidavits

· genuine issue= fact over which reasonable people could disagree

· material fact= fact that is outcome determinative

· partial summary judgment is possible

· must consider in light most favorable to non-moving party
· Different from 12b6 in that 12b6 only addresses legal sufficiency of complaint, while this is ruling on the merits
Rule 57 – declaratory judgment – trail by judge or jury (Rules 38 and 39); existence of another adequate remedy does not preclude judgment for declaratory relief

Rule 58 – entry of judgment – must be prompt; need separate document for every judgment and include cost or fee awards; appeals clock begins
Rule 59 – may make motion to amend judgment or for new trial within ten days of judgment

Rule 60 – relief from judgment – may correct clerical mistakes; on motion court may relieve party from final judgment if there’s mistake, new evidence, fraud, judgment has been satisfied (REOPEN CASE)

-can also provide relief if from judge’s perspective application is no longer equitable

(a) clerical mistakes – can be corrected by court’s initiative or motion

(b) mistakes; inadvertence; excusable neglect; newly discovered evidence; fraud

1. Mistake; inadvertence excusable neglect 

i. forgive me for screw-up b/c under circumstances what I did was reasonable

ii. other side created confusion

iii. sometimes totally screwed up and missed deadline, but court usually says client and lawyer are partners

2. newly discovered evidence – evidence could not have been discovered by due diligence in time to move for new trial

a. has to be something you really couldn’t have known before that is important 

3. fraud or misconduct

a. willful malfeasance

b. extreme of newly discovered evidence

4. voidness

a. jurisdictional failure

b. failure of notice, subject matter, etc.

c. yes, there is a judgment, but it cannot operate against me

5. satisfied

6. any other reason justifying relief from operation of judgment

a. you are time barred under 1, 2 and 3 

60b – officially do not get stay
Rule 65 – Injunctions, TROS and Preliminary Injunctions – request for immediate assistance on grounds party is at risk of being irreparably harmed
· TRO 

· Limited to 10 days subject to one renewal or agreement for extension

· Ex-parte TROs - no notice requirement if there is reason (e.g. battered woman; want to prevent company from tearing down landmark building), but generally have notice

· otherwise packet of TRO papers has to include efforts to give notice

· no evidentiary hearing
· Preliminary injunction-

· generally involves court receiving evidence- either documents or witnesses

· notice requirement
· may be in effect for duration of case
Rule 69 – execution of judgment
Rule 72 – magistrate judges 

· not dispositive

· clearly erroneous standard

· no consent

Rule 83 – authorizes district courts to make local rules after opportunities for public comment

Federal Rules of Appellate Procedure

Rule 3 – Appeal as of Right – How Taken

Rule 4 – Appeal as of Right –When Taken
Rule 33 – appellate courts may direct parties to participate in conferences to address matters that may aid in the proceedings
TIMELINE OF A CASE
· Commence by filing a complaint (Rule 3) and paying $150 fee

· Complaint
· Jurisdiction – grounds on which jurisdiction depends 

· Cause of action – statement of legal complaint and why entitled to relief

· Relief sought; demand for judgment (don’t need to include sum)

· Must be verified (signed by Ps that it’s true)

· Establishes conversation with D

· Can attach affidavits

· Can avoid paying the fee by filing in forma pauperis per 28 USC § 1915

· Court issues summons, which along with complaint must be served upon defendants within a specified time in a particular manner (Rule 4)
· Serve by person OR mail
· D has 20 days to respond or 60 days if service or waived

· Defendant’s options:
· Default:  do nothing (Rule 55)

· Judgment enters against D (SO better to settle)
· Motion:  request that the court issue an order based on a defect in the complaint (Rule 8, 9, 11, 12, 19)

· Motion to dismiss – 12b
· Just has information from P

· If 12b6 – dispose of according to Rule 56
· Can appeal with motion to reconsider
· Motion for Judgment on the pleadings – 12c

· Need more information – D submits pleadings

· Nothing outside pleadings

· No material facts in dispute and as matter of law, one party is victorious

· Motion for Summary Judgment – Rule 56

· No genuine issue as to material fact and entitled to judgment as matter of law

· Courts look beyond pleadings to affidavit or discovery info.

· Consider in light most favorable to non-moving party

· Usually used by D

· Judge can do partial summary judgment on an issue

· Different from 12b6 in that 12b6 only addresses legal sufficiency of complaint, while this is ruling on the merits

· Judge always airs on side of not dismissing under 12 or going to trial under 56

· Motion to join more Ds – Rule 19
· Answer:  response on the merits (repeats each of the paragraphs of the complaint and indicates admission, denial, or absence of information) 
· Affirmative defense:  allegation that, given the information added, the plaintiff ought not prevail (Rule 8(c))

· Counterclaims:  claims against the plaintiff or request for dismissal of the complaint

· Cross-claim:  against another party that will be liable to the defendant for the judgment (Rule 14)

· Dismissal

· Voluntary agreement with P – Rule 41a

· Dismissal if P fails to follow rules – 41b

· P may also file motions to amend pleadings (Rule 15) or seek certification as a class (Rule 23)

· Courts may formally or informally require consolidation of pending cases (Rule 42, 28 USC § 1407)

· Intervention (Rule 24)

· Pre-trial:  meeting between judges and lawyers to agree on scheduling order for timing of motions, exchange of information, discussion of settlement – based on this judge enters order outlining issues agreed upon (Rule 16).  (dramatic expansion in recent years) 
· REQUIRED to participate in settlement talks
· Discovery: process by which parties exchange information (Rules 26-37)

· Must have pre-trial conference to figure out – Rule 26f

· Rule 26 requires disclosure – must volunteer information that can substantiate disputed facts alleged with particularity in the pleadings
· Must give all info “reasonably available” (not privileged or protectable)

· Any info. relevant to claim or defense

· Doesn’t have to be admissible, but should lead to something admissible

· Techniques of discovery:  interrogatories (questions) – Rule 33; depositions (witnesses examined outside the presence of a judge or jury) – Rule 28, 31, 32; requests for production of documents and inspection of property – Rule 34; physicians examine people – Rule 35; requests for admission – Rule 36.  Exceptions for discovery include privileged matters and lawyers’ work-product 

· Motions to compel discovery seek court orders to require responses to discovery requests – Rule 37a
· Motions for protective orders ask courts to permit the party against who discovery is sought not to reply – Rule 26c
· Juries

· Have to file a request if you want one or waive right

· 7th Amendment – right to jury trial in all suits where amount in controversy is over $20 (law instead of equity)

· allowed in diversity cases even if state court would deny

· at least 6 and no more than 12 jurors
· Vor doir: jury selection process in which judge (sometimes lawyers) asks prospective jurors about ability to decide case fairly (Rule 47)

· Cause:  each side may challenge jurors for cause, a claim that information about a person raises questions of her or his ability to be impartial

· Peremptory challenges:  each side is given a specified number of these, allowing them to disqualify jurors without explanation

· Consolidation

· Joint hearing if actions involve “common question of law or fact” – Rule 42

· Multi-District Litigation – consolidation across districts in federal system – 28 USC §1407

· Need one or more common questions of fact

· Transfer for convenience of parties and witnesses

· Must promote just and efficient conduct
· Trial: judge or jury

· Can seek entry of consent judgment – Rule 58
· Hearing: oral or on papers
· Judgment as a matter of law:  a motion to end the case in whole or part on the grounds that there is “no legally sufficient evidentiary basis,” once witnesses and evidence have been provided (replaces directed verdict) (Rule 50)
· Judge can do or parties can request

· D normally makes request after P’s case and after it’s case
· Jury response is usually a general verdict, though occasionally a special verdict (Rule 49)

· In bench trials, judges must provide “findings of fact” & “conclusions of law” in rendering their verdicts (Rule 52)
· Entry of judgment – Rule 58
· Appeals clock begins

· Post-trial motions

· Renewed motion for Judgment as a Matter of Law (formerly called JNOV) – Rule 50b– no reasonable basis jury could find for party (may make motion before or after submission to jury)
· Consider in light most favorable to nonmoving party

· Identical test to judgment as a matter of law and summary judgment

· Cannot make unless also moved for judgment as a matter of law
· Motion for amendment of judgment or new trial (within 10 days) – Rule 59 
· E.g. judicial error; prejudicial conduct by party, witness or counsel; juror misconduct; verdict against weight of evidence; excessive or inadequate verdict; newly discovered evidence
· Rule 60 – can reopen case within a year – requests for relief from judgment
· Clerical mistakes

· Judge can offer remitter when jury’s damages “shock the conscience”

· P can accept award less than jury’s or new trial

· Mistake or excusable neglect (e.g. new evidence; court doesn’t have jurisdiction; lack of notice)
· Standard under U.S. v. Swift (1932) – “clear showing of grievous wrong evoked by new and unforeseen conditions”

· Judgment’s enforcement

· Can’t execute until 10 days after entry

· Execution: method of forcing losing party to satisfy money judgment (Rule 69)

· Debts get set out to collection 

· Garnish wages

· Writ of execution: commands officer to seize property of losing party

· Injunction: requires defendant to do something or stop doing something

· Can hold defendant in criminal contempt (set time) or civil contempt (fines and imprisonment end when order obeyed) if he fails to obey

· Appellate review: final judgment (28 U.S.C. 1291) or interlocutory appeal (28 U.S.C. 1292) – appeal taken during pendency of case (e.g. grant or denial of preliminary injunction) – panels of 3 judges

· Generally only for final judgments – FRAP 3 and 4
· Interlocutory appeals

· As of right (§1292a)

· Injunctions

· Receivers (directing sales or disposals of property)

· Admiralty (order finds liability, but leaves damages)

· Patent infringement (order missing accounting)

· Property possession
· Discretionary

· Controlling question of law with substantial grounds for difference of opinion

· Immediate appeal may materially advance ultimate termination of litigation
· Stay of judgment:  faces same test as preliminary injunctions—likelihood of success on merits & whether irreparable harm will occur

· Appellate courts can take several postures in reviewing judgments from below:

· de novo standard:  no special consideration of the trial court’s view of the legal issues

· Clearly erroneous standard:  trial judges’ factual findings only set aside if clearly erroneous

· Abuse of discretion standard:  accords some deference to the trial court’s judgment; this is a middle ground between the above two

· Can get writ (of mandamus or prohibition) when appeal is insufficient to correct problem and actions were serious abuse of power

· Losing party can appeal to US Supreme Court:  
· in rare circumstances they can invoke mandatory appellate jurisdiction
· 3 judge courts get direct appeal – 28 USC § 1253
· most proceed by requesting discretionary review through filing petition for a writ of certiorari (SC Rule 10; 28 USC §§ 1254, 1257-59)

· need four judges for cert

· Finality

· Once a case has been litigated in federal or state court, it cannot be relitigated in the other forum (28 USC § 1738)
· Res judicata – the thing has been decided – final judgment

· cannot assert same cause in later lawsuit

· same P and same D

· Collateral estoppel – determination of facts in litigation is binding in future proceedings (issue preclusion)

· someone who was party or privity in previous case

· can use offensive CE if fairness to D considered (See Parklane)

NOTE: federal courts follow doctrine of exhaustion of administrative remedies – must use all opportunities for reconsideration provided by agency before going to court
CHAPTER 1. THE VALUES OF PROCEDURE
p. 54

When analyzing each case, ask yourself the following questions:

1. What is the problem in the world at large?  What are the underlying events in people’s lives?

2. Who decided to try and make this case a lawsuit?  Why?

3. Is the problem being pushed into law in some way or is law working with and not against the problem at large?  Or does law need to change to take problems into account?

4. What is the remedy sought?  What is the remedy provided?

History of the Federal Rules of Civil Procedure

· Until 1938 federal courts employed procedure of states in which they sat.

· 1930s - progressive movements & nationalization generates Fed. R. Civ. P. 

· 1940s – 1970s - nation responds favorably, applauding the utility of the Rules

· 1960s – emergence of group actions, class actions, notions of impact litigation

· 1970s – present - Increasing criticisms of the Rules as a result of:

· Rules are unable to address or adapt to the changing problems of society

· Transnationalism 

· Technology

· Too much room for lawyers to exploit rules, such as discovery

· Move to alternate forms of dispute resolution (ADRs)

Goldberg v. Kelly

p. 54
Issue: Does the Due Process clause of the 14th Amendment require recipients of AFDC and Home Relief entitled be afforded an evidentiary hearing before termination of welfare benefits?
Answer: YES – affirmed lower court

Jurisdiction: 1343(3) and (4)
Cause of action: violation of due process – 14th Amendment

-42 U.S.C. 1983 (Civil Rights Act) – holds administrative officers liable for depriving people of rights and privileges in the Constitution
Relief Sought: Pre-termination hearing
Plaintiffs-

· want continued welfare benefits – money food and housing
· SO claim that process is unfair
· class (under Rule 23) is all recipients of public assistance under AFDC or NY Home Relief whose assistance is on the verge of being terminated
· however never actually certified as class
· went to three judge court – chose state court, but could have gone to federal court

· wanted equitable relief (injunction) so went to judges, not juries
Defendants-
· State and city officials administering program and making rules

· NOTE: Both programs amended termination requirements after suit was brought but challenged constitutional adequacy of these procedures

· Left out people directly responsible for program (caseworkers) 
· Can’t sue government directly, but can sue the administrative officer in official capacity

· Sue people who can give relief – harmdoer v. remedy giver

Procedural posture: Two suits filed against City and state officials. Suits consolidated in district court (Rule 42).  Denied preliminary injunction and summary judgment. Granted right of intervenors to join suit.  District court (3 judge court) entered judgment. City appealed, state did not.  SC denied stay request. SC upheld verdict.
TRO-

· Ps say imminent suffering because can’t afford necessities; will not cause undue inconvenience or loss to Ds

· Defendants say no irreparable harm b/c benefits restored and modified process so no claim; now have due process

· TRO denied

Defendants’ Response-
· D says failure to state a claim because no regulations safeguard procedural due process; also restored benefits to named plaintiffs

· D NY State files Motion to dismiss pursuant to 12b6 – assume it’s all true; claim fails on its face, but what he’s really doing is filing 12c because needs more information

· D NYC files motion for summary judgment (Rule 56)
Negron moves to intervene (Rule 24) 

· Strategic move to show problems haven’t been fixed

· Say intervention of right because have property interest in welfare benefits; interest could be helped or harmed by result

· Furthers dramatic narrative
· New people different because rights terminated after rule-change
· Having name in complaint helps you get benefits back sooner
· Court grants right of interveners to join suit
Holding: Procedures followed by NYC city officials constitutional inadequate because didn’t permit recipients to appear personally before termination and didn’t permit presentation of evidence or cross-examination.

· Balance private interests and government interest (for- fosters dignity and well-being of people; against - $)
· Brennan concludes that 1) it is an important governmental interest to guarantee that those persons who are eligible for benefits receive them and 2) that the government can minimize the costs incurred by a pre-termination evidentiary hearing by making more efficient use of resources.  Therefore, the government interest in this case does not outweigh the recipients right to process before the termination of their benefits (“property” in the 5th and 14th Amendment sense).
· The “fair hearing” does not need not be a judicial or quasi-judicial one.  What is required:  minimum procedural safeguards, adapted to the particular characteristics of welfare recipients, and to the limited nature of controversies to be resolved.  

How much process is due?

· Required

· Pre-termination hearing

· Timely and adequate notice detailing reasons for proposed termination (no bright line – but NYC’s policy of 7 days was sufficient)

· Opportunity to present own arguments and evidence orally and present evidence

· Must be tailored to “capacities and circumstances”

· OPPORTUNITY TO BE HEARD

· Access to attorneys (not government funded)

· Impartial decision-maker

· Record with reasons, but no need for full opinion

· No

· Attorney, subpoena power, rules of evidence, stenographer

· Uncertain

· Burden of proof; prior disclosure (who’s coming); what kind of record?; appeal; open files?

· Brennan calls it rudimentary, but Powell says it was a lot (in Matthews)
· JR - Considered “process revolution” by some
Dissent: Justices exercising legislative power and exceeding power of Constitution.  Requirement of hearing paralyzes government’s efforts to protect itself from paying people not entitled to payments. Decision has slippery slope – may lead to eventual result of full judiciary hearing.

Questions to ask about any case
· What is the cause of action? (What is claim and why entitled to relief?)

· Rights under statutes/regulations, state and federal constitutions and common law

· How do you decide who to name as a defendant?

· Person who can provide relief you want

· Where do you go?

· Judge (injunction) v. juries (usually if damages)

· Court must have subject matter and personal jurisdiction

· State v. federal courts

· Concurrency – state courts have jurisdiction in cases arising under federal law

· Decision is strategic

· Decision may be more far-reaching in district court

· Resources of judges/size of dockets – which is faster

· Which is faster

· What is information base

· Information about status of law, precedent

· Procedural rules

· What relief is sought?

Jurisdiction 
· Over the claim (subject matter)
· Federal Question

· Federal context also through ID of parties (ambassadors; citizens of 2 states)

· Over the person (personal jurisdiction)

· Plaintiff has to go to D – where action occurred or D is permanent resident (28 USC 1391)
· D can waive in personal jurisdiction

· General (can take everything) vs. limited 

· Concurrent (can file in state or fed. court) vs. exclusive
· Unless specifically prohibited (e.g. 1351) state courts have jurisdiction in cases arising under federal law
· Original (case originates) v. appellate

TRO/Preliminary Injunction

asking for immediate court assistance on grounds that party is in danger of being irreparably harmed; require party to refrain from doing something or continue to do something (maintain status quo)
· TRO 

· Limited to 10 days subject to one renewal or agreement for extension

· Ex-parte TROs - no notice requirement if there is reason (e.g. battered woman; want to prevent company from tearing down landmark building), but generally have notice
· otherwise packet of TRO papers has to include efforts to give notice

· no evidentiary hearing
· Preliminary injunction-

· generally involves court receiving evidence- either documents or witnesses

· notice requirement
· may be in effect for duration of case

-cannot conclude anything from denial of judge to give TRO or preliminary injunction
-judge’s order must be specific about parties direct to and act required or restrained

· Criteria for deciding
· Irreparable harm to party
· Likelihood of success on the merits 
· Balance of hardship 
· Other adequate remedies? 
-OSC speeds up process – not actually mentioned in Rule 65, but was entrenched before Fed. Rules
-equitable relief because future looking
Multiple Parties

· Start as a class – Rule 23

· Dragged in – Rule 19

· Intervene as outsiders – Rule 24
Intervention – Rule 24

· court exercises discretion and considers whether intervention will delay or prejudice the adjudication of the rights of the original parties)

· to be an intervener, not required that you be able to join as P in original lawsuit
· random outsiders can enter suit w/o agreement of parties
· don’t have to be parties to provide evidence (witnesses affidavits)

· Intervention of right 

· timely

· interest relating to property or transaction 

· interest is impaired or impeded (could be helped or harmed by result)

· not adequately represented by existing parties [possibility intervener can join lawsuit w/o P or D wanting them]

· Permissive intervention - ? of law or fact in common 

· Timely

· Question of law or fact in common

· No undue delay

· No prejudice to original parties

Is there a protected interest? 

· Life, liberty or property

· Property rights created by state (e.g. welfare; driver’s license)

· Often look to statute, but this could be over- or under- inclusive

How much process is due?
· Matthews v. Eldridge (1976) – p. 130
· 3 prong-test

· private interest

· economic

· dignity; fairness

· here – uninterrupted receipt of income and participatory dignity

· risk of error (what is the cost and who bears?) 
· risk of deprivation of private interest

· here – small risk because govt. required medical assessment and recipient could respond through questionnaire and have representative examine records

· emphasize preference of written documentation over orality

· public interest

· e.g. fiscal and administrative burden

· here – increased costs of hearings plus interest in accuracy

· no oral hearing for person denied disability benefits – say oral hearing does not increase accuracy
· Mashaw – p. 141 – should consider

· Individual dignity – need for participation
· Equality – procedures should be equally applied
· Tradition – predictability – procedures tested by tradition
· Medina v. California (1992) – p. 149

· Decision is not in violation of due process unless it is incompatible with fundamental fairness (presumption in favor of using tradition as baseline)
· Essentially consider historical tradition and state legislative decisions in weighing Mathews factors (presumption of legitimacy)
· Less intrusive formation than Matthews

· State law placing burden on D to demonstrate he was incompetent to stand trial in criminal prosecution was constitutional
· Blackmun Dissent – can’t say constitution forbids trial and conviction of incompetent person, but tolerates it when competence is unclear
· Roth entitlement – right created through legislature 

· Congress creates entitlement, and Court decides how much process is due

· Lassiter v. Department of Social Services of NC (1981) – p. 164
· ? of what is relationship between lawyers and accuracy (do lawyers add value?)

· repeat player vs. one shot

· due process right to counsel in parental termination hearings IF you show the risk of error would be high – NOT absolute right
· balance elements of the Matthews test against each other and the presumption that indigents only have right to counsel when personal freedom is at stake

· burden on litigant to prove counsel is necessary (private interest and risk of error high; govt. interest low) 
· Lassiter did not show risk so no right to counsel here 

· Majority thought lawyer would add nothing in case

· Blackmun Dissent – risk of error is high

· Stevens dissent – question of fundamental fairness; termination of rights is deprivation of property and liberty

· MLB v. SLJ (1996) – p. 186
· Indigents seeking appellate review for parental termination cases have right to have fee waived

· No right to appeal, but if appeal offered cannot be contingent on ability to pay

· “quasi criminal” procedure

· Examine individual interest vs. state’s justification of the rule (Matthews-esque test)

· Thomas Dissent: will open floodgates; should even take back criminal protections (overrule Griffin)
· Who gets to decide how much process is due?
· Congress? – if they give some process that’s enough?
· SC split 

· Arnett v. Kennedy – take bitter w/ sweet – get entitlement, but only as much process as Congress provides

· Loudermilk – legislature defines property, but courts decide how much is due

· Court

· Summary

· Cases use balancing 

· Medina and Mathews are not that different

· Medina and Lassiter use different presumptions

· Overlap between Mathews and Goldberg but vary in articulation and emphasis on government interest in minimizing procedure

· General problem – legitimacy of state-based decisions that include force/reallocation of assets

· Tradeoffs

· Aspirations for procedural system v. needs of individuals

· Importance of discretion v. rule bound limitations

· Natural rights arguments v. utilitarianisms

· Adversarial v. “friendly” disputes

· Voice, participation and efficacy, dignity, equality, worry about arbitrary government action (Mashaw, Miller, White, Michelman)

· Role of court

· Need for deference to admin agencies promulgating the rules and state legislatures? 

· Questions of federalism or separations of powers

· Should Congress be able to vary process (e.g. PLRA)

· Transubstantivity (FRCP) v. individuation
Lawyer Access and Compensation
· 28 USC 1920 – judge may tax as costs fees of clerk, court reporter, printing, copying, docket fees, expert compensation

· Michelman – Access to litigation protects values

· Dignity – self-respect

· Participation – means of exerting influence

· Deterrence – influences behavior of others; can redress situations

· Effectuation – litigants can get what is rightfully theirs

· Reasons for user fees

· Internalize costs

· Discourage overuse

· Felony or misdemeanor w/ prisoner ( lawyer (6th Amendment)
· Misdemeanor w/o prison ( no lawyer

· Mayer – right to appellate counsel for misdemeanor because professional career at stake

· Right to transcript on appeal
· Title 18 – p. 197 - EVERYONE has right to counsel in federal system

· Legal Services Corporation Act of 1974 provides money for legal services for poor, but 1996 amendment restricts use of money (e.g. no class action) – p. 198
· Need to meet income test

· Notion of public access to lawyering

· Criminal Justice Act, 18 USC §3006(a) provides lawyers for indigent criminal Ds in federal court system

· Means of payment

· Contingency fees – contract for fixed percentage of any award

· Lodestar – hourly rate x #hours
· Can get fees from 54(d) and statutes (e.g. Civil Rights Attorneys’ Fee Act)


CHAPTER 2. CONCEPTUALIZING INJURY

p. 203

What constitutes an injury – as having been “harmed” in fashion cognizable by the courts?
Standing

· Gilmore v. Utah (1976) – p. 204

· Mom does not have standing to appeal son’s death sentence because son willingly and competently waived right to appeal

· Would have standing as next friend if Gary was incompetent and unable to seek relief

· Dissent (White): Gilmore cannot waive requirement that Utah follow Constitution

· Dissent (Marshall): Due process problems because timing not enough for proper consideration

· Whitmore case – prisoner who sought to challenge validity of death sentence imposed on another inmate who declined appeal lacked standing despite fact that Arkansas had comparative review – process by which death sentenced compared with others to test for arbitrariness

· Pennsylvania v. McKenna (1978) – PA Supreme Court - p. 220

· Even though appellant does not challenge constitutionality of death penalty statute, SC finds it unconstitutional

· Say if sentence in excess of authority of court must recognize that
· “interests of society as a whole in seeing justice done”

· NOTE: State can find something a case that federal system does not (See Gilmore)
· Dissent (Nix): decision exceeds authority

· Sierra Club v. Morton (1972) – p. 226
· Need injury in fact to bring case

· However injury in fact includes aesthetic, recreational and environmental interests, not just economic ones
· Sierra Club did not have standing to challenge construction of proposed ski resort because did not allege specific injury to organization or members
· Fact that injury is widely shared is insufficient

· Douglas Dissent: trees should have standing and guardians
· Blackmun Dissent: need special rules for environmental litigation

· Lujan v. Defenders of Wildlife (1992) – p. 238
· For standing, need 

· injury in fact (direct)

· concrete and particularized – actually experienced by person

· actual or imminent (not hypothetical)

· causation – injury traceable to action of D
· redressability 

· easy to show where P is object of action

· Defenders of Wildlife did not have standing to seek judicial review of decision not to apply Endangered Species Act to foreign countries

· DOW alleges two of members injured b/c they have visited Egypt and Sri Lanka (affected countries before) and plan to return; sue under citizen-suit provision of ESA
· Injury here is too speculative

· Reject ecosystem nexus, animal nexus and vocational nexus arguments (idea that anyone who observes or works with animals is affected)
· Direct injury would be someone who works with animal in affected country

· Kennedy Concurrence: Congress has power to define injuries, but ESA does not do this concrete injury requirement confines judicial branch to proper role

· Stevens Concurrence: respondents had standing but ESA not intended to apply to foreign countries

· Blackmun Dissent: genuine issues of fact as to both injury and redressability; Congress wanted to allow procedural citizen suits

· Post Lujan cases (p. 255) apply Lujan test except for Vermont Agency (payments from govt. to individuals bringing fraud actions to encourage private injury conferred standing) – p. 257
· Reasons for restricting standing

· Quest for better plaintiff – competence, concreteness (real facts)

· Who is better – expert or U.S. govt. vs. person directly affected

· Individual autonomy

· Fear of floodgates

· Tradition

· Question of whether Congress or Courts are better suited to determine standing

· Congress can define injury and create categories (e.g. testers who bring suits claiming discrimination under Fair Housing Act)

· State courts often have broader conceptions of standing that fed. court

Associational Standing 

· when can groups litigate claims on behalf of members?

· Hunt Test (1977) – p. 252 – Association (e.g. union; corporation; interest group) has standing when

· Members would otherwise have standing to sue in own right

· AT LEAST ONE (United Food)
· Interests are germane to the organization’s purpose

· Neither claim asserted or relief requested requires participation of individual members

· Congress can alter third prong b/c judicial imposed limit (United Food & Comm. Workers)
· SO, can represent claims of absent third parties (e.g. unions)

Citizen Suits – Express v. Implied Cause of Action – p. 254
· Express – directly conferred by statute (e.g. FLSA §216)

· Implied 



· 4 part test in Cort v. Ash – p. 261
· Did Congress intend to create a private cause of action?

· Does the legislative history provide any insight?

· Would private enforcement be inconsistent with the statutory scheme authorizing a public official to bring suit?

· Would implication of private claim provide federal jurisdiction over issues traditionally committed to states?

· NAACP v. Button (1958) – NAACP had standing to tell Alabama not to require them to turn over membership records

· Before 1980s, congressional silence inferred private cause of action

· Now, silence indicates non-existence
· If cause of action, jurisdiction may be available under 28 USC §1331

· If no cause of action, enforcement depends on federal officials

· Davis v. Passman (1979) – p. 262
· Cause of action and damages remedy implied from 5th Amendment
· Bivens action – sue state or federal official for damages under the 4th Amendment
· Congressman hires Davis as admin assistant and fires here because she is a woman; said good worker, but she needs a man

· Majority says Davis has cause of action – court is only means to redress violation of rights

· NOTE: Passman may be immune from damages under Speech and Debate Clause

· Burger Dissent: Congress should be free to choose own staff

· Stewart Dissent: Majority did not address defense of congressional immunity from suit under Speech and Debate Clause

· Powell Dissent: Majority intruding on powers of Congress

CHAPTER 3. JUDGING: THE TEXAS PRISON LITIGATION 

Summary
· Very proactive in finding case 

· Lots of complaints from prisoners with poor cases

· had law clerks inventory habeas writs and find 4 Ps and recruited judge to bring class action

· ordered US to appear as amicus and eventually intervened

· Critics of Justice: role of the judge is to interpret the law, not to make the law, not to change the social policies that the legislature has established by passing the law. 
· Judicial neutrality does not mean passivity

· Example of Fuller’s “polycentric” problems
· appellate court worried about interfering with states’ rights

· remedies should begin with what is absolutely necessary (355)

· “remedy imposing great cost on a state could not be ordered unless its constitutional need has been demonstrated” (356)
Consent Decree: In Swift, Cardozo stated criteria for modifying a consent decree, “Nothing less than a clear showing of grievous wrong evoked by new and unforeseen conditions should lead us to change what was decreed after years of litigation with the consent of all concerned.” 
Magistrate judges

· Mostly pre-trial stuff – depositions; discovery; some settlement

· Appointed by district judges

· Question of whether this is constitutional because not Article III judges
· some districts have one magistrate judge per district judge and some have pools

· what can magistrate judges do?

· B1(a) 

· Pretrial management – discovery, intervention, etc.; not important stuff (e.g. length of dispositions)

· Not dispositive (disposes case) motions

· Standard of review: clearly erroneous or contrary to law

· B1(b)

· Any motion except in paragraph A for posttrial matters or prisoner petitions challenging confinement

· Standard of Review: de novo

· Some people say retry case, but SC says you can do de novo review w/o new hearing; may just need to reread record ( leave determination to district judge

· Pretty easy to confirm, but hard to reverse without taking more evidence

· 636(c)(1) – on consent of parties, can preside over trial and enter judgment

· judgment is final judgment and get direct appeal to court of appeals

· 636(c)(2)

· can serve as special master

· 636(c)(3)

· additional duties not inconsistent w/ constitution

· tracking over time – straight line to more and more powers

Justice’s Order Appointing Special Master

· unlimited access to TDC (TX Dept. of Crim. Justice) facilities without notice

· unlimited access to files

· right to conduct confidential interviews with staff and inmates

· may attend any TDC meeting

· power to order and conduct hearings; require attendance of witnesses

· not meant to direct compliance, but observe/monitor/find facts/report

· standard of review for findings is “clearly erroneous”

· now de novo

· TDC pays

· Ruiz v. Estelle (5th Cir. 1982) amended order to (1) make it clear master does not have authority to hear matters that should be the subject of separate proceedings (e.g. 1983) and (2) only use the “clearly erroneous” rule to apply to hearings, not reports 

· It is exceptional circumstances

· Difficulty of implementation

· TDS’s intransigence toward previous court orders – non-compliance

· District court order explained reasons for appointment of special master

· Also have inherent equitable power in addition to rule 53 to appoint a person, whatever the title, to administer remedy

· Allowing master to submit reports based on observations and investigations in absence of formal hearings violates due process rights of parties and transcends powers given in courts of equity

· Justice’s vision goes beyond of masters with specific area of expertise

· Takes onus off party to investigate and monitor compliance and come to court every time there was a violation

Prison Litigation Reform Act (PLRA) 
p. 394
· Statutory modification of rule 60, 65, 53 and 23

· Termination of any consent decree within 2 years

· Rule 65 – different type of preliminary injunction

· different special master appointment process than under Rule 53

· only have master if remedial phase is “sufficiently complex”

· sets rates

· no ex parte communication

· different way of strike system (assumes contention)

· parties have right to interlocutory appeal of appointment

· court has to review necessity of master every 6 months

· can conduct hearings on  PROPOSED findings of fact

· compensation must be paid by funds appropriated to judiciary instead of parties

· separation of powers problem?!?

· Justice said yes, but 5th circ. And SC said no
CHAPTER 4.  RESOLUTION WITHOUT ADJUDICATION 
What role ought judges and more generally adjudicatory processes play in promoting disposition w/o adjudication?
· Most cases settle (90% +)

· Judge should not settle, but act as mediators

· Managerial approach

· Informality

Judith Resnik, “Managerial Judges” (1982) p p. 452

· Sources of the new managerial role of judging emerged for several reasons: 

· 1938 FRCP required parties to exchange all info relevant to the litigation. Prevailing norm was to protect your client and withhold what you can. Thus pretrial disputes emerged and the need for judicial intervention.  

· Amount of work has increased and judges have become concerned about efficiency. No one has asked whether relying on trial judges for informal dispute resolution and for case management is good, bad, or neutral. 

· pretrial v post-trial management 

· They are similar in that the process is less formal and the type of information is not necessarily that which could be considered in court

· Post-trial is more familiar 

· Often, the perception is that post-trial management is more powerful because of its potential sweeping effects

· However, pretrial management is more powerful because:

· It occurs with higher frequency than post-trial management

· “Pretrial management is judge initiated, invisible, and unreviewable” and “it breaks sharply from American norms of adjudication” 

· Judges have broad discretion

· The judge can self-start action, unlike usual judicial process

· The process is not public

​​​​​​​​​​​​​​​​

The Civil Justice Reform Act of 1990, 461 (28 U.S.C. §§ 471 et seq.)

· Concerned with “cost and delay” in the civil litigation process

· Encourages “early involvement of a judicial officer in” managing the case and utilization of ADR when appropriate 

· The bill grows out of concerns that the adversarial process:

· Discourages settlement

· Depersonalizes the system through formal processes

· And lines the pockets of lawyers

· The law had little effect, either because it was ignored or it merely codified existing practice

· ** RAND studies showed that judicial management took time and cost money sometimes causing cases to be more expensive.  The data do not completely support the contention that judicial management and an emphasis on settlement lead to more efficient results. 
Alternative Dispute Resolution Act of 1998 (28 U.S.C. §651 et seq.)
p. 463

· Mandates use of ADR by District Courts because the outcomes are seen as more desirable and the process more efficient
· Allows courts to define qualifications of “neutrals”
· Certain disputes cannot be referred to arbitration:
· When constitutional rights are at issue
· Cases brought under USC §1343, which grants original jurisdiction in district courts over §1983-type cases
· When over $150,000 is in dispute
· Either party can get a trial de novo within 30 days, after which the decision has the effect of a final judgment
· Unless a party requests a trial de novo, an arbitrator’s award will be unappealable and be entered as judgment of the court. 
· This is motivated by a belief that the results generated by ADR processes are more desirable (because less adversarial and more efficient)
Brazil and Smith, “Choice of Structures: Critical Values and Concerns Should Guide Format of Court ADR Programs” (1999) – p. 467

· Among the possibilities for delivering ADR services are 1) in-house neutrals, 2) non-profit provided neutrals, 3) Court paid neutrals, 4) Unpaid neutrals, and 5) parties pay private neutrals

· The “staff neutral” system has advantages:

· Ties the court’s image to the ADR process 

· Because they’re tied to court they probably enjoy some of public’s faith in judges

· reduces the perception of bias and being “in it for the money”

· The problem with staff neutrals is:

· Concern that neutrals will share information with the judge

· Democratic access issue - while staff neutrals will be more accessible to litigants financially, they may be less accessible practically because there will be fewer of them than if the court hired out and used staff to coordinate contracted neutrals

· Uncertain quality because of limited money

· Not isolated from judicial pressure

· Hard to remove

· This legislation was an unfunded mandate, and it left many questions of structure unanswered

· Not clear that ADR is producing better outcomes, and the non-binding nature of the required ADR may prevent it from achieving goal of reducing dockets

​​​​​​​​​​​​​​​

ADR concerns: Courts will not provide enough support for ADR programs; courts will over-regulate ADR; and court promotion of settlement is itself objectionable.  Fiss takes up the third concern in the next article. 

Owen M. Fiss, AGAINST SETTLEMENT – p. 471
· For settlement: rests on consent and avoids lengthy trial. However, Fiss compares settlement to plea bargain: consent is often coerced; someone w/o authority may strike the bargain; and justice may not be done. 

· Parties are often unequal financially; this will invariably ‘infect’ the bargaining process and settlement will be at odds with a conception of justice that seeks to make the wealth of parties irrelevant

· Indigent plaintiff being risk adverse might be exploited by a rich defendant 

· Lawyers settle as part of quid pro quo relationship or strategically, not necessarily in the best interest of their plaintiffs 

· CEO may settle to avoid embarrassing disclosures although this might be in the interest of share holders

· ADR advocates use faulty assumptions, and the problems of ADR are that: 

· Consent is often coerced

· Partly because parties are unequal, and inequality is more easily managed by a judge at trial

· Settlement is often treated like a calculation of the outcome of a trial, but it, in truth, also reflects the relative abilities of the parties to fund litigation

· Inequality of parties can have 3 effects:

· Less funded party has less information about the likely outcome of a trial and at a bargaining disadvantage

· Poor party might settle because she needs the money immediately

· Poor party might not be able to afford litigation, and the settlement process allows a better positioned party to reduce its offer by the amount of the litigation costs

· There may not be authority behind the bargain

· Parties - Unclear who has the authority to bind a group, corporation or government to a settlement, and that individual’s interests may conflict with the good of the group

· Judge – Tough to retain control over post-judgment enforcement

· Without a trial and judgment, appeals are difficult

· Justice may not be done – broader social concerns are implicated in the judgment

· Whether to accept a settlement is determined in part by reference to what one imagines one would receive if one tries the case. But what one imagines will happen is constructed w/o the benefit of trial.  

· Are consent decrees more likely to be abided by? Possibly but this may be because defendants are required to do less
Hensler, “A Research Agenda for ADR” (1999) – p. 483

· We need to know where ADR decreases time to adjudication versus old style negotiation

· Empirically, ADR may not be as cheap and fast as once thought, and it may be imposing greater costs by adding a step in the litigation process

· ADR works when changes are made in case management, such as limiting discover and setting deadlines

· Mediation has outpaced non-binding arbitration.  May be caused by:

· Fee regulation for non-binding arbitration

· Mediators are a better organized group of practitioners

· People may prefer conciliatory outcomes

· Lawyers prefer mediation because:

· Requires less preparation than arbitration

· Less disclosure of strategic information

· Limited appealability of arbitration

· Mediation gives less opportunity for clients to evaluate lawyers’ skills and helps “over promising” lawyers compete for clients

Carrie Menkel-Meadow, “Whose Dispute Is It Anyway: A philosophical and democratic defense of settlement (in some cases),” (1995) – p. 488

· Settlement has been criticized as weak and compromising

· But compromise outcomes work better than win-lose outcomes when the parties do not value the same things equally

· Settlement is seen as unprincipled because it fails to apply the law

· But settlement is norm producing 

· individual settlement may be better than application of majoritarian laws, which are not necessarily fair or just

· Also, law may not be the only principle by which disputes should be resolved, for instance, economic, social, psychological or political values may be more important in some cases

· Settlement does not fulfill the value of public knowledge

· However, privacy is a pre-condition to some settlements (e.g. PLO accords; sexual harassment, defamation and employment)
· And the privileging of public discourse over individual rights is another importation of legal principles into a forum that is not strictly driven by legal values

· Settlement, in its idealized form, can be good because:

· It is more democratic because it allows choice of mode and is consensual (Fiss disagrees)
· There is a broader range of available solutions

· Compromise represents moral commitment to equality, justice, accommodation and peace

· It can be based on important, non-legal principles
· It allows for more complex structures than the Π-Δ binary

· There is more access through multiple modes of making claims and resolutions

· Settlement may actually increase access to justice 

Alternative Judges: Administrative Adjudication and Arbitration

Circuit City Stores, Inc. v. Saint Clair Adams, 532 U.S. 105 (2001) – p. 498 – employment contracts fall under the scope of the FAA
Proposed Civil Rights Procedures Protection Act of 2001 – p. 512

· Proposes that someone will be compelled to arbitrate a claim arising under VII only if someone voluntarily submits to arbitration after a dispute has arisen 

· Resnik says that this shows how surprised Congress is that the FAA applies to these claims, so now Congress is legislating to make exemptions.

Green Tree v. Randolph, 531 U.S. 79 (2000) – p. 513 –  1) Decision to force parties to arbitrate is final under §16(a)(3) and therefore appealable; 2) Agreement is not unenforceable because it says nothing about costs and, therefore, fails to protect her from potentially high costs.
Tom R. Tyler, Robert J. Boeckmann, Heather J. Smith, Yuen J. Huo, SOCIAL JUSTICE IN A DIVERSE SOCIETY (1997) – p. 523
· TAW studies compared adversarial and inquisitorial models (Adversarial model: Judge is a neutral referee; inquisitorial model: parties have less control over dispute; e.g., in many courts one attorney who talks to all parties, investigates the case, and then delivers a report to the judge)
· People are reluctant to take disputes to third-party authorities and do so primarily when they are unable to resolve those disputes through negotiation—this reluctance flows from the desire to maintain personal control (page 525)

· When people don’t know what position in a dispute they will occupy, they prefer the adversarial model

· Procedures that give people control lead to them feeling that they were more fairly treated

· Professor Resnik participated in a RAND study that found that that the settlement processes were not ones where the litigants were present, and litigants felt more in control in trials and arbitration proceedings (could tell their story) 
· It turns out that a fair number of litigants report enjoying the formality of process because they feel it confers dignity to the process

How do I Interpret Law?

· Text
· Idea is that agents of congress acting at Congress’s behest
· Attractiveness is objectivity
· Context
· Possibility of Ambiguity
· What was happening when law was enacted?
· Legislative history (committee hearings, congressional record, conferences)
· Idea is to determine intent
· Is there such a thing as collective intent?
CHAPTER 5.  AGGREGATION: GROUP LITIG. AND INDIV. PARTICIPATION

p. 533
Binding Participants

Parklane Hosiery Company Inc. v. Shore (1979) – p. 533
Facts: SEC won case against Parklane for false and misleading proxy statement. Shore moved for summary judgment asserting petitioners collaterally estopped from relitigating same issues.


Holding: Allowed use of offensive collateral estoppel (P prevents D from relitigating issue).  Did not violate 7th amendment because adverse findings in equity action. No different whether stopped from relitigating same issues against same or new party.


Rule: Courts have discretion in precluding offensive collateral estoppel. Should not allow where:

(a) P could easily have joined previous action – don’t want Ps to adopt “wait and see” approach

(b) application would be unfair to D – don’t want where inconsistent prior rulings or first action for such small sum didn’t defend vigorously or new procedural opportunities


Dissent (Rehnquist): 7th amendment right to jury trial precludes application of offensive collateral estoppel.

Significance: 
· Don’t need mutuality for offensive collateral estoppel

· But there are certain requirements to use CE:

· Actually litigated in previous action
· Necessary and essential to final judgment
· Full incentives 

· No reason to distrust the judgment (e.g. inconsistent prior rulings)
Semtek International v. Lockheed 
· Generally, the question of preclusion in federal court is governed by federal law, which looks to state law.  But, the rules may vary depending on whether litigation in federal court is founded on diversity or federal question jurisdiction.

· Although Rule 41(b) indicates that all dismissals are to operate “as an adjudication on the merits” unless based on jurisdiction, improper venue, or failure to join an indispensable party, SC has held that 41(b) does not govern whether the judgment is “on the merits” for res judicata purposes

· So to determine whether the statute of limitations is deemed “on the merits” for res judicata purposes look to the state where the 1st case was held – because different jurisdictions may take different views on this issue 

· In this case – to determine whether there could be a second case in MD, looked to how CA state law would treat 41b for res judicata purposes

Full Faith and Credit

· Constitution - Under Article IV, § 1, states must accord judgments the authority that they would have in the jurisdiction where rendered (i.e., use res judicata the same way the originating jurisdiction would have).

· Statute - 28 U.S.C. § 1738 extends full faith and credit to federal courts, requiring them to give the same effect to judgments as would the rendering jurisdiction.

Hardy v. Johns-Manville Sales Corporation (5th Cir. 1982) – p. 541

Facts.  Multiple P sued multiple D under theory of industry-wide liability for mass torts related to asbestos-related injuries (diversity action).  Trial court used nonmutual offensive CE to apply a finding of earlier asbestos case (Borel) to obtain partial summary judgment for the plaintiffs (that products containing asbestos were unreasonably dangerous and that asbestos dust could cause mesothelioma).  D used interlocutory to challenge the use of CE and judicial notice.  D noted that many defendants in Hardy were not party to Borel and that Borel did not necessarily decide that asbestos-containing products were unreasonably dangerous since the jury could have found liability on any of several bases.


Holding:. In order to use non-mutual offensive CE against a D, that D must have been party in or privy to the previous action. Non Ds in Borel not bound because no privity. Even those in Borel not bound because there is ambiguity of whether the jury in Borel decided manufacturers knew or should have known of the dangers of their products and small amount at stake in Borel compared to this multimillion case.
· Need to give parties full and fair opportunity to litigate – reasonable notice of claim and opportunity to be heard

· Wrong to bind all D because they shared identity of interests

· No privity for non-borel D

· May have privity if

· Non-party had property interest

· Non-party controlled original suit

· Interests represents adequately

· Virtual representation – one party in suit so closely aligned with nonparty to be representative of class

Representative Litigation

Kenneth J. Mullane v. Central Hanover Bank & Trust Co. (1950) – p. 552

Facts.  Central Hanover Bank files an action for declaratory relief – no more liability to trustees.  They want the court to declare under the New York Banking Law (statute allows you to settle accounts every two years) that they’ve been good fiduciaries. This will stop beneficiaries from bringing future action. Mullane and Vaughan are designated representatives under the NY Banking Law to represent the group of beneficiaries (Mullane – represents those w/ interest in income; Vaughan – interest in principal). Per NY banking law, Central Hanover published notice of the settlement in a local newspaper for 4 consecutive weeks.  The beneficiaries did not receive any individual notice (though the provisions of the banking law were sent to beneficiaries when the common fund was first created).  Mullane said notice inadequate but NY disagreed.

Holding: Requirement of due process is to have notice must be reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections…must reasonably convey required information and give enough time for those interested to make an appearance, however, must consider doing this with regards to the practicalities and peculiarities of the case, and so long as reasonably met, the constitutional requirements are satisfied 

· Notice cannot be mere gesture

· publication is alright for those who are unknown since impractical to find their names
· publication is insufficient for those whose addresses are known – must be reasonable certain to reach MOST of the beneficiaries 
· some will guard interests of all

· other means (e.g. mail) that could have more adequately informed parties
Dusenbery v. United States (2002)

Facts.  P (Dusenbery) was a prisoner whose cash and car the government seized.  The government notified him by mail of forfeiture proceedings.  Letters were sent to three places:  certified mail to P in prison; the address where P had been arrested; an Ohio address where P’s mother lived.  Five years later, P contested the seizure and became a case about the adequacy of notice


Holding:  Using a Mullane (rather than Matthews) framework to assess the adequacy of notice, the court set a low “reasonably calculated” bar as the standard measure and determined that mail constituted adequate notice when the government seizes property of a prisoner.


Decision.  (Rehnquist): The Due Process Clause does not require heroic efforts by the Government to serve notice, and the government did not have to ensure that the letter reached Dusenberry in prison, only that it took effort reasonably calculated to apprise the party of the pendency of the action


Dissent.  (Ginsburg): Mail is inadequate in this case where the location and address of the person are known at all times.  Because person in prison, government could try harder to get notice to him without additional burden.
Eisen v. Carlisle & Jacquelin (1974) – p. 565
Facts: P sued two trading companies for charging excessive fees. P’s stake was only $70 filed as class under 23(b). District court said maintainable as class action w modifications 1) “fluid class” whereby damages given to future traders rather than those injured; 2)notice set to sub class rather than all members; 3) placed 90% of cost of notice on D after preliminary hearing on merits. Appellate court said 1) individual notice required; 2) entire expenses should fall on P; 3) fluid approach not valid; 4) class unmanageable under 23(b)(3)(D)

Holding:

· A court’s decision not to certify a class can be appealed under 28 USC § 1291 because, as a practical matter, the dismissal of a class action was a “death knell” for the entire action  
· Cohen conditions for appealability were met:  1)  separable from, and collateral to, rights asserted in the initial action  2) too important to be denied review  3) too independent of the cause itself to require that appellate consideration be deferred
· In a 23(b)(3) class action, there has to be individual notice to all identifiable class members, even if doing so is prohibitively costly and will not allow the action to move forward?
· Must be individual notice and costs falls on P

· Can’t impose costs of notice on D because this allows representatives P to secure benefits of class action without satisfying Rule 23

· Rejects the arguments that:  1) the high cost of notice would not allow the suit to continue; 2) no prospective class member has enough at stake to justify a separate litigation so there is little incentive to opt out


Partial dissent.  (Douglas): By 23(c)(4) P could form a subclass that would have less expensive costs of notice. The District Court can use 23(c)(1) to re-define the class by order, without any need to amend the complaint. Purpose of 23 is to provide flexibility in the management of class actions 


Significance: Early interpretation of Rule 23 – showed that notice under (c)(2) had to be given to individuals even if it meant that it would be impossible to proceed as a class. Also allowed a very lenient standard for review of the class action certification under Cohen – this gave appellate judges a lot of say over what cases proceeded as a class. The Eisen court is less cost-conscious than the court in Mullane

Class Actions and Appeals: 

Coopers & Lybrand v. Livesay (1978) later limited Cohen, and only allowed class actions to be appealed under permissive certification 28 USC § 1292 or through writ of mandamus.  This meant that denial of class action certification was not appealable as of right.

In 1998, Rule 23(f) was added, granting appellate courts discretion to permit appeals from lower court decisions granting or denying class action certification, providing that such appeals do not stay proceedings in the district court unless ordered by either trial or appellate court.  

Different types of decisions are appealable as of right vs. per discretion of the court

	
	As of Right
	Discretionary

	Final decision
	Arbitration

Cohen
28 USC § 1291
	Rule 54(b)—starts with a motion, but becomes appeal as of right if granted

	Interlocutory decision
	28 USC § 1292(a)

Injunction

Mandamus
	28 USC § 1292(b)

Rule 23(f)


Owen Fiss, “The Political Theory of the Class Action” (1996) - p. 582
· Class action encourages suits that benefit public policy

· Private attorneys general

· In tension with principle that every person should have day in court

· Not really a representative because the representation is based on self-appointment rather than election
· Notice serves as proxy of consent

· Individualized notice best recreates representation but it is expensive

· Collective notice just intended to ensure that powers of self-appointment not abused rather than recreating agency 
· This would have been best solution in Eisen 

· Individual notice not required by Rule 23
Judith Resnik, “From ‘Cases’ to ‘Litigation’” (1991)

· Numerous aggregative techniques beyond class action

· FRCP:  class action; consolidation (Rule 42 allows joint hearing); interpleader; joinder; outsider intervention; appointment of special masters or experts (Rule 53)

· Federal statutory mechanisms (specific statutes – e.g. ADEA; multi-district litigation; bankruptcy and interpleader)

· Case law:  collateral estoppel; res judicata; law of the case; stare decisis; construction of joinder rules; construction of ancillary and pendent jurisdiction; liability rules

· Court-based processing such as centralization by assignment of similar cases to a single judge or creation of a claims facility

· Lawyer-based processing:  incorporate a “master” complaint into many individual complaints; include many plaintiffs on a single complaint; create a “stable” of plaintiff-clients; represent a defendant sued by many plaintiffs

· 1966 class action rules greeted with controversy while 1968 MDL rules met with praise

· Class action seemed like it was “enabling” litigation while MDL seemed only to “expedite” litigation that was already filed

· Once filed, a class action is assumed to be an aggregate litigation until disposition while MDL is officially only a temporary aggregation

· The views of class action/MDL have been changing

· With the rise of contingency fees, class action seen less as empowering access than as a way of conserving judicial resources

· As MDL has been used in mass torts, its inability to reach unfiled, potential claims has been seen as a liability

Deborah Hensler et al, “Class Action Dilemmas:  Pursuing Public Goals for Private Gain,” 2001 - world of class actions is primarily one of 23(b)(3) damage class actions
Aggregation and the Problem of Agency

Claude Cimino v. Raymark Industries (5th Cir. 1998) – p. 603 (SAMPLING CASES)

Facts.  District court consolidated 3,031 asbestos cases under Rule 42 and certified a class action under Rule 23(b)(3).  The court implemented a trial plan with three phases.  Phase I:  complete jury trial of ten class representatives and a class-wide determination product defectiveness, warning, and punitive damages.  Phase II:  intended to address exposure on a craft and job site basis, but dispensed on the basis of a stipulation.  Phase III:  160 sample cases were tried to juries in order to determine damages only.  All remaining cases were assigned to one of five disease categories and received judgment based on the average damages of the sample cases that fell into their category.


Holding.  When dealing with many claims in a mass tort, courts cannot use a sampling of many cases to establish liability and damages against a D for the broader pool of cases in the name of creating judicial economy.

· The Phase III plaintiffs had individual trial for damages but there was not any individual determination of whether D was a cause of their diseases.  Under Texas law, causation must be determined as to individuals, not groups.  Since the determinations in Phase III did not involve juries or even Rule 50 summary judgment, the verdicts cannot stand.

· Likewise, the extrapolation cases are defective as to the question of damages as well since the procedure violated D’s 7th amendment right to have damages determined by jury.


Concurrence.  (Garza): If Phase II were implemented, it would have met the requirements for jury determination of causation.  But, there is still the problem of damages:  these must be individually determined. Congress should displace state law by setting up a system to deal with asbestos-related claims efficiently.
Financing Aggregation
notion set up by congress under Rule 54 and 28 U.S.C. § 1920 the sometimes losers are required to pay the winners costs – this starts because want to promote the private attorney general

Judith Resnik, “Money Matters” (2000) – p. 610
· Traditionally, the dominant paradigms in the civil justice systems have been those of unaided access and laissez-faire lawyering.  Unaided access refers to a bias toward litigant self-sufficiency rather than judicial assistance for those seeking to come into court.  Laissez-faire lawyering refers to the presumption that lawyers are fee in an adversary system to manage their relationship with minimal regulation

· State-enabled litigation and regulated advocacy are in tension with this traditional vision

· During the past century judges preferred ostensibly value-neutral measures whenever they had to determine attorney fees in common-fund and fee-shifting cases:

· “percentage of the fund” was assumed to mimic what clients would value the lawyer’s services at, given the existence of contingency fees

· “lodestar” was thought to mimic the market by relying on the attorney practice of hourly billing

· But, in mass torts, judges are the market.  Judicial allocation decision shape the incentives of lawyers evaluating new claims.  Aggregation destroys the laissez fair paradigm for judge determination of lawyer fees.

In re Auction Houses Antitrust Litigation (SDNY 2000) – p. 616

Facts.  D were auction houses accused of monopolizing the business and setting fees too high.  The court held an auction in order to appoint lead counsel.  In the auction, each firm bid a threshold amount (“X”).  100% of any recovery up to X would go to the class and the law firm would receive 25% of any recovery beyond X.


Holding. In special cases, auctions are a viable method for appointing lead counsel

Decision.  (Kaplan): Court rejected alternative method of selecting lead counsel based on lowest absolute fee because then the lawyer would have no upside incentive to go for a large award

Using “first-to-file” rewards attorneys for ferreting out claims that may be difficult for P to identify.  But, this is a special case where auctions make more sense:

· No attorney initiative required since the Department of Justice investigated D.
· The case has gotten extensive media coverage and attracted many able attorneys

· The form of relief sought is monetary (rather than equitable damages), so it is easier to evaluate bids

· Bidding attorneys have a great deal of information with which to evaluate the case

Auction helped maximize Ps recovery by encouraging higher value of settlement.
NOTE: This case could be problematic in that the judge is the one who picks the lead attorney and oversees settlement

Private Securities Litigation Reform Act (PSLRA) of 1995 – p. 622
· Variation on Rule 23

· Responds to complaints lawyers making more profits than clients and class actions were “headless” 
· Main concept:

· Creates a two-step certification process for securities class actions, in which a court has to approve a potential lead plaintiff (usually person with largest financial interest) and then to find class action status proper

· Breaks assumption that P and lawyer were unit by emphasizing P

· Lays out criteria for lead plaintiff so interests of class members are aligned

· Notice to class members by publication
· attorneys fees based on “reasonable amount actually paid” as opposed to 23h, which is just about reasonable
CHAPTER 6.  THE LAW OF SETTLEMENT

p. 633
Note:  In the federal rules, there is no specific provision for judicial review of the decision to dismiss or settle a lawsuit.  The laws do not impose an obligation on judges to scrutinize the stipulations of the parties.  Nonetheless, a settlement agreement is a binding and enforceable contract.

Agreeing to Settle
Neary v. The Regents of The University of California – 3 Cal. 4th 273 (1992) – p. 634
Facts: A cattle rancher (P) obtained a jury verdict for $7 million in a libel action against a public university (D). While D’s appeal was pending, the parties agreed to settle.  Agreement for $3 million for P and take verdict away (vacate). Court of Appeal denied the application.  

Holding: SC of California reversed.  Presumption in favor of granting vacature to effectuate settlement.

Legal Reasoning:

· appellate courts have authority to reverse or vacate trial court’s judgment when parties stipulate to action as condition of settlement

· strong policy favoring settlement 
· no extraordinary circumstances weighing against allowing reversal

· pros of settling

· conservation of party and court resources

· promote fairness to parties

· maintainence of integrity of judicial process

· no need to fear potential collateral estoppel

· primary purpose of public judiciary is to afford a forum for settlement of litigable matters between disputing parties
Concurrence (Mosk): the appellate court should determine on a case-by-case basis how this reversal will affect potential future litigants

Dissent:

· Would use balancing test with presumption against stipulated reversal (only in extraordinary circumstances)
· May affect third parties and public

· Judgment is product of public resources so not properly under the control of parties without judicial consideration
· Judgment has merit so people shouldn’t be able to nullify

· Will reduce incentive for pretrial settlements


NOTE: Federal courts do not allow stipulated vacatur (or at least only in extraordinary circumstances of equitable relief) - unlike reversal, vacatur does not imply that there was anything wrong with the judgment

The Neary presumption in favor of granting stipulated vacatur was later overturned by the California legislature.  


-shall not vacate unless NO possibility interests of non-public adversely affected AND reasons to do it outweigh erosion of public trust

There are different standards for allowing settlement and dismissals in civil and criminal cases ( see Fed. R. Crim. P. 48 & 11 (page 645 – 648)

Armstrong v. Board of Directors of the City of Milwaukee – 616 F.2d 305 (7th Cir. 1980) – p. 649

Facts: School desegregation case that the plaintiff class initially won – Ps were all current and future pupils. After 12 years, the case was vacated and remanded because of a new Supreme Court ruling on school desegregation. After a settlement was reached, the court held a public hearing. Intervening class members appealed from an order of the District Court approving the settlement agreement terminating the class action.  (Interveners were not Ps but were members of class.) District court process was (1) Pre-notification hearing to determine whether settlement is in range of possible hearing (should class members be notified) and (2) Fairness hearing – notify class members and let them speak. Interveners said process inappropriate because court had already found a constitutional violation, so should have been evaluated as a possible remedy in a fully litigated dispute.

Holding. 
· Settlement is appropriate means of arriving at a remedy and a constitutional violation is not a bar to settlement.

· Settlement did not authorize any clearly illegal or unconstitutional settlement

· District court standard – fair, reasonable and adequate
· Appellate court standard – abuse of discretion
Factors to consider in evaluating a class action settlement 
· Strength of the plaintiff’s case on the merits balanced against the relief offered by settlement
· complexity, length and expense of further litigation (this is the MOST important factor)

· Opinion of experienced counsel (for plaintiff and def.)
· Stage of the proceeding and the amount of discovery completed (ability of counsel to predict outcomes and evaluate settlement agreement)
· Presence of collusion in reaching the settlement (likelihood of bias/”selling out” the class)
· Amount of opposition to the proposed settlement

Rule 23 (e): requires notice of proposed settlement and judicial approval ( 

In Armstrong, there is a 2-step process: (later this relates to the revisions of Rule 23 (670-671))

· Pre-notification hearing on general reasonableness of settlement proposal

· Fairness hearing: class members are notified of proposed settlement and get a chance to be heard ( settlement must be judged “fair, reasonable and adequate”
Dangers of class settlement: 

· Must consider rights/interests of individual class members who were not party to settlement negotiations

· Must balance settlement proposal with public interest

Sidenote:  In Devlin, decided last term, the Supreme Court ruled that objectors to a class action settlement can appeal without intervening at the trial level.

Binding Whom? Settling What?
Martin v. Wilks – 490 U.S. 755 (1989) – p. 672

Facts: Blacks get finding of discrimination against Birmingham Fire Department and enter into consent decree for affirmative action. White firefighters brought suit, arguing affirmative action was race discrimination.  District court granted Ds motion to dismiss, saying white firefighters collaterally estopped from challenging consent decree (despite not being parties. Appellate court reversed.


Holding: White firefighters are not precluded from challenging employment decisions made pursuant to the consent decree.  Person cannot be bound by a legal proceeding to which she/he is not joined as a party.

· Knowledge of suit and opportunity to join not enough
· Need joinder as a party 

· Ps bear burden of designating all those who will be affected

· No duty to intervene

· A voluntary settlement in form of consent decree cannot possibly “settle” claims of group who did not join agreement


Stevens’s Dissent: While the consent decree had a practical impact on the white firefighters, it did not deprive them of any legal rights. Allowing collateral review, as in this case, would weaken the effect of judgments.


Sidenote: The judge must sign off on the consent decree, but this does not involve findings of fact and conclusions of law – just a determination that the decree was “fair reasonable and adequate”
When law changes, incentive to litigate changes
The Allure of Individualism, Fiss, (1993) – p. 692
· White firefighters represented by employers in Martin v. wilks

· Decision threatens to prevent any decree from binding third parties

· Joinder of all parties impractical

· Key is interest representation, not individual participation

Due Process of Law in Trilateral Disputes, Laycock (1993) – p. 696
· Disagrees with Fiss – white firefighters interests not represented by fire dept.
· Interests diverge at settlement stage

· employers often willing to sell out future rights of employees to avoid paying damages in back pay 
Civil Rights Act of 1991 – p. 698
(1)(A) except as provided in (2), an employment practice that implements or is within the scope of a litigated or consent judgment or order that resolves a claim of employment discrimination under the Constitution or Federal civil rights laws may not be challenged under the circumstances described in (B)

      (B) a practice cannot be challenged by 

(i) someone who had actual notice of the suit and an opportunity to intervene

(ii) someone whose interests were represented in an earlier challenge to

judgment or order under a similar factual situation unless there has been

an intervening  change in law or fact   

-sounds like wilks okay because won’t deny due process
(2) Nothing in this subsection should be construed to 


(A) Alter Rule 24 or alter the rights of successful intervenors


(B) Apply to the rights of parties to an action where a litigated or consent

       judgment or order was entered


(C)Prevent challenges based on collusion, fraud, lack of jurisdiction, transparently

      invalid decree


(D) Authorize or permit denial of due process of law required by the Constitution

The Alchemy of Settlement

Matsushita v. Epstein– 516 U.S. 367 (1996) – p. 700
· The Delaware settlement judgment is entitled to full faith and credit (§1738) notwithstanding the fact that it released claims within the exclusive jurisdiction of the federal courts.
· Look at state law to determine if state would give settlement a preclusive effect
· Essentially, the Supreme Court said here that settlement was so desirable that state courts can settle claims that they could not litigate.

NOTE: on remand, did not have to give full faith and credit because there was not adequate notice, so judgment violated due process

Philip v. Shutts: where money is involved, absent class members must have opportunity to opt out

Can only bind absentees when their interest have been adequately represented by parties 

Amchem Products, Inc. v. Windsor – 521 U.S. 591 (1997)  - p. 713

Facts: Judicial Panel on Multidistrict Litigation (MDL Panel) consolidated all federal asbestos claims into a single district; when settlement agreement was reached, plaintiff counsel filed for Rule 23(b)(3) class that would settle all future claims by those injured by asbestos (includes people who don’t even know of exposure now)
· Federal District Court in PA certified a settlement class
· Circuit Court vacated certification, saying proposed class failed to satisfy Rule 23
· Must meet certification requirements as if case was going to be litigated

· Class failed to satisfy b3 – questions common to class predominate over other questions – and a4 – adequacy of representation 

· Not all class members similarly situated – difference in factual situations created different interests and precluded adequate representation


Holding: Class actions for settlement must still satisfy Rule 23, but court need not consider problems that would attend a trial (e.g. manageability).  Here predominance and adequate representation provisions of Rule 23 not met, so can’t certify.

Legal Reasoning: 
· Can’t just certify settlement class because settlement is “fair”; must adhere to Rule 23

· Predominance requirement of Rule 23 b(3) is not met here 

· no predominant questions of law or fact in such a disparate group of plaintiffs

· problem here is huge split between people who have disease now and people w/o disease
· exposed to different products over different periods of time

· currently-injured and exposure-only plaintiffs should not be grouped together;
· Adequate representation requirement of Rule 23 a(4) also not met – currently injured vs. exposure-only plaintiffs (future claims) should be represented separately, perhaps by subclasses

· It would be almost impossible to provide adequate notice for such a huge and diverse 
· No trial so should not consider problems that would attend trial

Breyer Concurring and Dissenting. The majority should have explained more clearly where settlement is relevant in the Rule 23 consideration of class certification. This case should have been remanded to the Court of Appeals for consideration under the abuse of discretion standard.

Ortiz v. Fireboard Corp. – 527 U.S. 815 (1999) – p. 724

Facts/Background: 1993 Texas district Court (Judge Parker) certified class for settlement purposes comprised of 3 groups: 1. persons with asbestos injury claims against Fireboard who had not yet brought suit or settled; 2. those who had dismissed such a claim but retained the right to bring a future action against Fireboard; 3. past, present and future family members of class members exposed to Fireborad asbestos.  Settlement agreement reached (insurance co. pays $1.525B and Fireborad pays $10M).  Dist. Court certified the class and approved the agreement as “fair, adequate and reasonable” after fairness hearing; 5th Circuit affirmed.


Holding. For certification, the fund must be truly limited (limited by more than agreement of the parties) and it must be allocated to plaintiff class by a process that accounts for conflicts of interest among class members.  Reversed district court decision.

· 2 issues of equity among class members in mandatory class suits:
· inclusiveness of the class
· fairness of distribution to those in the class
· *this class fails both of these and fund not actually limited

· leaves out a  substantial portion of potential class members 
· settlement not take into account different interests/claim values of different class members (e.g., future vs. present claimants) 


Concurrence.  (Rehnquist): The dissent’s position would be correct if the Court were free to devise its own system for resolving the problems of asbestos litigation. However, the Court must decide under the current law, and the majority is correct given that tenet. The asbestos problem requires a legislative solution.


Dissent.  (Breyer)

Four special circumstances attend this litigation and make it lawful:
· asbestos litigation is big problem and lawsuits take long time to result

· no legislative intervention forthcoming

· District courts are best equipped to judge what methods of resolution are most effective.
· Alternative to class action is not individual trials because many individual claimants would be priced out of the system.

Deference should be shown to the District court’s decisions about shaping the remedy.

Without the global settlement, the insurance policies could have turned out to be worthless (if the companies had won the litigation).  And class without an opt out was also necessary because the insurance companies would not sign on to a settlement that allowed some claimants to wait for the outcome of the litigation. The majorities holding is based on its reading of (b)(1)(B) excluding this case as a limited fund.  However, as long as there is a significant risk that the value of the fund will be depleted before all claimants can recover, it fits the “limited fund” language (the litigation over the policy presented such a risk).

Agent Orange

Two Vietnam vets alleged exposure to Agent Orange were found not to be bound by a settlement because they had not learned of their injury until after the expiration of the settlement fund.  

Shows conflict between classes that purport to represent future claimants

CHAPTER 9.  STRUGGLES OVER THE PLACE AND THE LAW

· To unpack the concept of “jurisdiction,” examine:

· tension between functional efforts to bring all relevant parties and claims together for resolution at one time and the political and geographical boundaries of courts
· efforts to compel litigants to participate in proceedings at some distance from their homes and which sets of laws ought to govern their interactions.
2 kinds of jurisdiction: 

· Subject matter jurisdiction - a court’s power to decide the kind of case before it.

· Jurisdiction over the parties  - a court’s power to decide a case between the particular parties or concerning the particular property before it.

· Jurisdiction over the parties has 2 requirements:

· substantive due process - court must have the power to act upon a person or property

· procedural due process – court must give the defendant adequate notice of the action against him and a chance to be heard.  

· 3 kinds of jurisdiction over the parties:

· in personam – jurisdiction over the defendant’s person

· in rem – jurisdiction over a thing or a piece of property

· quasi in rem – the seizing of property or debt owed as a pretext for asserting authority over the person.  

· The Minimum Contacts requirement:  In order to assert in personam or quasi in rem jurisdiction, a defendant must have “minimum contacts” with the forum state.  That is, defendant must have taken actions purposefully directed towards the forum state.

· The word jurisdiction has: 
· vertical aspects: eg courts’ relationship with litigants.  

· horizontal aspects: eg the interaction between political units, such as states and nations. 

· Jurisdiction can refer to: 

· the authority of a court to speak to particular kinds of cases. 

· the authority of the court to compel participation of specific litigants. 

· the authority of the court to choose and impose a rule of law. 

· Subject matter jurisdiction denotes the power of the court to entertain categories of claims. Article III sets federal subject matter jurisdiction, which derives from 1. identity of the parties or 2. nature of the claim. 

· Personal or territorial jurisdiction denotes if a court, with subject matter jurisdiction over a case, can compel a particular litigant to appear. 
· Ancillary jurisdiction - a term used in federal courts when the court decides matters not normally under federal jurisdiction so that it can give a judgment on the entire controversy, when the main issue is a federal matter which it is authorized by law to determine.
· Pendent jurisdiction - In federal procedure, the policy that allows a federal court to decide a legal question normally tried in state courts because it is based on the same facts as a lawsuit which is under federal court jurisdiction.

Reconfiguring Jurisdictional Limits
· United Mine Workers v Gibbs, 1966 – p. 998
· State and federal claims can be brought in Federal court if the claims arise from a common nucleus of operative fact and they would ordinarily be expected to be heard in one judicial proceeding. (The State claim is a pendant claim; Doctrine of pendant jurisdiction- §1367, Supplemental jurisdiction.)
· The courts have discretionary power over whether or not to hear such cases
· The Considerations are given in the “crucial holding”:  p1166-4
· “Common nucleus of operative fact”(  Operative fact refers to the interactions in the case that bring forth the lawsuit.  Common nucleus means the claims must arise at the same time. 

· “Claims are such that the plaintiff would ordinarily be expected to try them all in one judicial proceeding” 
· Is it the same facts?
· Do you need the same evidence? 
· Owen Equip & Erection Co. v. Kroger (1978) – p. 998
· “Common nucleus of fact” under Gibbs is not enough
· need complete diversity to hear suit

· Facts: Iowa citizen sues Nebraska electricity company and company files third party complaint, adding equipment company. Electric company drops out (summary judgment) so no longer have diversity.

· Can’t allow P to circumvent diversity requirement based on pendant jurisdiction

· Resolution of second case not dependant on first (had new claim)

· Kroger chose to be in federal court

Power over the Person of the Defendant

· World-Wide Volkswagen v. Woodson (1980) – p. 1024
· The Supreme Court held that the Oklahoma court could not exercise in personam jurisdiction over a nonresident automobile retailer and its wholesale distributor in a products-liability action, when the defendants’ only connection with Oklahoma is the fact that an automobile sold in New York to New York residents became involved in an accident in Oklahoma.
· Woodson is district judge – want writ of prohibition to tell judge no discretion not to hear case
· There must be “Minimum contact” with the forum state and it must be direct (not through plaintiff or other conduit)

· Holding/Decision for Majority, White - The court finds that the petitioner VW has no “contacts, ties, or relations” with the State of Oklahoma, as required by Int’l Shoe, and therefore reverse the lower courts decision to grant jurisdiction. This is not about foreseeability (as Supreme Court in Oklahoma tried to say) of the product ending up in Oklahoma.  It would be harmful to expose local business to litigation on a national scale. 

· The Court recounts the abandoning of the Pennoyer decision for the “reasonableness” test of Int’l Shoe, and adds that the due process clause does not mean that state can make a binding judgment in personam against an individual (or corporation) with which the state has no ‘contacts, ties, or relations’. Even if most convenient, due process clause, acting as an instrument of interstate federalism, may act to divest the State of it power to render a valid judgment.

· The Court finds that the defendants do no business in Oklahoma, close no sales and perform no services there.  They do not have any privileges or benefits of Oklahoma law.  They solicit no business there through advertising or agents there.  They do not regularly sell cars to Oklahoma residents or customers.

· Minimum Contacts Test

· The “minimal contacts” test serves two purposes

· It protects the defendant against the burden of litigating in a distant or inconvenient forum.

· It acts to ensure that States do not reach out beyond the limits imposed on them by their status as co-equal sovereigns in a federal system. A type of check on state power. 

· Minimum contacts equals reasonableness and fairness. In determining jurisdiction, the court must assess the “burden on the defendant, the interests of the forum state in adjudicating the dispute, and the plaintiff’s interest in obtaining relief”, as well as “the interstate judicial system’s interest in obtaining the most efficient resolution of the controversies, and the shared interest of the states in furthering fundamental substantive social policies.”

· The court holds that the foreseeability of a possible may be connection has never been sufficient for personal jurisdiction under the Due Process Clause.  They say that foreseeability is not altogether irrelevant, only that it is more important to consider whether the defendant could have “reasonably anticipated” being hauled into court b/c of conduct and connection with the forum state.  So, a corporation which purposefully avails itself of the privileges of a State is on clear notice that they are assuming the risk and can acquire insurance.  

Jurisdictional Checklist

· Subject jurisdiction - Art 3 and § 1331, federal question.

· Personal jurisdiction - § 1332, diversity of citizenship.

· Notice – 14th Amendment and Mullane
· Venue - §1391 generally, and §1404 change of venue for the convenience of the parties

· Choice of applicable law 
· Other Considerations: Expenses for whom; Burdens for whom; Litigants try to play this for strategic interaction. Who gets to decide? Plaintiffs? Defendants

The Reach of the Federal Courts: Supplemental Jurisdiction

· In Finley v. United States, 490 U.S. 545 (1989), under the Federal Torts Claims Act, the federal court had exclusive jurisdiction.  Either San Diego or the FAA was at fault for a plane crash.  The issue was whether or not San Diego could be a pendent party in the FAA case where there was exclusive federal jurisdiction.  The Supreme Court said no; Finley must litigate both claims separately in separate courts.  

· This decision was highly criticized and the congress attempted to overrule it through 28 U.S.C. §1367.  It was an attempt to keep other case law while overturning Finley, but it created many problems b/c it is not clear which case law is still good law.  You could not overturn Finely unless you believed that Gibbs was rightly decided. 

· 28 U.S.C. §1367 

· “The district courts shall have supplemental jurisdiction over all other claims that are so related to the claims in the action within such original jurisdiction that they form part of the same case of controversy under Article III of the United States Constitution.” 
· does this mean less discretion than in Gibbs?
· Not over claims by Ps under persons made under 14, 19, 20 or 24

· Idea is P can’t add ancillary parties, but Ds can

· Rule 23 is missing, but don’t think we’re overruling rule 23

· (c) The district court may decline to exercise supplemental jurisdiction if:

· (1) the claim raises a novel or complex issue of State law

· (2) the claim predominates over the claim over which the district court has original jurisdiction.

· (3) the district court has dismissed all claims over which it has original jurisdiction

· (4) there are exceptional circumstances.

Choice of Law Considerations
Allstate Insurance v. Hague (1981) – p. 1067
Facts: Hague, a Wisconsin resident who works in Minnesota, is killed in a motorcycle accident in Wisconsin.  His wife moves to MN then files suit.  Allstate does not contest MN jurisdiction, but it does contest application of MN law instead of WI law (since it will have to “stack” policies and pay more under MN law).  Allstate alleges MN law would violate the constitution’s due process & full faith/credit clauses. 

· MN SC applied Leflar Test and said MN law better because you can stack policies
· predictability of result

· maintenance of interstate order

· simplification of the judicial task

· advancement of the forum governments interests

· application of the better rule of law

· Supreme Court said question was whether or not Supreme Court of Minnesota’s choice of its own substantive law exceeded federal constitutional limitations/due process

· Court ruled that application of Minnesota law by the lower court did not violate constitution; said the state had significant contact or significant aggregation of contact, creating state interests, such that choice of law was not arbitrary or fundamentally unfair

· can apply MN law because some contacts
· Court ruled that the minimum contacts test provides a floor that states must take into account the litigants and the law that is being applied.  The focus in choice of law is the relationship between the forum and the litigation broadly considered.  (Whereas in deciding personal jurisdiction, only the defendant’s personal contacts count—a narrower approach—the plaintiff’s position is relevant here too.) 

· Ask where is the center of gravity in a case and watch out for a false conflict
· However, court failed to hash out its own moral philosophical justifications for application of law to a person

· relevant test is significant aggregation of contacts b/w state and party, so choice of law is not aggregate or unfair; not enough to just say in this state so our law

- llustrates the difficulties in a multi-sovereign system of devising coherent solutions to choice of law problems. 

Multiparty-litigation

Phillips Petroleum Co. v. Shutts (1985) 

· Main Concept - 23b3 class must be broken up into sub-classes based on whether the law of a particular jurisdiction applies to them. Choice of jurisdiction and choice of law are 2 separate issues. Here, KS state court has jurisdiction, but cannot apply KS law
· Each P, need to ask are contacts significant enough to apply KS law
· Can’t use litigation as contact
· Notes - the Supreme Court makes it harder to do national class action because now there is a need to disaggregate parties and their forums. 
Erie Railroad v. Tompkins (1938) – p. 1079
· In diversity jurisdiction, Federal Courts must apply state statutes and common law (in deciding questions of “substantive law”

· Facts - Man walking along railroad tracks and loses his arm. Files lawsuit in SDNY (where RR was incorporated) and wins 30,000.  Appellate court said question not of local law, but general law so federal courts could exercise “independent judgment.”
· Under PA law, he was a trespasser, so have to show willful or wanton negligence

· NY law – looks to PA (place of accident) unless federal law requires otherwise

· Holding:
· Reversed Swift

· Federal courts must apply the law of the state in which they sit this is a new interpretation of 28 USC § 1652—except in matters governed by the Constitution or federal legislation.

· Fixed equality problem – non-citizens can go to federal court, but state citizens cannot

· Wants to restrict forum shopping

· No federal common law (JR says Brandeis is wrong here b/c SC is always interpreting constitution or statutes)

NOTE: same year as FRCP; pre-1938 follow procedure of state and substantive federal common law; post-1938, follow federal procedure and substantive state common law.

Hanna v. Plumer (1965) – p. 1085
· Federal courts must apply federal procedural law at all times, even where jurisdiction based solely on diversity.
· Facts- Petitioner Hanna (a citizen of Ohio) filed suit against Plumer (a citizen of Massachusetts) for an automobile accident in SC.  The suit was filed under diversity jurisdiction. Service in compliance with Rule 4(d)(1), but not MA statutes. If MA state law applicable for service, the statute of limitations runs such that it would end the case.

· Does not violate Rules Enabling Act

· Test is not whether applying rule is outcome determinative, but whether applying federal procedure creates incentives to violate Erie aims (discouraging forum shopping and avoiding inequitable administrative of the laws)

· Difference has no relevance to choice of forum ex ante

The term “substantive” has a different meaning under the REA than in Erie: when a situation is covered by the FRCP, the court has less discretion and must apply the rule unless there is a prima facie conflict with the REA (so REA defines substantive more narrowly)

2-part test when choosing between a FRCP and state procedure
1. Was it a rule of procedure as promulgated?

2. Is rule consistent, prima facie, with REA?

3. Does the rule in its application to the case abridge substantive rights?
· Post-Hanna the SC heard few Erie cases since most states copied the FRCP.
Walker v. Armco Steel (1980) – p. 1093

· Facts - Under federal law, lawsuit starts with complaint, but under OK law, it starts with service. Since lawsuit hasn’t been served, ? of whether Walker got lawsuit in on time?

· Holding: Did not get lawsuit in on time. Federal rules only determinative of dates when papers due.

· Reading rules to preserve uniformity
Gasperini v. Center for the Humanities (1996) – p. 1094

· Facts – NY codified rule for appellate reduction of excessive jury rules that conflicts with federal rules.

· SC ruled federal courts must apply that rule because it was “outcome affective”

· New test for procedure: outcome affective – would you have filed your lawsuit somewhere else because of federal rule

· If yes, federal court supposed to apply state law
Personal Jurisdiction
Concerned with jurisdiction over the defendant since the plaintiff has chosen the forum

Questions for consider when reading the subsequent cases: 
By what authority does a state exercise jurisdiction over parties who are not present? What is the source of the state’s power to issue judgment? 

How are judgments enforced? 

What are the factual issues upon which the case may turn? 

What is the theory for using the place of the event as a place of the judicial proceeding? 

Where should the litigation take place vs. what law applies to the case? 

Who is volitional and who is not? 

Pennoyer v. Neff (1877)  - p. 1017
· 2 lawsuits

· Mitchell v. Neff – does Neff owe Mitchell $300 in attorneys’ fees

· Mitchell publicizes notice in newspaper

· Neff doesn’t show so judge enters default judgment

· Sells property to Pennoyer

· Pennoyer v. Neff – turns on who wins 1st case

· You cannot obtain personal jurisdiction over a non-resident defendant unless you serve him within the state. This is the “presence test.”
· Need to physically touch to give notice or to attach property before suit
· Seized property after judgment instead of commencement of suit

· About substantive due process – don’t have power over Neff unless you have power over things
Notice and jurisdictional issues are dependent issues here, but now independent (See Mullane)
.  

Harris v. Balk (1905) – p. 1020
· Held: Jurisdiction does not depend on the original place of the debt. Debts travel with debtor rather than remaining with creditor.
· Means creditor can enforce more debt
· Ask: Is there sufficient relationship between the Defendant and the forum state to make it reasonable and just or for the state to exercise jurisdiction? 

International Shoe v. Washington, (1945) – p. 1022
· Held: “Presence test” is no longer governing personal jurisdiction, rather a “reasonableness test” takes over. 
· Minimum contacts with state

· Suit relates to these contacts

· Pennoyer-Balk rules endured for almost seventy years.  In 1945, however, the Supreme Court announced a major in-road into the Pennoyer “presence-equals-power” rule for personal jurisdiction through International Shoe. 

· Int’l Shoe replaces the “presence test” with “sufficient contacts” or operation within a state to permit state to enforce obligations, asking are the contacts systematic and continuous? 

· For personal jurisdiction, suggest looking at “the relationship among the defendant, the forum, and the litigation” (with the result of increasing ability of the State courts to obtain personal jurisdiction over nonresident defendants).

Mullane v. Central Hanover Bank (1950)

· Established that adequate notice and personal jurisdiction were two independent due process inquiries. 

· When there was a challenge to the court’s jurisdiction the judge had to determine two things. First, judge had to determine whether notice was adequate to afford them an opportunity to present their objections. Second, judge had to determine whether it was fair to exercise personal jurisdiction, which depended on the strength of the state’s interests and its customary character. This applies to in personam civil jurisdiction cases. 

Burger King Corp. v. Rudzeqicz (1985)

· Holding - A two step analysis when determining jurisdiction. 

· The court looked into whether the defendants had “purposefully availed” themselves of the privilege of conducting business in Florida. Court rejected “physical presence” approach:  “jurisdiction may not be avoided merely because the Defendant did not physically enter the forum state.” The court found purposeful availment by the defendants to conduct business in the State.

· The court must also look into “other factors.” Consider what would make the exercise of jurisdiction unfair or unjust (e.g. inconvenience, costs, gross economic disparity).

Helicopteros Nacionales de Colubia v. Hall, (1984) 
· Holding - Although some contacts with TX, lawsuit neither arose out of nor “related” to Helicopteros’ activities in TX

· There is a substantial difference between contacts that are “related to” the cause of action and contacts that “give rise” to the cause of action.  Court’s specific jurisdiction should be applicable whenever the cause of action arises from either.  He reminds that Int’l Shoe looks to fairness and reasonableness in determining jurisdiction.  

· Although didn’t arise out of specific activities initiated by Helicol in the State of Texas, the wrongful death claim is related to the contacts between Helicol and the forum.

Asahi Metal v. Superior Court of California (1987) 

· Concluded that the question was whether Asahi’s awareness of the fact its components made their way to CA was sufficient for CA to exercise jurisdiction over Asahi. The “substantial connection” required in Burger King must come by an action of the defendant “purposefully directed toward the forum State” (where simply putting products into commerce is not sufficient, i.e. not “purposefully directed”).  (O’Connor held that there was no evidence that Asahi designed its product for or tried to distribute its product in CA.)

Burhnam v. Superior Court of California (1990) 

· Physical presence is enough – tag jurisdiction

· Comports with history and idea of substantial justice

· Int’l shoe only applies if D is absent

· Brennan (Conc.): Int’l Shoe applies and provides jurisdiction because benefited from state services (e.g. police)

· Dissent: Physical presence outdated and should only be one factor

· Didn’t matter that he was non-resident and activities in state unrelated to suit

United States v. Noriega, (11th Cir. 1997)

· A defendant cannot defeat personal jurisdiction by asserting the illegality of the procurement of his presence.  (Ker-Frisbie doctrine—power of a court to try a person for crime is not impaired by the fact that he had been brought within the court’s jurisdiction by reason of a ‘forcible abduction’.

Semtek Inc. v. Lockheed Martin (2001) – p. 1094


Holding (Scalia): Rule 41(b) dismissal on the merits does not necessarily preclude state law claim.  If rule did it might violate Rules Enabling Act by modifying a substantive right and would violate federalism principle of Erie
· Note: interpreting federal rules narrowly to avoid conflict

Baker v. General Motors (1998) – p. 1098

· Although full faith and credit requires courts to respect another state’s settlement agreement, cannot tell another state not to talk to witness

· Litigation 1: Mr. Elwell v. GM – he’s an expert engineer who has done studies on exploding gas tanks; he brings lawsuit and they settle; deal is that I pay you $ and you agree not to testify against GM in other lawsuits

· Deal is deal for silence 

· Litigation 2: Baker car crash – sue GM and subpoena Elwell ( What is effect of settlement on ability of GA to command info. from Elwell

· Majority – GA can’t be told by MO not to talk to witnesses

· Kennedy (Concurrence) – Bakers can’t be bound

· Scalia (Concurrence) – enforcement doesn’t travel, but judgment does

Santa Clara Pueblo (1978)
· Tribal rule about patrilineal sovereignty

· Majority - We will not enforce Indian Civil Rights Act by creating a private cause of action

· Resnik believes court’s decision reflects it’s view that gender discrimination is not significant concern; would have said differently if issue was slavery

· Members of tribes cannot sue tribes under Indian Civil Rights Act
CHAPTER 10.  MAKING AND READING RULES

General Questions for this Chapter: 

· What is the Rule-making process? How does it operate?

· What forms of boundaries exist for the Federal Rules of Civil Procedure?

· Who should make the rules? (a) Judiciary (b) Lawyers? (c) Congress?  Note the many agendas that shape whatever rules are made.

· How transparent is the Rulemaking process and what are the implications for access to the court system?  Who benefits? Judges? Lawyers? Litigants?  What types of litigants?

· Whether the Supreme Court has the expertise to make rules for the lower courts, whether the rules are a form of legislation, and whether the task of rule-maker is inconsistent with the Court’s obligation to decide challenges to the legality of the rules?

· How are judges’ roles changing? Are they moving toward becoming lobbyists?  Separation of powers blurred?  Slippery Slope?

· Question of institutional competency – and what degree of deference should higher bodies give to subsets in decision-making? i.e. Congress to the Judiciary, Judicial Conference to the Supreme Court, the people to the Judiciary and Supreme Court?  

· Substantive v. Procedural due process – where do they intersect and how do the Federal Rules of Civil Procedure affect the notion of due process?

· How strictly should the rules be read when they tread upon the substantive due process rights of litigants they intend to protect?

Federal Rules of Civil Procedure 

· Judges aren’t in the picture above, how do they get to make rules? Congress gives them the power in §2071. 
· Did they have the power w/o it?  Huge debate.  In 1789, they were mandated by Congress to use the rules of the States they sat in.  

· The judges were making rules before §2071 – “inherent powers”.  Judges generate some set of customs and rules – which are not rules of procedure- precedent/doctrine - they are inherent powers in the concept of court that allows for it to function.  “Court” provides remedial relief – Currently this is a 5-4 vote on the SupCt. with all the trappings of a huge Const. debate.  E.g. Rehnquist Ct. says Ct. doesn’t have the “inherent power” for a quick injunction b/c of fear of moving assets offshore. (Grupo Mexicano – Supreme Court case – Justice Scalia opinion) 
· the Inherent powers notion is/was that Federal Cts initially came in and had to use local states rules. Why? 
· (1) Fear of imperialism – fed gov’t coming in and imposing its rules on states. 
· (2) East Coast intelligentsia functioning as legalists shared a common English tradition and didn’t vary so much anyway from state to state.

· notion of “inherent powers” comes from custom/tradition of English Common Law - anxiety historically about centralized power and judges seen negatively as the ambassadors of imperial England.  Madisonian Compromise ( creating brand new courts.  Common law and shared practices and positioned as the “common law”
· 1930s – mov’t towards national federal rules.  MULTIPLE AGENDAS. What are the impetuses? 

· uniformity so lawyers can work across the country 

· improvement – pre-trial meetings borrowed from state; 

· National players want this – ABA, repeat players (businesses, agencies,…) – economies of scale, strategic advantage 

· implement “best practices” – but what is the metric for measuring? better in more business-like organization, expediency, 

· Who opposes?

· Progressives - Perceive movement as anti-union, pro-big business; pricing access to federal courts to advantage of big repeat players

· State lawyers who know state and fed system

· Lawyers who don’t want to learn knew rules

· Congress is now making more of federal laws ( lobby Congress, who passes Rules Enabling Act.  In the 20s, this is seen as a major debate about giving the Feds too much power.  After passed, lawyers/judges with a Federal Practice are now a linked cohort in a real sense across the nation ( Now they are linked and can forward their agenda easier… want more rules   (FDR becomes elected in 1932 – change of Attorney Generals.  With depression comes a host of federal rules).

Summary of the History of the Federal Rules of Civil Procedure

· Judiciary Act of 1789 – Congress told federal courts to conform to the state courts in their jurisdiction as of the date of the Judiciary Act (and not change when state rules change – notion of “static conformity” - 1789/1790s ( post civil war we started to develop notion of greater distinction between states and as a consequence local district procedure changes in the late 19th century.  Eg. 1950s NY changes its procedure as distinct from other states).

· 1872 – Congress passes dynamic conformity – updates district court rules to existing and changing state court rules ( burst of federal jurisdiction in the 1880s ( in the market for federal presence, federal building, birth of federal lawmaking – dynamic procedural conformity

· 1912 – Uniform rules of equity.

· 1934 – Rules Enabling Act (REA), now 28 U.S.C. § 2072 et seq.  Authorizes the Supreme Court to create uniform civil practice rules across the country.  Rules must be submitted to Congress and become effective after a specified period of time if Congress doesn’t act.  

· 1934 – post-REA – Clark and Moore have a 1935 YLJ article that says lets make one set of rules for law and equity and for all states (see Fed. R. Civ. P. 1& 2.) 

· 1938 – Federal Rules of Civil Procedure become effective.  They are trans-substantive and uniform (except for local rules).

· 1938 – FRCP promulgated by SupCt.  Not affirmatively enacted by Congress.  Go through Judicial Committee, but if nothing happens, they become active.  (Delegated power)
· Before ’38, you had state procedure and federal common law
· After ’38 it flips – you have fed procedure and state common law in diversity cases (Brandeis decision says that you have to use state common law in Erie case(1936) because there is no federal common law – See chapter 9) 

· 1950s – The Advisory Committee responsible for drafting new rules/changes was placed under the Judicial Conference of the United States – a body made up of the chief judge and a district judge from each circuit and presided over by the Chief Justice of the Supreme Court.  

· 1960s – first significant changes to FRCP: (i) Class Action, (ii) individual calendar systems for judges (iii) template of FRCP was applied to administrative context
· 1970s – Federal Rules of Evidence presented to Congress by SupCt.  Had some privileges for gov’t officials, but this was shortly after Watergate, so rules were put on backburner until made effective in 1975 w/o such privileges.

· 1988 – Repromulgates §2071, 2072, etc…  There was concern about transparency. So REA requires public notice of proposed Amendments.  §2073(c) – all committee meetings are open. www.uscourts.com - can get the minutes from the January hearing – incl. Resnik’s testimony.

· 1980s – Civil Justice Tort reform becomes a topic.  CJRA of 1990 enacted – on top of these rules, here are some additional guidelines: do more ADR, etc…  Politicians want to tell constituents their making civil justice quicker and cheaper. Judge’s fight back so Congress doesn’t tell Ct’s what to do.  1997 CJRA sunsets.  (see Congressional Rulemaking below)

Federal Rules of Civil Procedure provided dominant model for rulemaking, BUT by end of century… there are alternate  procedural systems in effect
· Courts no longer provided only adjudication - provided array of other processes (notion of Alternate Dispute Resolutions)

· Lawyers and judges increasingly critical of 1938 rules

· States had forged own paths

· Congress had made many additional rules for specific kinds of cases or litigants, specialized rules

· Other venues (incl. administrative agencies in the public sector, arbitration, and other dispute resolution in the private sector, transnational bodies, push towards international rule of law, e.g. ICC.)

Current Process of rulemaking
· Advisory committee drafts the rules and transmits them to the Judicial Conference.

· Judicial Conference approves them and transmits them to the Supreme Court.

· Supreme Court reports the rules to Congress no later than May 1 of a given year.  The rules become effective unless Congress takes some contrary action prior to December 1 of that year.

The Supreme Court as Rulemaker?

· Summary: Statement of Justice Black and Justice Douglas on the promulgation of amendments to the Federal Rules – upset about Supreme Court’s rule making because they believe it violates Constitution and REA
· Main Points: 

· Rules are the equivalent of legislation – they affect the rights of litigants – so the Constitution requires them to be initiated in and enacted by Congress and approved by the President.  

· current rules violate REA because they “abridge, enlarge, or modify” substantive rights.

· Recommends REA be amended to remove Supreme Court from process, placing responsibility on Judicial Conference.

· Oddly situated – because we promulgated it and are asked to review it, then there is a conflict of interests ( they say – send to Judicial Committee
· Want affirmative congressional action because of thin distinction between substantive and procedural rules.

· They say that they do not have any competence to do proper review – no particular institutional competency to be writing federal rules of civil procedure for the local district courts.
· Diminishing institutional legitimacy

· Constitutional violation of separation of powers

· Subtext: They are increasingly conscious of the problems that 1938 rules are going to have (discovery, class action, etc…) See changes coming…

Charles Clark – “The Role of the Supreme Court in Federal Rule-making” (1963) – p. 1169
· Summary: Responds to Justices.  SupCt. lends legitimacy to the rules; Judicial Conference is a large unwieldy body

· Main Points:

· The Rules themselves are great – everybody loves them. (twist here – he has a personal stake in their legitimacy since he helped to write them)

· Supreme Court lends legitimacy to the rules because of its prestige.  Important to keep Supreme Court in process.

· The Rules themselves are great and the “model” works – profession approves, states mimic -- must be good( states have copied notion that highest Ct. in j/d makes the rules of procedure

· Value-add for average litigant.  Simple procedures make federal practice manageable for more attorneys.

· Rules are Simple, Functional, Uniform

The criticisms of the rulemaking process expressed are not necessarily critical of the rules but of the idea in Goldberg that process creates good outcome. 

Videotaped Testimony: Constitutional?  (April 2002) – p. 1171
· Summary: Majority has reservations about Constitutionality of Videotaped Testimony, and decides not to pass the recommendation on to Congress.
· Significance: Example of SupCt. exercising its veto power over the Judicial Conferences recommendations.
· What is SupCt. role? Should they just be a ministerial pass-thru? Or are they supposed to be an active participant?  If their involvement is supposed to “lend legitimacy” per White’s argument, then don’t they have to be invested in the manner of an active participant?  But if they are active participants, and they stamp approval, how will they fairly be able to sit in judgment on constitutionality in a later case?

· SCALIA and the Majority: Confrontation Clause makes this a problem.  D must be able to x-examine adverse witness. (p1311).  Scalia’s argument focuses on the idea that that the process is more than likely unconstitutional and therefore should be struck down before it can be tested in practice whereas the Dissent says the opposite, that the process is more than likely constitutional and therefore deference should be given to the Judicial conference and it should be tested in practice.  

· When is something Process and when is it Substantive?  Scalia says this is abridging a substantive (const.) right.

· BUT Dissenters (O’Connor & Breyer) say:

· what about D’s own witness? he doesn’t need the right to x-examine here and

· it is only going to be used in extraordinary circumstances where currently depositions are used anyway, so no x-examine here either – and this would be better b/c video x-examine must trump no x-examine as in the case of depositions

· In DISSENT, BREYER and O’CONNOR think the SupCt. should pass on the recommendation to Congress. This group of experts (at advisory committee) said this rule was workable, lets pass it on, and if it is a problem, we will rule on it when the case arises. By passing on, it would allow for more careful consideration of constitutionality, and in what cases would be ok – offering a practical review of the Rule – “wait and see” notion

A Role for the Public in Court Rulemaking?  Revisiting the Process – p. 1176
· Lesnick v. Hazard 1970s debate on Role of Public in Rulemaking  
· Note: Resembles Black and Douglas versus Clark in the 1960s (above).
· Howard Lesnick – “The Federal Rule-Making Process: a Time for Reexamination” (1975)
· Objects to lack of public involvement and the insularity in Judicial Conference
· 4 problems with current rule making system

· Lack of widespread input from legal profession and public.
· Unrepresentativeness of the advisory committees and excessive centralization of power in Chief Justice.
· Inappropriateness of Supreme Court as promulgator of rules.  (Give job to Judicial Conference!)
· Lack of meaningful mode of congressional review that does not undermine the rule-making process itself.  (90 days isn’t enough time to review rules).
· Geoffrey Hazard’s response  – “Undemocratic Legislation” (1978) – p. 1177
· Argues the benefits of this system – we need Experts.  (He counters the significance of Lesnick’s notion of “representativeness”)
· Supreme Court justices have sufficient trial experience to assess rules.
· Doubts greater input from public would be helpful in rule-making.  Problem is not lack of opportunity for public input, but that the public doesn’t use opportunity that exists.  That’s because the public has little to offer regarding rule-making.
· Unrepresentative?  What do we need? He says ( A token “woman” or “black” on the Advisory Committee?  That’s silly.
· Problem with getting Congress more involved.  Lawyer-legislators have undue influence (non-lawyer legislators defer to their judgment).  And they’re all a bunch of amateurs.
· “Current analysis of procedural due process required under the Fourteenth Amendment essentially involves deciding how far non-judicial tribunals must go toward conforming to the Judicial model … as prescribed in these rules”
· good political record for any body of legislation.  Super impressive in an era that has seen an expansion of procedural justice.
· When Congress makes rules, they make a bunch of deals.  (Resnik: But it turns out, people make deals wherever rules get made.) 
· Hazard is worried that the 1988 revision for public voice will make the process more political – lobby groups, etc… Lesnick thinks this is essential, since substantive rights are also at issue; this isn’t only about procedure.
· Resnik’s critique – Some substantive rights get decided here, some representation would be good. (agrees with Lesnick on this point)


What’s the problem w/ role of Chief Justice?

· Judicial Conference doesn’t actually write the rules… and he doesn’t pick the members of the Judicial Conference.

· BUT Custom is Chief Judge also has the right to appoint various committees.  This is his real power.
So who will he pick?  

· Lawyers and Judges

· People w/ diverse views/skills/practices – trial/appellate

Key Point in Debate ( Interchangability – (Resnik thinks this is key subtext of the debate: how do we think about the parties who will use this system). If Ps and Ds are interchangeable, and we can’t tell ex-ante which I will be, then it doesn’t matter how we make the substantive rights/rules b/c they won’t be distributed for or against a certain category.

· However, in criminal rules, we say D is systematically going to be less powerful than the state, so we will create some procedural rules to deal with this – high burden of proof, beyond a reasonable doubt.

· In civil litigation, Hazard – says these Ps and Ds are interchangable in a civil context.
Lesnick says, in civil litigation, often Ds are big companies; and Ps are people who claim injury against these corps… so we should involve “the people”.  Also, US gov’t is often a P in civil cases, and less often a D.

· Do we think Ds will be repeat-players more often and Ps will more likely be one-shotters.

· Repeat-players may have different desires for the rules !

· Over time we are afraid that the participants are not interchangeable and making rules with people in mind.  Do the rules have substantive effect?   Π & Δ – Lesnick says yes but Hazard says no.  

· These ideas are crucial to what the rules should be. 
Judith Resnik, “Changing Practices, Changing Rules: Judicial and Congressional Rulemaking on Civil Juries, Civil Justice, and Civil Judging” (1997) – p. 1180
· Summary: Observations about rules regarding the size of juries in civil cases.  Question ( Does jury size matter?
· Main Points: 
· In 1960s, 12 person jury was the norm.  Rule provided that juries of less than 12 could occur only by party stipulation.
· 1970s, district courts started changing local rules to provide for 6 person juries ( District Courts started changing local rules to provide for 6 person juries.
· 1973 – SupCt rules 6-person civil jury is constitutionally permissible 
(more than half of districts already had rules providing for 6-person civil juries in some cases)
· 1972-78 - BUT Judicial Conference wasn’t able to get Congress to enact a resolution in favor of 6-person jury (by 1978, 85 districts had their own rules for allowing less than 12 jurors)
· 1991, Supreme Court promulgates amended Rule 48 to allow for six person juries.
· 1996 – Judge Higginbotham wants to return to 12 person jury: (a) helps quality of deliberations (b) consistency of verdicts (c) diverse citizenry can participate in and be educated by the jury 
( improved fairness and legitimacy outweighs what he considers negligible savings in cost and time. ( Most judges prefer flexibility  - not mandatory rule
· By late 90s, district court judges were used to six person juries, rebelled against proposed reversion to 12-person rule.
· Arguments for mandatory 12-man jury: 
· outcome - social scientists say jury size matters
· diversity – contemporary concern for inclusiveness ( this is trumped by trial court discretion and judicial economy.
· Initial analysis of observations.
· Change often starts at the trial courts and moves up

· Rule just codified existing practice.
· Rules are not so nationalized – lots of local variation though local rules.
· Congress stayed out of process.
· Once change was made, it was hard to go back.
· Change enhanced trial judges’ discretion.
· Big picture synthesis
· “Meta” -Rules are not so inventive – they just codify what exists.  
· Commitment of trial judges’ to their own discretion explains proliferation of local rules.  Uniformity is in tension with discretion.

Allocating Authority: Courts, Judges, Congress

Restructuring the process

· Since 1980s, assumption that rulemaking was the province of expert technocrats faded, as did progressive faith in expertise itself.

· 1988 amendment to REA enabled greater public access to rulemaking process.

· Rules for Cts can be prescribed “only after giving appropriate public notice and an opportunity for comment” 28 U.S.C. §2071(b)

· Committee meetings must now be open

· Recommendations for changes must be accompanied by written reports, including dissenters’ views

· Congress enlarged time for popular input after Court transmits rules from 90 days to 6 months, §2074

· The Civil Justice Reform Act of 1990. (CJRA)

· Purpose was to encourage district courts to experiment with procedure to reduce cost and delay of civil litigation.

· Required all district courts to study current practices and implement an “expense and cost reduction plan.”

· Changes suggested; more active pre-trial judicial management; ADR; Encouraging settlements.

Congressional Rulemaking – p. 1185
Congressional involvement made rules less transsubstantive; limits judicial control over rules.
· Mistretta v. United States (1989).

· Upheld role of judges in the creation of the United States Sentencing Commission which includes both judges and non-judges and promulgates guidelines constraining judicial discretion to a degree and makes them function as a legislation.  Rejected separation of powers challenge.  Holding ( Control over federal procedure is shared by three branches.  

· 1990s, Congress delegated to the federal courts some power to alter appellate jurisdiction. (p1322-3)  Federal rules are themselves not supposed to alter the jurisdiction of the courts, established by the Constitution and Congress.  However, Congress directed the courts to determine when an order of a district court is “final” for the purposes of appeallate jurisdiction.  See 28 U.S.C. § 2072 c.

· Congress takes increasingly active role in rulemaking during 90s by altering rules in statutes.
Amending Rules by Legislation…

· Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA): Congress tried to alter appeals process in habeas corpus cases.

· Congress amended Civil Rights of Institutionalized Persons Act to make it harder for prisoners to bring suits challenging prison conditions. Must first exhaust all available administrative remedies.

· Private Securities Litigation Reform Act of 1995 changes the way class actions work for securities litigation.

· Federal Rules of Evidence - 1994 Congress changed rules of evidence on admissibility of evidence against defendants accused of sexual assault.

· Congress has crafted procedural rules linked to particular subject matter.
 
Whoever is making the rules (judges or congress) is going to get lobbied when substantive rights are at issue.
Stephen Yeazell – “Judging Rules, Ruling Judges” – p. 1188
· moved location of rulemaking authority deeper into judiciary, while simultaneously moving the focus of procedure away from the courtroom  (  so Lawyers are the experts in the new procedures… they should make the rules. (Need to return to a system of judicially-scrutinized rules, not judicially-created rules )
· Too much bureaucracy in rulemaking.  We need to simplify it.
· Instead of complaining about congressional intervention, complains about Judicial dominance in rulemaking.  Need to move judiciary out of role of making rules and into role of scrutinizing rules for fairness, Constitutionality.
· Judiciary creating rules threatens judicial independence 
· Diffused authority (legislature, judiciary) threatens accountability
· Isolation of rule-makers – article III judges making the rules don’t see them in action (much litigation takes place outside courtroom, in discovery, before magistrates.):
· ( Over past 50 years, we’ve moved location of rulemaking authority deeper into judiciary, 
while simultaneously moving the focus of procedure awy from the courtroom. 
· Pretrial activities: (SETTLEMENT and DISCOVERY) dominate contemporary American civil practice.  Settled cases are never seen by anyone on the Ct. of appeals!
· ( so Lawyers are the experts in the new procedures… they should make the rules.
· Who makes the rules?
· In 1938 – advisory committee consisted entirely of lawyers and legal academics
· today, judges comprise over half Advisory Committee and Standing Committee (p1326-4), and lawyers make up about 35%; legal academics about 15%
· Proposes a change to a two-step process:
· 1. Lawyers draft initial changes to rules (with a few academics).
· 2. Judges approve the rules (but not the Supreme Court).
· Professor Bone (p1327-25) proposed a presumption against Congressional involvement in rulemaking:
· Congress implements (a) policy preferences, (b) harvests the preferences of some constituency, or (c) seeks consensus among competing interests.
· Court-based rulemaking process can better act on basis of general account of procedure that coheres w/ practice.
· Resnik – everyone is impatient w/ Congress: overbroad, politicized rulemaking – slow
· Resnik – Article III judges control their own processes. In many states, the rule-creation is more democratic when legislatively based. 
Interpreting Rules and the Meaning of Rulemaking

SupCt. has to interpret the meaning of rules promulgated through the process above.

What should they do when a rule comes back to them?  Should they approach it in the same method as they would a statute? Or not since they are created in a different fashion.

Smith v. Barry 502 US 244 (1992) – p. 1194
Facts: P filed appeal too soon (before JNOV). Clerk sent parties “informal brief” asking about info. On legal positions. P returned informal brief within deadline for filing notice. Appellate court dismissed appeal because notice untimely under Rule 4 and informal brief didn’t count as effective notice of appeal under Rule 3.


Holding: Informal brief was “functional equivalent” of notice of appeal, so it’s sufficient. (functionalist argument – appeal gave notice and that’s idea of rule)


Concurrence: textualist approach – Rule 3c-4 “an appeal shall not be dismissed for informality of form or title of notice of appeal”

Significance: “We should seek to interpret the rules neither liberally nor stingily, but only, as best we can, according to their apparent intent.”  An appeal shall not be dismissed for informality of form or title of the notice of appeal.
Carlisle v. United States (1996) – p. 1198
· Appeals must be filed in “timely” way – as defined by the rules.  Majority seems to violate the drafter’s intention – by forcing judge to obey “rules” – Here, forcing Judge to enter a judgment of guilty (when jury has returned guilty verdict)  even if judge knows D to be legally innocent.

· Holding: (1) The rules are unambiguous – you have to file within deadline (unless Ct. extends the time for filing during the initial 7-day period, which didn’t happen here).  So untimely motion cannot be granted; (2) Ct. can’t act sua sponte once the jury enters verdict.  (a) Textualist arg - 3rd sentence says on “such motion” implying that a D’s motion is needed for judgment of acquittal (b) True, the text of Rule 29a doesn’t suggest an “end” to this power, but the Caption says “Motion Before Submission to a Jury”.  (To allow this to would create weird system. even though D can only move for judgment of acquittal for 7 days, Ct’s power to enter such a judgment would linger); (3) Even if not allowing filings one day late will lead to needless appeals, SupCt. is not at liberty to ignore mandate of Rule 29 for its own policy reasons 

· Concur – Ginsburg -notes that there are other ways to achieve justice. Ex. Postconviction motion under 28USC§2255 – Ineffective Assistance of Counsel.  
· Tension – majority – Rules constrain you vs. dissent – rules don’t remove capacity to do equitable remedies
OTHER

Elements of Complaint

· Caption – name of court, title of action, file number, designation

· Introductory Statement – 2 to 3 sentence summary – ID plaintiffs, Ds, cause of action and relief you seek

· Jurisdiction

· Parties

· One line per plaintiff and defendant

· Class Action allegations [if applicable]

· Statement of Facts

· Causes of Action (Defendants actions violated XX)

· Wherefore [Remedies] Plaintiffs XX respectively request that this court….

· Conley v. Gibson – p. 813 - Complaint should not be dismissed for failure to state a claim unless it appears beyond a doubt that P can prove no set of facts that would entitle him to relief
· Taking pleadings in light most favorable to pleader

· One allegation per paragraph so you can lock defendant into admits or denies

Motion to Intervene

· Use 24(a) and 24(b)

· Cause of action not required for intervention ( Question is whether intervention will impair or impede the interests of the present party

· Timely – is the intervention in relations to what’s happening in the suit

· Interest impaired or impeded

· Inadequacy representation –present if I have different interest

· if you win, doesn’t mean I win

· Questions of law or fact in common


· No delay or prejudice to participating parties

Discovery

· Idea of liberal access

· Can FORCE information to come out

· Didn’t anticipate technology advances (more material available) or expansion in scope of cases

· Utility of Information – creates a pre-trial process, conducive to settlement

· Adversarial vs. Inquisitorial systems – Push to make the system more civil, rid it of time consuming, tedious, inefficient, & costly procedures; other nations shocked by information sharing before trial

· 1970s-80s+ - exchange of information voluntary, without need for many court orders

Rule 26 – General Provisions Governing Discovery and Duty of Disclosure

· 26(a)(1) – Initial Disclosures; before discovery request must disclose names and copies/descriptions of documents that the disclosing party is relying on for its claims or defenses; excluding privileged information and other specified exemptions

· 26(a)(2) – Disclosure of Expert Testimony

· 26(a)(3) – Pretrial Disclosure to the court of names of witnesses, identification of documents/exhibits 

· 26(b) – Discovery Scope and Limits

· Text recently revised to narrow

· Need not be admissible at trial if it leads to discovery of admissible evidence

· 26(b)(1) - Parties may obtain discovery regarding any matter “reasonably calculated” to lead to admissible evidence

· 26(b)(2) – Scope Limited by locals rules limiting number of depositions or their lengths, limit the number of requests, or by a determination that the request is unreasonable, duplicative, burdensome, 

· 26(e) – Duty to correct incomplete or incorrect information supplied in accordance with rules

· 26(g)(3) – Sanctions for rule violations 

Rules 27 – 32 - depositions
· Witnesses examined outside presence of judge or jury

· Anyone including party w/o leave of court

· Can use subpoena w/o leave of court

· Can be oral examination (30) or written questions (31)

· Constraint in number, length and size

· Function is to get story and lock person in – must sign statement

Rule 33 – Interrogatories to Parties

· To any person w/o permission of court

· Only 25 questions

· Need to frame questions to elicit results
Rule 34 – Production of Documents and Things and Entry Upon Land for Inspection 

· Give notice to opposing parties

· Only EXISTING documents

· Start with definitions

· Must have time for documents

· Need to specify “time, place and manner in which a response is to be made within 30 days”

· Need to produce documents in order in which they’ve been kept

· Needed court permission before 1980, but not now

Rule 35 – Physical and Mental Examinations of Persons

· Good cause
· Court ordered, not party run

· Specified time, manner, conditions, scope

Rule 36 – Request for Admission 
· Usually come in “admit or deny” format

· a bit of a sleeper provision

· can be served for the purposes of verifying the truth within the scope of 26(b)(1)

Rule 37 – Failure to comply with discovery requests
· a – Motion to compel discovery – seek court order to require response

· b – sanctions 
· can lose on merits for failing to disclose

· BUT party can say give me a protective order – 26c

· Too burdensome; confidential etc.

*Exceptions for discovery include privileged matters and lawyers’ work product

Why choose state or federal court?

· Jury pools – wider pool in federal court (whole district) than state court (county)

· E.g. if worried about anti-union sentiment might want larger pool

· State judges not expert on federal law

· Different discovery

· Lawyer’s expertise

· Time to trial 
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