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· Is there a cause of action?

· Can be expressly conferred or implied by constitution or statute
· Statute
· Congress must identify injury and class able to bring suit
· Implied – 4 part test in Cort v. Ash
· Congressional intent

· Legislative history

· Would private enforcement be inconsistent with statutory scheme authorizing public official to bring suit?

· Would implication of private claim provide federal jurisdiction over “state issues”

· Constitution
· See Davis and Bivens – implied causes of action from 5th and 14th amendments
· Does the person have standing?

· Need “case or controversy” under article III

· States not bound by this requirement (Compare Gilmore and McKenna)
· Lujan
· Injury in Fact – must be actual or imminent

· Does not have to be economic; can be recreational, aesthetic or environmental (See Sierra Club)

· Must be personal to party, not just general injury (See Sierra Club)

· Causal connection between P’s conduct and injury

· Redressibility

· If you seek injunction or declaratory relief, must show likelihood of FUTURE harm (City of Los Angeles v. Lyons – didn’t have standing to enjoin use of choke holds)

· Can have citizen suit (e.g. Clean Water Act)

· Associational standing – Hunt test
· Members would otherwise have standing to sue in own right
· “at least one” (United Food)
· Interests are germane to the organization’s purpose

· Neither claim asserted or relief requested requires participation of individual members

· Third prong prudential not constitutional (so Congress can alter) (United Food)
· Court needs personal jurisdiction, subject matter jurisdiction, venue and notice to hear case

· Is there personal jurisdiction? (just looks to Ds contacts) – jurisdiction over the parties

· Court has power to act (substantive due process)

· Three kinds 
· In personam – jurisdiction over defendant’s person

· Presence in forum state even if only temporary (See Burnham – tag jurisdiction)

· Domiciled in forum state

· Can consent

· D has “minimum contacts” with state (See International Shoe)
· Don’t need presence test (See Penoyer) – just reasonableness – minimum contacts AND suit relates to contacts (International Shoe)

· Will not exercise jurisdiction if substantial injustice from making D defend in forum state

· If cause of action unrelated to in-state activities, in state activities must be “systematic and continuous (See Helicopteros)
· NOTE: distinction b/w general and specific jurisdiction

· Contacts have to be related to cause of action

· For products liability, need effort to market in forum state, directly or indirectly 
· Forseeability product will end up in state is not enough (See World Wide VW)

· Libel cases – can reach wherever they publish newspapers

· Knowledge of in-state sales may be enough, but also need fairness and reasonableness (See Asahi)
· Inconvenient to litigate in California
· Contractual relationship involving sate (See Burger King)
· Voluntary because in franchise contract
· “purposeful availment” test – passed in Burger King, but not in WW VW or Asahi

· Long-arm statute – allows courts to obtain jurisdiction over persons not physically present within state at time of service (e.g. committed tort in state)
· Can’t use if in violation of substantive due process

· Class action – don’t need minimum contacts (See Phillips v. Shutts)
· D cannot defeat jurisdiction by asserting illegality of procurement (See Noriega)
· In rem – jurisdiction over thing (e.g. property – probate actions; real estate)
· All that happens is status of thing is adjudicated 
· Quasi in rem – seize property owned by or debt owed to D within forum state

· Would have been in personam if jurisdiction over D’s person attainable – seize property as means of satisfying judgment against D
· Exercise jurisdiction by seizing assets within jurisdiction

· No res judicata value
· Jurisdiction can be exercised over debt owed to D if personal jurisdiction could be obtained over the D’s debtor (See Harris v. Balk)

· So don’t need personal jurisdiction over D

· Debts travel with person
· Did D get proper notice and opportunity to be heard (procedural due process)?
· In person, mail, newspaper publication

· Reasonableness test (reasonably likely to inform D) – Mullane
· Dusenberry – doesn’t require heroic efforts (sent certified letter to prisoner)

· Need service in state for in personam or property attached beforehand for in rem (See Pennoyer v. Neff)

· Is there subject matter jurisdiction?

· Is this a diversity case? (28 USC §1332)
· citizens of different states and amount in controversy exceeds $75,000
· in class actions, circuit split on whether member of class needs more than $75,000 (Zahn v. Int’l Paper said this, but circuit split on whether §1367 overruled this)
· Determined at commencement of action

· Need complete diversity – no P is citizens of same state as any D

· Corporation is citizen of state where it’s incorporated AND principal place of business

· NO jurisdiction for domestic relations or probate

· Only need minimal diversity for Interpleading

· Does the case raise a federal question? (28 U.S.C. §1331)
· Can settle a claim under exclusive federal jurisdiction in state court (See Matsushita)

· Supplemental jurisdiction – claims so related that they form part of same case or controversy under Article III (28 USC §1367)
· (a) federal questions and (b) diversity

· Response to SC’s decision in Finley where court rejected pendant-party jurisdiction

· part of same case or controversy (See Gibbs – “common nucleus of fact”)

· Federal question cases – closely related state-law claims

· Diversity cases

· Cross-claims

· Impleaders

· Can’t have supplemental jurisdiction for claims against third party Ds See Owen Equipment)

· Can’t have supplemental jurisdiction for Rule 19 Ds or Rule 24Ps

· NOTE: additional claims asserted by Ds okay, but additional claims asserted by Ps not okay

· Discretion to reject

· Can the case be removed from state to federal court? (§1441)
· Only D can do

· Cannot remove in diversity case if any D is resident of state
· Must file notice pursuant to Rule 11 within  30 days of becoming removal and then plead

· Cannot remove under FLSA and some other statutes

· Is venue appropriate?

· Diversity
· Where any D resides
· Where any D subject to personal jurisdiction
· Where substantial part of action giving rise to claim or property involved (all Ds in same state)
· Not Diversity
· Where any D resides
· Where substantial part of action giving rise to claim or property involved (all Ds in same state)
· Where a D may be found (only as last resort)
· Alien can be sued in any district (§1391(d))
· Can use where P resides if D is US agency/employee and no real  property involved (§1391(3))
· Should dismiss or transfer if filed in wrong venue
· BUT Can waive venue
· Transfer
· If venue is proper, anywhere “action might have been brought”
· Apply law of state where originally brought 
· If original venue improper and not dismissed, standard is “the interest of justice” (§1406(a)
· Apply law of state where transferred to
· What jurisdiction’s law should be used? (look to contact of P, D and event)
· Can only apply state’s law if state has significant aggregation of contacts, creating state interest and choice of law is not arbitrary or fundamentally unfair (See Allstate v. Hague)
· Being place of litigation alone is not enough
· Supremacy clause – federal law always takes precedence over state law

· Diversity/supplemental jurisdiction case 

· Apply substantive law of state where court sits and procedural law of FRCP (See Erie v. Tompkins)
· idea behind applying state rules is to avoid forum shopping or inequitable administration of laws
· To ascertain state law, look to state decisions OR ask how would the state highest court decide?
· Standard of review is de novo
· Rules Enabling Act – to be valid Rule cannot abridge or modify substantive rights

· If 2 ways to read rule, pick one that doesn’t conflict with REA

· Construe FRCP narrowly to not conflict with state common/statutory law (See Walker v. Armco; Semtek)

· Federal rules take precedence over state procedural rules, even if state rule would produce different outcome (See Hanna v. Plumer) 

· Do not use outcome determinative as criterion; use forum shopping
· State procedural law controls where state law is “outcome affective” – would have filed somewhere else because of federal rule (See Gasperini)
· 23b3 classes may need subclasses depending on which state’s law applies (See Shutts)

· Federal question case

· Apply federal common law and FRCP
· What forms of relief?

· Declaratory relief – 2201 and 2202
· Injunction – Rule 65
· Monetary Damages – federal or state statute must explicitly provide
· Costs and Fees – Rule 54
· Adjudication without trial

· Voluntary dismissal by P – Rule 41a – before answer by D

· Involuntarily dismissed by court – Rule 41b

· Summary judgment – Rule 56 – no genuine issue of material fact

· Is this issue precluded from being litigated?

· Res judicata (things which have been decided) – cannot re-litigate a claim

· Only joined parties or those in privity w/ parties can be bound by consent decree – burden not on outside parties to intervene (See Martin v. Wilks)

· HOWEVER, Congress amended Civil Rights Act to shift burden to intervention – cannot challenge consent decree if

· Received adequate notice and opportunity to present objections before judgment

· Interests were adequately represented

· Collateral estoppel – cannot re-litigate a particular issue of fact or law ( issue preclusion (e.g. Park Lane – can use CE to collaterately estop D from relitigating falsity of securities statement)

· Offensive – used by P to prevent relitigation on issues D previously lost

· Defensive – used by D to prevent relitigation on issues D previously lost

· Parties need to be party or in privity with litigants in the other action

· Don’t need mutuality (See Parklane)

· Requirements (Parklane v. Shore)
· Same issue

· Actually litigated and decided – not settled
· Necessary to merits
· Full incentives - took case seriously

· No reason to mistrust decision – not one of several differing judgments; fairness criterion
· Full Faith and Credit (Const. Article IV Section I) – must give judgment of any other state same effect that judgment would have in state which rendered it
· Can/should the judge appoint a magistrate judge (28 USC 631-36)/master (Rule 53)?

· Can use for pre-trial, trial or post trial phase

· Form of equipage
· Not just a matter of efficiency – need to meet standards

· Rule 53 standards

· Jury – “complicated issues”

· NO jury – “exceptional condition” (e.g. computation of damages)

· relieves workload of judge 
· Differences b/w magistrate and master

· NOTE: can appoint magistrate as master, but shouldn’t unless you need to

· Master at parties’ expense

· Need consent for master

· Master – “exceptional condition”

· Expert knowledge (e.g. patent claim)

· Magistrate – clearly erroneous for non-dispositive and de novo for dispositive vs. master – de novo

· What form of payment should the lawyers receive?
· Contingency fee – percent of judgment goes to lawyers
· Can have common fund for big cases or MDL cases

· Lodestar – hours x rate
· Legal Services Corporation Act of 1974 – money for legal services for poor (p. 198)

· Rule 54d and Statutory fee shifting (200 instances)

· One way – if P wins, D pays (e.g. 1983 – lodestar)

· Two way – loser pays

Multi-party and multi-claim litigation

· Joinder of claims – Rule 18

· Joinder of parties – Rule 19

· Class Action – Rule 23

· Everyone has separate cause of action ( rightsholder

· Grouped together because shared interest

· In certifying settlement class actions ignore manageability (See Amchem)

· Denial of cert is appealable (See Eisen)

· Fund must be truly limited for certification under limited fund in 23b1 (See Ortiz)

· 23e has specific reqs for settlement (e.g. need back end opt out for B3 – See Philip v. Shutts)

· Can only opt out of b3

· Notice

· Need actual notice for b3 actions (See Mullane)
· Costs of notice placed on Ps even if this will end action (See Eisen)

· Intervention – Rule 24

· As of right

· Permissive

· Interpleader – owe something to two or more persons, but not sure who

· Statutory interpleader – 28 USC § 1335
· Commenced by stakeholder – must deposit property in court

· Don’t need complete diversity

· Nationwide service of process

· Lower amount in controversy

· Rule interpleader – Rule 22

· Need complete diversity

· Service within state where district court sits or pursuant to long-arm statute

· Ordinary $75,000 amount in controversy

· Third party impleader – D has potential claim against third person who will be liable to D for some or all of Ps recovery – Rule 14a

Values of Process (Day in court and opportunity to be heard) despite EXPENSE
· Michelman

· Dignity – self respect

· Participation – exert influence

· Deterrence – Influence or constrain individuals

· Effectuation – get what is rightfully yours

· Equality – level playing field; treat like cases alike
· Reduction of Errors 

· Anti-corruption idea

· Rule of law – security in knowing entitlements protected

Choice of Fourm (venue)
· Convenience to P’s and D’s
· Value and bias (e.g. in P’s home state)
· Procedural Advantages
· Theory of efficiency

· Costs and accuracy maximized if you go to place of accident
· State sovereignty - States have power over what transpires within boundaries

· Choice of Law
· Contractual notion – implicit consent

· Foseeability and expectations of relying on law

· State interests

· Rationale

· Modern analysis - Most significant relationship test

· NY – center from gravity – where did controversy stem from?

Point of Standing Doctrine

· Separation of powers

· Congress and execute vindicate the public interest (Scalia in Lujan)

· global enforcement problems are political questions for Congress

· Risk of over-enforcement of rights (balance rights enforcement and operation of government)

· Fear of floodgates

· Individual Autonomy

· Best-plaintiff strategy to conserve limited resources

· Tradition

Class Actions (representativeness v. finality)
Pros

· Facilitates P claim bringing 


· Private AG theory
· Aggregations of damages give incentives to lawyers to bring case
· Efficiency 
· Court – deal with lots of claimants together

· Ps – keep costs down

· Repeat player lawyer

· Publicity

· Gives Ds finality
· Collusive class actions – Ds shop for P lawyers to bring class action and end problem

Cons

· Tendency towards managerial judging

· Never-ending demand

· Tension with individual rights

· No meaningful attorney/client relationship

· Don’t even consider named Ps in 23g – choosing counsel

· Precludes individual Ps from bringing suit

· Difficulties of notice
Settlement/ADR

· Types

· Arbitration

· Mediation/Settlement (Rules 16 and 23e)

· Judge should be catalyst, not coercive

· Parties required to participate and lawyers must inform clients of all offers

· Mini-trial – just lawyers arguments

· Summary jury trial – empanel jury which renders verdict w/ no effect

· ADR Act of 1998 (651b) – directs courts to set up ADR systems and make available to litigants

· Can’t consent to arbitrate (§654)

· Violation of constitutional right

· Jurisdiction based on 1343 (or §1983)

· Relief sought is greater than $150,000

· ? – what is information base

· Strong preference for 

· Neary – allowed stipulated vacatur
· Armstrong – settlement despite constitutional violation (e.g. school desegregation)

· Matsushita – can settle claim under exclusive federal jurisdiction in state court

· SO states can settle claims they can’t litigate

· Amchem – don’t look at manageability under Rule 23 for settlement class
· Standards of Review (See Armstrong)

· District court standard – fair, reasonable and adequate (23e)

· Appellate court standard – abuse of discretion

Pros

· Faster and cheaper (?able – See Hensler)

· Trial is inefficient, time consumptive and expensive

· Non-adversarial, friendlier (More satisfying to parties?)
· Anti-lawyer

· Improves access to courts (e.g. settlement class action)

· Judge is experienced repeat player who gives advice on what might happen during litigation

· Privatized - Private needs of parties more important than public values (Menkel-Meadow)
· Any time you have ongoing relationship, don’t want to make that public (e.g. employement)
· Need for sexual harassment, PLO accords, etc.
· Better tailored to certain disputes – allows for nonlegal principles rather than just legal values

· Hensler – more options – “multi-door courthouse”

Cons

· Judge has lots of power in settlement conferences

· Imbalance of Power – information inequality; poor Ps need damages immediality

· Absence of authoritative consent

· Contractual obligations (e.g. insurance) or membership in group may impair choice Intrudes on individual autonomy

· Lack of foundation for continuing judicial involvement – ongoing monitoring (e.g. consent decree)
· Peace rather than justice (Fiss)

· Private, not public, enterprise

· Need Browns

· Managerial judging

· Work done out of public view; off the record

· Not precedent or law constrained

· No making of law

· No appellate review

· Process weaker – no jury, lower rules of evidence and discovery
Norm enunciation (public law) v. dispute resolution

*can’t sue Ds in federal court to enforce obligations flowing from state law (Pennhurst)
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