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Property
I. Personal Property

A. Possession

1. physical control and intent to exclude others

2. or conclusion by a court that person is in possession, ought to be treated as possessor

3. Distinguished from ownership – owner has “title,” usually proved by document signed by previous owner or 1st possessor transferring title to present owner.

4. Constructive Possession – law treats person as possessor though he is not, or is unaware that he is.

B. Wild Animals

1. Possession – must deprive the animal of its natural liberty

a. Corporeal possession

i. Capture must be virtually complete, slight possibility of escape allowed

ii. Must use reasonable precaution against escape

b. Mortal wounding

i. Mere pursuit is not enough – Pierson v Post.

ii. Subject to trade custom – Ghen v Rich
2. Forms of action for getting property back

a. Trespass on case – indirect interference with property

b. Trover – some one else has “found” your property, action for damages

c. Trespass – direct interference with property

d. Replevin – action for getting back what’s been taken

3. Trespasser’s title – inferior to that of the owner of the land

4. Interference by non-competitor – not allowed – “malicious interference is actionable,” Keeble v Hickeringill

5. Escape

a. Finder’s ownership is extinguished when wild animal escapes

b. If animal is domestic or not native, then ownership is not extinguished

c. If animal has marking, ownership is not extinguished

6. Capture Rule for Natural Resources – rule varies depending on appropriate policy decisions

a. Water – only a right to reasonable use (except if it’s a desert, then you have a prior appropriation rule to encourage water use)

b. Solid Minerals – no capture rule, they belong to owner of the land

c. Liquid and Gaseous Minerals – original rule was capture, let’s get this stuff out.  Now, there are limits as to how much each party can take (assuming some oil in one plot of land and some in the adjoining plot) 

C. Finder’s Rights

1. finder has the right to keep the property against all but the rightful owner

a. Armorie v Delamirie – finder hands jewel over to jeweler for appraisal, jeweler refuses to return.  Finder has action in trover or replevin.

b. Relativity of title – if finder subsequently loses item, his title remains superior to the next finder.

2. Unconscious Ownership

a. A person may unconsciously possess an item if it is located on his property

b. Applies to items underneath the surface, but often not to “loose” items on the surface.  Finders can often keep such items.  Hannah v Peel (but must have consent to be on the land)

c. Finder is employee – some courts rule employee is “acting for” employer – doesn’t get to keep the item.

d. Object found in private home – object goes to owner if he is in “possession” of home.

e. Object found in public place

i. If lost, goes to finder – Bridges v Hawkesworth
ii. If “mislaid” goes to owner of the premises – McAvoy v Medina
D. Bailments – the lawful possession of another’s property

1. Bailee has duty to care for goods and deliver them to owner.

2. Requirements

a. Possession by bailor

b. Delivery to bailee pursuant to contract or agreement

c. Acceptance by bailee

3. Creation

a. Bailment is created when bailee assumes physical control with intent to possess

b. Modern courts are liberal concerning “actual physical control”

c. “intent” may be implied by actions

d. bailee must be aware of the object, for bailment, but does not have to know its value – duty for bailee to ask.

4. Constructive, or Involuntary Bailments (duty of care higher if labeled “constructive)

a. No intent – bailment is thrust upon bailee

5. Rights and duties of bailee

a. Entitled to full damages based on wrongdoing by third party, but may be liable for same amount to bailor.

b. Held to ordinary care – duty is placed on bailee to prove ordinary care was given

i. Higher standard if there is a benefit to the bailee

ii. If involuntary, may be no duty to take affirmative actions.

iii. Duty to Deliver – bailee is held to strict liability when it comes to redelivery

c. Can contract for more/less bailee responsibility

E. Gifts 

1. Definition:  voluntary transfers w/o any consideration.  Donor must 1) intend to make a gift, and 2) deliver the gift to the donee, who must 3) accept the gift.

a. inter-vivos – a gift made during the donors life when the donor is not under any threat of impending death

i. once made, it is irrevocable.  If not, it violates the Statute of Wills.  Ways to get around this:

(a) testamentary (make a will)

(b) gifts causa mortis

(c) make a present irrevocable grant of a future interest – Gruen v Gruen – retain for yourself a life interest, future interest doesn’t become possessory until you die.

(d) Make a trotten trust – a revocable trust of personal property that doesn’t violate SOW

b. Causa mortis – made in contemplation of immediately approaching death – revoked if donor does not die from the expected cause, or from another cause soon after.

i. Contemplation of immediately approaching death

(a) Must be reasonable apprehension of death (not I’m going to Harold’s)

(b) Donor must die of contemplated peril (or perhaps soon after of something different)

ii. 2 conditions revoke gift

(a) recovery of donor

(b) death of donee – causa mortis gifts are personal – doctrine of lapse

iii. Gift may be revoked by donor (questionable as to whether it is revoked by a contradicting will)

2. Intent – donor must intend to pass title presently (not just possession).  Promise to give a gift in the future is not enforceable.

3. Delivery

a. Purpose:  ritual (impresses grantor with legal significance and finality), evidentiary (objective evidence of intent), protective (against improvident oral statements)

b. 3 types of delivery

i. manual – physical transfer 

ii. symbolic – where manual delivery is impractical (deed or something close)

iii. constructive – where manual delivery is impractical, you hand over the means of access.

(a) Handing over a key to safety deposit box, if delivery is impractical and

(b) The owner does not keep a key for himself as well, donee must have sole access

c. Does not have to be actual transfer

i. Delivery through third parties – law treats third party as agent of donee.  As soon as donor hands it over, donor is disallowed from revoking.  If agent is definitely the agent of the donor (attorney) then the gift does not take place until given to donee.

ii. Irrevocable transfer of future interest.  Gruen v Gruen – vested remainder 

4. Acceptance – if gift is beneficial, court will presume acceptance on the part of the donee.

F. Bona Fide Purchasers

1. Definition:  One who does not know that the seller’s possession is wrongful, but has a good faith belief in the seller’s title, and pays valuable consideration for the item.

a. General Rule:  seller can transfer no better title than he has.  This is evoked when goods are 1) stolen or 2) found 

b. Exception:  certain situations dealing with BFPs.

2. Exceptions in favor of BFP’s over original owners

a. Seller has a voidable rather than void title – seller procured item through fraud, misrepresentation, duress (but not outright theft).  Owner is in better position to have prevented the harm.

b. Estoppel 

i. Owner of goods, by words or conduct, has expressly or impliedly represented that the possessor of the goods is the owner of them, or has authority to sell.

ii. Must induce reliance on the part of the purchaser

iii. 3 requirements

(a) Person who is to be estopped must make representation (can be implied)

(b) Reliance – BFP must rely

(c) There must be a change of position

iv. Conditional Sales – buyer has possession but no title until price has been paid in full.  Meanwhile, sells to BFP.  No estoppel, BFP should have checked.  Shearer v Gillete
v. Recording System – if you O fails to record, he is estopped against BFP

vi. Entrusting goods to merchants

(a) At common law, some additional conduct was needed by the original owner for a BFP to evoke estoppel when sold goods by a merchant.

(b) With UCC, good faith purchaser is protected

c. Factor Acts

i. A factor is an agent in possession of goods with authority to sell them

ii. If there are limitations against BFP that he is not informed of, it doesn’t matter, rule in favor of BFP.

iii. Doctrine of Apparent Authority

(a) Appearances are reality.

(b) Duty falls on O for the appearance to reflect his rights

d. Pre-existing Debt

i. Old rule:  if goods were meant in exchange for pre-existing debt, there was no estoppel – no change of position.

ii. Current UCC:  this does satisfy the change of position requirement – a horse is better than a law suit for damages.

II. Adverse Possession of Real Property

A. Doctrine:  obligates title holder of land to eject, within a statutorily described period, a wrongful possessor of land.  If owner fails to do so, his estate in land is terminated, and the adverse possessor receives a new title in estate.

1. treats trespass as one continuous wrong

2. very separate from normal statutes of limitation – it bars recovery for the current violation of the law.

B. Requirements of Adverse Possession:  to establish title by adverse possession the squatter must show 1) an actual entry giving exclusive possession that is 2) open and notorious, 3) adverse & under claim of right, and 4) continuous for the statutory period.

1. Adverse Possessors are ACE-HOles.  Actual, Continuous, Hostile, Open, and Notorious, with a claim of right.

2. Actual entry giving exclusive possession

a. Entry requirement – entry must trigger the cause of action

b. Exclusive Possession – adverse possessor can’t be sharing property with owner or public

3. Open and notorious possession

a. Must use reasonable percent of claimed land

b. Must use land in typical manner of typical owners of such land

c. Use must be sufficient to put true owner or community on notice of possession

i.  Minerals – adverse possession includes mineral rights unless mineral rights have been severed from land by sale prior to entry.  In that case, must actually remove the minerals to get rights to them.

4. Adverse and under a claim of right

a. Without owner’s consent.  For statute to run, possessor cannot have owner’s consent, otherwise there’s no wrong

b. How to define Adversity/Hostility.  

i. Some jurisdictions require bad faith, though most either require good faith or accept both.  

ii. Hostility may simply be defined as “without the owner’s consent.”

c. Claim of Right

i. Most courts hold this merely means the possessor is claiming a right for himself – he doesn’t have the owner’s permission.

ii. Some courts rule that the possessor has to legitimately believe that he has a legal right besides adverse possession.  A few others require the opposite – bad faith.  Most courts allow both squatters and mistaken honest men.

d. Color of title – where the claim is founded on a written instrument (will, deed) or judgment, it satisfies as a claim of right.

5. Continuous and uninterrupted possession

a.   Definition:  the degree of occupancy and use that the average owner would make of a particular type of property.  

i. Purpose – to give owner notice

ii. Seasonal use – use of summer home only during summer for statutory period is continuous use.  Howard v. Kunto
b. How to interrupt the statutory period

i. Owner brings law suit (but not if it is abandoned)

ii. Entry by owner (must meet the same standards as adverse possession

iii. Ouster by second adverse possessor (but if original regains the land, he can add on the first time period to the subsequent time period)

c. Tacking – time in possession of successive adverse possessors may be added together to fulfill the statutory period when 1) possession is continuous and 2) parties are in privity

i. Privity of estate – original AP transfers his interest to new AP voluntarily

ii. Tacking on ownership side – when owner conveys land adversely occupied, he transfers the same cause of action against the adverse possessor.

(a) BUT if new owner is a remainderman, and the old owner had a life estate, then a new period begins, because the old life estate terminates

(b) HOWEVER if the action goes all the way back to the original conveyance to both the owner of the life estate and the remainderman, then it is likely to be the same cause of action.

d. Payment of Property taxes – several western states require this for an AP to win.

6. Disability of Owner – typical statutes give additional time for an owner to bring action if that owner is somehow disabled.  Extension usually for about 10 years

a. Limited mostly to the incarcerated, minors, and the insane

b. Only disability of owner at the time of the initial entry

c. No tacking of disability

d. Previous owner’s disability does not count

C. Nature of title of adverse possessor

1. Adverse possessor has a new title, the old title is extinguished

2. Relation back – title relates back to time of initial entry – bars owner from separate suits.

3. Easements may not be extinguished – holder of easement has no right of action against mere possessor, nothing for the SOL to run against.

4. no need to record – therefore hard both for buyers from record owner to know that there is not an adverse possessor, and for adverse possessors to prove marketable title.

D. Co-tenants – if one cotenant actively blocks another from occupying the premises, or makes a conveyance in fee simple of the land, and the SOL passes, then adverse possession has been achieved.

III. Freehold Possessory Estates

A. Introduction and definitions

1. Estate

a. It is never really correct to say that A “owns” blackacre, but instead A owns “an estate in blackacre.”

b. An estate is an interest in land that

i. Is or may become “possessory” and

ii. Is measured in “terms of duration” – can be divided into temporal portions

2. Freehold and Non-Freehold

a. Freehold estates – estates that imply ownership.  One who holds a freehold estate and has possession also has seisin.
i. Fee Simple – potential for enduring forever, resembles absolute owership

ii. Fee Tail – like fee simple, but will necessarily cease if and when the first fee-tail tenant has no lineal descendant to succeed him in possession.

iii. Life Estate – terminates at the death of the holder.

b. Non-freehold estates – no seisin, only possession

i. Leasehold estate – 3 types

(a) Term of years

(b) Periodic tenancy

(c) Tenancy at-will

ii. O has possibility of reverter and reversion

3. Creation of Estates

a. Words of limitation – describe what type of estate is created

b. Words of purchase – identify person in whom estate is created

c. Ex. To A and his heirs

i. To A – words of purchase

ii. And heirs– words of limitation

d. When given the choice, courts will construe language as words of limitation

B. Fee Simple

1. Basic Fee Simple Absolute

a. Creation:

i. “to A and his heirs,” “to A in fee simple,” “to A.”

ii. only SC and MA require “and his heirs.”

iii. It means:  to A and whomever A devises to

b. Duration:  potentially lasts forever, largest possible estate in terms of duration

c. Alienability – 3 main characteristics

i. Freely alienable

ii. Can be disposed of at death of owner by will

iii. If owner dies intestate, passes on to owner’s heirs

d. Inheritability – if no will, goes to legal heirs, if no heirs, escheats back to the government.  Gov. is ultimate heir.

e. Rule of Repugnancy – you can’t give a FSA and a secondary estate; the secondary estate is void as it is repugnant to and inconsistent with the first.

2. Fee Simple Defeasible – Fee simples subject to a restriction

a. Fee simple determinable 

i. Definition:  automatically comes to an end when a stated event occurs

ii. Creation:  to A and his heirs so long as blah blah blah, until, while, during
iii. Duration:  potentially infinite, as long as condition is not violated.  If condition is broken, estate automatically terminates and possession reverts to grantor (possibility of reverter – grantor’s future interest)

iv. Alienability:  freely alienable, but remains subject to limitation

(a) Possibility of reverter is NOT alienable (but may be passed to heirs through intestacy)

v. Interaction with adverse possession

(a) If condition is not met, the once-possessor is now trespassing on the original owner’s property – a cause of action.

(b) If O does nothing and the SL runs, the once-possessor can get a fee simple through adverse possession

b. Fee Simple Subject to a Condition Subsequent

i. Definition:  a fee simple that does not automatically end, but which may be cut short at the grantor’s election when/if stated condition occurs.

(a) Difference between FS determinable is based on construction

(b) Here, the condition comes in a separate clause:  the language grants the right, then says when it can be taken away

ii. Creation:  “to A and heirs, but if used as a merkin factory, O or is heirs shall have a right of re-entry.”

(a) “but if,” “upon condition,” “provided, however,” – words of condition

(b) owner retains a right of reentry for condition broken / power of termination

iii. Duration:  interest survives until grantor enters and terminates estate; violation of condition does not lead to automatic forfeiture of property

iv. Alienability:  freely alienable, but subject to the original limitation

(a) Right of entry can be exercised by grantor or his heirs (but not freely alienable?)

(b) Heirs may sign quitclaim to surrender right to reenter

v. If courts have the choice, they prefer FS subject to condition subsequent to FS determinable

vi. Interaction with adverse possession

(a) Until O takes action to reenter, SL does not accrue

(b) O’s right of action is subject to condition precedent.

c. Fee Simple Subject to an Executory Limitation

i. Definition:  upon happening of stated event, title automatically passes to third party

ii. Example:  O to A but if used as a dental dam factory, to B and heirs.

(a) B’s future interest is an executory interest

(b) Void at early common law, then allowed by statute of uses

iii. Death without issue – often confused with fee tail.  

(a) “but if A dies without issue surviving him . . .”

(b) refers to definite failure of issue, not an eventual end of the line

C. Fee Tail

1. Nature of estate

a. Lasts as long as grantee or any of his descendants survive

i. Property is to pass only to the issue of each tenant in tail

ii. Inheritable only by grantee’s descendants

2. Creation:  to A and the heirs of his body

3. Duration:  grantee receives estate for life which passes on to his first heir at his death

4. Alienability:  grantee can’t transfer an estate that exceeded his lifetime.

5.  Possible future interests – if A dies w/o descendants

a. reversion – to A and the heirs of her body

b. remainder – to A and the heirs of her body, remainder to B and his heirs

6. Special types – fee tail male (only to male descendants); fee tail female (only to female); fee tail special (only by issue of grantee and a specific spouse)

7. Grant to A “and his children”

a. Used to be a fee tale – rule in Wild’s Case

i. Now, rule has been abolished, A takes a life estate, and any children ultimately born receive remainders.

b. If A did have children, they all took concurrent interests as joint tenants for life

i. Now they would all be tenants in common with fee simples.

ii. This is because the rule has been abolished

8. Modern View

a. Only Delaware, Maine, Mass, RI still allow

i. But creditors can still get to the property – just like fee simple – no teeth

b. Most courts have abolished or emasculated it into

i. Fee simple

ii. Life estate followed by fee simple in issue

iii. Fee tail for one generation

9. Construction problems – meaning of “death without issue”

a. Could mean C takes only when B’s entire line runs out – indefinite failure of issue
i. B has a fee tail and C takes whenever the whole line of B’s descendants run out

ii. Would violate RAP

b. Could mean C takes if and only if B dies without any surviving issue – definite failure of issue
i. B has a fee simple subject to executory interest in C

ii. C takes only if B dies without surviving issue

iii. If B dies leaving child, C’s interest cannot ever vest

c. US courts adopted the indefinite failure of issue approach – statute can establish preference for definite failure approach – as has happened in 30 states.

D. Life Estate

1. Definition

a. A tenant for life of a possessory estate has a right to the undisturbed possession of the land, and to the income and profits thereof.

b. Use and enjoyment limited by the law of waste.

i. Under a duty to refrain from any act that would diminish the value of the reversion or remainder (or any other future interest)

2. Alienability – life tenant can convey his interest to any third party, but cannot convey more than he has.

3. Creation

a. “to A for life,” “to A during his life,” “to A until he dies,” “to A and then at A’s death to Patrick Duffy.”

b. At common law “to A” was a life estate; now it is fee simple.

4. Duration

a. Lasts as long as the life of the life tenant

b. Unless it is a life estate “Pur Autre Vie”

i. In this case, it lasts as long as the life of a third party

ii. This happens if the original life tenant conveys to another – interest still measured by the life of the first life tenant

5. Defeasible life estate – life estate can be conditioned upon the occurrence of an event

a. “To A for life for as long as land is used as a latrine”

i. O retains a reversion when A dies

ii. O has a possibility of reverter for if the land is not used as a latrine

6. Duties and Powers of Life Tenant

a. Duties (Waste duties apply to any holder of a present interest that amounts to less than a fee simple absolute

i. No waste – an unreasonable impairment of the value which the property will have when the holder of the future interest takes possession

(a) Affirmative waste – actively causing permanent injury

· Negligence can be affirmative

(b) Permissive waste – allowing waste to occur; failing to take reasonable protective measures

· Not accountable to acts of God, third parties, unless negligent

(c) Ameliorative waste – land changed to increase of value, nevertheless purpose changed; remainderman can’t use it for what it was intended.

(d) Equitable waste – the holder of a legal fee simple (not a life estate) is immune from legal liability, but can be enjoined from conduct by court of equity

(e) Cutting up timber – not ok unless needed for repairs, it is the only commercial use of land, it has been used for timber before, or it is for agricultural purposes

(f) Earth and minerals – not ok unless prior use, where it is the only way of accomplishing the purpose of the lease or life estate, or it is necessary for aggie use

ii. Duty to make repairs – must make reasonable repairs.  NOT required to rebuild structures destroyed by natural causes

iii. Payment of taxes – life tenant must pay all property taxes

iv. Mortgage interest – must make current interest payments (but limited to rents received or fair market value if he occupies himself).  

(a) Life tenant does NOT have to pay mortgage principal

(b) But if holder of the future interest makes such payments, can force life tenant to contribute or vacate.

b. Powers

i. Right to all rents, profits, etc

ii. Can convey the interest he holds, or a lesser one

(a) Restrictions on alienation are void

(b) Unless they are indirectly stated – look like conditional limitations

iii. Grantor can give the right to convey in fee simple, if he so desires

IV. Future Interests

A. Future interests in the grantor (reversionary interests)

1. Reversion

a. Created when the holder of a vested estate transfers to another a smaller estate than that which he holds.

b. Reversion is the interest that remains in the grantor
c. No reservation needed – it automatically goes back to the grantor if not specified

d. Freely alienable inter vivos, devisable, and descendable

e. Distinguished from reverter

i. If given less than he has, reversion (vested estate of lesser quantum) – non-contingent

ii. If he gives it all away, but can be taken away upon some event, reverter (determinable estate of equal quantum)

iii. However, reversions can be subject to divestment:  A to B for life, then to C and heirs if C goes bald.  A has a reversion, but it can be extinguished.

2. Possibility of Reverter – follows the fee simple determinable

a. Future interest remaining in grantor when fee simple determinable is created

b. Duration:  runs with the fee simple determinable

i. If condition is broken grantor is entitled to automatic repossession
ii. If grantee retains possession, SOL starts running for adverse possession

c. Creation – construction problems

i. The grantor must intend the granted interest to end automatically when the condition is broken

ii. Magic words:  “while,” “during,” “until” “so long as”

(a) Expression of reverter not enough

(b) Description of purpose not enough

iii. Judicial preference for fee simple subject to condition subsequent (right of re-entry) when given the choice between the two – less encumbrance on the land

d. Alienability – freely alienable and inheritable

3. Right of Entry – follows a fee simple subject to condition subsequent

a. Grantor reserves the right to reenter and reclaim land if condition is broken

b. The condition comes in a clause following the conveyance
c. Magic words:  “upon condition that,” “provided that,” “but if,” coupled with provision for reentry for grantor.

d. Duration:  runs with the land, lasts until the condition is met

e. Adverse Possessors:  issue as to when SL begins to run; can run either

i. When condition breached or

ii. When owner elects to execute right of reentry and is rebuffed

f. Alienability – in most states, future interest is devisable and inheritable but cannot be transferred inter vivos

g. Incident to a reversion

i. Often comes along with a reversion (in lease agreements)

ii. If so, it passes with the reversion
B. Remainders

1. Definition:  future interest created in a grantee which can become possessory only upon the expiration of a prior possessory interest, created by the same instrument

2. Essential Characteristics

a. Must have a preceding estate

b. Must be created in a party other than the grantor in the same document

c. Must follow a fee tail, life estate, or term of years

d. Must be capable of becoming possessory on natural termination of a preceding estate

e. Must immediately vest following termination of the preceding estate – no gap in seisn

3. What determines whether something is a remainder is its original status

a. Remainder back to owner – still a remainder

b. Reversion from owner to third party – still a reversion

4. Vested Remainders

a. Definition:  a remainder created in an ascertained person, and not subject to a condition precedent
b. 3 types

i. Indefeasibly vested remainder – holder of remainder is certain to acquire possessory estate, and is certain to be able to retain it permanently.

ii. Vested remainder subject to open – vested in a class of persons at least one of whom is qualified to take possession, but there could be more people who qualify in the future.  The shares of the class members aren’t yet fixed, because the total number is not certain.

(a) Class closing rule – existing members can move to close the class when their interest becomes present possessory

(b) En ventre sa mere – children conceived before but born after estate becomes possessory are deemed alive at the time of possession

iii. Vested remainder subject to complete defeasance

(a) Divestment by operation of a condition subsequent
· Condition divesting the remainder is in a separate clause following the remainder
· Can be subject to an executory interest, or a power of appointment

(b) Divestment by inherent limitation

· O to A for life, then to B for life, then to C and heirs

· B’s vested remainder is subject to an inherent limitation – defeasance occurs if A outlives B.

c. Problems of construction – differentiating between conditions precedent and subsequent
i. Condition precedent – contingent remainder

(a) Ex:  A to B for life, then if C shaves his body before B dies, to C and heirs on B’s death

ii. Condition subsequent – vested remainder subject to divestment

(a) Ex:  A to B for life, then to C and heirs, but if C shaves his entire body before B dies, then to D and heirs

iii. Gray’s Test:  If conditional element is within the granting clause, it is a description of the gift – condition precedent, remainder is contingent; if the conditional element comes in a separate clause after the gift, it is a vested interest and the clause divests it – vested remainder subject to condition subsequent
5. Contingent Remainders

a. Definition:  a remainder is contingent if it is subject to a condition precedent.  This can happen if it is given to an unascertained person – that person’s birth/compliance is the condition precedent

b. Remainder in unascertained person – remainder in person not yet born, or whose identity cannot be determined until happening of an event

i. “O to A for life, then to his first child to poop in a toilet.”

ii. NOTE:  whenever grantor creates a contingent remainder in fee simple, there’s a reversion in O (or an alternative contingent remainder if stipulated)

c. Conditions Precedent – an express condition set forth in the instrument that must occur before the remainder becomes possessory (in same clause as the grant)

i. O to A for life, then to B if B ingests a live chicken

ii. Not a condition precedent:

(a) Termination of preceding estate

(b) Surplusage (O to A for life, and when A dies to B)

(c) Survivorship – frequently a condition occurs where a remainderman must survive the holder of the prior interest

· This is a common condition precedent, but it is not always – look to language

· Remainder subject to condition precedent other than survivorship is not also subject to implied condition precedent of survivorship

d. Alienability

i. Alienable in most courts inter vivos

ii. When survivorship isn’t a condition precedent, devisable by will

C. Destructability of contingent remainders

1. Rule:  legal contingent remainder destroyed if it doesn’t vest at or before the termination of the preceeding freehold estate

a. Rule doesn’t apply if preceding estate is a leasehold

b. Termination through natural expiration or merger

i. Natural expiration

(a) A to B for life, then to the first of C’s children to kick a midget.  B dies before any of C’s children kick any midgets.  Remainderman is not ascertained, so seisin reverts to A and the contingent remainder is destroyed

(b) Exception:  child in the womb may be said to exist before birth.  Ex:  A to B for life, with remainder to B’s first son in fee tail, with remainders over.  B dies after impregnating a fine woman, but before the birth of son.  Son is entitled to take.

ii. Merger:  when the same person owns successive vested estates, the smaller one is absorbed by the larger one
(a) Ex:  A to B for life, then to B and his heirs.  B has a fee simple

· Must be both successive and vested

(b) Destroyed contingent remainder example:  C to B for life, then to A if he refrains from self abuse” if C conveys his reversion to B before A stops abusing himself (still contingent and not vested), B’s interests merge into fee simple and destroy the contingent remainder.

· Any contingent remainders dependent on the merging life estate are destroyed

(c) Ex:  O to A for life, then to A’s widow for life, remainder to B and heirs.”  B conveys remainder to A.  A’s life estate and remainder merge, destroying the contingent remainder within.

(d) O to A for life, remainder to B if B survives A.  If A conveys life estate to O then O’s reversion and life estate merge and destroy B’s contingent remainder

iii. Exceptions to Merger Doctrine

(a) For the merger doctrine to apply, the two vested estates in question must not be separated by a third vested estate:  “O to A for life, then to B for life, then to C and heirs.”  If A conveys his life estate to C, B’s life estate is still not squeezed out, because it is vested and therefore strong. 

(b) Fee tail will not merge into fee simple – statute De Donis prevents

· Ex:  O to A and the heirs of his body, and if A dies w/o issue, to B and her heirs, if B is still living.  If A conveys back to O, B’s remainder still is not destroyed

(c) When 2 vested estates are created simultaneously, they do not merge so as to destroy contingent remainders

· O leaves Blackacre by will to A for life, remainder to A’s first son and heirs.  A is also O’s heir, and so he gets a life estate, and a reversion.  Since they are created by the same document, they cannot merge to destroy the contingent remainder in A’s unborn son.

· However, if A conveys both interests to a third party, merger baby

2. Interests not affected by destructability rule

a. Vested remainders and executory interests – rule applies only to contingent remainders

b. Interests in trust (equitable estates) – O to X and his heirs in trust to pay income to A for life, then in trust to convey to the children of A who reach 21

3. Avoidance of rule

a. Term of years – use a leasehold estate instead of a life estate

b. Use trustees

4. Most courts have abolished the destructability rule, so this is really all quite pointless

D. The Rule in Shelly’s Case

1. “If a will or conveyance creates a freehold in A, and purports to create a remainder in A’s heirs, the remainder becomes a fee simple (or fee tail) in A.”

2. Requirements:

a. one instrument

b. a freehold in land in A

c. purports to create a remainder in A’s heirs (or in the heirs of A’s body)

d. estates are both legal and equitable

3. Then the remainder becomes a remainder in fee simple (or fee tail) in A

4. Operation of Rule

a. “one instrument” – for the rule to apply, the grantee’s estate and the estate of the grantee’s heirs must be created in the SAME DOCUMENT

i. exception:  powers of appointment.  If whomever is given the power of appointment appoints to the heirs of the holder of the freehold, then the rule still operates because these powers are said to “relate back.”

b. “Instrument creates freehold estate in A” – almost always involves a life estate.  Life estate must be given to ancestor of the heirs given the remainder

i. life estate determinable – the life estate involved can be determinable or subject to a condition subsequent

ii. life estate is in remainder – “to A for life, then to B for life, remainder to B’s heirs.”

iii. Subject to condition precedent – life estate and remainder can be subject to a condition precedent, but it has to be the same condition precedent for rule to apply

(a) If life estate is subject to a condition precedent that the remainder is not subject to, rule does not apply unless the condition is met before the life estate becomes possessory.

(b) If B’s heirs can take interest without B taking a life estate, the rule does not apply

c. “Purports to create a remainder” – must be a remainder in grantee’s heirs (no executory interest or other interest)

i. contingent remainder – the remainder be subject to a contingency that the life estate is not, and it does not matter,  the rule still applies.  

ii. Intervening life estate – an intervening life estate blocks the merger

d. “In A’s heirs (or heirs of A’s body)”

i. must be “an indefinite line of succession rather than a specific class of takers”

ii. must use “heirs” and must use it in the proper technical sense – not descriptively note a class of persons – but U.S. courts sometimes ignore this requirement

e. “estates are both legal or both equitable” – no mixing and matching

5. Operation with merger:  will destroy contingent remainders in between the two freeholds ex:

a. O to A for life, then to B for life, then to A’s heirs

b. Changed to:  O to A for life, then to B for life, remainder in A

c. B’s life estate is not terminated because it is vested – no merger

6. Circumventing the rule

i. Create a non-freehold estate in the ancestor (leasehold), or executory interest in heirs (springing over a one day period)

ii. Also, make either the life estate or the remainder in trust (but not both)

b. Modern status:  abolished most places (still in effect in some backwoods states)

E. Doctrine of Worthier Title

1. 2 branches

a. inter vivos branch – when an inter vivos conveyance purports to create any future interest in the heirs of the grantor, the interest is void and the grantor has a reversion

i. rule only applies if you use the magic words “to my heirs.”

ii. Does NOT apply to “O’s children,” “O’s issue,” “O’s death ascertained at the time of life tenant A,” “to my son A,” etc

b. testamentary branch – if a person devises land to his heirs in a will, the devise is void and the heirs take by descent

i. rule applies so long as you devise to person who would have taken as an heir 

ii. might be void in US

2. Operation of the doctrine

a. Doctrine applies to all future interests, legal or equitable

b. Revocation of trust:  “O to X to pay income to O for life and on O’s death to convey the trust assets to O’s heirs.”  The law invalidates the equitable remainder in O’s heirs, leaving an equitable reversion in O.

3. Operation with merger

a. Will destroy contingent remainders in between the 2 freeholds

b. Does not destroy vested remainders in between, but the rule still operates

4. Modern view:  valid in many jurisdictions, rule is treated as a rule of construction, creates a rebuttable presumption that a reversion rather than a remainder is really intended when O devises to O’s heirs.

F. Executory Interests – a future interest in a transferee that must, in order to become possessory:

1. divest or cut short some interest in another transferee (shifting exceutory interest), or

2. divest the transferor in the future (springing executory interest)

3. Void at Common Law
4. Shifting Interests

a. Any estate that cuts another estate short – doesn’t allow it to run its natural course

b. In effect, any remainder that follows a fee simple determinable is a shifting interest

i. “O to A for so long as libations are poured over land each morn, otherwise to B.”

ii. only a possibility of reverter could follow FS determinable at olde common law

c. Also, no gift in stranger could follow a fee simple subject to condition subsequent

d. BUT a remainder could follow a leasehold estate, since seisin is not involved, and could also follow a vested interest that was not subject to divestment

5. Springing Interests

a. Any present interest that vests in the grantor in the future, creating a gap in seisin

b. “O to A when A kills his dog,” commences in futuro – seisin springs forward

c. “O to A for 10 years, then to Keanu Reeves,” – no seisin in a leasehold, so seisin springs; invalid.

d. “O to A for life, and one day after death, to Michael Eisner,” – gap in seisin

6. Development of the Use

a. Equity courts allow executory interests when a trustee is used; bypasses the rule

b. Springing interest:  “To T and his heirs for life, for the use of A and his heirs, when A takes a bath.”

c. Shifting interest:  “To T and his heirs for the use of A, but if A should poop on the car, to the use of B and his heirs.”

d. Bargain and Sale – statute of uses also allowed title of equity to pass through a Bargain and Sale, so you didn’t have to mess with livery of seisin

7. Statute of Uses – where one person is seized of land to the use of another person, the latter shall be seised of the same size estate as he had in use.  The equitable estate is converted into the corresponding legal estate.

a. Allows legal shifting and springing interests.

b. Also allows legal bargain and sale conveyancing of land

c. Exceptions

i. Holder of the legal title must be seized – does not apply if T holds title for only a period of years – no seisen in leashold estates

ii. A use on a use 

(a) Statute only works once – it gets tired, needs to smoke a cigarette and sleep

(b) O by bargain and sale to A and heirs to the use of B and heirs – First use is executed to fee simple, second use stays a use

(c) However, a use after a use is ok.  All the uses on the same level are executed:  all the fleas on the dog, but not the fleas on the fleas.

iii. Active Trust – Statute does not execute a use when the holder of the legal title has management responsibilities.  Foundation of the modern trust

d. Outwitting the Rule in Shelly’s Case

i. “to A for life, and one day after A’s death, to A’s heirs.” – Rule in Shelly’s Case does not apply, because the heirs take by executory interest rather than remainder

e. Distinguishing between executory interests and remainders – a remainder never cuts off, a prior interest, or springs from a period with no seisin.  

G. The Rule Against Perpetuities

1. statement of the rule:  No interest is good unless it must vest, if at all, no later than 21 years after some life in being at the creation of the interest
2. Interests subject to the rule

a. Springing and shifting executory interests

i. (except for some springing interests that are vested)  ex:  O to A for life, then one day after A’s death, to B

b. Contingent Remainders

c. Vested Remainders subject to open

d. Vested Remainders subject to complete divestment

i. Note:  only the divesting condition, and any extra executory interest is invalidated.  The final result is a vested remainder NOT subject to divestment

3. Interests not subject to the rule

a. Reversions

b. Right of entry

c. Possibilities of Reverter

d. Vested Remainders (any vested interest not subject to open)

e. Contingent remainders involving transfer from one charity to another

4. Procedure

a. Identify all interests created

b. Identify all “lives in being” – any party living at the time the interest was created (for a will, alive at testator’s death, for inter vivos transfer, alive at date of transfer) who has causal effect on when and whether the future interests will vest or become possessory

c. Kill off all lives in being (first add 9 months in cases of gestation period for children conceived but not yet born)

d. Determine if future interests will definitely vest or fail to vest within 21 years

5. Lives in Being

a. People who are in the document / can effect the conveyance and are alive at the time of conveyance.

6. Meaning of “Vest”

a. An interest vests when it is guaranteed to take

b. Class gift – a gift to a class of persons does not vest until the interest of all members has vested – RAP does not recognize vested interests subject to open

c. Class closing rules – grantor and grantees can close a class by specifying it close at the passing of a certain time or event

7. Application to defeasible fees

a. Rule applies to defeasible fees, but not cases of reverter or reversion

i. Determinable fee:  O to A for as long as land is used for disco bowling, and if land ceases to be so used, to B

(a) B’s interest is void

(b) A has a determinable fee simple and O has a possibility of reverter

(c) Solution:  use 2 pieces of paper

(d) NOTE:  gifts that shift from one charity to another are allowed

ii. Fee simple subject to an executory limitation:  O to A, but if A ceases to use land for disco bowling, to B

(a) B’s interest is void

(b) A has a fee simple absolute (language creating executory interest is cut out)

8. Common law limitations:  look to the common law limitations as they may save the conveyance from the RAP – they come first

a. Destructability of remainders – destroys remainders that in fact don’t vest

i. O to A for life, then to A’s first child to throw his own feces

(a) This could happen more than 21 years after A dies

(b) However, if A dies, and no child has thrown feces, the remainder is destroyed

(c) Therefore, the RAP is NOT VIOLATED

b. Merger – squeezes out contingent remainders between vested remainders

c. Shelly’s Case – if a freehold in A and a remainder in A’s heirs – merge into fee simple (can also squeeze out contingent remainders)

d. Doctrine of worthier title – remainders in the grantor are destroyed, title goes back to the grantor

9. Will v inter vivos conveyance – can lead to different results due to possibility of afterborn children

a. If grantor is still alive, and grants to his grandchildren, then there is a possibility of afterborn children who are not lives in being, that is absent if the conveyance is made through a will

10. Remote Possibilities

a. Fertile octagenarian

b. Unborn widow

c. The slothful executor

d. The magic gravel pit

11. Application to Powers of Appointment

a. General Power – presently exercisable general power of appointment must be certain to become exercisable within life in being plus 21 years from date created

b. Special Power/General Testamentary Power – invalid if capable of exercise beyond the perpetuities period

c. Perpetuities Period – when it begins to run depends on the power

i. Special (testamentary or presently exercisable) – period counted from the time of creation of the power

ii. General (testamentary only) – period counted from the time of the creation of the power

iii. General (presently exercisable) – period counted from the time of the exercise of the power

iv. Ex: E to C for life, then to whomever E shall appoint – E exercises the power in favor of  C’s grandkids who reach 35; C is childless at the time.  Who takes?  

(a) This violates the rule – since it is testamentary, the statute starts to run at time of conveyance.

(b) Therefore, the estate reverts back to the donee – E in this case

12. Modern Softy Doctrines

a. Wait and see doctrine – interests are only invalid if they actually vest 21 years after the death of all lives in being

b. Cy Pres Doctrine – invalid interest is reformed to resemble the intentions of the donee as closely as possible

13. Rule of Perpetuities Fun Time:

Jee v. Audley, p. 333: Life estate to widow, fee tail to niece, takers in default are daughters of testator’s kinsmen.  Violates the Rule. Limitation to daughters of Jee violates Rule b/c chance that Jee’s could have more children after testator died.  Court says you can’t use Mary Hall as measuring life b/c fee tail and has possible perpetual duration.  Can’t use Jee’s b/c Hall’s estate could go from one generation to another and end after Jee’s are dead.  Can’t use daughters of Jee b/c might be after-born daughters.  

	INVALID GIFTS

	EXAMPLE
	VALIDATING LIFE
	EXPLANATION

	To A for life, then to A’s first child to build cat hospital
	A
	A’s first child to build cat hospital may be an afterborn child who builds more than 21 years after A dies

	To A so long as not used for cat hospital, then to B and heirs 
	A and B
	Cat hospital may rise after 21 years after A dies and B’s heirs will claim interest. B’s interest is struck down, leaving O with possibility of  reverter and A with fee simple determinable.

	To A, but if used for cat hospital to B and heirs
	A and B
	B’s interest void for reason given above.  B’s interest is stricken.  A left with fee simple absolute

	Option to A and her heirs
	A 
	Option may be exercised more than 21 years after A dies. Invalid. 

	VALID GIFTS

	EXAMPLE
	VALIDATING LIFE
	EXPLANATION

	To A for life, then to B if B returns from Rome
	B
	Condition must happen within B’s life if at all




	To A for life, then to A’s children for life, then to B
	B
	B’s remainder is vested upon creation

	To A for life, then to A’s children for life, then to B if B is living, and if not living, to C
	B
	Either B’s or C’s remainder will vest within B’s lifetime and 21 years. 


	INVALID GIFTS – CLASS GIFTS

	EXAMPLE
	VALIDATING LIFE
	EXPLANATION

	To A for life, then to A’s children for their lives, then to A’s grandchildren
	A 
	The class of grandchildren won’t close until the death of all A’s children, one of whom may not be now alive. (Fertile octogenarian case)

	To A for life, then to A’s widow for life, then to A’s issue then living
	A
	Class of issue won’t close until widow’s death, who may be woman not yet born. (unborn widow case)

	To my issue living when my estate is distributed
	None
	Class of issue may close too remotely (distribution of estate)

	To A for life, then to A’s children who reach 25
	A 
	A may die leaving a child under age 4, who doesn’t satisfy condition w/in 21 years of A’s death.

	To A  for life, then to A’s grandchildren who reach 25
	A 
	Even if A has grandchild age 25 at time of gift who can close class at A’s death under rule of convenience, in that class may be an afterborn grandchild of A under the age of 4 (as above)

	VALID GIFTS—class gifts 

	EXAMPLE
	VALIDATING LIFE
	EXPLANATION

	Devise “to my grandchildren who reach 21”
	O’s children
	All of O’s grandchildren will reach 21 within 21 years of the death of O’s children

	To A for life, then to A’s widow for life, then to A’s children
	A
	Class of A’s children will close at A’s death and they will have a vested remainder. (their interest is not contingent on surviving Widow) 

	To A for life, then to A’s grandchildren
	May be valid or void
	If A has a grandchild when gift made, remainder is valid.  Class will close under Rule of Convenience at A’s death.  If A has no grandchild when gift made, remainder is void b/c class may not close until death of afterborn child of A.

	To A’s grandchildren who reach 25
	May be valid or void
	If A has grandchild age 25 or more at time of gift, gift is valid.  Class closes under rule of convenience at time of gift.  If no such grandchild, gift is void.

	To A for life, then to A’s children for their lives, then as each child of A dies, to pay that child’s share of principal to that child’s issue
	May be valid or void
	Gifts to issue of children now alive are valid; class closes at death of person in being.  Gifts to issue of afterborn children are void. (gift to subclasses)

	To A for life, then to A’s children, payable at 25
	A
	Class closes at A’s death; vested then w/ possession postponed.

	To A for life, then as A appoints by will.  A appoints to B for life, then to B’s children.
	May be valid or void
	If B is alive when power is created, gift to B’s children is good.  It vests at B’s death.  If B is not alive when power created, gift to children of B (afterborn) is void.  (second look doctrine)


V. Powers of Appointment

A. Doctrine

1. Rule:  authority created by a donor and conferred upon a donee enabling donee either to appoint persons to take property or to appoint proportionate shares which designated persons shall take in property

B. Terminology

1. O to A for life, then to such persons as A appoints by will, and in default of appointment to Minuto.

a. Donor of the power:  O

b. Donee of the power:  A

c. Appointee:  whomever A appoints

d. Take in default:  Minuto (take if power is not exercised or if ineffectively exercised)

C. General Background

1. when given

a. testamentary – A has to appoint through will

b. inter vivos power – A appoints during life time

2. to whom given

a. general power – A has power to appoint to anyone (including self)

b. special power – A has to appoint a member of a given class

3. when exercised

a. discretionary – A can exercise whenever, or doesn’t even have to

b. mandatory – A has to exercise at a certain time

D. Types of Power

1. General Power

a. Creditors of donee – creditors can’t subject the property to their claims when the power remains unexercised, but they can, if the power is exercised in favor of a volunteer or a creditor of the donee, subject the property to their claims

b. Two exceptions to the rule that unexercised power can’t be reached by creditors:

i. If donor is also donor – conveyance creating the power is fraudulent

ii. If donor is also donee – transferring property in trust and reserve to yourself

c. Failure to exercise when no takers in default named – property reverts to donor (Doctrine of Capture)

d. Attempt to exercise is invalid, no takers – property reverts to donor

2. Special Power

a. Creditors of donee – can’t subject special power to their claims

b. Failure to exercise – appointive property goes to living members of class in equal shares

c. Power purely collateral – donee has no interest in property other than the power itself

d. Power in gross – donee has an interest in the property other than the power, but the exercise of the power doesn’t affect the interest of the donee

e. Power appendant – donee has an interest in the property and the exercise of the power disposes of all or part of such interest

f. Power in trust – donee, under some circumstances and within some period of time, is under a duty to exercise the power (also called imperative or mandatory power)

i. If stipulated that persons should be provided for, power is mandatory

ii. If not, court will appoint

iii. If power not in trust, no duty for donee to exercise

g. Nonexclusive power – donee of a special power must something to each of the permissible objects of the power

h. Exclusive power – donee of a special power may exclude one or more of the permissive objects and appoint all of the property to the others

i. A to B for life, then to B’s children in such shares as B shall appoint – allows B to choose the shares the children will take, but does not allow B to appoint to a spouse or creditor or a favorable charity.  Also, B cannot leave out any of his children, or appoint to a grandchild

ii. Limiting the way appointment may be made – typically restricting its exercise to the donee’s last will and testament – “B shall appoint by will”

3. Instrument creating – may be deed or will

4. Transfer of Power – power of appointment is considered personable to the donee
a. NOT devisable, inheritable, delegable, or assignable

b. BUT if the power is general, holder can exercise his power by creating another power in his appointee

5. Relation Back Doctrine

a. When A appoints, he is filling in a blank for testator

i. A appoints B; as if the original grant was O to A for life, then to B

VI. Concurrent Estates

A. Tenancy in common

1. Nature of tenancy:  each tenant is the owner of a separate and distinct share of the property which has not been divided among the cotenants – each has a separate undivided interest

a. Right of possession:  each co-tenant has the right to possess and enjoy the entire property

b. No right of survivorship:  when tenant dies, interest passes to devisees or heirs – each estate keeps what they have

c. Same estate not necessary – Dave Coulier can have a fee simple while Bob Sagget has a life estate

2. Unity – only unity required is the unity of possession

3. Alienability – each tenant in common can sell, give, devise, or dispose of his undivided share

4. Presumption of tenancy in common – when conveyance is made to 2 or more people, presumption is for tenancy in common

B. Joint Tenancy

1. Nature of tenancy:  each co-tenant owns an undivided share of property (as in tenancy in common) and the surviving cotenant has the right to the whole estate – right of survivor ship (as not in tenancy in common).  Each holds a single, unified interest – one cannot have a greater interest than the other

a. Conveyance or devise required:  must be created by deed or will, CANNOT arise where persons inherit property by intestate succession

b. Right of survivorship:  when one tenant dies, the other keeps the entire estate interest, first to die cannot devise his share of the joint tenancy of property, survivor dances on his grave

i. Dower and curtesy do not attach – no estate of inheritance; no rights of dower and curtesy
ii. Creditors – if the first tenant to die is a debtor, the surviving joint tenant takes the property free and clear, dances on first tenant’s grave

2. Four Unities must be satisfied 

a. Unity of interest – joint tenants must have identical interests, both as to their share and as to the duration of their interests

i. Equal shares:  shares of each joint tenant must be equal

ii. Another interest in same property:  property can be divided into fractional shares, one of which is owned by persons as joint tenants and one of which is owned by persons as tenants in common

b. Unity of title – joint tenants must each acquire title by the same deed or will, or by a joint adverse possession
c. Unity of time – each joint tenant’s interest must vest at the same time
i. At common law, owner of a fee simple cannot directly create a joint tenancy in himself and another – must use a straw man (modern courts frequently disregard this rule)

d. Unity of possession – all the joint tenants have a right to possess and enjoy the entire property (also exists for tenants in common)

3. Creation of Joint Tenancy

a. Overcoming presumption for tenancy in common – joint tenancy can be created only by express words in an instrument indicating intent to create it

i. “To A and B as joint tenants, with a right of survivorship, and not as tenants in common”

b. Converting a fee simple into a joint tenancy – holder of title in fee simple wants to convert it into a joint tenancy with another party

i. Common law – had to use a straw man – A to Gordon Shumway, and then Gordon Shumway to A and B

ii. Now you can do it w/o a strawman

4. Severance of Joint Tenancy – destroyed when any of the four unities are violated

a. Conveyance by joint tenant – conveyance of tenant’s entire interest or share severs the joint tenancy with respect to that share
i. If 3 or more joint tenants, joint tenancy remains with the non-conveying tenants, the new guy has a tenancy in common

b. Conveyance to self – at common law this did not work – you conveyed to Gordon Shumway, and he conveyed back to you.  Courts reason:  since they can destroy it anyway, why make them deal with a hairy wise-cracking alien that eats cats?

c. Mortgage by joint tenant – courts are split on this

i. Title theory states – mortgage conveys legal title to the mortgagee, mortgagor keeps only an equity of redemption to legal title back upon payment of the mortgage – destroys unity of interest, title (like conveying to Gordon Shumway, and then getting it back)

ii. Lien theory states (majority theory) – mortgagor doesn’t convey legal title, only transfers a lien (security interest).  If the mortgagor dies first, states differ as to whether there is still a mortgage on ½ interest of the land

d. Conveyance between joint tenants – one joint tenant conveys to another (3 or more total)

i. As to the interest conveyed, the grantee tenant is a tenant in common

ii. As to the interest retained, the joint tenancy survives

e. Lease by joint tenant

i. Olden Days:  Lease severs the JT because unity of interest is broken – fee simple and a reversion

ii. Modern Wonders:  Lease does not sever JT, but courts are split over whether the surviving tenant takes his new half interest subject to the lease

(a) To insure that the lease survives, lessee can have all joint tenants sign the lease

f. Agreement among joint tenants – can make a mutual agreement to all hold as tenants in common

i. Divorce – doesn’t automatically sever, but courts can infer an intent to sever

ii. Murder of one joint tenant by another – severs

iii. Simultaneous death – have goes to A’s estate, half to B

g. Partition – joint tenancy may be severed by partition of land

i. Mutual agreement – no dissenting tenants

ii. Unilateral action – if one tenant wants partition, has to file suit to obtain judicial decree

(a) If petitioning tenant dies during proceedings, joint tenancy survives

C. Tenancy by the entirety 

1. nature of the tenancy:  at common law, husband and wife are one person (the husband) and therefore they hold property as one person

a. Four Unities of joint tenancy required, plus the unity of marriage

b. Presumption – if property is granted to husband and wife, the presumption is that it was intended to be a tenancy by the entirety

c. Right of survivorship – the surviving spouse keeps the loot, dances a merry jig on dead spouse

2. Creation of estate

a. Only 22 states retain TBE

b. Of the ones that do, there is usually a presumption in favor of TBE whenever there is a conveyance to husband and wife

c. Conveyance to husband, wife, and Gordon Shumway – H and W take a one half interest, and GS takes a one half interest.  H and S hold their ½ interest as TBE

3. Indestructability – TBE is not subject to severance

a. No judicial partition

b. Conveyance – in some states, one spouse may convey his interest to his lovely mistress, but the conveyance cannot affect the other spouse’s right to the entire estate if the latter survives.

c. Creditors – most states do not allow a creditor to attach or force a sale of the debtor’s interest while the other spouse is still alive, unless the FEDs take it through forfeiture, because your house was built on drug money, you dirty scum

d. Exceptions:

i. Divorce – the tenancy by the entirety ends, and in most states, it is held as tenants in common

ii. Simultaneous death – if they battle to the death, property is to be distributed ½ as if the husband survived, and ½ as if the wife survived

4. Management of the property

a. Married Women’s Property Act – women and men get equal rights to use and enjoy property.  In some states, women get the same rights as men to receive, hold, manage, and dispose of property.  In most states, the rights of the men are taken away such that neither can convey the property or have it attached by creditors

D. Rights and Duties of Co-tenants

1. Right of possession – each co-tenant has the right to possess the entire property, but no co-tenant has the right to exclusive possession (parties free to change this equal right by agreement)

a. Possession by one co-tenant – Majority rule:  co-tenant entitled to use and occupy every part of property w/o paying any rent to the non-possessory co-tenants

i. Carrying charges – occupying co-tenant must bear ordinary expense of upkeep up into the fair rental value.  

ii. If possessing co-tenant refuses to permit other tenant equal occupancy, then he must account for the latter’s share of the fair rental value of the premises.  Ouster (wrongdoing party has to actually physically prevent co-tenant from occupying)

b. Accounting for rents received from 3rd party

i. Statute of Anne – duty for a co-tenant that receives rent from a third party to account for such rents with his co-tenants; must be shared equally (not in Cali)

ii. However, a co-tenant that rents to a third party can deduct from his co-tenants shared expenses from tax and mortgage payments, repairs, and improvements

c. Depletion – cotenant is accountable for profits derived from the use of land that permanently reduces its value

i. Minerals – must pay co-tenants for extraction

ii. Farming – not accountable in most states, in those that do hold co-tenant accountable, co-tenant pays only rental value, not from net profits

iii. Timber – some courts hold that co-tenant can cut a proportionate share w/o having to fork over any of the profits

d. Payments made by one tenant – generally, co-tenant that pays for stuff that helps all co-tenants is entitled to reimbursement

i. Taxes and mortgage payments – each co-tenant has duty to pay, if one pays extra, he is reimbursed (except that occupying party sometimes pays more for carrying charges)

(a) If one co-tenant pays the mortgage all off, then he holds an “equitable lein” against it; can have the property sold to recover overpayment

ii. Repairs – if they don’t agree, non-repairers don’t have to pay, but repairing co-tenant can take costs out of any rents received, and may get back expenses upon partition.  

iii. Improvements – considered voluntary; if they don’t agree, the non-movers don’t have to pay.  However, if rents go up, the improver can collect the just increase, up to the cost of improving.  Also may get back expenses upon partition

e. Partition

i. In kind – courts divvy up the land, everyone gets a piece (preference of In Kind)

ii. By sale – property sold, proceeds divvied up

iii. Parties can agree not to partition, but courts often won’t uphold it

f. Adverse Possession

i. Cotenant can adversely possess against others if he remains in ouster for the statutory period

ii. BUT to adverse possessor must give cotenants unequivocal notice of repudiation of common title

VII. Marital Estates

A. The common law system

1. Husband’s interest in wife’s property

a. Jure uxoris – husband had life estate in all of wife’s property, lost this if she died

b. Curtesy initiate – birth of a live child gave husband rights to wife’s property after death

i. Title to all wife’s lands

ii. Title to all equitable interests held in possession

c. Curtesy Consummate – once wife dies, husband keeps the same rights

d. Modern view

i. Jure uxoris – destroyed by Married Women’s Property Acts

ii. Abolished in most states, where not abolished, given same rights as dower

2. Wife’s interest in husband’s property

a. Dower

i. Entitled wife to life estate in one-third of the lands of which H was seised at any time during marriage, provided that the husband’s interest was inheritable by the issue of the marriage

(a) Land must be freehold – dower doesn’t attach to

· Leaseholds

· Remainders

· Personal Property

· Equitable interests 

(b) Must be seised during marriage

(c) Must be inheritable by issue (no life estate)

b. Dower inchoate – wife’s right while husband is alive

i. Attached at the time husband becomes seised of any eligible freehold

ii. Future sale to a third party does not affect the right of dower inchoate

iii. But upon divorce, dower is extinguished

c. Statutory abolition – dower only exists in 7 states and DC

d. Where they keep dower: elective share – surviving spouse can renounce against the will a certain percentage of estate – keeps spouses from being cut out of will

3. Common law divorce

a. Modern doctrine of equitable distribution – property is divided by the court according to principles of “equity” or “fairness,” nor according to legal title

i. Some states require an equal division, others use it as a presumption or starting point

b. Property covered:  marital property
i. Property acquired during the marriage from the earnings of the parties

ii. Not included:

(a) Property acquired by a spouse before marriage

(b) Property acquired during marriage by one spouse through a gift

iii. Question of professional degree

(a) Most courts hold that professional degree earned during marriage should not be treated as marital property – In re Marriage of Graham
(b) In NY, degree is marital property

(c) Reimbursement theory – although degree isn’t marital property, other spouse can be reimbursed for contribution to the degree (celebrity status treated same)

iv. Professional good will – reputation/client or customer list attained during marriage is marital property
B. Community Property

1. Marriage is a partnership, so all property acquired during marriage (with certain exceptions) belongs jointly to husband and wife from the moment it is acquired

2. In force in AZ, CA, ID, LA, NV, NM, TX, WA

3. Is it or isn’t it?

a. Acquired before marriage – stays separate property

b. Acquired by gift or inheritance – even after marriage, separate property

c. Income from separate property – in most CP states, separate property

d. Income and proceeds from community property – this is CP

e. Earnings

i. Income produced by either spouse’s labor during marriage is CP

ii. Income received after marriage by a spouse from labor done before marriage is not CP

f. Purchase made on credit – if it is signed by only one spouse, and is secured by separate property belonging to that spouse, it’s separate property, otherwise CP

g. Down payment before marriage, community funds used later – part CP, part not CP

h. Commingling of CP and separate:  if impossible to identify separately – CP

i. Conflict of laws

i. Domicile in CP state at time of acquisition

(a) Realty – where land is situated determines whether CP law applies

(b) Personalty – personal property measured by state of domicile

(c) Move to non CP state – property keeps its original status

ii. Domicile in non-CP state at time of acquisition

(a) Realty – where the land is located

(b) Personalty – domicile at time of acquisition (except in CA)

j. Transformation of status – owning spouse can transform separate property into CP

4. Management

a. Traditional view – husband had exclusive use

i. Husband could convey personal property at will (but liable to wife as fiduciary if he misused authority)

ii. But a conveyance or mortgage of real property, or lease for more than a year, not allowable unless wife joins

b. Greater role for women – most CP states have given W equal management and control

5. Divorce – CP is evenly divided, but if 1 spouse is bad, the other might get more

6. Death – CP belongs ½ to one spouse, ½ to the other.  Living spouse keeps half, the other half is devised by will

C. Homestead Exemptions 

1. Creditors can’t get to a homestead up to a certain dollar limit (million dollar hammer time house is sold)

2. Does not apply to mortgage used as security for loan to buy house

D. Alternative marriages

1. Bigamy – no marriage, no CP, BUT if person believes himself to be married, is treated as if married for CP purposes – putative marriage

a. Good faith required for putative marriage – must have ceremony, etc

2. Same sex – no CP

3. Theories for alternative marriage support

a. Express contract, implied contract, quasi-contract, constructive trust

VIII. Conveyancing of Land

A. Contracts of sale

1. broker’s role

a. traditional rule:  broker gets a commission when he produces a customer ready, willing, and able to buy on the terms and price seller sets

b. modern rule:  broker is entitled to commission only after transaction has been completed, but if deal fails through no fault of broker, revert to traditional rule

2. Statute of frauds – contract for sale of land must be in writing, and both buyer and seller must sign it in order for it to be valid

3. In the contract

a. Type of deed

b. What passes in the deed (fixtures)

c. Deposit (what happens to the deposit)

d. How to apportion rent in the period before title passes

e. Who pays taxes, takes risk for fire before title passes

f. Warranty of marketable title

4. Installment contract – small down payment by purchaser, who borrows the balance of the purchase price from a lender or seller.  In default – lender or seller receives the whole property

a. Typical contract

i. Possession – transferred to buyer as soon as agreement is signed

ii. Taxes and assessments – buyer pays these from time contract signed

iii. Deed, title – transferred by seller when payment is completed

iv. Default by buyer – If buyer is 30 days late, rights to possession extinguished, money already paid is kept by seller

v. Legal expenses – buyer pays attorney fees if seller has to sue to collect payment

vi. Seller’s option – Seller can deliver deed to buyer, who provides a promissory note for the remaining payments; not financed by mortgage on the property

vii. Risk of loss – buyer bears the risk of loss if property is damaged during the executory period

b. Oh the humanity

i. Foreclosure safeguard – when buyer has paid a substantial portion of the contract loan, he has the rights of a mortgagor

ii. Equitable right of redemption – buyer prevents forfeiture, obtains alternate financing

iii. Reinstatement – buyer pays the amount of default and continues contract as if breach never occurred

iv. Restitution – buyer in default recovers money in excess of damage incurred by lender 

B. Marketable title -- unless otherwise stipulated, sale is for the entire title that seller holds

1. If contract is silent, obligation to convey marketable title is implied


2. Marketable title defined:  title reasonably free from doubt, one which a reasonable purchaser would accept

a. No reasonable probability that buyer will be subject to law suit

b. Often a problem if deed is unrecorded

3. Common defects

a. Defects in the record chain of title

i. Lack of capacity – grantor is incompetent

ii. Adverse possession – because not recorded

b. Encumbrances

i. Mortgage

ii. Liens

iii. Easements/covenants/servitudes

C. Equitable Conversion

1. If there is a specifically enforceable contract for the sale of land, equity regards done what ought to be done.

2. Used to determine risk of loss

a. Puts it on the buyer at the time of possession

b. Some courts don’t follow this

3. Under equitable conversion, the seller’s interest is determined to be one of personal property (right of purchase price) while the buyer is treated as the owner of the land

a. Comes into play if one of the parties dies

b. Equitable title is with the buyer, legal title is with the seller

D. Deeds

1. Merger – a contract merges into the deed; once the deed is accepted, the deed is deemed the final act of the parties expressing the terms of agreement

a. Exceptions:  fraud, promises deemed collateral to the deed

b. Merger doctrine now in disfavor – avoid it by saying that the obligation in dispute is an independent or collateral obligation

2. 3 types of deeds in general use

a. general warranty deed – warrants against all defects in title

b. special warranty deed – warranties only against the grantor’s own acts; not the acts of others

c. quitclaim deed – no warranties of any kind.  Merely conveys whatever title the grantor may have

3. covenants found in warranty deeds

a. covenant of seisin – grantor convenants that he owns what he says

b. covenant of right to convey – grantor has title to make conveyance

c. covenant against encumbrances – promise that there are no easements, etc

d. covenant of quiet enjoyment – you will not be disturbed by a 3rd party’s lawful assertion of superior title

e. covenant of warranty – for all practical purposes identical to quiet enjoyment

f. covenant of further assurance – grantor will execute any other documents required to perfect the title conveyed

g. future covenants (d, e, f) – not breached until grantee is evicted, run with the land

h. present covenants (a,b,c,) – guaranteed at time of conveyance; don’t run with land

4. Delivery – in deeds, delivery means intention.  Physical delivery neither necessary nor sufficient for legal delivery.  Requires words or conduct that show the grantor’s intent to make the deed operative and pass the interest to the grantee

a. Conditional delivery – deed is final upon happening of some event; until then it is held in escrow:  2 types

(a) Commercial escrow – title will pass when money received by escrowee

(b) Family Will substitute – give deed to person, say record it when I die

· Sweeney v Sweeney:  “a conditional delivery is and can only be made by placing the deed in the hands of a third person.”

· If no straw man, or express springing interest, then you risk the chance of voidance for violating the statute of wills

b. Grantor cannot have power to take it back, even if he expresses he doesn’t intend to:  Rosengrant v Rosengrant
E. Mortgages

1. Procedure:  buyer borrows money from third party or from seller in the form of a mortgage.  Buyer gets a deed, gives the mortgage to a commercial or savings bank, and the loan proceeds are paid to the seller at the closing.  Buyer makes payments in monthly installments to pay off both interest and principal.  If buyer fails to make payments, lender can foreclose

a. Purchase money mortgage – financing is done by the seller

2. 2 documents

a. Note:  buyer’s promise to make payments

b. Mortgage:  gives the lender a claim against the land for repayment of the amount loaned

3. Transferring

a. Sale “subject to mortgage” – buyer has to pay mortgage to keep property, but doesn’t have to pay the balance if foreclosed and sold at a loss

b. Assumption of mortgage – new mortgagor voluntarily assumes legal responsibility, persuaded by old mortgagor

c. Novation – mortgagor gets the mortgagee to substitute the new purchaser for complete liability to the mortgage.  Old mortgagor off the hook.

d. Mortgagee sells mortgage; he has to sell both the note and the mortgage

4. Nature of mortgage interest

a. “title” theory – mortgagee has legal title to the land

b. “lien” theory – mortgagee only has a lien against the land

5. Foreclosure

a. Right of redemption – mortgagor can redeem himself by making payment after the day set

b. Mortgagee can foreclose right of redemption

i. Foreclosure sale (used to do strict foreclosures, not anymore)

(a) Officer of the court sells land at a public sale

(b) From proceeds of sale, debt is paid to lender, any amount exceeding debt paid to borrower

(c) If the land did not bring enough to satisfy the debt, mortagee could recover a judgment for the deficiency against mortgagor

ii. Right to buy back – legislation gives mortgagor a statutory right to buy back the title from the purchaser at judicial foreclosure sale

iii. Deed of trust – borrower conveys title to the land to a person (can be the lender) to hold in trust to secure payment of the debt to the lender.  

(a) Trustee is given the right to sell the land w/o going to court if the borrower defaults – no right to buy back for borrower

(b) Courts less likely to award deficiency judgment because sale is private

c. Multiple mortgages

i. Subsequent mortgages are subject to the rights of the prior mortgagee(s)

ii. If sum from foreclosure is insufficient to pay off all mortgages, the first mortgagees get paid off first.

IX. Recording Statutes

A. Function:  protect BFPs by allowing them to search the records to avoid a nullified purchase of land

B. Indexing

1. Grantor and Grantee indexing:  separate index volumes maintained for grantors and grantees; enable a title searcher to locate and instrument by searching under either the grantor’s name or the grantee’s name

2. Tract index:  entries are made under block and lot numbers, greatly simplifies title search

C. Types of Recording Acts

1. Race statutes:  priority is determined solely by who records first – notice is irrelevant

2. Notice statutes:  a subsequent purchaser prevails over a grantor who fails to record IF the purchaser has no actual or constructive notice of the prior claim at the time of conveyance

3. Race/Notice statute:  subsequent purchaser prevails over prior grantee ONLY if he is without notice AND he wins the race to record

D. Example:  O to A unrecorded, O to B unrecorded, A records

1. Race statute

a. A wins the race, A’s deed is valid

2. Notice statute

a. A’s deed is invalid as soon as B purchases in good faith

b. B’s deed is valid – he should record

3. Race/Notice statute

a. Until B recorded, there was no valid deed

b. A recorded first, A’s deed is valid

E. What recordation does not do

1. validate an invalid deed

a. forgery – recorded forgery still invalid

b. undelivered – still invalid

c. fraud – deed that is obtained by fraud is voidable, but not void
2. Can’t protect against interests arising out of operation of law (dower rights, easements, title by AP, wills, inheritance), only protect against unrecorded conveyances

a. If not on paper, not protected

3. Who is protected by recording acts

a. General – only BFP is protected under notice and race notice statutes.  To be a BFP, you must: 1) be a purchaser who 2) takes w/o notice of the prior conveyance and 3) gives a valuable consideration

b. Must give valuable consideration

i. Donees do not count; they lose nothing if they don’t get the property

ii. Creditors

(a) Mortgagees – is a mortgage a purchase?

· In some states, yes

· If B gets mortgage for antecedent debt, is there loss?  B still has a suit at law.  But suit at law is not as good as money.  In most cases, there is consideration

iii. BFP filter rule:  BFP that was subject to a prior outstanding unrecorded interest may pass title free of that interest, even to a third party that had notice of the prior interest.

(a) Exception:  can’t sell to a prior owner who purchased w/ notice

4. What constitutes notice?  BFP can have no actual, record, or inquiry notice of the prior claim at the time of payment of consideration and the receiving of interest in the land

a. Actual notice – if the buyer actually knows about the interest

b. Record notice – if an instrument is properly recorded, any subsequent purchaser has record notice and is therefore not a BFP – record notice is one form of constructive notice – notice that law imputes to the purchaser whether it actually exists or not

c. Inquiry notice – another form of constructive notice; under certain circumstance, law assumes purchaser has made reasonable inquiries and is charge with notice of what those inquiries would reveal, whether or not they are actually made

i. Inspection – inspection of property to see signs of other interests, etc

ii. Inquiry from neighborhood – doctrine of implied reciprocal negative easements – from the looks of a neighborhood, purchaser should reasonably expect that a restriction on use might exist

5. Valuable consideration

a. Antecedent debts – usually not protected, but strong arguments the other way, see above

F. The vicious circle

1. Mortgages – $500 each.  O to A (unrecorded), O to B (has notice and records), O to C (BFP and records) – assume we are not in a notice state

a. The vicious circle

i. A prevails over B – B had notice

ii. B prevails over C – B recorded

iii. C prevails over A – C was BFP and A did not record

b. Judicial foreclosure sale – only goes for $1,000 – who gets what?

i. Case for C – C is as pure as the driven snow, the only one who did nothing wrong, if you give C $5,000, you give him what he expected to get, knew it was a second mortgage

ii. Give the rest to A, because B only expected a second mortgage, knew the other was recorded, so since there’s no other money, he gets what he should have expected.  

iii. But is it unreasonable for B to agree to a second mortgage?  Not the same as a regular conveyance

G. Requirements for Recordation

1. What can be recorded? – practically every kind of deed, mortgage, contract to convey, other instrument affecting interest in land

a. Mortgages

i. Some states require recordation of all instruments affecting real estate

(a) Mortgage is an instrument affecting real estate – must be recorded 

ii. Some states require recordation of all conveyances

(a) Title theory – mortgage is a conveyance; must record

(b) Lien theory – mortgage is a lien, don’t have to record.  But most lien states construe conveyance broad enough to include mortgages in recording statutes

2. What constitutes recordation?

a. Failure to index – clerk in recording office fails to index instrument properly.  Who bears the burden?  Cases are split between recording grantee and dumb dumb BFP

i. Minority View – protect the grantee, has done all he was expected to

ii. Majority View – protect the BFP – only a properly indexed instrument provides constructive notice.  Grantee should check to make sure recorded correctly

b. Misspelling – if you can’t spell your name, you can’t record – idem sonans does not apply

H. Chain of Title Problem – even though instrument has been recorded and indexed in the recording office, the instrument might not be recorded in such a way as to give notice to subsequent purchasers – deed may not be in the “chain of title” 

1. Chain of title includes and is co-extensive with those documents of which purchaser has constructive notice – recorded after the grantor acquired the property from his predecessor in title and recorded before a deed is recorded conveying title from that grantor to another
a. Wild deeds – deeds not within the chain of title

2. Grantor not connected to chain of title

a. If a deed entered on the record has a grantor unconnected to the chain of title, such a deed isn’t recorded within the chain and doesn’t give constructive notice

b. Ex:  O to A (unrecorded); A to B (recorded); O to C (BFP and records)

i. C is unable to find B’s deed because it does not attach to O

ii. B would have been able to find that A’s deed was not recorded; should have verified and forced A to record.  

iii. Statute protects C.  If B doesn’t check, he is responsible

iv. Record means record in chain of title

3. Deeds recorded before grantor obtained title – estopped by deed

a. A conveyance made by a grantor before he became owner of the property may have effect upon the title

b. Estoppel by deed – where a person makes a conveyance of property to another before he has obtained title, this title passes immediately to the grantee.  Grantor is estopped from denying the validity of earlier deed

i. What if there is a subsequent BFP.  O (no title) to A, Gordon Schumway to O, O to C

(a) Most courts hold for C – only limited search required

(b) A few courts hold for A – extended search required (must look before and after)

c. Deed recorded late – must a purchaser examine the grantor index after the time he is shown as having made a conveyance?

i. Ex:  O to A (unrecorded), O to B (notice and records), A records, B to C (no notice and records), Does C have constructive notice?

ii. In most courts, no constructive notice, C wins over A – chain of title comprises only those instruments executed by grantors during the time when they were owners of the property

iii. In NY and CA, A’s deed gives notice, you have to search the name of each owner of the property from the day he got title all the way to the present

d. Defective documents

i. Name changes – if grantor changes names (divorce or something) and grants again, responsibility is on first purchaser to make sure both names, or notice of name change, is in the deed.  In the absence of such, land goes to the second buyer – had no way to tell from looking at the records

I. Torrens title registration

1. title itself is registered, not just names of grantors and grantees as evidence of title

2. Procedure

a. Judicial proceedings figure out who owns the land

b. Certificate of title is created, recorded, owner gets a copy

c. Land can’t be sold except by going to court with certificate, and getting new one

X. Easements and Covenants

A. Easements

1. Introduction

a. Definition:  a grant or interest in land that entitles a person to use land possessed by another

b. Statute of Frauds:  easements are within the statute of frauds because they either require a signed written instrument, or are implied from one

c. Types of easements

i. Affirmative:  right to go on land and do some act

ii. Negative:  owner of negative easement can prevent servient land owner from doing some act on the servient land

(a) English law – only recognized 4 types of negative easements:  light, air, subjacent or lateral support, artificial stream

(b) If owner of servient land agrees to perform some affirmative act on his own land, this is a covenant and not an easement

d. Appurtenant or in Gross

i. Appurtenant – benefits its owner in the use of a certain piece of land.  The land benefited is the dominant tenement; the land burdened is the servient tenement.  Often they are adjacent

(a) Passes with the dominant tenement – can’t be separated from dominant tenement and turned into an easement in gross unless the owners of the dominant and servient tenements make a new agreement

(b) Negative easement – always appurtenant to the land – easement protects the holder in his enjoyment of the land

(c) Easement appurtenant favored – if ambiguous, courts treat it as appurtenant

ii. In Gross – does not deal with a dominant tenement, merely gives owner the right to use the servient land (railroads in the farm) – may be assigned or personal

(a) Determine if personal.  Was expanded use intended, would burden increase?

e. Interest in land – easement is an interest in land; as such the burden passes to the subsequent owners of servient estate – owner of an easement has right against any new owner of the land

f. Profit – if you have a right to make a profit on someone’s land, you have an implicit easement to be on the land (profit a prendre)

g. Contrasted with License – license is a grant of permission to go on land to perform some single act, but may be revoked, not a real land interest – though sometimes called one.  Also, licenses are personal, non-transferable

2. Creation of Easements – express grant, implication, necessity, prescription

a. Express grant

i. Statute of Frauds – if express, must meet the SOF (in writing and signed)

ii. Recording Acts – express grants subject to all recording statutes

iii. Express grant can be through grant or through reservation in another grant

(a) Through grant – not a lot here, must meet SOF and be recorded

(b) Through reservation

· A gives B the Tanner home, with a statement that says “A hereby retains a right to poop on the doormat,”

· Though not signed by the party “to be charged,” it passes the SOF because by accepting, grantee binds himself

· Reservation to third party – can it be done? Willard v First Church of Christ 
· Common law sez no:  easement could not be created in a stranger to the deed.  But you could get around it by conveying to a straw man, using 2 pieces of paper, grant a springing interest, or a fee simple determinable

· Most courts rule now that you can

b. Creation by implication

i. Exception to SOF – it is implied from a signed, written document

ii. Common Owner – there must be a common owner of the 2 parcels of land concerned – no easement in gross can be created by implication
iii. Prior Use

(a) If prior to the time a tract of land is divided into 2 lots, a use exists on the “servient” part that is reasonably necessary for the enjoyment of the “dominant” part, and which the court finds the parties intended to continue after division, an easement may be implied

(b) Previous use must be both apparent and continuous at the time of tract division
· Apparent does NOT mean visible – underground sewage pipes can be apparent if circumstances should put purchaser on notice

(c) Reasonable necessity – must be reasonably necessary for the enjoyment of the dominant tenant

iv. Necessity

(a) Also exception to SOF – parties must have “intended” to include; it is vital for use

(b) 2 parcels situated such that an easement over one is “strictly necessary” to the enjoyment of the other.  

· Does not require prior use

· But the necessity must be “strict” rather than “reasonable”

(c) 3 elements

· prior common ownership

· transfer of one estate creating lack of access (or some other restriction)

· necessity of the easement to make use of the land

(d) Implied often when parcel is landlocked (sometimes water access is enough to preclude an easement by necessity Kingsley – but not often today)

(e) Duration – only for as long as necessity exists

(f) Location of easement – owner of servient parcel has right to locate the easement, as long as it is reasonably convenient

(g) No implied easement by necessity in gross – this would make no sense at all, sit down and speak no more.

c. Creation by prescription

i. Adverse Possession laws applied to the laws of easements

(a) Fiction of “lost grant” – it was assumed that in the distant past, the holder of the claimed servient estate granted an easement to the holder of the claimed dormant estate.

(b) Now we just use AP by analogy

ii. Elements of prescription

(a) Open and notorious use – no attempts to conceal

(b) Under a claim of right – does not have to be exclusive

(c) Adverse – no permission; BUT hostility not required

(d) Continuous Use – this does not mean constant use – constant claim of right and periodic acts which give notice to the owner that an easement is being claimed

· Barring action or a law suit ends it 

· But mere protest, or a law suit that is later abandoned is not enough

(e) Uninterrupted use – barred for a day restarts the statute

iii. When prescriptive rights can’t be acquired

(a) Negative easements – prescription bars a cause of action, and where there can be no cause of action, there can be no prescription

(b) Easements by necessity – easement by necessity CAN’T give rise to a prescriptive easement, because it’s not wrongful

iv. Public easements / easements by custom

(a) In most jurisdictions, public at large can create prescriptive easements by using land in manner to meet requirements

(b) Argument against:  public can’t acquire prescriptive rights in private property; landowners have action against individuals, not public at large

(c) To prevent, landowners erect a sign permitting use, or close the land once a year

d. Condemning an easement

i. In some states, statutes give an owner of land locked land the right to condemn a easement across neighboring land upon showing the requisite necessity

ii. Landowner must pay damages to the owner of the land where the easement is sought

3. Scope of Easements

a. General rule:  scope depends on intention of parties.  Court may examine:

i. Whether easement was created expressly or by prescription

ii. What changes in use might be reasonably foreseeable

iii. What changes in use are required to maintain purpose of the easement in futuro time

iv. NOTE:  when easement is created and instrument creating doesn’t limit the use to be made of it, easement may be used for “any purpose to which dominant estate may be then or in the future reasonably devoted”

b. How easement was created

i. Express easement – extent of easement limited by what was specified in terms or reasonably implied

ii. Implied easement – court will look to the use as it existed prior to the conveyance.  That use, and any similar use which the parties might reasonably have expected will be permitted

(a) By necessity – extent of necessity defines scope, if this changes, scope changes

iii. Prescriptive easement – holder of the easement is not restricted to the precise use which occurred during the prescriptive period; he is however limited to the same general pattern of use
c. Increase in burden – the bigger the increase in burden, the less likely the court will be to permit the new use

d. Enlargement by prescription – if easement use is expanded for longer than the statutory period w/o interruption or express permission, it has been enlarged

e. Assignability

i. The benefits and burdens of appurtenant easements pass automatically to the assignees of the land to which they are appurtenant.  Where the benefit is in gross, however, the benefit may not be assignable

ii. Easements in gross can be assigned if of a commercial character

iii. Only easements in gross that are not assignable are recreational easements

f. Division (applies only to easements in gross)

i. Easements in gross may be divided unless contrary to the intent of the parties creating the easement or unless division unreasonably increases burden on the servient estate

4. Subdivision of dominant tenement

a. Each subdivided lot has a right to use easement appurtenant to dominant estate

b. Limitation – servient estate is not to be burdened to a greater extent than was contemplated at the time the easement was created

5. Use for benefit of non-dominant land

a. Easement for the benefit of lot 1 can’t be used to the benefit of lot 2, even if the owner of lot 1 owns lot 2

6. Development of estates

a. Dominant estate – ok if reasonable, doesn’t add too much to burden

b. Servient estate – ok so long as the easement is still usable

7. Termination of easements

a. Written release

b. Abandonment – must consist of conduct (not words alone) manifesting intent to abandon

c. Merger – common ownership of servient and dominant tenements

d. Changed conditions – when creating document prescribes necessary conditions (or where it is an easement by necessity, and necessity vanishes)

e. Forfeiture – servient tenement’s burden dramatically increase, can’t be alleviated

f. Estoppel – owner of servient tenement changes his position on reliance 

B. Equitable Servitudes – covenants through the eyes of equity

1. Introduction

a. Definition:  Promise by a holder of a piece of land to conduct a stated activity on or make a stated use of his property (or a promise not to do so) which is binding on his successors – privity be damned – equity will enforce against the assignees of the burdened land who have notice of the covenant

b. Tulk v Moxhay – P sells garden to E with covenant attached to deed – only use land as a garden.  E sells to D.  Deed contains no covenant, but D admits that he had notice

i. Real focus of court – value of covenant:  

(a) Covenant is important because it led to the sale of land

(b) Covenant creates land sales where otherwise owner would be afraid to sell – would diminish his other property

c. Theory:  Equitable servitudes fill the gaps within the law of easements.  They allow landed parties to make positive and negative covenants with each other, largely irrespective of privity.  

2. Requirements

a. Must satisfy the Statute of frauds

i. Usually found in deeds, plats, building plans, etc

ii. Exception:  implied reciprocal easements arise without any reference thereto in the deed.  Many states will not permit the reciprocal servitude to arise without an explicit promise by the developer in the deed for one lot that he will subject the remaining lots to the same restriction

b. There must be express intent on the part of the parties that the ES should exist

c. Privity ISSUE HERE

i. Horizontal privity – NOT REQUIRED; neighbors who are “strangers to each other’s title” can still create a servitude binding in equity

ii. Vertical privity 

(a) For the burdened land – not required; any possessor is subject to the burden

(b) For the benefited land – many courts DO require vertical privity for the benefited land

d. touch and concern  – this is required, but the court’s interpretation is liberal

i. Promisor’s land – vast majority of restrictions here will “touch and concern”

(a) Non-competition clauses – court’s are in dispute; most courts hold that for equitable servitudes, touch and concern is satisfied

(b) Covenants to pay money – most courts hold that these promises do not touch and concern the land unless the burdened land itself is receiving some benefit – if the land values are increased as a result of this benefit

(c) Covenants to perform affirmative acts – these usually satisfy the requirement, but courts are unwilling to enforce them indefinitely; will often order money damages instead – too much like feudal service

ii. Promisee’s land – when agreement affects the quality of the neighborhood or area, it will be held to “touch and concern” the land of any landowner in the neighborhood or area – not just an adjacent one

(a) Non-competition clauses apply here as well

(b) Where benefit is in gross – it does not run with the land on either side
(c) Homeowner’s associaton – here benefit could be in gross; but court rules no:  the benefited party is all of the homeowners (including the burdened homeowners) Neponsit
iii. Remember that for the benefited land to run, the benefit must touch and concern the land, and for the burdened land to run, both the burden and benefit must touch and concern the land.  

iv. If the benefit is to run to a particular piece of land, it must also be the case that the original parties intended to benefit that particular parcel (third party ES can be made if the third party is in vertical privity with the supposed benefited land)

v. Restatement Third says “touch and concern” is dumb; it’s right

3. Implied Reciprocal Equitable Servitudes – Sanborn v McLean
a. Equitable servitudes can be implied – must be negative
i. Usually they are implied from a building “scheme” – residential use only

(a) Implied from the existence of restrictions on other lots in a subdivision

(b) Some states require that there be some form of writing – a recorded subdivision map containing restrictions on the property, which are said to be covenants running with the land, would suffice

ii. Another justification:  reciprocation

(a) If an owner of two or more lots sells one with restrictions of benefit to the land retained, the servitude becomes mutual

(b) This only works at equity, not law

b. Requirements – must be a negative restriction, there must have been a common plan, developer must have assured earlier buyers of the restrictions/plan (relied on it), there must be some kind of notice (actual, constructive, or inquiry)

c. Notice problems

i. What can a buyer do to protect himself?

(a) Look at subdivision building plans

(b) Look at deeds to other houses

(c) Look for a “plat”

(d) Ask other owners?

C. Covenants at Law – legal remedies for promises among landed neighbors

1. Introduction

a. Definition:  a contract between two parties which, because it meets certain technical requirements, has the additional quality that it is binding against one who later buys the promisor’s land and/or enforceable by one who later buys the promisee’s land

b. Distinguished from easements

i. Affirmative duties to do something on one’s own land or

ii. Negative easements otherwise not enforced at English common law

c. Statute of Frauds – since they are tied to the land, covenants must be in writing and signed by the servient party – no implied covenants at law

2. Requirements – a covenant can always bind the original parties, but for it to run with the land, it must meet special requirements.  Spencer’s Case – notice, privity, touch and concern

a. Requirements for burden to run at law

i. Intent – both parties must intend that successors to the promisor be bound by the covenant

ii. Privity of estate

(a) Vertical privity – privity of estate between the burdened party’s successor in interest.  A real covenant runs with the estate in land – the estates must be of the same duration (a succession of estate)

· Under restatement third; no vertical privity is required for negative covenants, for positive covenants, it is not required for adverse possession

· This rule applies to ES as well, under restatement third

(b) Horizontal privity – original contracting parties’ land must have a common source (either one party grants to the other, or they both receive from a common donor) – can get around this with a straw man

iii. Touch and concern

(a) Must touch the promisor’s land

(b) Must also touch the promisee’s land (no covenants in gross)

iv. Notice – for subsequent purchaser to be bound, must have some kind of notice

b. Requirements for benefit to run at law

i. Intent – original parties must intend that it will run

ii. Privity of estate

(a) Vertical privity – Restatement § 547 – the benefit runs to a successor of any interest in the land, and not only to a successor of the whole estate. You must have possession, but do not need the same title as original benefited party.

· WARNING: this is in direct contradiction to the policy regarding equitable servitudes. 

· Adverse possessor probably doesn’t have enough privity even under this standard

(b) Horizontal privity – majority of jurisdictions apply the same requirement as they do for the running of the burden

· However – Restatement says that horizontal privity is not required for the running of the benefit

iii. Touch and concern – benefit must touch and concern only the land of the promisee (benefited party)

(a) The benefit can run even if the burden is in gross

iv. Notice – there must be notice 

3. Termination of Covenants and Servitudes – covenant ceases to have legal force when changed circumstances have made it no longer useful.  The purpose can no longer be served – Western Land v Truskolaski
i. Cardozo:  “restrictive covenants in respect of land will be enforced by preventative remedies while the violation is still in prospect, unless the attitude of the complaining owner in standing on his covenant is conscionable or oppressive”

ii. Restatement Third: if it is impossible to accomplish the purpose for which the servitude was created, court will modify it.  If modification is not practical, court will terminate it.

Covenants and Servitudes Charts:

Touch and Concern

	Burden
	Benefit

	To run with the land, both burden and benefit must touch and concern
	To run with the land, only benefit must touch and concern


Burden can’t run when benefit is in gross.

Benefit can run when burden is in gross

Privity

                                                            Covenants                                               Equitable Servitudes

	
	Burden
	Benefit
	Burden
	Benefit

	horizontal
	Necessary for burden to run with the land
	Majority of jurisdictions require it, but not the first restatement
	NO NO NO 
	NO NO NO

	vertical
	At common law, required

Restatement:

not required for negative covenants; for positive covenants it is only required in the case of the adverse possessor
	Only possession needed, you do not need the estates to be the same (usually don’t allow adverse possessors)
	Not ever required
	Many courts DO require vertical privity for the benefited land
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