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Generally..

> there are 2 classes of rule:
Mandatory (like rule against restraining alienation)

Interpretive (like Rule in Wild’s case)

Animals ferae naturae 
· Pierson v. Post: mere pursuit gave Post no legal right to the fox, and the fox became the property of Pierson when Pierson intercepted and killed it.  Actual occupancy of animal established possession.
· Buster v. Newkirk: (deer hunter stops for night, wounded deer runs on and is killed) Pierson says need actual occupancy, but it is sufficient to deprive the animal of its natural liberty; deer that continued to run still had liberty until Buster killed it.
· Keeble v. Hickeringill: malicious interferer’s frightening away of ducks from decoy pond is not the same as if he had a competing decoy pond that had attracted the ducks away; malicious interference w/income from pond is actionable.
· Dapson v. Daly: where first (unlicensed) hunter shot and wounded deer but it continued to run until second hunter shot it, second hunter gets it since P was hunting illegally and did not mortally wound (Barbeyrac in Pierson)
· State of Ohio v. Shaw: where Ds removed fish from P’s nets, held that since the Ps had brought the fish into their power and control, and maintained control of them in a way demonstrative that there was no intention to abandon them again into wild state, they had property in the fish.  (Compared with Sollers v. Sollers, where fish driven into and trapped in inlet by a net laid along length of inlet’s mouth were still subject to capture – there the intruder took fish in their natural state, by fishing for them with a pole).
· Ghen v. Rich: in action of libel to recover damages for value of fin-back whale, held that the local custom of bomb-lancing and beached discoverer sending word was sufficient to establish that the whale was property of whaler Ghen.
· Custom as a measure of property rights (not common in modern times)
RHH:  Three kinds of custom

1.  In conformity with law – custom followed law, useful only in understanding what the law was (in case where the statute wording ambiguous)

2.  Outside the law – where there was no law on a particular subject, and court had necessity of dealing with human conduct.

3.  Against the law – law is to the contrary to the custom, but the custom nevertheless controls; in order for it to be accepted by law, have to meet a number of requirements:

1. custom widespread within the relevant community

2. used for a long enough period

3. uninterrupted, no contrary examples

4. reasonable 

a. in Ghen, it’s the only way to do it

b. industry would fail without the custom

5. there can’t be an express law overruling the custom

· Ghen fits the criteria for a custom to be accepted by law.

· State of North Dakota v. Dickinson Cheese Co.: As a sovereign, state has power to decide how fish may be taken and thus reduced to ownership, but it does not have such a property interest when fish are free so as to support recovery of damages for the destruction of fish which had not been reduced to possession (it can enforce a fine for polluting, though)
Acquiring abandoned property

Law of abandonment:

To abandon a chattel that you own, it must be done with a showing of act of abandoning accompanied by an intention to abandon.

Usually we don’t have the person who might have abandoned something to ask them if they meant to abandon it…

Law operates on a presumption of abandonment, which has to be gathered from all the facts known to the court.  Two things that count:

1. place “abandoned”

2. length of time expired since original owner left it there

Not uncommon to have a statute of limitations that begins to run on finding.
Escheat (“es-cheat”)– unclaimed property passing to the government.  If a bank account is left too long without doing anything with it, money will escheat to the state.  Once state takes it, you lose claim to it (though bank does have to give notice first).

· Eads v. Brazelton (1861): Marking of trees and placement of buoy not sufficient to establish possession of abandoned shipwreck below the water; need a more physical possession.  There was not an adequate certainty of taking then – court suggests would be different if P had left his boat with rigging equipment over the wreck site.
Finder’s Rights

Armory is a starting point (finder’s title, absent anything else, good against all but true owner)

Exceptions are made for:

· Lost/mislaid

· Surface/embedded

· Employee/employer

· Trespass/none

Some differences are taken as irrelevant:  Age of item, value of item, fact that chattel is sold, motives of finder

· Armory v. Delamirie: Action of trover by the finder, a chimney sweep boy, against goldsmith master after boy took the jewel he found to be appraised; goldsmith’s apprentice kept the stones.  Rule is that a finder has right as against all the world but the actual owner; goldsmith master had to pay value of jewel = subrogation, he then owns the jewel that apprentice has taken.
· Clark v. Maloney: Finder of ten pine logs ties them up to shore; second guy comes along and says he finds logs floating in bay; where the finder has taken measure to show his possession of property, he keeps it as against all but actual owner. (The law protects first possession.)
· Barker v. Bates: Stick of timber washed ashore on P’s land, P brings suit to recover damages for D’s removal of the timber.  Rule: where neither the Plaintiff nor the Defendant had or claimed any title of the stick of timber except by mere possession, the Plaintiff had the preferable right of possession by virtue of title to the soil – ratione soli. + [D is in the wrong because he breaks law of trespass by entering onto P’s land]
· If the D had taken the log and made toothpicks, can P get more? 

No – doctrine of specification – when taker changes value by changing material nature of taken thing, rightful owner can recover only value of original thing taken.

· doctrine of Accession – take stick of timber, use as part of a shed (nothing has changed about the stick of timber itself, but it has been incorporated into another piece of property).  Same right to recover value only of original thing applies.

· Law of conversion takes place where someone acts as owner when he is not owner:

1. plaintiff has right to immediate possession to chattel

2. denial of that right by the Defendant

3. must have damage.

· South Staffordshire Water Co. v. Sharman - action of detinue to recover the possession of the two gold rings from the employee of Water Co. who found them in course of doing his job; Possession of land includes possession of everything which is attached to or under that land; possessor’s ignorance of a thing’s existence makes no difference.  ( Rings belong to the owner of the locus in quo.

· Bridges v. Hawkesworth: The place where a parcel containing money was found makes no difference when the owners of the place did not find the parcel and did not know of its existence.
· Hannah v. Peel: finder of brooch in crevice of house while stationed there and who turned it over to the police had right to the brooch over the owner of the house, who had not known of the brooch before.
· Favorite v. Miller: D used metal detector to locate fragment of King George III statue on P’s land, removed it and arranged to sell it; the fact that property was found embedded in the earth and that defendant was a trespasser (Barker) defeat claims to right by finding (D tries to distinguish himself from D in Barker by saying his trespass was in the name of archaeology)
· can distinguish SS/Bridges/Hannah: where found object was embedded ( locus in quo owner; where on the surface ( finder.
RHH: Judge in Hannah is right that the law is confusing when it comes to this subject.  Not so established as to dictate the way a case will go.. judges have to choose one case over another.  Law review article argues for land owner as a standard to eliminate confusion.
Bailments
A bailment is an arrangement between the owner of property and a party to whom the owner entrusts it.

Safety deposit box with bank is a bailment
· must have mutual assent (could argue that there is none where there is mistake as to what is being bailed)
· Liability in bailment is for negligence.  If one violates a bailment contract, then there is absolute liability; unlike in an ordinary tort case (injured shows the causer’s negligence), bailee has burden of proof to show that the loss did not result from his negligence
· in most states the fact of non-redelivery of item puts the burden on bailee to show what happened to the item ( if bailee cannot show what happened, negligence is presumed
· If bailee can tell what happens, in some states, burden continues to be on bailee; in others, burden goes to bailor.

Three categories of bailments: (categorization once affected how much care bailee had to take)
1. to the benefit of bailor

2. to the benefit of bailee

3. mutually beneficial * most bailments now found to be mutually beneficial.
Problems arise when it’s not clear what happened to the item – some states allow bailee to show what precautions were taken; and when not returned in condition received (but very difficult to return some things in same condition – car will have miles on it etc)
· Peet v. The Roth Hotel Co.: Ring left at front desk of hotel for someone else to pick up; left on the cashier’s counter and it went missing; that hotel clerk did not recognize the value of the ring does not free her from using ordinary care to protect it and bailee has burden of proving loss did not result from his negligence
· Allen v. Hyatt Regency-Nashville Hotel: P’s parking of car in D’s garage, where only exit was manned by an attendant, created a bailment (despite disclaimer on back of ticket, since ticket had nothing to do with bailment, just measured elapsed time); P entitled to statutory presumption of negligence by D.
· Cowen v. Presspich: P brings suit to recover for conversion of its bond when messenger delivered bond+description slip that disagreed, and the receiving firm, Presspich, returned the bond to someone else.  Held: Where the holder of the chattel exercises dominion over it (as by attempting to return it to messenger and placing it out for pick up), he becomes as responsible for it as if he were a voluntary bailee. [DISSENTING: D never accepted it, and action to return the bond show the opposite intent, that is not to exercise dominion]
Gifts
1. contract (depends upon bargains – in our cases, there is no consideration)

2. gift *what we are studying

3. trust – flexible instrument; essentially one party holds something for the benefit of another

4. last will and testament (is very like a gift: one party bestows upon another a benefit/chattel/good, without consideration; unlike gift, has special requirements that gifts do not:

a. formal document, signed

b. witnessed

c. done w/ testamentary intention

d. takes effect only at death (gift takes place immediately)
Typical statute of Wills: must be signed by testator or by some person in his presence and by his direction and attested in the presence of the testator by two or more credible witnesses.
Delivery requirement to make gifts of chattels valid is still in place (no longer so in gifts of real property).

Three necessary conditions to a gift:

1. intention to give

2. delivery of chattel

3. acceptance of chattel (although acceptance of a beneficial thing is assumed, exception for gift of poisonous snake, etc)
Gifts inter vivos

· Irons v. Smallpiece: Action for trover by son who claims father had made a gift of two colts orally against executrix; held: as father had continued to keep the colts and son did not take over feeding them until few days before father’s death, there was not sufficient delivery for the gift to be valid.
· Gruen v. Gruen: father had written letters to son saying that he gave him painting after his death, father to retain life interest; conveyance was held to be a valid inter vivos gift b/c there was intent of donor, delivery was provided for, and acceptance; When you have a gift of a future interest, don’t have to have actual physical delivery, just delivery to the extent possible under the circumstance. (important that letter showed father’s intent to keep LE; if all they said was “I want you to have the painting at my death,” then would be invalid b/c not done in accord with statute of wills)
  Gifts causa mortis
· requirements: donor’s intent to give; gift is chattel(s); made under apprehension of imminent death; possession of the property must be delivered at the time of the gift to the donee or to someone for the donee and the donee must accept the gift.
· Woo v. Smart: Where several checks were given to Woo, the gift causa mortis of the money wasn’t complete at the time of the donor’s death b/c property ($) had not been delivered; doctrine of law is that incomplete transfer at time of death fails.  (If the documents had been assignments rather than checks, would have conferred actual property, Woo would’ve prevailed; case for the check on savings a stronger case for Woo b/c there was insufficient funds to pay out check at the time = looks more like a gift of future interest).
· Problematic:

· that be made in contemplation of death

· because phrase “in cont. of death” not absolutely self-defining

· means more than a general apprehension of death

· an objective peril looming – illness, about to undergo serious operation, etc.

· inclination to commit suicide has held not to apply

· person about to go over Niagra Falls in a barrel wouldn’t either – it’s at barrelers whim to go over, not an external peril

· replicability (recovery) automatically revokes the gift

· is death a condition precedent or a condition subsequent?

· Important b/c of what happens btwn making gift and dying

· make a will bequeathing to someone else, does will revoke the gift?  Depends on whether death revokes valid gift or makes invalid gift valid?

· Still waiting for an answer on this question


· dead man statute: an oral communication between the decedent and a person claiming cannot be introduced into evidence of gift causa mortis.  ( impossible to prove gift causa mortis, many of them fail.  (witnesses would be able to add what party said)

Unauthorized Possession & BFPs
Question is whether wrongdoers who possess chattel as a result of violating the law should be entitled to the protection of our court system as against others who are not the true owners but who also come into possession of the chattel through wrongdoing.
· Anderson v. Gouldberg: P cut down 93 logs from land of strangers; D (not strangers) took the logs;  held: Possession obtained even by wrongful means (trespassing) has a right to retain as against a stranger to the property; P’s action for replevin successful.  Possession creates a presumption of title.  This presumption is not overcome
· Russell v. Hill: Russell brought action for trover after Hill took logs from riverside;  Russell bought timber from McCoy (when land on which trees grew was actually not McCoy’s but Busbee’s) ( no recovery for Russell because he did not have good title in the timber; Presumption of title in Russell is overcome by knowledge that Busbee is owner of land.

Nemo dat quod no habet! = No one gives what he doesn’t have!  Can’t convey title that do not have.
· Porter v. Wertz: Held that neither statutory estoppel (UCC below) nor equitable estoppel bar recovery by true owner of painting sold by imitator-art dealer to third party b/c Wertz was not same merchant to whom painting was entrusted, Wertz was not a merchant who dealt in that kind of good, and therefore sale was not in ordinary course of business;

· Distinguish action by owner of property in all cases have had: Porter’s conduct was not blameworthy (could’ve been if he had done nothing even after found out that guy he was dealing with was a crook (  then could be estopped against bona fide purchaser)
· “equitable:” Rule is that bona fide purchaser cuts off equitable rights but leaves legal rights unimpaired. (right to get stereo back when Helmholz writes hot check is an equitable right; legal right is unimpaired because I did intend to transfer title to stereo to Helmholz; if stereo had been stolen, both equitable and legal rights would be preserved in rightful owner)

· ability of BFP to transfer more rights than they acquire is like adverse possession

· UCC § 2-403:  (in big markets, purchasers need protection against 3rd party claims)
(1) purchaser acquires all title which transferor had/had power to transfer (except where purchaser of limited interest, then acquires only to extent of interest purchased); person with voidable title has power to transfer a good title to a BFP for value.  When goods have been delivered under a transaction of purchase, the purchaser has such power even if transferor was deceived as to identity of the purchaser, or the delivery was in exchange for check that bounced, or it was agreed that transaction was a cash sale, or delivery was procured through fraud punishable as larcenous under the criminal law.
(2) Any entrusting of possession of goods to a merchant who deals in goods of that kind gives him power to transfer all rights of the entruster to a buyer in ordinary course of business (buyer in ordinary course of business (UCC §1-201(9)): person who in good faith and w/o knowledge that the sale to him is in violation of th ownership rights or security interest of a third party in the goods buys in ordinary course from a person in the business of selling goods of that kind)
(3) Entrusting = delivery and acquiescence in retaining possession
(4) Rights of other purchasers and of lien creditors are governed by other codes.
· Exceptions to nemo dat quod no habet
· Voidable title (UCC 2-403(1)) = subject to being upset by showing of sufficient facts: fraud, misrepresentation or duress
· Helmholz induces me to give him my car by claiming that he would pay me for it tomorrow.  It’s only misrepresentation if Helmholz never intended to pay me (doesn’t matter if he actually pays or not, if originally does intend to pay).  I would’ve given him a title, but it is voidable if I could establish fraud.
· Helmholz forces me to give him my car by holding hand behind back and threatening to break my arm.  Would be duress.
· Money and negotiable instruments (dollar bill, negotiable bond)
· negotiable bond can be used as representing cash; it is like cash (ordinary non-negotiable bond is not fully transferable like cash)
· steal money and give to someone else – third party does have right to it b/c must preserve the integrity of the use of money in commerce
Adverse Possession
Occupant’s possession must 
1. actual (have to make some kind of use of the land)

2. continuous for the statutory period 

a. in Anderson: Defendants would claim that they were either using cabin or did secure the property in way that clearly established their use;

b. but they were only there on weekends, parts of summer?

c. Court gets around continuity concern by saying average landowner of this kind of property would use it as a weekend place because that’s what it is. 

3. exclusive

a. picnickers sometimes used land, but it’s not necessary that all public use be prevented

4. hostile (has been most troublesome part of adverse possession)

5. open and notorious (not hidden, not unknown)

 (and sometimes also a claim of right or title – but this is usually included in hostility)
Relation back doctrine: once AP has been established (title has accrued to the APossessor, holder of record title has no claim to damages to the land during the period of adverse possession, even if SoL for injury to property has not yet run) – would not make sense to give APer full title and at the same time hold liable for damages for acts of possession done while his inchoate title was being perfected
NY statute (in Fleming): 

Title accrues after 20 years (true owner can sue within 20 years after possessor enters)
If true owner at time that title begins to accrue is disabled by being under 21, insane, imprisoned for less than life, or a married woman, the person can bring an action w/in ten years after the disability is removed, but not after that (even if disability not removed until after 20 years).
· problems in casebook p. 131
*** pay close attention to whether O conveys title unencumbered or whether he conveys property which is already subject to adverse possession accruing; if the latter, the SofL continues to run from time of adverse entry, ex:


1970: X enters onto Blackacre, possesses adversely to O

1980: O covneys to A during A’s lifetime, then to B at A’s death.

1990: A dies.

1990: Statue runs, title in X.  (since AP began in 1970, does not matter that B would not have 
come into possession until 1990).
· Fleming v. Griswold: Even though claimant was under disability when statute began to run on her father’s land in 1811, her title was under him, so her disability at time was irrelevant; statute ran in 1831, can’t bring claim in 1840.
· Anderson v. Cold Spring Tungsten, Inc: Held D’s Anderson did establish adverse possession element of hostility with belief that they owned the land on which cabin was situated; did not need any showing of force, or erecting of fence to show hostility; also, for possession to be exclusive, does not mean absolutely  no public use (where occasional picnickers were shooed away).
· Payment of property taxes helps show belief in ownership of land.
· Lovejoy v. School District: Held there was no adverse possession because school district never made a claim to the land upon which school was built and the custom here was for private landowners to allow use of their private property in order to obtain educational services for their children( possession was not hostile.
· Dillaha v. Temple: Accretions built up both neighbors’ lands, and Dillaha used his and neighbors’ built up land for farming activities, brings suit to quiet title; Held: no AP where there was acknowledgement (orally to son, and in phone call, agreement to work out a boundary) of the record title owner’s interest in the disputed land and therefore a lack of hostile possession.
· question of whether or not the acts done on the land were sufficiently unequivocal to amount to an assertion of ownership of the land: some cases will say that to pen up the animal relates to keeping the animal, not to asserting title over land ( running of cattle not enough to show actual possession
Doctrine of color of title – if you enter land adversely under color of title (with a deed), establishing AP of part of land will give title to all described in deed;
· Meyer v. Law: Neighbors, respondent, relying on incorrect survey, fenced in land exceeded actual land owned, and petitioner paid taxes on that bit of land; Florida statute was that where land was protected by substantial enclosure, all contiguous land protected by such substantial enclosure shall be deemed to be premises included within the written instrument(when enters under color of title); Held: color of title was limited to land shown in the public records; no color of title extended from that ownership to the contiguous lands of the petitioners.

Rights of Lateral and Subjacent Support
· incidental to land ownership, do not depend on words of grant or conveyance = ‘natural rights/duties’
· Lateral support – of soil, in its natural condition; supported and supporting lands are divided by a vertical plane
· Subjacent support – support of surface from underlying strata (arises when title of land surface is severed from that of the underlying strat, like in mineral lease)
Traditional rule is that removal of lateral/subjacent support results in strict liability in the remover.
· Noone v. Price: Where Price did not maintain the retaining wall on Price’s property, damage to Noone’s house up the hill; Held: if Noones can show that disrepair of the retaining wall would have led ineluctably to subsidence of their land in its natural condition, can recover on strict liability. [no claim on liability for negligence because there were no structures on Noones’ land when wall was built; the duty of successor Price cannot be greater than the original landowner’s, where she has done nothing to deprive the structures of their support].
· (Obligation is not to leave the land alone but to not interrupt support that was already there).

· Does not matter which of two houses built first, duty is to preserve soil in natural state

· Analogous to many torts = have to pay for harm caused, even if the harm is not directly tied to what was done wrong.

· In removing land, there is a requirement to act reasonably (if RHH digs next to Sears Tower and it falls over, would be liable for negligence even if preserving land in natural state
· Island Creek Coal Co. v. Rodgers: Damage to P’s house after subsidence caused by mining below; coal mining operator liable for subsidence of land even when structures have been placed on the land after the mining has ceased, since the mining operations affected the natural state of the land and so caused the subsidence.
· Frequently happens in mining that there is a severance, but the mining operation can’t be worked without destroying the surface.  Law is that the dominant estate is the mineral estate, and the mineral estate owner has the right to destroy the surface…. How to reconcile this with Island Creek?  Have to look at the moment of severance:

· where the only commercial value to the mining co. requires strip-mining and destruction to the surface, that must have been the deal that was made

· where the severance intended to confer other (non strip-mining) opps. to mining company, mining company’s claim subservient to surface owner (as in Island Creek).
Riparian and Littoral Rights

1. Western states: Appropriation Doctrine: some govt’l agency acting under constitutional or legislative authority apportions water to contesting claimants; “first in time, first in right”

a. H: Prior appropriation has appearance of more clarity and definition, but has given rise to much more litigation.

b. Water more important in west b/c arid and water needed for growth of crops; prior appropriation system puts premium on being first appropriator; treats use of water as a matter of some kind of management

c. Uncertainty arises from doctrine of beneficial use – in order for property right to be good, have to make a beneficial use of the water..

i. is an ornamental fountain a beneficial use?  An aquarium? Drowning prairie dogs?

d. Inconsistent w/ common law relative to water rights

e. Distinguished from other doctrine in that use is not limited to riparian owners – provides for use beyond the riparian parcel

i. Though ability to transfer water and use elsewhere is still limited

f. Appropriation includes five elements

i. “person” must acquire the right

ii. must establish that he/she is first to appropriate the water

iii. which water and water courses are appropriated

iv. use of water – must be put to an actual and beneficial use

v. show priority, being first in the right (last appropriated right is the first to be terminated when there is a water shortage)

2. Eastern states: Riparian Doctrine: Owners of land which borders on streams have the right to use the water for certain purposes as a right incident to ownership of the land

a. H: right to water by natural flow, unimpeded by other development; right to domestic use (if every party has a right to some domestic use of water how can downstream landowners have right to natural flow)( reasonable flow: riparian owners have use up to impairing the flow downstream; the rule is uncertain, invites courts to apply own judgment of what amounts to reasonable use; requires weighing of utilities, relative hardships

b. Based on common law

c. Originally accorded right to have water maintained at normal level, subject strictly to use for domestic purposes

d. Demands for greater water use caused relaxing of limitations, get two theories used:

i. Natural Flow Theory: Riparian owner can take water for domestic purposes only, inc. for family, livestock and gardening

1. is entitled to have level maintained at normal level

ii. Reasonable Flow Theory: no reason to maintain lakes/streams at normal level when water can be beneficially used w/o causing unreasonable damage to other riparian land owners

1. progress of civilization has forced realization that adherence to uninterrupted flow doctrine is unreasonable

2. each riparian owner has equal right to use water so long as doesn’t do so to damage of other riparian land owners.

Air and light

common law maxim: landowner owns all land up to the heavens and down to the depths of earth
· Murphy v. Bolger: Defendant’s roof has been built in such a way that it is projected over portion of the Plaintiff’s land at a height of sixteen feet; P brings action for ejectment; intruder was in wrongful possession by projecting roof over land (intrusion did constitute an ouster) and owner is entitled to ejectment – removal of the overhanging portion of the roof.

· H: If P not successful in obtaining ejectment, could sue for small damages on the invasion.
· Tree that overhangs and can’t be trimmed w/o being harmed is OK – b/c only God makes trees.
· United States v. Causby: (Supreme Court, 1942) P has farm just off runway from airport that government has leased, could no longer be used for commercial chicken farm (chickens died by flying into walls in fright); Held that land is appropriated as directly as if it were used for runways themselves, limiting the utility of the land and causing a diminution in value, constitutes a taking.
· Causby forced to squeeze his case into takings category even though gov’t didn’t really take the property (just made a lot of noise, bright lights)

· H’s Notes on Causby

1. Whether or not this is an important case for property law.  Helps us to know if ancient maxim of owning land up to sky stands?

Against the importance of the case:

· it comes from Supreme Court (is about constitutional law, rather than law of property)

· property generally a matter of state law, not federal law

· statements by Court potentially contradictory:

· Douglas says both ancient doctrine has no meaning and that landowner must have exclusive control of immediate reaches of atmosphere (though the two can be harmonized)

2. A reductio ad absurdum (p. 161) : Do you admit as US counsel does that there would be taking, or say there wouldn’t be and look silly?

A common dilemma for the advocate.

3. All taken in Causby is easement, not property itself.  Is this a good opening ground for dealing with takings under Fifth Amendment?  Room under Fifth for less than complete takings?  

4. Law on air rights seems to go in two contradictory ways.  

In Causby, rights of landowner seemed to be cut down in the airplane age; they no longer are what they once were.

On other hand, in our cities, air rights gaining strength as TDRs – development rights in cities.
· Sundowner, Inc. v. King: D built large fence/sign which blocked the passage of air and light to the rooms of adjacent hotel; P brings action seeking damages and injunctive relief (take sign down); Landowner does not have right to a structure erected for sole purpose of annoying neighbor.  (approved of lower court’s order to cut fence down to 6’)   
· Prah v. Maretti (1982): P’s home already built has a solar panel energy system; the new neighbor built house close enough to block sunlight from the solar panels; P brings suit seeking injunctive relief; Held that obsolete policies that said no legal right to light/air have to give way to modern innovation, P does have a cause of action to seek damages/injunctive relief.
· Dissent: Nothing recorded to have given new neighbor notice; solar energy still not widely in use;  policy decisions are best left to legislature
· Fontaineblueau Hotel Corp. v. Forty-Five Twenty-Five, Inc. (1959): Two adjacent hotels (Fountainblueau and Eden Roc)/proposed addition to one would cast shadow on the pool area of another during winter afternoons; Court rejects lower court use of maxim that one must use property in way so as not to injure another; says what maxim is getting at instead is that a landowner must not interfere with legal rights of another.  Since no legal right to air/sunlight, no remedy.
· Court comments that it would amount to judicial legislation to not follow custom that adjoining landowners have an equal right under the law to build to the line of their respective tracts and to such a height as is desired by them. (Cf. use of custom in Ghen, Porter)
The Eden Roc might have thought it had decent case for stopping the construction on various grounds:

easement for light and air by prescription

1. easements by prescription build upon law of adverse possession:

a. think of rights-of-way: if owner of blackacre uses whiteacres’s land to get access to river for a period of time, requires an easement by prescription  -- another ex of how passage of time can create a property right

b. differences from adverse possession

i. usually given by grant

ii. may be abandoned by (blackacre) ceasing to use (title of land cannot be abandonment

iii. more limited rights – tested in Fountainebleau

2. Eden Roc had an easement by prescription to have air and light pass over F to Eden Roc because has had pool there for statutory period

3. Court rejects this argument b/c if they are allowed, there is nothing the owner of whiteacre can do.  During the prescriptive period, owner of whiteacre sees owner of blackacre walking across his land.  

a. Contrast easement of light and air: owner of F wakes up every morning and sees nothing ( courts reluctant to grant easements of air and light because there’s nothing whiteacre can do to stop easement (whereas, whiteacre could give permission to blackacre to go across land = no adverse possession)

easement by implication

4. Owner in granting to B blackacre that is bounded on one side by ocean an easement across land which becomes whiteacre because that is the only way to access road; grants this right even if there is nothing in the title

5. in Fountainebleau, both properties are adjacent to sea, could there be an implied easement for air/sunlight?  Whether it could be presumed that right to light an air is so important a feature in hotel operations in Miami Beach that could be granted as an easement?

a. yes, b/c it’s so central to the operation of hotels?  

b. What is there in H’s hypothetical that isn’t there in the case itself?  In H’s there was common ownership, where one property owner had sold to the other.

c. Have to have the property in hands of one person, then transaction recent enough that they must have meant to have created an easement by implication.  (just had two adjacent property owners).

zoning ordinance

6. lower court ignores the zoning ordinance in its ruling; Zoning ordinances can only be enforced by cities; create no cause of action against private party?  This is wrong ( general rule is that there is a right of action against a private party where a violation of zoning code has occurred. (and there is a right to appeal).

7. in F, there was a kind of estoppel.. ER hadn’t taken action to appeal the zoning ordinance violation by F

Intellectual Property

Misappropriation of information

· reasons for not extending law of misappropriation

· Problem of monopolies (obvious danger if every party like Dow or Ap can keep everyone else from using their information)

· Problem of interference with free speech under First Amendment – too tight a lid kept on right of people to use information created by others will have effect of squelching free flow of information

· International News Service v. The Associated Press (SC 1918): The INS was able to intercept timely some of AP’s scoops and use for own profit; AP brings suit seeking injunctive relief from INS copying practice; Held: news is quasi-property and INS practice is unfair competition; affirmed TC injunction against INS using AP scoops.

· Holmes, concurring: news is not property just b/c value; what is needed is for INS to give AP as the source

· Brandeis, dissenting: AP has at most a qualified property right in news, that might be protected by contract/trust or unfair comp. with INS.. no such agreement =no breach b/n INS and AP where INS didn’t have any duty towards AP; and no problem with not giving source b/c the material isn’t copyrighted.

· Three things have been said against it

1. it’s a lose cannon; the opinion is without distinct boundaries and is therefore difficult to administer (b/c no clear guidelines for the kind of property right we are talking about)

a. law drew same distinction in law of wild animals; requirement of actual capture is a good guideline because there is a definite moment of possession (capture or not?)

2. limits free trade and comptetition; this case is a retrograde step in info. age b/c it represses the flow of information

3. it undermines copyright b/c it apes copyright: even though these news stories aren’t copyrightable, we will protect them anyway.

Hinders free flow of communication that we want in free trade (no Versace knock-offs at K-mart).

Fundamental disagreement:  to justify time and effort that goes into creation of gowns, Versace has to be protected; to justify time and effort that goes into thinking up movie idea, have to protect.. etc.

Or, important that knowledge get into as many gowns as possible; movies be produced as quickly as possible (modern dilemma of pharmaceutical companies)

RHH: Three things about the case:

1. (This case was decided at moment before Erie v. Tomkins – civ pro case), has had effect of suppressing courts from creating own law.  Regard this case in light of Erie v. Tomkins.

2. Case is decided about same time as US law saw development of privacy right (a tort suit); obviously are some parallels b/n the two: in both situations, federal courts went beyond inherited law to extend protection to ppl who had some interest of own that didn’t fit within the received law.

3. Law has moved from this case itself and its concerns with the nature of quasi-property to the question of whether the result benefits society as a whole.  (Don’t see it much in the case itself, case itself is about whether has anything that can be treated as property- or quasi-property right).

· Board of Trade of Chicago v Dow Jones & Co: Use of DJ stock indexes by CBOT for its futures contract market does constitute misappropriation (application of another’s property/money dishonestly to one’s own use) – Dow process in coming up with the index is protected since DJ might want to sell the index in the future; court prefers to encourage development of new indexes specifically designed for the purpose of hedging as outweighing any public detriment from not being able to use DJ’s averages w/o its consent.

· Unlike INS case b/c no direct competition; motivation underlying unauthorized use.

Copyrights

US Const. art. I, § 8, cl. 8: Congress shall have power to promote the progress of Science and useful Arts, by securing for limited times to authors and inventors the exclusive right to their respective writings and discoveries.

· Rockford Map Publishers, Inc. v. Directory Serv. Co (7th Cir, 1985): Plat map is copyrightable because of the contribution of the maker in arranging/presenting the information (17 USC § 103(a) provides that compilations are copyrightable, subject to limitation that copyright extends only to the material contributed by the author of such work); the amount of effort expended is irrelevant; that the Defendant made some changes to Plaintiff’s plat maps is irrelevant because in using the Plaintiff’s plat maps as a starting point, it violated copyright laws.  

· Unlike INS where there was nothing original about the writing of news..?
· Mid America Title Co. v. Kirk (7th Cir, 1995): Title Co. alleges violation of copyright of one of it’s title commitments, claiming there was some originality in which facts were selected for inclusion on the commitment; Court finds that P failed to show some element of creativity since the selection of facts was decided by industry convention/the task at hand (+ custom) ( fails the standard announced in Supreme Court case Feist Publications, Inc. (1991): ownership of copyright + the copying of constituent elements of work that are original (work independently created by author, containing at least some minimal amount of creativity.
Moral Rights of Artists
(a late arrival in American law, began w/ California in 1979; federal law brought under scrutiny when US joined Berne Convention in 80s;)

1990: federal Visual Artists Rights Act (VARA) – protects both attribution and integrity, and in case of works of visual art of “recognized stature” the right to prevent destruction (and began with works created after June 1, 1991, protection extended for life of author/last surviving author; could be waived)

· principal provisions protect limited class of visual art inc. paintings, drawings, prints, sculptures, photographs produced for exhibition purposes, existing in single copy or limited edition of 200 or fewer.

· remedies available under copyright law (except criminal) available for violation of moral rights

· problem where painting artist fears destruction, sues – if court declares he is not of recognized stature, could be injurious to his career

· Examples of application: 

· H owns the Mona Lisa; could H paint a mustache on the Mona Lisa consistent with current law?  Yes; because the artist is dead now; right of integrity endures only during artist’s life.

· Could law school put huge scarf around the sculpture in law school fountain?  Yes, because the sculpture was done for hire.  Any work done for hire doesn’t qualify for protection under the act.

Right of attribution: right to be recognized by name as the author of his work or to publish anonymously or pseudonymously; right to prevent the author’s work from being attributed to someone else, and to prevent the use of author’s name on works created by others (inc. distorted editions of author’s original work).

Right of integrity: allows author to prevent any deforming or mutilating changes to his work, even after title in the work has been transferred (and in some jds, prevents from destruction) – lasts only during artist’s life

· copyright is more about the economic right to prevent duplication

· in both cases, we’re talking about creation and the protection of the process of creation

· there is some (subversive) suggestion that moral rights protect the art (rather than the artists)

· Moakley v. Eastwick: P had installed fixed tile mural for Unitarian church; some years later Massachusetts passed art preservation act; then other ‘Bible’ church purchased building, removed some of mural during clean up day (said that it was objectionable to them on religious grounds); P’s work isn’t entitled to protection under the Act because the Act isn’t intended to apply retrospectively, and work was created before the Act + someone else owned it.
Right to publicity

· grows out of right of privacy

· right of privacy: unauthorized use of my personal identity in way that causes harm (usually emotional) to me

· extent of right isn’t wholly clear under law, but is almost established in American law

· right of publicity came second

· but stronger than privacy?  Person who asserts it is someone who has made a real effort to establish self as a famous person

· there is real and economic harm in the right; person loses the ability to exploit the persona he has worked hard to create

· society has some interest in encouraging people to make productive use of their talents; right of publicity recognizes that

· but, right of publicity has no form; involves people who have thrust themselves into public eye, have surrendered right to be free from defamation..inconsistent?; favors only the rich and famous; overlaps with trademark and copyright protection ( would be better to limit protection to copyright and trademark?

· Martin Luther King, Jr. Center for Social Change v. American Heritage Products: The sale of busts does violate MLK Jr’s right of publicity since there is a distinctly recognized right of publicity in Georgia; the right of publicity survives the owner’s death; and the descendability of the right of publicity does not depend on the owner having exploited the right during life.

· Under the law, it’s perfectly permissible to defame MLK unless done maliciously (can insult, degrade, criticize, etc.).  Why then do we penalize honest business man who is trying to make a buck?

· Is this a situation where a hard case makes bad law?

· Court: p. 1004, anything people will pay money for is property; if you have it, you have a right to protection (RHH: this is not an adequate definition of property right because people will pay money for almost anything)

· Tony Stephano v. News Group Publications, Inc.: Use of the model in bomber jacket photo in magazine column additional to one agreed on doesn’t violate P’s rights under §§ 50-51 because the evidence points to use of the photo in a newsworthy/public interest article and not for trade purposes or advertisement (New York’s Civil Rights Law § 50 prohibits use of name/ portrait/ picture of any living person for advertising or trade purposes without the person’s consent; § 51 provides civil remedies)

(And where the right of publicity has been incorporated in statute, can’t assert CL right too)

Major point is that regime under Georgia law treats right of publicity as evolving law; in New York, it is a statutory right only.

· in New York, encompassing in right of privacy means right is personal to person who owns it, unlike in Georgia

· common law tort of defamation exists in both places and will take care of a good number of cases where publication isn’t an attempt to cash in but is rather a slander, by putting in false light or injuring reputation 

Patents
Must meet three tests: utility, novelty, and non-obviousness

Five categories of things which can be patented:

1. process

2. machine

3. manufacture

4. composition of matter

5. new and useful improvement thereof

· Rasterops v. Radius, Inc. announces requirements whereby a prior inventor who is not the first to reduce the idea to working invention can take the patent over a subsequent inventor of same thing.

· Date idea conceived; every feature and limitation conceived of; date when reduced to practice, either actually or constructively; reasonable diligence to reduce to practice; whether prior inventor ever abandoned/suppressed/concealed.

35 USC § 102(b): A patent can’t be granted if the invention was described in a printed publication in this country more than one year prior to the date of the application for patent in the United States.

(provision is meant to prevent an inventor withdrawing from the public the subject matter of a patent)
· In re Cronyn : Where student theses anticipating the cancer drug for which patent an application has been made were not reasonably accessible to public b/c of very casual shoebox indexing in library; since not reasonably accessible, the theses were not printed publications under 35 USC 102.b and therefore Patent Board erred in finding the theses were printed publications.
· H: Reasonably accessible to the “public” really means reasonably accessible to those people with the understanding to read the theses and after having read them be able to exploit the information; the “public” is small, specialized group of people who know about the subject.
· Inconsistent w/ State v. Shaw: where students have gone as far as they could with idea, professor should be foreclosed from capitalizing on their efforts (but maybe students didn’t take idea as far as they could have)
· specialized court.
· first tried before Court of Custom and Patent Appeals

· then heard by Federal Circuit Court in DC

· standard of review is broad: often overrule the specialized court

· idea of having only Fed. Cir. review is to preserve uniformity in the decisions regarding patents

Land conveyancing

Inter vivos conveyance: contract for sale specifies what to be sold, then deed (closing) prepared in accordance with terms of contract

Will: making of will by testator; later introduction of will, enforcement in probate court

Principles of real property

1. Land does not travel, it stays put.  (exception: accretion and evolsion)

· consequence: all of law dealing with real property is state law rather than federal law

2. To own real property, no need enter/occupy/use the real property (unlike ownership of an animal this way; small exception in adverse possession)

3. It’s not possible to abandon real property (exception: fail to pay taxes, will be taken by state.. but has to be taken through legal means).

4. All land is owned.  (though it was once held in common, like air and water are now; ownership of the Midway is fixed in the City of Chicago)

5. The number of types of ownership of real property is fixed.  (cannot create a new kind of interest in property that is beyond the types recognized by the law already – a distinction from contracts)

Quitclaim deed – ‘if I’ve got anything, you get it, but I’m not saying I do have anything.’ – but people have come to assume that they do convey something

Restrictive covenant: binds the seller as well as the buyer (covenant restricts both O and A) where there is a common property to begin with.  Subsequent purchaser of land that comes out chain of title out of O is caught out of same restriction.  
Recording acts 
· background principle of first in time, first in right continues today and solves some problems that recording acts don’t (can think of it as being on reserve)

· recording of deed isn’t required for validity of a deed anywhere 
· typically protect only claims of bona fide purchaser.  To be a bfp, purchaser must

· not know of any conflicting claim on land at time of purchase

· provide a valuable consideration for the land.
· Remember to think about how the record would appear in the index to later purchasers (might depend on size of county; large county will have to have more indexes to cover same time period as smaller one
Basic goals:  

1. protect innocent purchasers against unrecorded, and in many cases unknown, prior claims; 

2. to encourage as accurate as possible a public record of the ownership of land

· the two goals can be in tension (ex. notice statute vs. race statute)

· notice-race has both requirements

· tension b/n the two aims is raised by Barnacle: where there is presence of a record that was not entitled to be recorded (statute said is void because unsigned) ( but court says does constitute notice.

Indexing (607-08):


1. grantor-grantee index (most common, provided for most often by the reording act) – actually two indexes, one arranged alphabetically be name of grantor of each recorded instrument, one by grantee

2. tract index – each parcel of land has an index page that lists every recorded document affecting title to that parcel (inc. grantor/grantee names)
O ( A, unrecorded

O ( B

Who prevails?  Depends on the type of act in the jurisdiction;
Three categories of state statutes decide this question in terms of what B has to do to prevail:

1. race type (only 3 states): record the conveyance with county clerk first (doesn’t matter if B knows about A’s deed)

a. ex: A deed concerning lands or tenements shall have priority from the time that it is recorded in the proper office without respect to the time that it was signed, sealed, and delivered.
2. notice type (about half states): if B doesn’t know that A has deed, B gets land.

a. Ex: No instrument affecting real estate is of any validity against subsequent purchasers for a valuable consideration, without notice, unless filed in the office of the recorder.
3. race-notice type (about half states): if B doesn’t know that A has deed, and B records the conveyance with the county clerk first, B gets land.
a. Ex: Every conveyance not recorded is void as against any subsequent purchaser in good faith and for valuable consideration from the same vendor whose conveyance is first duly recorded.
Chart of Examples of Recording Acts application

	Scenario (from p. 604)
	Common law 

“first in time, first in right”
	Race

Type
	Notice

Type

“last in time, last in right” where no notice
	Notice-Race 

Type

	1. O ( A, unrecorded

2. O ( B, unrecorded

3. O ( C, unrecorded

4. A records.
	A 
	A (records first)
	C


	A (question is whether A’s title ousted by anyone:no)

	O ( A, unrecorded.

O ( B, unrecorded

A learns of conveyance to B;

A ( C, w/o notice of B
	C (b/c A was first in time and A conveys to C) 
	C – b/c in absence of applicability of recording act, common law prevails
	C 

(b/n A and B, B would prevail; diff. from shelter principle b/c C doesn’t have notice, but takes advantage of recording act
	C, since none has recorded

	1. O ( A, unrecorded

2. O ( B, w/notice of A

3. B records

4. A records

5. B ( C, recorded

(C wins in most jurisdictions.)

( seems like A should get it except under race type b/c of B’s notice
	A
	C 

(B first to record and then conveys to C)
	(B loses as against A b/c he has notice);

C prevails in most jurisdictions – no way to find O(A in index
	A

	1.  O ( A, unrecorded

2. O dies, leaves B as heir

3. B ( C, recorded

 (B can’t prevail because he is not a bona fide purchaser for value; C is a bfp)
	A
	C
	C
	C

	1. O ( A

2. O ( B

3. O ( C

4. B records

5. C records

6. A records
	A
	B
	C
	B

	1. O ( A

2. O ( mortgage to B

3. O ( easement to C

4. B records

5. A records

6. C records
	A
	B
	C 
	B


The shelter principle
O to A unrecorded
O to B w/o notice of A

B to C w/ notice of A

Who prevails, C or A?  C: because B took title without notice (b/n A and B, B must prevail, at least within notice jurisdiction); if it were that A preserved right to prevail against subsequent purchaser who did have notice, B would have title as against A, but wouldn’t be able to alienate A

· part of protecting B’s right as a bona fide purchaser that B can convey the land

· called the shelter principle because C is sheltered under B’s title

Exception to shelter principle:  prevent grantor/former owner who held property subject to a prior equity from acquiring the rights of a bfp
· In re Barnacle: wife inadvertently failed to sign the mortgage which was used to secure loan for purchase of property, couple later went bankrupt; court held that the recording of the incomplete mortgage did afford constructive notice to trustee in bankruptcy; the instrument, even though defective, would give the purchaser a definite and tangible clue, which if diligently followed up, would ordinarily bring the truth to light = had trustee searched records, would’ve found the mortgage
· In this case, bankruptcy Trustee considered a BFP under statute
· J.C. Penney Co. v. Giant Eagle, Inc.: Lease gave JCP the exclusive right to operate a drug store in the shopping center, and GE (who installed new drug store in its grocery store) was charged with constructive notice of the lease b/c there was a memorandum of the lease recorded (although the lease memorandum said nothing about exclusive right)
· Methonen v. Stone: Prior owner had agreed to provide water to neighbors; the deed by which M took title included provision that title was “subject to easements, restrictions, reservations, and exceptions of record, and well site as delineated on the subdivision plat” but nothing on record to alert M that he had to provide water;  Still, M knew about pipes running from well on Lot 10 to other lots and so he was on inquiry notice as to existence of community water service agreement.

Payment of Consideration
No person who acquires title as a volunteer, by gift, devise, inheritance, postnuptial settlement, can be a BFP
· Geo. M. McDonald & Co. v. Johns: Johns gave mortgages to two of his creditors to secure the payment of the pre-existing indebtedness, and nothing new was given by the mortgagees (no extension of time payment, etc); Held: Creditor taking on mortgage as security for debt already owed him is not a bfp, and is therefore not protected by the statute; (and between two equitable mortgages, the first one given prevails over subsequent according to the weight of authority) – and in accord with first in time, first in right.
· Two theories of mortgages: (1) conveyance theory: a mortgage amounts to a conveyance of the property which is defeasible upon paying off (while mortgage exists, bank has title) AND (2) lien theory: bank retains a lien, a security interest, but the title rests in the mortgagor (if mortgagor doesn’t pay up, bank can come in and sell the property in order to satisfy the lien)
Bona Fide Purchaser Filter
· Chergosky v. Crosstown Bell, Inc.: person who acquired the obligations of an unrecorded contract for deed when he acquired an interest in the property can assert priority over the unrecorded contract for deed after purchasing a mortgage on the property from a bona fide purchaser who recorded the mortgage before the contract for deed was recorded 
· D can’t rely on bfp filter principle  (prevents grantor/former owner who held property subject to a prior equity from acquiring the rights of a bfp) because by asserting that priority Griffin is attempting to build title on his own default (a kind of estoppel; the taking of the 70% interest by Griffith means he must be disqualified as taking part in the community of interest of Crosstown); Exception to the shelter principle is to beat the dodging of a prior owner hoping to acquire good title.
Recording and indexing problems
· Zimmer v. Sundell: Claimants from two lines of conveyance from the same original owner, P was first to record its own interest but there was a missing link in record b/n P and original owner; Held: P’s are not entitled to protection of the statute because their intact chain of title back to the common grantor was not the first to be recorded; this is in step with the purpose of the recording acts in protecting the innocent purchaser who is right to think from an examination of the records that he is acquiring by his purchase
· H: don’t have to look back ‘forever’ to establish chain of title, around 60 years is accepted.
· Frank v. Storer: Modification agreement was copied into records of Prince George’s Co, but wasn’t indexed b/c of missing reference; county clerk says it would’ve been red-flagged and returned; resembled precedent of Standard Finance Co. v. Little case of 1930, suggesting that indexing was something distinct from recording and thus inclusion in the index, though critical in practice for giving notice to interested persons, is not necessary for an instrument to be “recorded.”  And reasoned that the Maryland General Assembly 58 years lack of action on the issue when it has reformed the statutes is legislative acquiescence which should be respected.An instrument that is recorded need not be indexed to be considered recorded for the purposes of establishing priority as against subsequent bfps.

· Skelton v. Martin: Perry purchased from the owner Martin (who had not paid tax certificate) after she hired title search company, which performed electronic search but did not find the tax record which would have alerted her to impending tax deed sale; tax deed was purchased by Skelton and recorded before Perry recorded her title;  Held no right to accurate government documents over the internet (so Perry’s due process argument doesn’t hold up), and Perry had taken no step that would have alerted the court clerk to send notice of the tax deed sale.  Perry had equal access to the notice that Skelton received, from publication in the Pinellas County Review.
Exclusions from the Recording Acts
Many things can come between the bfp claiming good title under the act and title free and clear: ex, adverse possession, marital claim,, unrecorded mechanic’s lien, implied easements, constructed trust, short term leases, defects in termination of mortgage, foreclosure, contract for deed

· Mugaas v. Smith: Smith purchased the property and added buildings which encroached on strip of land that Mugaas had established her right to by adverse possession; .  Court remarks that if adverse possession were considered as an unrecorded conveyance, then a.p. would cease to be a statute of limitations because adverse possessor would always have to openly and notoriously possess in order go give notice to subsequent bfps.  Held: Title to real property through adverse possession is excepted from the recording acts in that it is unrecorded but still good as against a subsequent bfp. ( bfp takes title subject to the interest of an adverse possessor, even without notice
· if Smith’s had a warranty deed – warrants seller has good title to convey – then they are not completely without remedy

· statute that gives bfp title free and clear of anyone not appearing on recrddoesn’t apply because it only relates to community property – property owned in common by husband and wife by virtue of purpose during marriage, each has ½ interest in property
· In theory, can record adverse possession title, but it’s not done much (and many a.p. claims are not made consciously, but made after a mistake is discovered – building over line, etc)

Marketable Title Act
· Basically MTA recognizes root of title: any person who has an unbroken chain of title to an interest in land for something like 40 years shall be deemed to have a marketable title 

· extinguishes all interests that are not filed record during that 40 year period

· ( outstanding adverse possession claim not being recorded would be extinguished (possible application in Mugaas)
· Mountain States Telephone and Telegraph Co.  v. Kelton: Kelton made a visible inspection of premises prior to commencing work on property where P had an easement, at that time there was no evidence of the buried cable.  As part of work, Kelton burned some trees, and used bulldozer to mix dirt with the ash of fire to extinguish fire; during this process, bulldozer blaze struck the conduit and severed two of the P’s four cables buried there.  Held Contractor was not charged with notice of P’s easement, because there was neither actual notice, nor was the contractor bound to search record for constructive notice.

Title Insurance 
(notes)

insures against risk that title to the property is different than the title described in the insurance policy (=  to the title in public records).  Two types:
· owner’s policy 

· loan policy

+ lenders often require an owner to pay premium for loan policy ( to have insurance himself, owner has to pay for both

+ not available where the property owner has notice of the defect in title (probably not available to sophisticated Giant Eagle or to Methonen who had noticed the pipes)
+ would have helped the ‘losing’ parties in Zimmer, Frank, and Skelton
policy we looked at (p. 662) doesn’t insure against 

· rights and claims by parties not shown in public records

· encroachments, overlaps, boundary line disputes, etc. that would be disclosed by survey and inspection of premises

· easements

· lien or right to a lien imposed by law and not shown on public record

· taxes or special assessments not shown on record

( title insurance company only insures that public records aren’t inconsistent with your title

Estates in land

Freehold estates:
· Fee simple

· F.S. absolute 

· defeasible

· F.S. determinable (“so long as,” “until”) ( automatically ends then; reverter in the grantor)
· F.S. subject to condition subsequent (“provided that,” ex; creates right of re-entry in grantor that gives grantor the option to repossess)
· F.S. subject to executory interest (provides for estate to pass to 3rd person upon happening of stated event)
(Other possibilities when looks like FS defeasible:

Covenant – give grantor a contractual right to sue the grantee if the premises are used contrary to the promise; if they are used in a contrary way, grantor retains right to sue to enforce the promise (and could get money damages, though it’s hard to say what the damages would be)

Easement – right to use in a certain way is granted)

* where ambiguous whether FS determinable or FS subject to CS, courts will often say it’s a FS on CS b/c of dislike of forfeiture under FS determinable
· Fee tail

· Life estate
Non-freehold estates:

· the estate for years (term) 
· the periodic estate
· the estate at will
· Johnson v. Whiton: Purchaser brings suit to recover deposit for purchase of land b/c granfather’s devise to Sarah Whiton ‘and her heirs on her father’s side’ attempts to limit estate in Sarah to one that passes along bloodline.  Court:  no such estate recognized in Mass, and cannot create a new type of estate.  Holmes:  We can tell the devise is not meant to establish a trust because express language would have been used to divide into legal and equitable title; words “and her heirs” are words of limitation, not words of purchase ( describe the extent of her estate, a fee simple; (and could not be words of purchase – describe who takes the estate – b/c nemo est haeres viventis.
· Hall v. Hall: Testator’s devise was to wife who is left as widow to “have full control and full power” just so long as she lives my widow, but if she every remarries, deed becomes void to her and falls to children; widow brings suit after daughter-in-law brings questioned conveyance to Dixons to determine nature and extent of children’s estate after widow Hall.  Court prefers to take the conflicting language as a whole (the repugnancy piles fee on fee) and infer grantor’s intent; says it was to grant a fee simple subject to an executory interest or Determinable life estate with a remainder to her  children.  ( purchasers from widow Hall take the fee encumbered with same executory interest
· O ( A and A’s heirs, but if A dies, to B and B’s heirs.
Repugnant grant to the fee simple ( disregard the second part of it;

But circumstance is different if this is done by a will (as opposed to inter vivos conveyance).  If will takes effect when O dies, then goes to A if A is alive, but if A is dead, goes to B in fee simple.
· Peters v. East Penn Township School District: Where grant was to the School District “as long as it is used for public school purposes” and school district had stopped using for school purposes, sought to sell property; Peters brought action of ejectment claiming all SD had was an FS determinable; Court distinguished from cases where merely the purpose of conveyance had been expressed by identifying technical words (use of the word “for” in purpose-revealing) from FS determinable (use of words “as long as,” “so long as”); Held: FS determinable, and absence of express reverter clause is not determinative when the intent to limit the fee is otherwise clear.
· Mountain Brow Lodge No. 82, Independent Order of Odd Fellows v. Toscano: grant to the Lodge was restricted for the use and benefit of the lodge only; and in the event the same fails to be used by the lodge or in the event of sale or transfer by the lodge of all or any part of said lot, the same is to revert to the grantor.  Administrators of Toscanos will claim it is a FS on condition subsequent; lodge says restrictions void b/c limit alienability.  Court agrees that the second restrictive expression is void because it attempts to restrain alienation; but says b/c it is used in the disjunctive with other restrictive expression on land use, the land use condition can survive on its own (the restrictive clauses are severable; dissent disagrees and says both repugnant to the FS b/c no alienation); Held: land use portion of habendum clause, when construed as a whole and in light of surrounding circumstances, created a fee simple subject to condition subsequent with title to revert if land ceases to be used for lodge purposes.

· Bank of Powhattan v. Rooney: Where will purported to restrict alienation to not less than 3 years after testator’s death, and only to another existing beneficiary before that time, held that restrictions on both when (after 3 years) and to whom (not to outsider until after 3 years) property can be alienated are void according to great weight of authority. ( Creditors (treated as a sale of property) can reach the interest of beneficiary before 3 years are up.
restraints on alienation:
Rule against ROA Continues in force today – restraint on the alienation of a fee simple is generally void.
The policy against restraints on alienation is strong but not absolute;

· Use restrictions are generally upheld.
· Defeasible estates (like FS determinable) enforced even though they are in a sense ROA.
Indirect restraints OK: 
· Disabling (Rooney) – says you just can’t do it (but the attempt to alienate the property is in essence a nullity, and you retain it); Court does not allow this.
· Forfeiture (Hall) – if you do it (remarry), you forfeit the estate and it goes to someone else (attempt to alienate the property, “does it,” then it reverts)  Court allows this.
· ( law allows the (more indirect) forfeiture, but does not allow disabling restraint
= O ( A & heirs, but A may not alienate without O’s permission (where O means O or his successors).  INVALID  (except for O ( life estate in A and O retains and interest; then O can restrain; other ex. p. 236)
- that being valid was the essence of the feudal contract (tenant can’t alienate without lord’s permission)

- then along came Quia emptores – famous ‘anti-feudal’ statute, enacted under Edward I: in a situation like this, purchasers (A) could be free from consent of lord to alienate to anyone of their choice  

· Estate of Elizabeth Beck: Will of older Elizabeth Beck provided that the share in her estate and the specific bequest given to the young EB be given to her expressly upon the condition that those interests would not be liable to be “attached or seized” for the debts of the young EB at the time of older EB’s decease, but that the whole amount of her share shall be paid directly to her; Held Elizabeth Beck had a right to protect the fund in the hands of the executor, and she did do so by clothing the executor with an express trust in regard to the legatee’s share.

Fee tail

Blackstone: to be a fee tail, must have both words of procreation (of his “body,” etc.) and words of inheritance

· Armstrong v. Smith: Where the deed was O ( A and A’s offspring or heirs, and A did have some actual offspring at time of deed, still has the effect of O ( A and A’s heirs = fee simple to A.  (B/c offspring or heirs are words of limitation.)
See Jee under RAP for different things done to Fee Tail by statutes.
Rule in Wild’s Case: 

In a devise to A & A’s children, if A has no children, it’s a fee tail, but if A has children, those alive at the time of devise take as tenants in common.

· If there are children alive at the time of the creation of the estate (O ( A + A’s children), you must include them and they take equal shares (WIDELY FOLLOWED)
· If are no children at the time of the conveyance.  O ( A + A’s children, and A has no children.  = fee tail; can’t eliminate A’s children because O wanted them to take it. (MORE COMMONLY FOLLOWED IN ENGLAND – WHERE FEE TAIL POPULAR)
If O wants to convey to all A’s children, can negative the rule in Wild’s case by saying something like O ( A and A’s children alive now and born later.

Life estate

Duties: The life tenant has a number of duties vis a vis the future interest. Most importantly, he may not commit waste, i.e., he may not unreasonably impair the value which the property will have when the holder of the future interest takes possession. Thus he must make reasonable repairs, not demolish the structure, pay all property taxes, etc.

· Thompson v. Baxter: P brings suit for forcible entry and unlawful detainer; prior owner had leased property D with contract that stipulated “to have and to hold the above-rented premises unto the [tenant]..his heirs, executors, administrators, and assigns, for and during the full term of while he shall wish to live in Albert Lea”;  Held it was a life tenancy b/c contains usual words of inheritance and grants for a term stated therein; doesn’t matter that there is no limitation in point of time, it’s ‘ab initio’ a life estate.
· Court also examines types of tenancies it’s not (not t at will b/c no indefinite term no right for lessor to end at will no t at sufferance b/c no wrongful holding over after expiration; not a periodic  (mo-to-mo or yr-to-yr) tenancy).
· court says the lease embodies all the essentials of a life estate.. ‘contains usual words of inheritance necessary at common law, running to D, “his heirs, executors, administrators, etc..” ( nonsense since can’t grant a life estate and say it is also to heirs (since don’t have heirs til die, and then you don’t have the estate)

Waste

Life tenant has a duty to maintain the property in a reasonable state of repair as necessary to preserve its value for the holders of future interest in the land; failure to repair is permissive waste; remaindermen have a cause of action against the life tenant who does not do reasonable repairs = as long as the rents and profits from the land enable the tenant to make repairs.

Permissive – do nothing when you should do something

Voluntary – commit an act that causes waste (clear-cut trees); depends on how the act affects the value of land

Equitable – comes up when life tenant is entitled to waste the property (can see the utility of it: O ( A life estate w/o impeachment of waste; reason is to give life tenant broader authority w/o having to respond to demands of sniveling remaindermen); but if A decides to tear down house just for fun, concept of equitable waste comes in and says that’s too much, isn’t within the grant – is beyond what the grantor intended to be included in the permission

Ameliorative – waste which improves
Innocent – life tenant does not take action to stop the actions of a third party who is invading blackacre; only party who can take action is the life tenant, but if he fails to do so, some courts say it is waste on part of A b/c diminishes value of the property that will go to the remaindermen

Remedies available to remaindermen (in most states):

1. Damages: calculate amount estate diminished, pay over to remaindermen (but difficult in the case of O ( A for life then to A’s surviving children, since don’t know which if any of the children will take in the future…would be paying someone who doesn’t have any interest in the property)

2. Injunction requiring stop committing waste (a matter of anticipating and telling parties no right to do so; there it might be ok to allow A’s children to sue.. b/c if they don’t have an interest in the end, they are representing the remainder interest in whoever)
a. contingent remaindermen have been allowed to sue 

· Smith v. Smith: Dollie Smith, mother of Lorena and Floyd gave in will her house to Lorene to be used as long as she wishes “ and in case she should not use it as such and wish to sell it, then the proceeds to be divided between my son, Floyd Smith, and my daughter, Lorene Smith in equal shares.”  Floyd brings suit alleging that the will created a life estate in Lorene and that Lorene as the life tenant is committing waste; Held: it is permissive waste for the life tenant to fail to make the ordinary repairs as are necessary to protect the building from the effects of wind and rain, if the structure was in good condition when the tenancy began.( waste is adequately alleged and Remainderman is entitled to various remedies for waste.
· Brokaw v. Fairchild: (life estate in three-story residence at Fifth Avenue and 79th in Manhattan, P wants to demolish current house and build an apt. bldg.  remaindermen with surrounding houses object;) Held: P has no right and cannot remove the present house which is part of the life estate in him.  To allow him to do so would do damage to the inheritance (waste).  Demolition would damage the inheritance = would cause waste.  P is entitled to use the building and plot reasonably for his own convenience or profit, but to demolish the residence and build the new apartment would be an exercise of act of ownership and dominion.

· New York O & W R Co. v. Livingston: (will conveyed life estate to nephew, Charles, enjoined from selling or parting with the land, outlined that the land should stay in family, to go to oldest son of Nephew who shall then be living first; then to daughters …; nephew Charles sold to Morss who sold to RR; after Charles’s death, his son brings action of ejectment, wins; RR brings action to acquire title as needed for public use.  In meantime, RR had made numerous improvements (adding tracks, etc.) - maxim “quicquid plantatur solo, solo cedit” - that whatsoever is fixed to the realty is thereby made a part of the realty to which it adheres – has exceptions; not always the case that improvements become part and parcel of the realty.  Held: RR does not have to pay the value of improvements back to remaindermen.
· remaindermen are different here than in Brokaw, they are only contingent remaindermen; there is not anyone in being who has a definite future interest

· could be RR was relying on invalidity of the remainder interest b/c of the restraint on alienation.

Marital Estates

· Historical union included right iure uxoris (husband could alienate property belonging to his wife without her consent); wife was entitled to support from husband during marriage, would enjoy full ownership of her individual property at his death.

· Dower: Widow was entitled to life estate in 1/3 of lands of which the husband had been seized of an estate of inheritance at any time during their marriage. (LE not an estate of inheritance)
1. Imagine O ( A for life, with remainder to H + heirs
2. Suppose H marries W, and dies during A’s life time; W has no claim b/c if H dies before A, he was never seised of the property.

3. Life estate is not an estate of inheritance  (isn’t inheritable – it comes to an end when the person dies) – so if A dies before A’s wife, A’s wife does not have a claim to dower on the property. 

4. Dower only comes into effect here if H outlives A.

· Curtesy: Widower was entitled to life estate in any lands the wife held in fee simple or fee tail during the marriage, IF they had had a child born alive during the marriage.

1. if there was a fee tail male, and only a daughter was born, curtesy would not attach

Differences in dower and curtesy

1/3 (dower) and all (curtesy)

attached to equitable estates (curtesy) 

contingent on child capable of inheriting (curtesy)

· Law has evolved today, have the Uniform Probate Code (1998) which gives the surviving spouse some elective share against the will that surviving sp. can decide to take instead of what is provided in the will (aim of providing a safety net)

Dower/curtesy examples:

· O ( H + Heirs, until Dow-Jones is 10,000. W is entitled to dower at H’s death, but still subject to a condition subsequent

· O ( H + Heirs for 999 years. H not seized b/c it’s only for a term of yearsperson who hold only for a term of years - is not seised – W not entitled to dower.

· O ( T in trust for H + H’s heirs.  H not seized even though has an inheritable estate – no dower.

· O ( T in trust for W + W’s heirs.  H entitled to curtesy.
Arguments against dower

· title clogger b/c of possibility that attaches to land that has been alienated

· technical means for avoiding it

· unequal b/n husband and wife

· complicates things in divorce
· Melenky v. Melen:  (Where father conveyed land to son on understanding that son would reconvey on father’s demand; father married and asked for reconveyance; son only gave a life estate back to father) Father’s wife brings action to have an inchoate right of dower be established in the land.  Held that where the father is not seized of an estate of inheritance in the land, cannot be a part of the dower.
· Father had not attempted to enforce his chose in action (his right to repossess by bringing suit) = he was seized but not of an estate of inheritance
· ( If it had been in writing in, statute of uses would have effect of crossing out the son.  Melenky would have had a legal fee simple, and his wife would have been entitled to a dower.

Community Property (in 8 states, inc. TX) p. 266

· rests on principle that property that is earned by either spouse during marriage belongs to a marital community of which each is half owner (property owned before marriage, property acquired by inheritance, and gifts, during marriage, remains separate property of each spouse)

· couples may take property as separate property by agreement and can convert property from one regime to other, but default is community property 

· ( no need for a forced share system in these states b/c already entitled to ½

· A joint tenancy trumps community property (doesn’t matter in Riddle that it’s CA)

· In Re Kessler’s Estate: Kesslers lived in California (CP state) when husband acquired and had issued in his name certain shares of stock. (so wife took on a ½ interest in the stock).  Couple moved to Ohio; Husband died while couple was living in Ohio.  Property retains character of CP or CL depending on where couple lived when acquired.  Action to determine whether the wife owes a succession tax on ½ of the stock. Held, where wife had more than an expectancy but did not have actual control of the stock, the acquisition by widow of ½ the shares of stock in the name of husband is a taxable succession under the succession tax law of Ohio.  (Dissent: fact that Ohio hasn’t enacted legislation to tax community property means should not tax) 
· Demonstrates the limits as to what courts will sanction where the taxing power of the state is involved. ( issue in Kessler has to do with not allowing a loophole in tax requirement.

· Mingling of assets makes it too difficult to trace which is which kind of property (suppose shares are traded for shares of another company; can be very difficult to trace the proceeds of property acquired somewhere else and sold); where it happens regime of state where died is going to prevail b/c can’t tell.

Statute of Descent and Distribution (what we have today in lieu of Dower/Curtesy)
· if there is a surviving spouse and descendant(s), one half to spouse, one half to descendant(s); if there is no surviving spouse, but a parent/sibling, the entire state goes to the parents, brothers and sisters of the decedent in equal parts
· statute defines who heirs are; Where there is O ( A for life, there is a reversion to O, and if O is dead at time A dies, reverts to people to whom statute defines as heirs.
· surviving spouse can elect to take the forced statutory share, no matter what the will provides (basic regime in IL today)

Problems w/ statute of D&D:

There are some means around the forced share:

Covers estate only (can imagine decedent giving away everything before he dies)

Can imagine taking out an insurance policy, payable to other

Problem of which spouse – why should it be the final spouse that wins when person was married several times, for different durations?  Longest marriage should decide?

Law takes no account of need.  Why should rich surviving spouse get it over the poor children when rich spouse does not need it?

Concurrent Estates

O ( A + B + their heirs; Common law presumed joint tenancy; today the default is tenancy in common.

+ Knowing that there is a presumption in favor of construction as tenancies is common, habit has become when intending to create a joint tenancy to say “.. as joint tenants and not as tenants in common” (exception to the presumption: O ( T, U, and V for trustees in A and his heirs = joint tenancy in T, U, and V)
+ every concurrent tenant has a right to partition (no permission is needed from the other tenants)
· Joint tenancy – hold per my et per tout (by the half and by the whole) – each owns undivided interest in whole, and on death of one tenant, the property passed automatically to the survivor(s); became a tenancy at common if any of the four unities was destroyed (title/time/interest/possession); NOT necessary today to create JT that four unities are intact.
1. must acquire title by same instrument or by joint adverse possession

2. must acquire interest at same time

3. shares must be equal, undivided and identical in duration

4. all jts have equal rights to possess the whole, in absence of express agreement to the contrary. (this defines most concurrent tenancies)

· Tenancy in common – only the unity of possession necessary; O ( A and B; no survivorship right; upon death of each tenant in common, undivided share passes to the takers under that tenant’s will or by intestacy

· jts/tics have same ability to alienate

· jts cannot devise; there is a right of survivorship in the living joint tenant; but tics can devise land; upon death of one jt, that jt’s interest disappears and full interest goes immediately to the survivor

· Tenancy by the entirety – only b/n husband and wife; surviving spouse takes the whole upon death of the other (unlike curtesy/dower)

· can’t sever unless acting together

· no individual right to partition

· O ( A and B, husband and wife, as tenants by the entirety
· creditors cannot reach the property held by tenancy by entirety where they have a claim against only one spouse 

· this year the Supreme Court in US v. Craft, held that tenancy by entirety was not exempt from a tax lien against just one spouse (the husband); under traditional law, the creditor (US gov’t) has not right to do that where it’s claim is only against one person;

· recognized only in 13 j’dictions

There once was coparceny – passed to two or more females…]
· Camp v. Camp: Mother and son purchase land; deed said that the conveyance was to Robert and Tincy “as tenants in common with the rights of survivorship at common law..” = contradictory language since no right of survivorship for tenants in common; Court says trial court erred in admitting parol evidence of attorney that it was supposed to be a joint tenancy; Uses ‘Rule of Mills’/ Rule of Repugnant Clauses: where two clauses contradict, first one rules, the other is treated as surplusage ( it is a tenancy in common and Robert’s widow can take.  (Dissent: too mechanistic an approach, could get closer to intent by making it a JT).
· Riddle v. Harmon (1980): With her death imminent Frances, who had taken land as JT with her husband, conveyed her ½ share to herself as a tenant in common.  Held: Common sense, legal efficiency dictate that jt should be able to do directly what he could do indirectly by use of elaborate legal devices; No need for a “straw man.”  Frances did unilaterally terminate the JT by conveying her interest from herself as a joint tenant to herself as a tenant in common. (even though Clark case of 1968 said you did need a straw man.)
· H: a wonderfully engineered opinion, looking at the court’s arguments

· if it is already possible to create without four unities, why have to abolish all to destroy;

· just as livery of seisin has become obsolete, this formal requirement has long since been repudiated

· denies strength of argument that people have relied upon the doctrine and would suffer from a change; no one has relied on the four unities doctrine to their detriment.  No reliance objection here.

· decision here does not create any new power for joint tenant; could already have a unilateral severance w/o notifying the other tenant

· this won’t be the first time (Minnesota court has done it and no trouble)
· Allison v. Powell (1984): Allison sought partition of JT with the Powells, had proposed a price for them to buy him out when he died; Allison’s executrix brings action to recover the 20k price; Court: Since Allison had not divested himself of the interest in joint tenancy at his death, his interest passed by right of survivorship to the other tenants (Powells).  Held: Unless one of the four unities has been severed, an action to partition a joint tenancy does not survive death of the tenant, and the right of survivorship means the interest of deceased tenant goes to joint tenant.
· the intention to sever is clear; the only question is whether the j.t. has gone far enough in trying to effect a severance.
Reversions, Reverters, and Powers of Termination

Where a devise is for less than a fee simple absolute, owner retains an interested;

Reversion is retained by GRANTOR; remainder is an estates created in a 3RD PARTY

Life estate, fee tail ( reversion
· get a reversion wherever O has vested estate and transfers a smaller estate

· transferable, descendible, devisable
Fee simple upon condition subsequent (or other estate on condition subs)( right of entry for cond. Broken
· amounts to a power to terminate; requires that holder elects to exercise this power
· if don’t exercise the power, estate continues in the grantee

· often created in standard leases, incident to a reversion in lessor
· at CL, not transferable or devisable, but was descendible
· today, sometimes T&D&D, (especially where incident to a reversion), but 6 states say that even mere attempt to transfer destroys the right of entry for condition broken
· dislike of clogging effect on marketability has led to SoLs, requirements to periodically re-record
Determinable fee ( right of reverter (aka possibility of reverter)
· is a right of reverter rather than a reversion b/c technically a determinable FS is no smaller than FS
· at CL, not alienable

· today, T&D&D in most jds
· dislike of clogging effect on marketability has led to SoLs, requirements to periodically re-record

Future interests in O and after O dies, his heirs, continue indefinitely unless there is legislation to the contrary.

· Village of Peoria Heights v. Keithley (1921): Grant to town by Gilbert to use for town hall and village water works, etc… and if there is a breach of such conditions, such breach shall work a forfeiture of the said lots and the title shall revert to grantors, their heirs and assigns.  Where Gilbert later granted to Keithley, held that all the interest Gilbert had at the time was a right of entry on condition broken (Since court construes as a FS on condition subsequent); Held right of re-entry for condition broken cannot be alienated.
· Exception! p. 288 # 2 Where right to re-enter is coupled with reversion, it can be alienated (ex. O can alienate right to re-enter where he has made grant to A for life, but if A ceases to use the property for residential purposes, O can re-enter).

· H: it’s a normal reaction of courts to find where there is ambiguity a fee on condition subsequent rather than a determinable fee (explained by saying that the law dislikes forfeitures)

· not clear what will cause the condition in the estate to be breached!  Problem of clarity.

· Also can’t alienate rights like SS benefits, right to have income under pension – perhaps has to do with future security of grantor?
· reason for prohibition of alienation in Keithley is that we want the grantee to know who can re-enter

· Trustees of Calvary Presbyterian Church v. Putnam (1928): Deed to church was conditioned on premises being perpetually maintained for religious purposes, else grantor/heirs could re-enter.  After death of grantor, heirs attempt to convey their right to re entry on condition broken to the Church. Then later heirs attempted to re-assert the right.  Church seeks declaration of whether right of entry on condition broken has been transferred.  Held that original conveyance by the heirs of right to re-enter is valid (what was held by heirs was less than estate, never any certainty of it coming to fruition, or of it being exercised).
· Not contrary to Keithley: the conveyance is to the grantee as opposed to third party.  This makes a difference b/c of policy concern it makes the estate in grantee more certain (where alienation to third party made the estate less certain).
· quitclaim deed was executed by all of Palmer’s living heirs and next-of-kin = they are not always the same people.  [Heirs take real property on death and next-of-kin take personal property – an old common law distinction.]

· Long v. Long: Where grantor Henry conveyed a fee tail to son Jesse, Jesse executed quitclaim deed of any interest he had, another couple quitclaim deeds later went to Howard and Esther Long, question was whether the right of reverter in Henry after Jesse died without issue, which right of reverter descended to Jesse/Emma/Edward b/c no residuary clause could be alienated by Jesse.  Recent Ohio statute converts fee tail into fee simple ( here it was a fee simple determinable;  Held: right of reversion is vested estate fully descendible, devisable, and alienable inter vivos.  Series of conveyances begun by Jesse in 1945 were effective to convey his one third reversionary interest in the property  to appellee Howard Long and his wife
· estate expectant on a termination of a fee tail had to be vested otherwise would have been subject to destruction by holder of fee tail; in the hand of grantor, the right of reversion was substantive estate only contingent on end of prior estate (fee tail)

( since it was a vested estate, could be conveyed away to a stranger

Remainders
1. remainder becomes possessory only at the termination of a prior possessory interest, created by the same instrument. Three requirements to create a remainder:

a. grant of present possessory estate to one transferee

b. creation of a non-possessory interest (the remainder) in another transferee by same instrument

c. non-possessory interest (remainder) must be capable of becoming possessory only on the natural expiration of the prior estate

· unlike reversion, not an interest in the grantor

· no remainder after conveying a fee simple (if interest is created in 3rd person following a fee simple determinable, it’s an executory interest).

· vested remainder: no condition precedent attached and person holding it has already been born and ascertained

· O ( A for life, remainder to B and his heirs.  (assuming B is born, it’s vested.)

· At CL, transferable inter vivos

· contingent remainder: either subject to a condition precedent or created in a person who is either unborn or unascertained at the time of creation; subject to a condition precedent other than the natural termination of the prior estate
· subject to RAP

· at CL, not transferable inter vivos

· O ( A for life, then, if B is living at A’s death to B in fee (condition precedent is B’s surviving A)

· O ( A for life then to children of B, B has no children at time of conveyance

· O ( A for life, then to A’s heirs (assuming no RISC, remainder is contingent b/c heirs are not ascertained until death of A.)

· Destructibility of contingent remainders – at CL, contingent remainder destroyed unless it vests at or before the termination of the preceding freehold estates (largely abolished today) = seisin could not be in abeyance
· O ( A for life, remainder to first son of A who reaches 21.  When A dies, only son is 16 = contingent remainder is destroyed and the reversion in O becomes possessory.

· Destruction by merger where successive vested estates are owned by same person, smaller of two estates is absorbed by the larger.
Distinguishing condition precedent/subsequent:

Condition precedent (gives the gift to the remainderman) ( contingent remainder

O ( A for life, then if B survives A, to B and his heirs, otherwise to C

Condition subsequent (takes the remainder away)( vested remainder subject to divestment
O ( A for life, then to B and his heirs, but if B dies before A, then to C

situations where there may be a difference between vested and contingent remainders:


RAP (only applies to contingent remainers)


Transferability (At CL only vested transferable inter vivos)

Destruction 
Estoppel—the person who alienated the remainder can’t come back and say “you have nothing

Partition of land

Shares in eminent domain

Whether creditors can reach the estate

Whether adverse possession will apply against the party

In the absence of O’s express intention of when the class determines:

O ( A for life, remainder to A’s issue;  Class closing rule closes class at A’s issue at first moment when A’s issue would be entitled to go into possession of A’s property (here, would be at A’s death).

O ( A for life, remainder to B’s children; B may have more or fewer children before or after A’s death, ordinary rule is to close class at time one member of class is entitled to distribution (at A’s death).

Executory Interests

Interest created in a third person to follow a fee simple determinable/ FS on cond. Subs;  EI’s divest or cut off a prior interest before its natural termination.

Ex.  
O bargains and sells (creates equitable title) to A for life, then to B and his heirs if B survives A, otherwise to C and his heirs = contingent remainders in B and C
O bargains and sells to A for life then to B and his heirs, but if B should die before A, to C and his heirs = vested remainder in B subject to divestment, executory interest in C
- “bargain and sale” deed generally creates a legal estate b/c of S of Uses
 Rule in Shelley’s Case (still has some influence, ex. in old document created when it was in effect)

where the requirements are met the remainder in a A’s heirs is converted into a remainder in A himself; final result is to give A an immediate fee simple (via merger of life estate and remainder)
If RISC does not apply, get a determinable estate + remainder

Five points to remember :

1. ancestor (A) must enjoy a freehold estate (fee simple abs or deter, fee tail, or LE; basically, A gets a LE)

O ( A for 100 years if he so long lives, then to A’s heirs

= RISC does not apply b/c does not have a freehold estate (= less than 100 years) even though practically equivalent to a life estate

2. must be freehold estate + remainder created by same instrument


3. only land is covered by RISC at common law (did not apply to estate in chattels)

4. must be of same quality 

O ( T in trust for A for life and at A’s death to A’s heirs free from trust would not meet the requirement of same quality

5. word “heirs” must be used in a technical sense

‘O ( A for life, remainder to A’s heirs ascertained at O’s death’ does not invoke RISC b/c A’s heirs in technical sense mean A’s heirs determine at A’s death (before than A does not have heirs)



Examples:




Applies even where the life estate and remainder separated by another estate:



O ( A for life, remainder in B for life, remainder to A’s heirs; RISC transforms 

remainder in A’s heirs into one in A = life estate in A, remainder for life B, remainder in fee in A.

RISC/Tax implications:

O ( A for life, then to A’s heirs.  = when A dies, A’s estate does not owe inheritance tax if do not apply the RISC; b/c only have to pay estate tax on property controlled at death, and A does not control this property at her death.  But RISC would require tax.

Another ex: To my husband, H, and at his death to my children A and B or their heirs.” Here the remainder is contingent.

(Restatement 2nd to Helmholz’s dismay: all remainders held in trust will be presumed to be not vested but rather contingent upon survivorship at the time of distribution – obviously for purposes of taxation.
O ( A and her heirs = when A dies, there will be an inheritance tax to pay, even if she wills it to her children they have to pay an estate tax --- They are the same people who would have taken above, but now they are taxed. 

· McRorie v. Creswell: Grant was to wife Sarah and to daughter Rosanna Misenheimer – their lifetime.  Provided Rosanna has no heirs, Then it shall go to C.W. Misenheimer my son.  During her life Rosanna, conveyed estate away, eventually to Cresswell (who had a LE life estate per autre vie); her children bring suit to determine title.  In previous suit, R had argued she had a fee b/c of use of words “heirs” – but this was not in technical sense since it’s very unlikely R would have “no heirs” (esp. since CW would have been an heir) --- grantor used the word heirs to mean offspring.  Held: There was an implicit remainder in Rosanna’s children where she was given life estate by will and the will specified what would happen to the estate if she died ‘having no heirs.’
· Society National Bank vs. Jacob (RHH reading) Irrevocable inter vivos trust in James Brooks for life, upon his death, share and share alike to the heirs of his body, or the descendants of such heirs; alternate gift over if remainder to heirs of his body failed to take effect to another of grantor’s sons (Ralph, James’s brother)  Brooks was married but had no natural children; did adopt a girl. Even though it was a bad fit, court said RISC applied b/c trust was created prior to time of abolishing the statute, the limitation on real property had not been formally applied in Ohio, and technical requirement had not been enforced.
Doctrine of Worthier Title: one cannot, either by conveyance or will, give a remainder to one’s own heirs = remainder in heirs of grantor creates no interest in heirs but leaves reversion in grantor.

O ( A for life then to O’s heirs is life estate in A, reversion in O

· Stewart v. Merchants Nat’l Bank of Aurora: Stewart himself was effectively the settlor of spendthrift trust that read that after ten years, or on death of Stewart, any income remaining in trust estate would be used to pay funeral expenses, claims against estate, taxes due by reason of death, and trustee would “distribute the remainder as the Last Will and Testament of the beneficiary [Stewart] may provide, or to the beneficiary’s heirs-at-law in equal shares if beneficiary leaves no valid will.” Stewart brings petition to have the trust revoked.  Held: Stewart did not intend to create an interest in heirs and so, no interest in minors/unborn heirs ( he can revoke regardless of consent
· At the time, a 10 year trust was called a “Clifford trust” – it was a way of avoiding taxes; where trust would go to another beneficiary for 10 years or longer, you avoided paying taxes on the trust $$ in the interim.  

· It was a popular trust; lawyer thought it was appropriate to use it even where it would not do much good --- since income went to the settlor himself; interesting example of habit of legal profession to just use same most common thing over and over
· if all the interests are represented and have consent, can terminate, even despite the presence of spendthrift clause
DOWT has evolved to be a rule of construction in most states – applies only where grantor’s language and the surrounding circumstances indicate that he intended to keep a reversion.

H: on the evolution of RISC/DOWT application

RISC and DOWT were once intent-frustrating and now they are used as intent-effecting.

· Camp (p. 274) is an example of CL way of looking at words

· Smith (p. 249) (CL would say she took a fee, and “as a home” just stated a purpose), but court looks at testator’s intent in writing the word

= alternation b/n strict enforcing and flabbier intent construction

Clear that at CL the DOWT would not apply, but this IL court applies.  The case is a good introduction to difference b/n common law rules (mandatory rules which frustrated the intention of the grantor) and the rules as we have them today.  Stewart court just carries out Stewart’s intention, and says it can’t believe he meant to create an interest in anyone else. 

· Ryan v. Monaghan (1897): Clause of the will created a remainder in “the heirs of my son, James P. Monaghan.” Also provided that if James should die without issue and unmarried, then all the real estate (save one property, No. 23 Alabama St.) would go to testator’s three brothers and one sister in equal parts.  = The testator created life estate followed by two alternate contingent remainders; at end of life estate, neither of the remainders could take effect (son still living so could not go to his “heirs” and since could not determine that son had died unmarried and w/o issue, it could not go to brothers and sisters) ( only thing to do is have the reversion which testator must have kept since he did not dispose of everything.   Held that where testator accidentally or intentionally did not dispose of the inheritance, it goes by operation of law to the son and only heir.

· Alternate contingent remainders: Cross remainders, once you decide which path to go down, that’s it, the alternate contingent remainder is destroyed
· Might demonstrate Destructibility: upon a failure of alternate contingent remainders, they fall to the ground immediately, and they do not come back to life.
· frustrates the intention of the testator, but he could have left a residuary clause leaving everything not granted away to someone, could have created another remainder to cover this situation.

· Buckley v. Buckley: Action to quiet title, for partition and an accounting where Carrie’s will left real estate to husband Oakey for life, then to sons Homer and Willis for life, then to their survivors for life, then to their children (who ended up being Maurice and Walter) to share in fee simple.  Wills left no children.  Homer left Maurice and Willis; Maurice died a few years later.  Oakey died.  Dispute b/n Walter and Maurice’s widow.  Held: vesting of estates is favored (where testator has not clearly manifested an intent to the contrary) in the person who will take under the will, as members of a designated class, to be determined at the time of the death of the testator and estates given to them vest at that time.  ( the property interest vested in Walter and Maurice at time of Carrie’s death, NOT at time of Oakey’s death;  Because the remainder in Maurice vested (even though he hadn’t come into possession yet), at his death it went to his heirs.
· Danz v. Danz: Where will provided for life estate to his widow, Ida; upon her death or remarriage, remainder to nephew Edward (who has 9 children) and niece Margaret; but in event of death of either of them before the death or remarriage of Ida, the property remaining became vested in their heirs; in the event of the death of Margaret without issue, her share to go equally to Charles’s brother Albert and to Edward, or to their heirs and Ida elected to take her statutory share of ½ of estate instead of the life estate.  Margaret brings action to show that the interest in her and Edward has obtained.  Held: Because their remainder was vested and time of distribution had arrived at termination of life estate (since purpose was to support widow until her death or remarriage, and her taking of ½ meant she no longer needed support); the contingent devise to others was destroyed by the arrival of the time of distribution prior to the happening of the contingency (M & E still alive at time of end of life estate, remainder in Margaret and Edward can be accelerated to take effect now.
· Black v. Todd: Where will created life estate in HARRIS, remainder to HARRIS’s children if she has any, or to HARRIS’s childrens’ children if HARRIS’s children are dead; and if HARRIS should die without children, to then to granddaughter Mary Brown in life estate, w/ remainder in her children, or to any child or children of any deceased child of Mary Brown;  if MB dies without any heirs of her body, to grandson, Samuel P. Black.  Mary Brown Died, leaving two children, R and G. G died.  R died after conveying his interest to  Todd.  Harris died.  Black brings suit claiming he can take.  Court: no condition that MB or children be alive to take.  Held a contingent remainder is transmissible where the contingency depends upon the event and not upon the person; When MB died, there was no uncertainty as to who would take on the failure of Harris to have children or grandchildren at her death. ( When R and G died they were the ascertained persons to take in remainder, only uncertainty was as to the event on which their remainder would take effect.
· contingent remainders limited to the children and grandchildren of Harris surviving her, would not have been transmissible if such children and grandchildren had come into existence b/c would not have been clear who the class of kids/gradkids would be until H’s death.
· Browning v. Sacrison: will created life estate in Ada, w/ remainder over to R and F (Ada’s children), and if either of them be dead, all to the other; also stipulated that property was never to be used for benefit of father, Clyde.  Ada has estate when F’s widow brings suit to have state of remainder determined.  Held: The remainder was contingent at time of testatrix’s death, and would vest in R and F only on their surviving the life tenant Ada.  This is the construction most in keeping with testator’s intent to keep the property out of the hands of Clyde.  (court is persuaded to this conclusion by the obvious intent to exclude father; if remainder had vested at testatrix’s death, when R and F still young, Clyde would have been a likely heir had either of them died.).
· H: : ought to decide interest at the reasonable moment, normally, when the person who holds remainder is capable of taking possession.
The Statute of Uses (1535) & Executory Interests (p. 316)

1. every state has a statute of uses, either by statute or by taking over in CL
2. basic operation: 

a. O ( A for life, remainder to B and his heirs = has no effect
b. O ( X for use of A for life, then to use of B in fee ( executes the use raised in A, and in B; converts what was previously an equitable interest only in A and B, into a legal interest in A and B (immediately, automatically); X is eliminated from the picture
c. Was not confined to life estate, both LE and remainder were executed, did not matter whether remainder was vested or contingent (both executed)

3. effected new legal interests created by statute of uses (contrary to intention to drafters) – know what these legal interests are, how they are different from older legal interests, what it enables people to do 

a. could have a springing interest – O ( A and A’s heirs to commence a year from date of conveyance (it springs up in the future); state of title is in O, but not in fee; fee simple in O, subject to an executory interest in A. (does not matter that unsupported by life estate in third party after S of Uses)

i. O ( A for life, remainder to B and his heirs was permissible at CL, though, b/c it was supported by freehold interest in A (was vested in interest, though not in possession)

ii. O ( A for 50 years, remainder to B in fee was permissible at CL (A took seisin for the benefit of B, so there was no gap in seisin (arguably))

iii. O ( trustee for use of A for life, remainder to B to take effect when B graduates from law school (depends on whether B grads during lifetime of A; if not, would take effect in futuro and would have failed under CL ---after statute of uses, could create this)  
b. OK to have a Gap in seisin
c. Contingent interest after number of years, etc
d. Shifting interest (could take effect on an artificial termination of prior estate) ex. O ( A for life, but to B and B’s heirs if A marries C.
Can be tough to say what is an artificial termination/cutting short.

· O ( A for life, remainder to B + heirs, but if B goes to prison during A’s lifetime, then to C = cuts short the vested remainder in B, so it is an executory interest in C b/c cuts short an existing freehold estate

· O ( A for life, remainder to B + heirs if B stays out of prison, but if not then to C. Here they are cross remainders, do not cut shortf
Cutting short of an estate = an unnatural termination of the estate; it is cut short but some estate extrinsic to the estate itself.  It’s not easy to predict:

· Blackman v. Fysh – attempt to mortgage/going bankrupt is treated as an artificial termination of the estate

· Hall v. Hall – life estate until death or remarriage looks like a cutting short of life estate, but under law it is treated as natural termination of estate (RHH: This is a questionable call, but one that the law made, saying it was a natural termination of an estate during widowhood).

· Fee tail (O ( A and heirs of his body, remainder in B): termination of the heirs of body has been treated as the natural termination of the estate. 

· fee simple determinable (O ( A so long as used for school purposes, then to B): law has called the end by cessation of use for purpose as a cutting short of freehold estate (not based on statute, remainder void, unlike fee tail: (based upon a statute; nature of remainder thought necessary to preserve the fee tail)

( Statute allowed creation of new kinds of estates in land.  Executory interests, rather than remainders.

Exceptions to S of Uses – when does it not operate.
1. use on a use

a. O ( T to the use of A ( fee simple in A

b. O ( T to the use of A to the use of B = statute only executes first use ( legal fee simple in A, equitable fee simple in B

2. active uses

a. so to prevent statute from operating, just give T some duties; 

ex. O ( T to collect revenues and manage to the use of A + heirs.

( IMPORTANT TODAY b/c get choice whether you want statute of uses to apply or not; do so by giving trustee duties;

A) get particular advantage from keeping statute from executing certain uses

i. IL land trust: usually if you die and own land in other state, have to open probate in those jurisdictions; but not so if transfer land  to IL land trust b/c transfer to T with some responsibilities means land is treated as chattel = under state of law where person lives

· EX of application of Statute of Uses: In Ryan, the interest in the heirs of the son is not saved by considering it an executory interest under the statute of uses – because of the Rule of Purefoy v. Rogers: future interest which, at time of its creation, could take effect as a contingent remainder must take effect as such or fail.  

· interest in the heirs of James is capable of taking effect as a contingent remainder (if B, James, dies before A (Margaret)’s lifetime, B’s heirs take) ( treat as a contingent remainder.
· Then if remainder does not vest at termination of prior life estate, falls to the ground ( still falls to the ground even though statute of uses has been passed
· Blackman v. Fysh: Testator devised lands to his son for life and after son’s decease, to all children of son who attain 21 or in case of daughters, who marry under that age, as tenants in common, and to his/her/their heirs and assigns.  Further the will declared that the son could not sell, etc. his life estate and interest in the estate devised and given to the son and daughters… in case a creditor were to try to take, bankruptcy, etc, the estate became void and was forfeited to persons who under devises would be next entitled to.  Held, b/c of forfeiture clause, the gift to children of son is an executory devise (takes effect in defeasance of the interest in the primary remainderman) rather than a contingent remainder, all children of son whenever born who attain 21 are takers under the gift
Powers of Appointment
Four participants: 

Donor - O

Donee – A (person who has the power to appoint)

Taker in default of exercise of power - usually it is someone who is named - ** important to know that the donee cannot be forced to exercise the power;

Appointee – person selected by donee to take
Can distinguish various powers as being:
1. Presently exercisable OR Testamentary (can’t appoint inter vivos, only in will)
2. General OR special (limits class of potential appointees)
Treat a general power of appointment differently from special power of appointment b/c in one case it is really an asset of the person himself (genera) vs. asset of the person/people in the class.

3. Exclusive (can exclude some potential appointees) OR non-exclusive (can’t exclude any of them)
4. A Power in trust (have to exercise) OR Discretionary 
Ex. of power of trust: (ex: O ( the children of A in such shares as D appoints; D chooses what proportions kids take in; and if D does not exercise the power, law intervenes and makes the choice for him (typically giving equal shares to the children)
· Gilman v. Bell: Testator devised property to Ellen Bell, wife of his son Robert, as a life estate on Robert’s life, remainder in Robert’s heirs in fee; all this subject to a power in Robert to appoint to himself or to any other person during his lifetime.  Gilman is a judgment creditor of Robert’s and seeks to reach the real property.  Held: Where the power of appointment has not been exercised, creditor cannot reach the property b/c donee of power has no interest in the property. (( B/c R had not exercised his power of appointment, he had no interest/title to the property ( no relief can be granted to creditor)

It is established that an unexercised power cannot be reached by a creditor with 2 exceptions:

1. where there has been a defective execution

2. where it has been exercised in favor of a volunteer (just means to exercise in favor of someone who is a stranger to the instrument, ex. to Boy Scouts, to Helmholz)

1. A BFP (who pays value for exercise of power) would not be a volunteer.

[efs] if you exercise it, they (creditors) will come

(Rationale: can’t be generous unless he has been just)
Also: O ( A for life, remainder to A’s children, subject to power of appointment in A;

· Suppose A does not exercise the power, are assets are includeable in A’s estate for TAX purposes.
· Bank of Dallas v. Republic Nat’l Bank of Dallas: Fewell established trust in herself; trust provided that trustee pay to Fewell all net income of trust during her lifetime, also gave Fewell the power to appoint by will; if she did not, then trust to be apportioned at her death into sep wills for living children and one collective will for issue of any deceased children. Spendthrift provision provides that no income or corpus or any portion of same of the trust would be subject to execution, garnishment, or other legal proceeding.  Held Where settlor-beneficiary  has reserved a power of appointment in herself, Both the corpus of the trust and the settlor-beneficiary’s income can be reached by creditor.  (Spendthrift clause is void as to the settlor who makes himself a beneficiary of the trust (as here); creditors can reach the interest under the trust by garnishment (TC right on this); Restatement also says can reach the corpus.   

Relation-back doctrine.

According to theory of powers of appointment, all that the donee does is fill in the blank for the donor.

O ( A for life, then to such persons as A appoints.  Theory is that when A appoints he effects a filling in of blank that O has left; gift to appointee that A names is actually a gift from O, not A.
So what? 

1. a way in common law that married women could make what was equivalent to a will

a. assume A is a woman, if she was given a fee simple, she’d not be able to will it without her consent; if husband won’t give consent to her making a will; if she takes a power of appointment, when she makes a will, she is just filling in the blank for O

2. suppose O ( A to appoint to O’s heirs --- then RISC would apply (requires life estate and remainder in person’s heirs be created in same instrument)
- In re Rowlands’ Estate: disputed portion of will: “things not mentioned in will left up to Mr. and Mrs. Cuthbert to distribute to any of my close friends.  ‘Please give generously to Maria Discombe who has been a faithful maid…’ If I have not mentioned anything I ought to have mentioned I leave it Cuthberts’ judgments.”  Cuthbert filed petition for distribution of residue to himself and wife.  Maria filed objection. Court found: “close friends” is enough to make it a special power; also met its test for whether it was a power in trust:

1. subject of power is certain (here it is, the residue of Rowlands’s estate)

2. objects are certain (here they are, the class of close friends and MD)

3. power is imperative (it is w/r/t MD, there is a duty to execute the power);
Held: Cuthberts had a special power in trust w/r/t appointing to Maria.  Remanded to order Cuthberts to exercise the power and to report to trial court for approval of distribution.

· Court restrains itself from saying how power should be exercised, leaves it to Cuthberts to make a suggestion and then have it approved by court.

Rule Against Perpetuities
(think contingent remainders, executory interests, options to purchase)
The Rule

“No interest is good unless it must vest, if at all, not later than twenty-one years after some life in being at the creation of the interest.”

= A non-vested interest is valid if it is absolutely certain to vest, or fail to vest, not later than 21 years after the death of some life in being at the creation of the interest.

Its Purpose

to promote alienability of land; also has the effect of preventing undue concentration of land in the hands of few and strikes reasonable balance b/n generations

Exceptions

Right of reverter, right of re-entry on condition broken, reversion, and remainder on fee tail are exempt from the RAP

Charitable interests are exempt (purpose is to favor charitable gifts)

Note – not generally applied to commercial contracts. If we took the rule literally, many contracts would be invalidated

· A promises B 100 widgets for $10k; 

· There’s no time limit stated for the contract; could say that the contract was invalid b/c might extend too far into future…

· But law in general does not apply to commercial transactions; law has never taken the view that everything that might extend into future beyond LIB + 21 is void

Current move to reform the rule either making it stronger or weaker.

· a couple states have abolished the RAP (in Delaware; number of trust companies thought they were losing business b/c they could not offer a perpetual trust; now can have one that goes from generation to generation.. long term effects are to be seen)

· “Wait and see” statutes: look and see whether the interest actually vests w/in LIB +21 years and if so, the fact that it might have gone differently is irrelevant (will  have effect most times of knocking out unborn widow/fertile octagenerian)
Problems p. 336

1. A devises ( upon death of all my children and all my grandchildren born or conceived at my death, to my eldest male descendant then living and his heirs (Assuming: A leaves children, grandchildren born and in gestation);

a. OK (child in gestation does count as LIB)

2. A ( twenty one years after the death of all my children and grandchildren living at my death, to my issue then living per stirpes in fee (A leaves children and grandchildren at his death)

a. OK, will vest 21 years after lives in being

3. A ( 30 years after my death to my eldest descendant then living and his or her heirs.  (A leaves children surviving him)

a. Invalid, could vests after 21 years past end of LIB; children are LIBs and could die less than 9 years after A’s death

4. A ( to the first of my grandchildren who reaches 21 (A leaves children at his death)

a. Valid.  Children are LIBs; any grandchildren will reach 21 w/I 21 years of A’s death.

b. Suppose A leaves no children at his death – then fails to vest w/I 21 years. (but no problem w/RAP – illustrates advantage of vest or fail construction)

c. Suppose A has had children but they have died at time of will; ??

5. A ( B and B’s heirs, but if C or C’s heirs ever pay B or B’s heirs $1000, then to C and C’s heirs

a. (interest in B is vested) Interest in C is Invalid, could vest later than LIB + 21

6. A ( to my eldest child for life, remainder to its first child in fee, but if my eldest child have no child, or having such it die under twenty-one, to C in fee. (A leaves a child at death )

a. Valid – A’s eldest child is a LIB; if interest in C vests, it is within LIB + 21

b. Suppose eldest child has a child, but that child dies at 25; does not matter if eldest child is alive or not except could have another child who could attain 21.  (important to notice ultimate remainder goes in fee to taker, even if child dies shortly after the 21st birthday)

7. A settlement at A’s marriage ( T in trust to pay net income to A for life, on A’s death to pay the net income to A’s eldest child for life, and on the death of such child to convey Blackacre to its first child in fee.”

a. Invalid. A is the only LIB.  Since A does not have any children at time of conveyance, remainder to A’s grandchild is invalid b/c might not vest until after (A’s death + 21 years) – if A’s child outlives A by more than 21 years. (important thing is that it’s an inter vivos conveyance)

8. Same as above, but A reserves to himself for life power to revoke all interest created by the settlement and to dispose of Blackacre for his own benefit.  A dies without exercising the power.

a. Same result?  Second look like Sears – valid.

9. A ( B for life, remainder to any widow he may leave for life, remainder to B’s children who survive the widow in fee.

a. (the unborn widow) Since widow may not be in being at time of conveyance (could be born later), possible that remainder to B’s children who survive her will not vest until after LIB + 21 (if she outlives B by more than 21 years).  ( Remainder to B’s children is Invalid

10. A w/ term of 21 years ( B, but if all his descendants ever cease to bear the name of Brown, it shall go to C.

a. Valid since term is only for 21 years.  (if it were a fee simple, would violate)

11. A ( B and B’s heirs, but if B leaves no child who shall attain twenty-five, to C for life.

a. Ok, b/c it’s a life estate and if C is alive he takes; if C dies, won’t go to him at all. – interest is sure to vest or not within C’s lifetime.

b. Only thing B can alienate is what he has – fee simple subject to an executory interest (a shifting executory interest) 

12. A ( B in fee, but if all B’s children die under 25 and C survives them, to C in fee

a. Valid (C is life in being and he has to survive to take – it will vest or fail to vest).

· United Virginia Bank/Citizens & Marine v. Union Oil Co.: Abbitt and Union entered into agreement whereby Union was granted the right and option (for 120 days) to purchase a parcel of land at the intersection to be formed by two highways, which were proposed to be constructed in the city of Newport News.  120 day option period was to begin at the time the City acquires the right of way of Boxley Blvd. Ext. and new US 60.  B/c optionee is corporate and parties did not contract w/r/t and LIB, court uses gross term of 21 years as measuring period.   Clear that at time of agreement there was a distinct possibility that the city’s acquisition might not occur until after expiration of 21 year period.( violates the RAP, invalid

· Even though we might think that Abbit should be estopped from asserting the rule in order to avoid the contract, he can assert the iron rule of RAP.
· If the option had been personal to optionee (so that it was within his life + 120 days) would have been no problem with the RAP
· Arguments  (5 of them) D uses to try to get around the RAP
· cy pres: but purpose does not appear in the agreement or from any other source
· wait and see: but no wait and see in Virginia
· H: This case is a ridiculous miscarriage of justice.  (and stands as a warning that the rule does exist and is likely to pop up and bite us)
· Jee v. Audley: testator bequeathed 1000 pounds to wife during her life, at her death to niece Mary and the issue of her body lawfully begotten, and to be begotten; and if Mary has no issue, to daughters then living of kinsman John Jee and his wife Elizabeth, in equal shares; at testator’s death, wife was dead, Mary is unmarried and ~ 40; John and Elizabeth are old, w/ 4 daughters; Daughters bring suit to have the $ secured in them should Mary die without issue. Court: Rule is settled that an interest in remainder to children is an interest in children who are living at the time the interest vests in possession.  Since “Daughters then living” may take up daughters born after the execution of will since John and Elizabeth still alive; (we can imagine that J and E could have children 10 years after Edward’s death and Mary might die without issue 50 years afterwards) RAP is violated
· Would have avoided trouble if made it to “daughters now living” or “who should be living at time of my death” – because then it would vest within the 21 year period
· Evidence that testator might have meant daughters living at his death: says “daughters” – would be odd if he meant for class to expand not to use the word “children” instead ( probably meant only the daughters he knew; if this is what he meant, no problem w/ RAP b/c class itself would have been LIB
· Example of the fertile octogenarian rule
· In looking at validity, we could not use Mary Hall as a measuring life b/c she was given a fee tail, and the fee tail might come to an end at a remote period.
· RAP is designed to foster alienation; until we can close the class of the daughters, can’t alienate the property b/c none would buy unless had consent of everyone with interest in property.
Jee and statutes which convert fee tail to something else

Effect of Mary’s quasi-fee tail under statutes which convert to something else (p. 240)

(a) statute which converts fee tail into a fee simple in the first taker; still a contingent limitation if Mary has no issue, over to the Jees’ daughters then living, does it effect the outcome?  Mary would have right to devise, or if she died intestate would pass by statute of D&D.  Only if she dies w/o issue does executory interest in Jee daughters take effect

fact that Jees might have children 21 years after Mary does not violate RAP – since the class is defined as those daughters then living at M’s death

if M has fee simple, no issue, then vests in Jees daughters at her death

How change limitation so that after-born children of Jees would be included?

“and at the termination of M’s estate to daughters of John and Elizabeth Jee whenever born” would be ok since Jees are lives in being.

Think about how to keep class open w/o violating the rule – useful to think about possibilities remembering that class must determine w/in period prescribed by RAP.

(b) statute converts fee tail into life estate in first taker, remainder in fee simple in the first taker’s lineal descendants;

- can we determine w/in LIB + 21 where property goes?

- if Mary Hall dies, remainder will go to descendants if she has them – erases the perpetual character of fee tail, person gets a remainder in fee instead of in fee tail.

If Mary Hall dies, no descendants, class of daughters then living vests, in satisfaction with the rule.

( we know at Mary’s death where the property goes, no problem with RAP

(c) preserves the fee tail in hands of first taker, converts it into a fee simple absolute in the hands of lineal descendants;

- same as in (b)

(d) preserves fee tail, but allows any taker to convert it into a fee simple by making an inter vivos conveyance of the property
- RHH: uncertain, b/c this was situation in CL, person who held fee tail could convert into fee simple and would have voided the interest of Jees daughters; but could convert tail to simple any time, more like (a) in actual possibility of land being tied up.

- In re Manson’s Estate: will provided that upon son’s death, principal to be paid to his issue surviving him; if no issue survived son, but a wife survived him, income to wife during term of her life, on her death or if she does not survive Thomas, pay over the sum to testator’s daughter Dorthea; or if she is dead, to her lawful issue then living per stirpes and not per capita, or if Dorothea is dead and has left no lawful issue surviving, to her heirs at law and next of kin.  Wife Claire was not alive at time of will.
NY Statute at the time: successive estates for life shall be limited except to persons in being at the creation thereof, so wife’s interest was void; since interest in Dorothea’s issue was ultimately to take effect at the date of death of son’s wife; the person or persons who might take then were not ascertainable until then  (= contingent remainder, so it cannot be accelerated).  Held: No valid disposition of the remainder was made, so distribute in accordance with the residuary clause
· would have same problem with remainders after wife’s life estate under CL: b/c of unborn widow possibility, could fail to vest/fail to vest in LIB + 21 years.
Case for accelerating the contingent remainders once the life estate in wife has failed: Takes a bigger stretch in Manson than in Danz: 

· in Danz, court characterized remainders as vested

· but might argue here that only reason the remainders were contingent was b/c of purpose of supporting the widow.. could argue that should be treated as vested remainder
RAP with presently exercisable power of appointment

- Sears v. Coolidge: Coolidge in deed of trust provided for payments to his children/once dead to their issue.  
Distribution of capital was to happen on one hand at the attainment of 50 by the “youngest surviving grandchild of mine who shall be living at my death” - does not exclude grandchildren who might be born after the trust instrument was created ( violative of RAP since more grandchildren could have been born.  BUT The power to make additions, modifications to trust (including substituting or appointing others as beneficiaries) was reserved in Coolidge.  He never exercised it.  B/c the moment when it was first possible to determine that there had been no failure to vest w/I prescribed period was at the death of settlor (now known that there were no further grandchildren born), where the power was not exercised (unlike Minot), none of the interests could have been certain (could have vested) until the death of the testator = Good case for second look doctrine: Since it is permissible to make use of circumstances then known when a power of appointment is exercised, seems reasonable to afford same opportunity in cases where power has not been exercised.  (since only purpose of RAP is to make it freely alienable as soon as possible, need not apply during presently exercisable power of appt b/c it is freely alienable then)


Second look doctrine is the opening wedge, the start of the move towards the Wait and See doctrine

No reason to use Relation Back where it’s a presently exerciseable power
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