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PROPERTY
►I. ACQUISITION OF PROPERTY

A. Property Right – A property right is a protection by the state of a claim to valuable resources.


B. The Rule of Capture – General rule of thumb = First in Time, First in Right

☼1. Possession / Occupancy– 1) Intent to possess the property 2) a certain amount of actual control over the property (actual seizure or holding of the property will suffice) 
☼2. Capture of Wild Animals - “mere pursuit” ≠ possession. Requires actual capture. Mortal wounding by one not abandoning pursuit = possession. 



A) Animal mortally wounded or trapped so that capture is virtually certain = capture.



B) Animal in the process of being captured but door has not snapped shut ≠ capture.

1) Use of reasonable precautions against escape sufficient. Cage does not need to be escape-proof. State v. Shaw
C) Constructive Possession – Possession that has the same effect in law as actual possession although it is not actual possession in fact. Another way of saying title to land gives title to whatever is found on it. One can be deemed to have possession of property as a legal conclusion even though she does not have actual possession of the property as an observable fact. 
D) Custom may dictate result – Customs are locale or market specific.


1) Problems With Custom:


a) They were formulated to benefit the industry, not society



b) A custom might be dangerous to those employed within the industry.



c) Can be wasteful of resources



d) Can lead to overinvestment in technology ie. Bomblace for whalers

E) Interference by noncompetitor - One who does not want to capture the animal may not interfere. 

F) Escaped wild animal is subject to capture by another

G) Domesticated wild animals are not available for capture by another. 
Rationale: Domesticated animals are valuable to society and this promotes efforts to tame.
C. Acquisition by Find –A finder taking possession of personal property must: 
     1) actually come upon or discover the thing and 2) have an intent to take possession of it.
☼1. Prior possessor has superior right – Finder has rights superior to all except true owner. 
A) Relativity of title settles disputes, aids in returning property to true owner
B) Prior possessor rule applies to trespass and theft. Remember that title and possession are distinct. Rationale: Protection of property and discourages breaches of the peace.
C) Possession – Finder is one who takes possession of lost or unclaimed property. For finder to become prior possessor he must have possession (Intent and control over object)
D) Common Law Larceny - Finders – Item is still in owner’s constructive possession.  If a lost or mislaid item is found by an individual, she is not guilty of larceny unless:

a) the item bore indication of ownership. (or Reasonable efforts would disclose owner’s identity) and
b) at the time of finding she expected and intended to keep it. 




E) Forms of Action:

a) Trover – Action for compensatory damages for conversion (act of wrongfully using another’s personal property as if it were one’s own) of a person’s personal property. Plaintiff elects to forgo recovery of the personal property and to receive the value of the property instead. 
1] Subrogation – After the defendant pays, he acquires the rights to it. Subrogation is a succession to another’s right or claim. It puts another in the place of a person originally holding the claim, substituting the former for the latter.

b) Replevin – Recovery of the object possibly along with 1) damages for the value of the possession lost because of the conversion 2) any permanent damages to the property.
c) Ejectment – For trespass on land, action to regain possession by one who is entitled to it. Plaintiff must prove that defendant has inferior right to possession and that the defendant’s assertion of those rights dispossessed the plaintiff.


☼2. Categories of Found Property – State of Mind of the owner determines status

A) Lost – Owner accidentally and casually parted with possession and does not know where to find it. No reclaiming is likely so finder likely to prevail over the owner of the location. 


1) Finder has possession against all except TO

B) Mislaid – Owner intentionally placed property in the spot where it was found and thereafter forgot it. Owner of the location likely to be found to be in constructive possession of it. Owner of location has better right since it will increase the chance that the true owner will recover it later. 


1) Finder has possession against all except TO

C) Abandoned – Owner voluntarily and intentionally relinquished ownership with intent to give up possession. Finder likely to prevail over the owner of the location.


1) Elements of Abandonment:



a) An intent to abandon an object and



b) an act abandoning it.

2) Finder has possession and title if he intends to possess

☼3. Finder vs Owner of Premise – Generally, property owner will prevail.
A) If the finder is a trespasser, the owner will prevail.Rationale:Discourages unauthorized trespass 

a) Possible Defense – Landowner who was not in possession of the place of the find at the likely time of an object’s loss will lose the prior right to it. ? of whether the landowner was in constructive possession. A finder would then prevail only when making a prompt and reasonable attempt to find the true owner.
B) Finder is employee. In some cases, employee cannot retain. Has contractual duty to employer.



a) Possible Defense – Same as above

C) Finder is on premises for limited purpose – May be said that owner gave permission to finder for limited purpose, so owner is entitled to objects found.
a) Possible Defense – Same as above

D) Objects found under soil – Rewarded to owner. Rationale: Owners of land expect that objects found underneath the soil belong to them since they are part of the land itself.
E) Objects found in private home – Rewarded to home owner, unless owner is not in possession. 

a) Possible Defense – Same as above
F) Object found in public place – “lost-mislaid” distinction. Lost property goes to finder. Mislaid property goes to owner of premises. Rationale: It is likely TO will remember where object was placed and return to the location. Legal fiction that mislaid property entrusted to custody of owner. 
G) Gaining Title to Lost or Mislaid Property – Finders able to acquire more than possessory rights do so by conducting a good faith search for the true owner, and often meeting the requirements of a statute proscribing the length and type of search  that must be undertaken. Rationale: Encourages reporting of find. Maximizes the likelihood of returning property by giving finder an incentive.


a) Problems avoided by the existence of statutes:

1] Little way to reunite owner and property, so finder is uncertain about what to do.

2] Having been rewarded possession only, finders are not likely to maintain or improve the property

3] Possibility that the owner might return for it does not seem to justify making the finder’s possession so uncertain.


D. Acquisition By Creation

☼1. Intellectual Property – The law extends protection of intellectual property with the goal of [a] providing an incentive to invest time and resources in creative effort that produces new goods, and [b] encouraging competition to reduce price of goods.
A) Right to Publicity – An actor, politician, or other famous person has a property right to the exclusive use of his or her name and “likeness” for financial gain. 
1) This has been extended to the amorphous concept of a celebrity’s “identity” or “persona.” In White v. Samsung Electronics America, Inc, 9th circuit court concluded that White’s right to publicity had been invaded because it would remind viewers of White. Imitation of a celebrity for commercial purposes infringes on her rights. 




2) Overprotection can stifle the creative forces it is supposed to nurture.




3) Compare – Parody – Uses artifacts of culture to produce something new. 
☼2. Rights to Body Parts – The law generally recognizes the authority of people to control the destiny of their body parts. Illustrations of this include replenishable body parts like blood and hair. However the law may limit one’s authority over nonreplenishable body parts like organs. In common law, a person generally had no property right in the body or remains of himself or another and, as such, a person had no right to gift or bequeath his body. 

A) Moore v. Regents of the University of California


1) Held that Moore retained no ownership interest in cells after removal. 
 




B) Rights in Human Eggs, Sperm, and Embryos

1) Absent a K, embryos should be allocated taking into account the relative interests of the spouses “in using or not using the embryos.” The Davis court then adopted the rule that the interest of the spouse wishing to avoid procreation should trump the interest of the other spouse so long as the other spouse has a reasonable chance of parenting a child without the use of the embryo or does not wish to have a child. If the other spouse would need the embryo to have a child, then that spouse’s wishes controls. 

2) Important to respect a person’s right to be, or not to be, a parent. Woman has more of an ability to be pregnant than he has not to be a parent. 
E. Acquisition By Gift – A gift is a voluntary, immediate transfer of property without consideration from one person to another person. The gifted interest may be a present or a future interest (remainder interest). If the transfer is intended to be effective in the future and to create no rights in another at the present time, it is a mere promise to make a gift and is unenforceable in absence of consideration. A gift made in a person’s will does not take effect when the will is signed.
☼1. Inter vivos Gifts - Ordinary gift made from one living person to another. It is irrevocable. 



A) Requirements/Elements:
1) Intent – Donor must pass title presently, not mere transfer of possession. Primarily inferred by the words of the donor. 
a) Intent can be inferred from the donor’s act of giving possession of the item to the donee, the nature and value of the gift, and the relationship between parties.






b) If the donor intends the gift to take effect in the future it is nullified.

c) If a condition precedent must be fulfilled before gift becomes effective, it is nullified. Ie. “When you bring me the photo, I’ll give you that rare stamp.” However one can try to enforce as a valid contract.
d) Gift can be made as a condition subsequent. “I give you this rare stamp, but if you don’t visit me next week the gift will be void.”
2) Delivery – Donor must delivery gift. 





a) Methods of Delivery:
1] Manual Delivery – Donor physically transfers possession of the item to the donee. Possible Limitation:Impractical.Gift might to be bulky.Distance.
2] Constructive Delivery –Donor physically transfers to the donee the means to obtain access to and control of the property. Ie. Key. Permitted when manual delivery is impracticable or impossible.
3] Symbolic Delivery – Object that represents or symbolizes a gift is physically handed over to the donee. Modern trend is to recognize informal writing as a form of symbolic delivery. Permitted when manual delivery is impracticable or impossible.
4] Delivery to Third Person – Delivery of gift through a third party intermediary. 3rd person’s status determines completion of gift.
A] 3rd person as independent or donee’s agent – Gift is complete once 3rd person has received gift. Therefore, irrevocable.
B] 3rd person as donor’s agent – Gift is complete only when 3rd person hands to Donee. Gift can be revokes before this occurs.
3) Acceptance – Donee must accept the gift. Acceptance is usually presumed if it is 
beneficial to the donee. Will fail only if donee expressly refuses gift.
☼2. Causa Mortis Gifts – A gift made in contemplation of immediately approaching death. Gift is revoked of the donor survives the anticipated/imminent peril. Can also be revoked anytime before death.
A) Anticipation of Imminent Death – Donor confronts the substantial certainty of death in the near future from a particular illness or affliction. 
B) Real estate may not be subject to this

☼3. Property already in possession of donee – For inter vivos gifts, no additional act of delivery is necessary. Gift is complete. For causa mortis gifts, courts are split. 

►II. Other Personal Property Rules
A. Defense of Jus Terii – A defense of jus terii is the defense that neither the plaintiff nor the defendant, but a third party, is the true owner, and only the true owner can bring suit. In actions to recover possession this defense is not allowed. The fact that a possessor recovers damages from a defendant does not bar a second recovery by the true owner. Plaintiff in ejectment must “recover on the strength of his own title not the weakness of the defendant’s.” 
Rationale: 3rd party is not before the court, not subject to its jurisdiction, to cross-examination, or to being bound by its judgment. This person’s constitutional due process rights would be violated when adjudicated in litigation to which that person is not a party. If the rule were otherwise, it would encourage the wrongful taking of goods from the possession of another.
B. Good Faith or Bona Fide Purchasers – Transfer of title in a purchase and sale transaction. A BFP is a subsequent purchaser who pays valuable consideration for an interest in property, without any notice of an interest that a 3rd party already holds in the property.


☼1. General Rule – Seller can transfer no better title than he has. 
☼2 What steps the courts take:

A) What is the type of title held by the person intervening on the chain of title (between the TO and the BFP)?


B) With whom did the BFP deal with?


C) Type of person to whom the subsequent transfer was made (ie. Good faith or BFP)?


☼3. Exceptions to General Rule
A) Seller has voidable title – If a seller has a voidable title, he can transfer good title to a BFP. 
Rationale: Where there are 2 innocent people, the one who could have prevented the harm to the other should suffer the loss. 

1) Voidable Title - A voidable title is one where the owner intends to pass title, but can void the transaction because of fraud, misrepresentation, or duress. The title is one where the owner does not intend to pass title or has no capacity to do so. A voidable title is one liable to being revoked in the hands of the transferee, but giving him the power to render it absolute in the hand of a BFP. TO has power to avoid the transfer, but only so long as the transferee retains ownership and possession of the property. Once the transferee transfers the title to a BFP, the TO’s rights are extinguished.

a) Fraud – One who takes from the TO gains a voidable title even if the taking is fraudulent. If A sells goods to B and B pays in counterfeit money, B has nonetheless obtained voidable title, and if he immediately resells the good to C, A cannot recover from C.

2) Void Title - A void title is never better than its source. It is void from it 
beginning no matter how long the subsequent chain of title becomes. A BFP from a thief has no title.
B) Entrusting goods to a merchant – UCC §2-403(3). Any entrusting of possession of goods to a merchant who deals in goods of that kind gives him power to transfer all rights of the entruster to a buyer in ordinary course of business. Conventional rationale for this is estoppel. 
☼4. Bona Fide Purchaser – One who does not know of the seller’s wrongful possession but has a good faith belief that the seller has title, and in addition, pays valuable consideration.
A) Inquiry Notice - To be a BFP, a purchaser must have no actual notice of the seller’s wrongful title or any inquiry notice. Inquiry notice is notice the purchaser is deemed to have when the facts and circumstances should lead a reasonable person to make inquiries. 
C. Bailments – A transfer and delivery by an owner or prior possessor of personal property to another 1) whose purpose in holding possession is often for safekeeping or for some other purpose more limited than dealing with the object or chattel as would its owner, and 2) where the return of the object or chattel in the same, or substantially the same, undamaged condition is contemplated. Rightful possession of goods by one who is not the owner. Goods must be specific and distinguishable. TO is bailor; person in possession is bailee.
☼1. Elements of a Bailment

A) Delivery – Can be actual, constructive, or symbolic

B) Transfer of Possession
C)  Acceptance
☼2. Creation – To create a bailment, the alleged bailee must assume actual physical control with the intent to possess.


A) Actual Physical Control


1) Parking Lot Cases

a) Park and Lock – If A parks his own car in a lot, retains the keys and does not deliver the car to the attendant, it was held that there was no bailment. Ellish v Airport Parking
b) Attended Lots – If A leaves keys with attendant, who gives A a ticket identifying the car for redelivery, a bailment is created. If A does not leave the keys, but B has attendants present parking other cars and able to exercise surveillance, an expectation is created that B has accepted a duty of reasonable car. So a bailment may be created even though attendant has no physical control of the car.

1] As for objects in the glove compartment or trunk, the lot might argue that there is no bailment since valuables might be found in a safe deposit box, but not in the glove compartment of a car.

2) A person who has custody but not possession is not a bailee. Custody = When the owner of the good places them in the actual physical control of another with no intent to relinquish the right.
B) Intent to exercise physical control, and in consensual arrangements the bailor must intend to give up the right to possess. 

1) Mistake as to content – If a person is mistaken as to the contents of a parcel, he may not be deemed in possession of the contents even though he is in possession of the parcel. 

2) If the value of the article is undisclosed to the bailee, the bailee cannot be released from liability. The bailee has the obligation to ascertain the value of the goods rather than impose a duty of disclosure on the bailor. The rule is subject to the criticism at least in those cases where the bailor has info concerning the value of the bailed goods but does not voluntarily disclose that information to the bailee. The rule also causes bailees to limit their liability by contract to a fixed value unless the bailor discloses a higher value to the bailee. 
3) Involuntary Bailment – A bailment that arises even though bailor and bailee have not consented to the bailee’s possession. Examples: Situation involving a finder.



☼3. Duties of Bailee



A) Duty to Exercise Care – Loss or Damage of Bailed Property
1) Bailment for the sole benefit of the bailee – The bailee is required to use extraordinary care. Liable for slight neglect that result in goods being lost, damaged, or destroyed.

2) Bailment for mutual benefit of bailor or bailee – The bailee must exercise ordinary care and is liable for ordinary negligence.

3) Bailment for sole benefit of bailor – It is a gratuitous bailment. Bailee must use only slight care and is liable only for gross negligence.
a) Involuntary Bailment – Where the bailment is not consensual, but the bailee has the goods thrust upon her, the bailee does not have to take affirmative steps to protect the property. Ie. Finder can ignore find. However if the finder takes possession, she is usually held to standard of sole benefit to bailor. Involuntary bailee held liable for negligence only




4) Modern Trend – Standard of ordinary care under the circumstances.




B) Duty to Redeliver 
1) Misdelivery - If bailee misdelivers he is liable on the theory that this constitutes conversion. Held strictly liable.
2) Damage from Fire – A bailee is not an insurer of the property in an ordinary bailment. The general rule is that a covenant to insure is not implied in a K. It is only imposed if it in the agreement in clear and explicit language.
☼3. Contractual Modifications – Bailees often attempt to limit their liability by provisions in the contract. Most courts permit the provisions provided the limitations do not relieve bailee from gross or willful negligence.
A) Bailor Must Consent – A contractual limitation on liability requires the consent of the bailor. 

B) Awareness – Limiting liability by writing on the back of a claim check will not limit the bailee’s liability unless the bailor was aware of the provision (he read it) or should have been aware (signed or initialed). Even if there is awareness some courts may refuse to uphold on public policy grounds because of the disparity of bargaining power between parties. 
D. Adverse Possession of Personal Property – If within the statutorily specified number of years, the owner of land does not take legal action to eject the possessor who claims adversely to the owner, the owner is thereafter barred from bringing an action in ejectment. Once the owner is barred from suing in ejectment, the adverse possessor has title to the land. 


☼1. Purpose



A) Bars stale claims – With time, memories and therefore evidence fades. 
B) Reward those who use land productively – By rewarding a productive possessor and punishing the unproductive owner, the doctrine of adverse possession encourages productivity.

C) Honors expectations – Persons in possession of land acquire attachments to the land and expectations that they can continue to use the property as they have long done


☼2. Elements:
A) Actual Entry giving– Primary purpose is to trigger the cause of action, which starts the statute of limitations running.
B) Exclusive Possession that is – The possessor is not sharing possessor with the owner nor with the general public. 

C) Open and notorious – AP must occupy property in an open, notorious, and visible manner. Her acts must be such as will constitute reasonable notice to the owner that she is claiming dominion. Such acts are typical acts of an owner of property. They are acts from which the community would infer the actor to claim ownership. 

1) Requirement is met if possessor can show that owner had actual notice. 
2) Nature of the land taken into account – More noticeable possession required in the city.

D) Hostile and under a claim of right (Hostility=possession without owner’s consent) and – Permission negates claim of right. The possessor claims to be the owner whether or not there is any justification for her claim. 
1) Objective Test – State of mind not very important. Actions of the possessor are important. Possessor’s actions and statements must look like they are claims of ownership. If they appear that way to the community, the claim is hostile and under a claim of right. 

2) Minority - Subjective Test – Claim of right means the adverse possessor must have a bona fide or good faith belief that he has title. If possessor knows he has no title, and someone else has title, his possession is not adverse.
3) Color of Title – Claim founded on a written instrument (deed or will) or a judgment or decree which, unknown to the claimant, is defective and invalid. Grantee without knowledge of defect takes possession under color of title. No further proof of adversity is required.
4) Boundary Disputes – Claim of right issues arise when one party has been in open and notorious possession of a strip of land along his boundary, mistakenly believing it to be his. In fact, it belongs to his neighbor.
a) Majority – Objective test - The possessor is necessarily holding under a claim of right if his actions appear to the community to be a claim of ownership and he is not holding with owner’s permission. 

b) Maine Doctrine – If possessor is mistaken as to the boundary and would not have occupied or claimed the land if he had known the mistake, the possessor has no intention to claim title and adversity is missing. Problem: Penalizes honesty in some cases.
c) NJ Doctrine – When encroachment is of a small area and the fact of an intrusion is not clearly and self-evidently apparent to the naked eye, but required an on-site survey, the encroachment is not open and notorious. 

E) Continuous, uninterrupted possession for the statutory period – Requires only the degree of occupancy and use that the average owner would make of the particular type of property. An adverse use is continuous when it is made without a break in the essential attitude of mind required. 
1) Use must be consistent with the type of property involved - Use of summer home only during the summer home for the statutory period is continuous use. 

2) Abandonment – of property for any period of time without intent to return, destroys continuity.

3) Tacking by successive adverse possessors – An adverse possessor can tack onto her own period of adverse possession any period of adverse possession by predecessors in interest. 

a) Requires Privity of Estate – Means possessor voluntarily transferred to a subsequent possessor either an estate in land or physical possession. 
b) Abandonment – Tacking not permitted where one adverse possessor abandons the property, even if another enters immediately.

c) Tacking on owner’s side – Once adverse possession begins to run against O, it runs against O and all of O’s successor. 

4) Interruption by true owner
a) Entry by owner - If TO reenters the land openly and notoriously for the purpose of regaining possession, an interruption has occurs, stopping the statute of limitations from running. Retaking need not be exclusive. 
b) Bringing of a lawsuit by owner suspends the running of the statute of limitations.

F) Payment of Property Tax – Some states require adverse possessor to pay taxes on land in order to prevail.
☼3. Nature of Title Acquired by Adverse Possession – An AP cannot acquire a larger estate or interest in the land than that which was claimed throughout the entire period of his adverse possession. Ie. If the possessor has claimed only a life estate she can mature title only to a life estate.
☼4. Disability of Owner – If the Owner is under a disability at the time of adverse entry, the statute is tolled until the disability ends. 
A) Only disabilities specified by the statute can be considered

B) Usually, only disabilities of the owner at the time adverse possession begins count; a different disability arising after entry does not count. 


☼5. Extent of Land Acquired by Adverse Possession
A) Without color of title – An adverse possessor who enters with no color of title takes possession only of land actually occupied or controlled in a manner consistent with ownership of such premises.
B) With color of title – constructive adverse possession- A good faith claimant who actually possesses some significant portion of the land under color of title is in possession of the entire property described in the instrument. So the possessor is in constructive adverse possession of the part of the tract he does not actually possess.


☼6. Interests Not affected by Adverse Possession
A) Future interests – Adverse possession does not run against the owner of a future interest if entry is made when a life tenant has possession. Statute of limitation starts running once future possessor is entitled to possession. Note that if entry had been made before the owner created the remainder, the statute would begin to run against the owner and his successor in interest.
B) Governmental land – With few exceptions, public policy exempts governmental land from adverse possession. It is not expected that government officials will watch extensive government land as private owners are expected to do.
C) Liens, easements, equitable servitudes – When land is subject to liens, easements, or equitable servitudes when adverse possessor enters, any title acquired by the adverse possessor remains subject to such interests. Owner of any such interest is not affected by adverse possession unless he has a cause of action against the possessor. 
☼7. Innocent Improver Doctrine - Under the doctrine of annexation, improvements to real estate made by a wrongdoer belong to the owner of the real estate. However, where the improvements were made by one who mistakenly believed that he or she owned the land on which improvements were made, principles of unjust enrichment could compel a court of equity to refuse to quiet title in the improvement in the landowner, absent payment of fair consideration to the “good faith” innocent improver. 

1) Good Faith – If the improvement was made in good faith, A will be allowed compensation for the value of the improvement or the owner of the land could be compelled to convey the land to the innocent improver upon payment of an its fair market value. Problem: Owner could be forced to convey title against its will. This amounts to a condemnation of property by a private party.
2) Bad Faith –Owner is allowed to retain the improvements.

☼8. Adverse Possession of Chattels – Title to personal property may be acquired through Adverse Possession. Once a remedy is barred, title is acquired by adverse possessor. However difficulty arises in determining when adverse possession of chattel begins. 


A) Differences with adverse possession of land
1) The period of limitations is shorter

2) Adverse possession of land is open and notorious

B) Majority view - Due Diligence Rule – Cause of action accrues when the owner knows, or reasonably should have known though exercise of due diligence where the goods are. Does not run as long as the owner continues to use due diligence in looking for them.
C) New York Rule – Statute of limitations does not begin to run on owner of stolen goods until the owner knows who has the good and makes a demand for return of goods that is rejected. 3 year statute of limitations then begins to run. 

D) Stolen goods - A BFP’s claim to stolen goods is subordinate to the owner’s claim unless the statute of limitations has run.

►III. POSSESORY ESTATES

A. Introduction


☼1. Freehold and nonfreehold estates – Difference is in possession of seisin.
A) Freehold Estate – Includes the fee simple, fee tail, and life estate. Was the highest form of holding under feudal tenure. Holder possesses seisin. 
B) Nonfreehold Estate – Includes terms of years tenancy, periodic tenancy, and tenancy at will.
B. The Fee Simple 

☼1. Fee Simple Absolute - An estate that has the potential of enduring forever. There are no limitations on its inheritability, it cannot be divested, nor will it end on the happening of any event. Maximum rights.
A) Words of Purchase and words of limitation – WoP identifies the person in whom the estate is created. WoL are words describing the type of estate.

B) Creation – At common law, it was necessary to use words of inheritance (“and his heirs) to create a fee simple by deed. Life estate was presumed if proper WoL were not used.
1) Heirs have no present interest – “to A and his heirs” give A’s heirs no interest in property. A can do whatever he wants with the land. 

2) Modern law – A deed or will is presumed to pass the largest estate the grantor or testator owned.

C) Transferability – Right to transfer land. When owner dies intestate, land is inherited by O’s heirs.
☼2. Fee Simple Determinable – A fee simple estate that will automatically end when some specified event occurs. 

A) Automatic termination – A fee simple determinable may endure forever, but if the contingency occurs the estate automatically ends. The estate terminates immediately on the occurrence of the event and automatically reverts to the grantor.

B) Creation – Words of duration “to A so long as,” “to A until…,” to A while…” or language providing that on the happening of the stated event the land is to revert to the grantor.

1) Motive or Purpose – Words stating the motive or purpose of the grantor do not create a determinable fee.
C) Transferability – May be transferred or inherited in the same manner as any other fee simple, as long as the stated event has not happened. However the fee simple remains subject to the limitation no matter who holds it.

D) Correlative future interest – Grantor has a future estate called a possibility of reverter.
☼3. Fee Simple Subject to Condition Subsequent – A fee simple estate that does not automatically terminate but may be cut short at the grantor’s election when a stated condition happens.
A) Does not automatically end - A fee simple determinable may endure forever, but if the contingency occurs, the owner merely has the power to reenter and to terminate the estate. The estate continues in the grantee until the grantor exercises her power of reentry and terminates the estate. 
B) Creation – Words of condition. “to A but if X ever happens,” “to A, upon condition that if X event happens…,” “to A, provided, however, that if X event happens,” grantor retains a right of entry.
C) Transferability - May be transferred or inherited in the same manner as any other fee simple until the transferor is entitled to and does exercise the right of entry.
D) Correlative future interest – Grantor retains a right of entry.

E) Distinguish from fee simple determinable – Since the two are similar, courts are often called upon to construe ambiguous language. The courts prefer the fee on condition subsequent because forfeiture is option not automatic.




C. The Fee Tail – Estate endures as long as descendants of the original grantee are alive, and is inheritable only by the grantee’s descendants


☼1. Creation – “to A and the heirs of his body.”


☼2. Characteristics:
A) During tenant’s life – The tenant in fee tail can do nothing to defeat the rights of the tenant’s lineal descendants. In practical effect, he has only a life estate. 

B) On tenant’s death – The fee tail can be inherited only by the issue of the original grantee, and not by his collateral kin. If the blood descendants of the original owner run out, the property is returned to the original grantor or his heirs, or to any holder of the remainder named in the grant creating the fee tail.


☼3. Types of Fee Tail:

A) Fee Tail male – Limited succession to male descendants of the grantee. “to A and the male heirs of his body.” 

B) Fee Tail Special – Inheritable only by the issue of a specific spouse. “to A and the heirs of his body by his wife, B.”


☼4. Future Interests Following Fee Tail: Reversion,  Remainder


D. The Life Estate – A life estate endures for a period of one or more human lives.


☼1. Types of Life Estates
A) For the life of grantee – The usual life estate is measured by grantee’s life.  “to A for life”
B) Pur autre vie – This is a life estate measured by the life of someone other than the owner of the life estate.

1) Creation – “O to B for the life of A.” or a life tenant A conveys her life estate to B. 

C) In a class – A life estate can be created in several persons (ie. “to the children of A for their lives, remainder to B.” The general rule is that the remainder does not become possessory until all life tenants die.
D) Defeasible life estates – “to A for life so long as A remains unmarried.” Or “to A for life, but if A does not use the land for agricultural purposes, O retains the right to reenter.” (Life estate subject to condition subsequent.), “to A for life, but if B marries during A’s life, to B” (A has life estate subject to an executory limitation.)
E) Construction – Interpretation of ambiguous language as to what estate is created depends on the facts of each case and the grantor’s probable intent.



☼2. Alienability – A life tenant can transfer whatever estate she has
☼3. Waste – Waste is conduct by the life tenant that permanently impairs the value of the land or the interest of the person holding title or having some subsequent estate in the land. A life tenant is entitled to use and enjoyment of the land but cannot waste it.

A) Types of Waste
1) Affirmative (voluntary) waste – Occurs when the life tenant destroys property or exploits the natural resources. Ie. Leases farm land for use as toxic dump.
2) Permissive (involuntary) waste – Occurs when the land is allowed to fall into disrepair. Ie. Fails to repair roof after a hail storm, leading to future water damage.
3) Ameliorating waste – When the principal use of the land is substantially changed so as to increase the value of the land. Actionable if (i) the grantor intended to pass the land with the specific buildings on it to the holder of the remainder and (ii) building can reasonably be used for the purposes built. Ie. Changes unproductive farm into a lucrative shopping center.
B) Remedies for waste – Owners of the remainder may enjoin threatened waste by the life tenant or recover damages. If the ultimate future owner of the land is not now ascertained, damages may be impounded by the court pending determination of the ultimate takers.

►IV. FUTURE INTERESTS

A. Future Interest – A future interest is a present, nonpossessory interest capable of becoming possessory in the future.

☼1. Future Interests in Grantor – 3 future interests may be retained by the grantor: the reversion, the possibility of reverter, or the right of entry.
☼2. Future Interests in Grantee – 2 future interests may be created in a grantee: a remainder or an executory interest.

B. Categories of Future Interests:
☼1. Reversion – A future interest left in the grantor after she conveys a less estate than she has. May be expressly retained or may arise by operation of law.
A) Reversions are vested interests – All reversions are vested interests even though not all reversions will necessarily become possessory. 

B) Alienability – A reversion has always been regarded as fully transferable both intervivos and by way of testate or intestate succession.
☼2. Possibility of Reverter – A future interest remaining in the grantor when a fee simple determinable is created.
A) Alienability – At common law, a possibility of reverter could not be transferred inter vivos because it was not viewed as an existing interest, but rather a mere possibility. However it can descend to the owner’s heir upon the death of the owner.


1) Modern Law – Freely alienable, both during life and by will. 
☼3. Right of Entry – A right of entry arises in a grantor when he creates an estate subject to condition subsequent and retains the power to cut short the estate. 
A) Alienability – At common law it was inalienable inter vivos because it was treated as a chose in action, and choses were inalienable.



1) Modern Law – In some states, it is not alienable.
☼4. Remainder – Future interest created in a grantee that is capable of becoming a present possessory estate upon the expiration of a prior estate. Never divests or cuts short preceding estate; instead it always waits patiently for the preceding estate to expire.
A) Essential Characteristics – A remainder must be expressly granted in the same instrument that created the preceding estate. The preceding estate must be a fee tail, life estate, or term of years. The remainder cannot divest a preceding estate prior to its normal termination.

B) Estates in Remainder – Fee simple, life estate, term of years, or fee tail.

C) Classifications of Remainders
1) Vested Remainders – A remainder created in an ascertained person and not subject to a condition precedent. 
a) Condition precedent – Is an express condition attached to a remainder such as “to B if B reaches the age of 30” or “to B if B survives A.”

b) Subcategories of Vested Remainders: 

1] Indefeasibly vested remainder – The holder of the remainder is certain to acquire a possessory estate at some time in the future, and is also certain to be entitled to retain permanently thereafter the possessory estate so acquired.

2] Vested remainder subject to open – It is vested in a class of persons, at least one of whom is qualified to take possession, but the shares of the class members are not yet fixed because more persons can subsequently become members of the class.
3] Vested subject to complete defeasance – It is either vested subject to being divested by the operation of a condition subsequent or vested subject to divestment by an inherent limitation of the estate in remainder.
A] Inherent Limitation – “to A for life, then B for life, then to C and his heirs” If B fails to survive A, his interest is subject to total divestment.

c) Alienability – Vested remainders are alienable inter vivos and devisable by will.

2) Contingent Remainders – A remainder created in an unascertained person or subject to a condition precedent.
a) Remainders in unascertained persons – means the person is not yet born or cannot be determined until the happening of an event.
b) Conditions subsequent distinguished – Whether a remainder is vested or contingent depends upon the language employed. If the conditional element is incorporated into the description of, or into the gift to the person taking the remainder, then the remainder is contingent; but if after words giving a vested interest, a clause is added divesting it, the remainder is vested. 

c) Alienability – At common law, continent interests were not alienable inter vivos.

☼5. Executory Interest – Generally speaking, an executory interest is a future interest in a grantee that, in order to become possessory must divest or cut short the prior estate, or spring out of the grantor at a future date. Unlike a remainder, this always divests, while a remainder never does.

A) Historical Background – At early law, executory interests grew out of uses recognized by equity courts to bypass the inflexibility of law courts
1) No springing interests – At law, a grantor could not create a freehold estate to spring out in the future. Equity found a way around this restriction.

2) No shifting interest – At law, a grantor could not create a future interest that would cut short a freehold estate. Equity permitted shifting uses.

B) Statute of Uses – Converted all equitable uses into legal estates
C) Springing and Shifting Interests Made Possible – With the passage of the Statute of Uses, springing and shifting interests became possible at law, and they became known as executory interests.

1) Springing interest – This future interest in a grantee springs out of the grantor subsequent to its creation, thus divesting the grantor.
2) Shifting interest – This future interest in a grantee divests a preceding estate in another grantee prior to its natural termination.

3) Exception – A future interest following a fee simple determinable is neither springing nor shifting because the fee simple determinable ends by its own special limitation. 

D) Effect of Statute of Uses on Conveyancing – Statute permitted legal title to be conveyed by deed; thus began modern conveyancing by deeds.


C. Rules Restricting Contingent Remainders 
☼1. Destructibility of Contingent Remainders – A legal contingent remainder in land is destroyed if it does not vest at or before the termination of the preceding freehold estate. Example: “to A for life, remainder to A’s children who reach 21,” the remainder is destroyed if no child of A has reached 21 at A’s death. The preceding estate can be a fee tail or life estate.
A) Elements

1) Preceding freehold – The preceding freehold estate in possession can be a fee tail or a life estate, both of which are estates having seisin. The rule does not apply if the preceding estate is a leasehold because the tremor does not have seisin.

2) Termination of life estate – The life estate can terminate either on the death of the life tenant or before the life tenant’s death. 

a) Natural termination of life estate – A contingent remainder does not vest on the natural termination of the life estate is destroyed.

b) Artificial termination of life estate – A contingent remainder does not vest on the artificial termination of the life estate is destroyed.

1] Merger – If the life estate and a vested remainder or reversion in fee simple come into the hands of the same person, any intermediate contingent remainders are destroyed. A life estate can end prior to death of the life tenant by merger of the life estate into the next vested estate. If the remainder does not vest on termination of the life estate, it is destroyed. 
A] Exception – Fee Tail – Life estates merge into a fee simple, but fee tails do not.

B] Exception – Simultaneous creation – If a life estate and the next vested estate are created simultaneously they do not merge at that time to destroy intervening contingent remainders. Merger may occur only when one person later acquires immediate successive estates.
B) Interests not affected by the rule – The rule applies only to contingent remainders. vested remainders, executory interests, and interests in trust cannot be destroyed under this doctrine.
C) Avoidance of the rule – Can easily be avoided by creating a term of years or by creating trustees to preserve contingent remainders
D) Abolition – Has been abolished in most states
☼2. Rule in Shelley’s Case – If (i) one instrument (ii) creates a freehold in land in A, and (iii) purports to create a remainder in A’s heirs (or in the heirs of A’s body), and (iv) the estates are both legal or both equitable, then the remainder becomes a remainder in fee simple (or fee tail) in A. ie. “to A for life, then to A’s heirs.” 
A) Operation of Rule – All American cases applying the Rule involve life estates. The future interest involved can be a remainder or an executory interest. Merger will occur if the remainder is not subject to some condition precedent or if there is no intervening vested estate. Thus, “to A for life, then to A’s heirs” gives A a remainder which merges with A’s life estate, giving A a fee simple.
1) Doctrine of merger – is an entirely separate doctrine from the Rule in Shelley’s Case. The doctrine of merger is that a life estate in A and a remainder in A will merge unless (i) there is an intervening estate or (ii) the remainder in A is subject to a condition precedent to which his life estate is not subject.
2) “If one instrument creates a freehold in land in A” 
a) Life estate determinable – Life estate can be determinable or subject to condition subsequent. ”to my wife W during widowhood and upon W’s death or remarriage, remainder to W’s heir.” Shelley’s Case applies here.

b) Life estate in remainder – “to A for life, then B for life, remainder to B’s heirs.” B has a remainder in fee simple.
1] Subject to condition precedent – If the life estate in A is subject to a condition precedent that is not also applicable to the remainder to A’s heir, the Rule in Shelley’s Case does not apply. The rule may apply once the condition is met. If the remainder is subject to the same condition precedent then Shelley’s Case applies.
3) “purports to create a remainder” – Rule applies to a remainder to the heirs of A, the life tenant, even though there is an intervening estate between the life estate and remainder.  “to A for life, then to B for life, then to A’s heirs.” After the rule application A has a remainder in fee simple. 
a) Contingent remainder – “to A for life, then to A’s heirs if A survives B.” A’s life estate and contingent remainder do not merge. 

b) Executory interest – rule applies to remainders not executory interests.

4) “in A’s heirs (or in the heirs of A’s body)” – Remainder must be given to A’s heirs or heir of the body in an indefinite line of succession rather than a specific class of takers. Therefore, rule does not apply to reminders to “A’s children” or “A’s issue.”
5) “the estates are both legal or both equitable” – If one is legal and the other is equitable, rule does not apply. 
B) Rule of Law – The Rule in Shelley’s Case is a rule of law (not of construction). It can be avoided only by not coming within its terms (ie. Giving A a term of years rather than a life estate.” Rule cannot be avoided by expressions of intent.
C) Modern Status – The rule has been abolished in most states. 

☼3. Doctrine of Worthier Title 
A) Inter vivos branch of doctrine - When an inter vivos conveyance purports to create a future interest in the grantor’s heirs, the future interest is void and the grantor has a reversion. Ie. O to A for life, the to O’s heirs. Remainder to O’s heirs void. O has reversion.

B) Testamentary branch of doctrine – If a person devises land to his heirs, the devise is void and the heirs take by descent. Ie “to A for life, then to Testator’s heirs”

C) Modern Rule – Today, the testamentary branch is nonexistent. The modern doctrine applies to personal property as well as to land. It is a rule of construction that raises a rebuttable presumption that no remainder has been created. May be rebutted by grantor’s intent. 

D) Operation of Doctrine  
1) Limitation to heirs - The rule is limited to “heirs” or “next of kin.” Does not apply to future interests limited to “O’s children” or “O’s issue.”

2) Type of future interest immaterial – Doctrine applies to a remainder or an executory interest limited to O’s heirs. Future interest may be legal or equitable, or subject to a condition precedent other than the ascertainment of heirs.

3) Preceding estate – Character of preceding estate immaterial. May be a fee simple defeasible, fee tail, life estate, or term of years.

4) Application - It ordinarily comes into play when the grantor has a life estate in trust, with a remainder to the grantor’s heirs, and the grantor wants to terminate the trust.
E) Status - The doctrine is still valid in most jurisdictions.

☼4. Comparisons

A) Destructibility Rule – A rule of law that applies only to legal contingent remainders in land.

B) Rule in Shelley’s Case – A rule of law that applies to legal and equitable remainders in land.

C) Doctrine of Worthier Title – Rule of construction that applies to legal and equitable remainders and executory interests in real or personal property.


D. The Rule Against Perpetuities – Developed to curb all contingent future interests, including executory interests (which are indestructible). Does not apply to vested interests. Rule: No interest is good unless it must vest, if at all, no later than 21 years after some life in being at the creation of the interest. 
☼1. What-Might-Happen is Test – If there is any possibility that a contingent interest will vest too remotely, the interest is void. Courts do not wait and see what actually happens, but look at the interest at the time of creation.


 A) Rule is a rule of proof – Person claiming the gift is valid must prove without a shadow of a doubt that there is no possibility of it vesting too remotely. 



1) Possibility of vesting in time not sufficient


☼2. Lives in Being – Any person who can affect the vesting of the interest who is alive at the creation of the interest can be a validating life, provided the claimant can prove the interest will vest or fail within 21 years of the person’s death. Sometimes the validating life is not mentioned in the instrument. This could include the parents or grandparents of the remaindermen.
A) Child in womb – when the interest is created is treated as a life in being if the child is later born alive. Any actual periods of gestation are included within the permissible perpetuities period. 
☼3. Meaning of Vest – The rule does not apply to vested interests. But note that class gifts do not vest in any member of the class until the interests of all members have vested. Thus, if the gift to one member of the class might vest too remotely, the whole class gift is void.
A) Executory Interest – An executory interest following a fee simple determinable or divesting a fee simple vests only when the condition happens and it becomes a possessory estate.
☼4. Remote Possibilities – An interest is void, under the Rule, if there is any possibility the interest might vest beyond the permitted period. Ie. The fertile octogenarian, the unborn widow.

A) Unborn Widow – The law assumes that a person’s surviving spouse might turn out to be a person not now alive. Ie. A man’s present wife may die or be divorced, and the man may marry a woman not now alive. 
☼5. Application to Defeasible Fees – Although a fee simple determinable followed by an executory interest is subject to the Rule, an exception applies to a gift over from one charity to another charity. Note that the Rule is not applicable to a fee simple determinable created by will.
A) Fee Simple Determinable – A possibility of reverter is exempt from the RAP. An executory interest is subject to it. Any executory interest following a fee simple determinable that violates the RAP is struck out, leaving the fee simple determinable standing. 
B) Fee Simple subject to an executory limitation – Executory interest is struck out.
☼6. Wait and See Doctrine – More than half the states have reformed the RAP. Under the wait-and-see doctrine, the interests are judged by actual events, not by possible events. Some states wait out the relevant lives plus 21 years while states following the Uniform Rule wait 90 years before determining the validity of a contingent interest.
☼7. Cy Pres Doctrine – This rule reforms an invalid interest, within the Rule’s limitation, to approximately most closely the intention of the creator of the interest.
☼8. Abolition of Rule – In several states, application of the Rule to interest in trusts have been abolished. This results in perpetual trusts that, in effect allow avoidance of estate and generation skipping transfer taxes.
►V. CONCURRENT ESTATES AND MARITAL RIGHTS
A. Tenancy in Common – A form of concurrent ownership wherein each co-tenant is the owner of a separate and distinct share of the property, which has not been divided among the co-tenant. Each owner has a separate undivided interest in the whole. TIC can arise by express conveyance or devise to persons as tenants in common or when persons inherit property from a decedent. 
☼1. Right to Possession – Each tenant in common has the right to possess and enjoy the entire property, subject to the same right in each co-tenant. 

☼2. No right of survivorship – When a TIC dies, her interest passes to her devisees or heirs. It does not go to the surviving TIC.

☼3. Equal shares not necessary – Equal shares are not required however there is a rebuttable presumption that it is equal.

☼4. Creation – Any conveyance to 2 or more unmarried persons “to A and B” is presumed to create a TIC. May also arise involuntarily through intestate succession. Also, a severance ending a JT or divorce ending a tenancy by the entirety.

☼5. Alienability – A TIC can sell, give, devise, or otherwise dispose of her undivided share in the same manner as if she were the sole owner of the property.

☼6. Presumption of TIC – Under modern law whenever a conveyance is made to 2 or more persons who are not husband and wife they are presumed to take as TIC and not as joint tenants.

B. Joint Tenancy – A form of concurrent ownership wherein each co-tenant owns an undivided share of property and the surviving co-tenant has the right to the whole estate. The right of survivorship is the distinct feature of the joint tenancy. There is no limit on the # of persons who can hold together as joint tenants, until one is left. Can be created by deed or by will or by joint adverse possession. Does not arise from intestate succession. 


☼1. The 4 Unities Requirement – In common law JTs are regarded as composing one entity. If these four unities are not present in common law, a JT could not be created.


A) Unity of Time – Interest of each joint tenant must vest at the same time. 
B) Unity of Title – All joint tenants must acquire title by the same deed or will, or by joint adverse possession. 

1) Conveyance from H to H and W – Not valid since it violates the unities of time and title. 
a) Use of strawperson – Can be accomplished by conveying property to a strawperson. This person then conveys to “H and W as joint tenants.”

b) Modern Law – The common law rule that a conveyance by a sole owner to himself and another as joint tenants created only a TIC has been abolished by statute in many states.

C) Unity of Interest – Every tenant has the same identical interest in the property as every other tenant , such as a fee simple, fee tail, life estate. Since in theory JTs hold but one estate as a single entity, the interest of each JT must be equal in an estate of one duration. Ie. Not possible for O to create a JT by conveying “1/2 to A and his heirs and ½ to B for life, A and B to hold as JTs.”

1) Equal Shares – To create a JT, the shares of each JT must be equal. 

D) Unity of Possession – Requires that each JT have the right to possession of the whole. After a JT is created, the JT can agree that one JT has the exclusive right to possession. Such agreement does not break the unity of possession; JT merely waivering his right to possession. 

☼2. Creation of JT – Common law presumption that any conveyance or devise to 2 or more persons created a JT, unless a contrary intent was clearly set forth. Today the presumption is that a TIC is created.
A) Overcoming Presumption of TIC – A JT is created only by express words in an instrument indicating an intent to create a JT. Ie. “to A and B as joint tenants with the right of survivorship.”

☼3. Severance of JT – Any JT can at any time destroy the right of survivorship by severing the JT. Upon severance the JT becomes a TIC, and Right to Survivorship is destroyed. At common law, severance occurred when one of the unities was severed. Modern law follows the same rule, but some courts look into the intent of the parties in determining whether there is a severance.
A) Conveyance by joint tenant – Each JT has the right to convey her interest. A conveyance of the tenant’s entire interest or share severs the JT with respect to that share. Either conveyance to a 3rd person or to another JT severs the share conveyed from the JT. 

B) Mortgage by JT – Situation where one JT gives a mortgage on the JT property.

1) Title Theory – At common law, a mortgage had the effect of conveying the legal title to the mortgagee (money lender); the mortgagor kept an equity of redemption entitling the mortgagor to get legal title back on payment of the mortgage. Since a mortgage by a JT conveys the legal title of the JT, the unity of interest is severed. 

2) Lien Theory States – Most states hold that the mortgagee does not have legal title, but rather a security interest called a lien. Legal title remains in the mortgagor. States differ on whether the surviving JT takes ½ subject to the mortgage if the debt is not paid off before the debtor JT dies.

C) Lease by JT – One JT has the right to lease her interest in the property, even over the objection of the other JT. 

1) Common law – lease severs – The conveyance of a leasehold destroyed the unity of interest because the lessor JT had only a reversion in the property whereas the other JT had a fee simple. 
2) Modern view – lease does not sever – No severance by one JT giving a leasehold. Cases split over whether the surviving JT takes ½  subject to the lease. One view holds that surviving JT takes subject to the leasehold on a ½ interest. Another view is that the survivor holds the entire property not subject to lease. 

D) Agreement among the JTs – JTs can agree among themselves that one tenant has the right to exclusive possession. Such an agreement does not sever the JT. Can also make an agreement to hold as TIC. Intention rather than 4 unities controls.
1) Divorce – Divorce does not terminate a JT between husband and wife, but in most states a property settlement agreement can sever a JT if the parties so intend. 

E) Murder of one JT by another – Most courts hold that this effects a severance, converting the JT into a TIC. 
☼4. Avoidance of Probate – JT is useful because it avoids probate, where proceedings have to be opened in a local court in order to among other things, change the title from the decedent to the new owner. Probate is time consuming and costly. 
☼5. Joint Bank Accounts – In a joint and survivor bank account, either party on the account can withdraw the amount deposited and the survivor takes whatever sum is remaining in the account when the other joint tenant does. If a convenience account is opened, the other account holder has no rights of survivorship. 

A) Presumption is true joint and survivor account.

B) Lifetime rights – Majority of states hold that the joint account belongs during the lifetime of the parties to the parties in proportion to the net contribution of each to the sums on deposit. 
C) Will substitute – A joint bank account can also be used purely as a will substitute. In such case, depositor O, does not intend A to have any right to withdraw money in the account until O dies. If extrinsic evidence shows that this is the depositor’s intent, many courts in the past held the account invalid because no gift is made during life; the account is a testamentary act not executed with the formalities required for a will. 
C. Tenancy by the Entirety – A form of concurrent ownership that can be created only between a husband and wife, holding as one person. Tenancy by the entirety is like JT in that the 4 unities plus the Unity of Marriage are required for its creation, and the surviving spouse has the right of survivorship.
☼1. Differences from JT – Severance by one tenant impossible – Neither tenant acting alone can sever the 4 unities and destroy the right of survivorship. 

A) Fiction of one person – Essence of tenancy by the entirety is that a husband and wife are considered in law to be one person. 

B) Severance by one tenant impossible – Unlike JT, severance of the tenancy by one tenant is not possible. 

☼2. Creation 
A) Presumption – In common law a joint conveyance to a wife and husband was presumed to be a tenancy by the entirety. In modern law, where the conveyance is unclear, the state retained the common law presumption.


☼3. Rights of Tenants During Marriage 

A) Common Law 



1) Husband’s rights
a) Right to possession – H had the right to exclusive possession and all the rents and profits while the tenancy endured. H could convey this right to a 3rd party, giving the 3rd party exclusive right to possession, completely excluding W.

b) Right of survivorship – H had the right to the entire property if he survived wife. Husband could transfer this right to a 3rd person, and husband’s creditors could reach it.

2) Wife’s right of survivorship – W had right to entire property if she survived H. The right of survivorship could not be destroyed without the W’s consent, and it remained in the wife even after the husband conveyed his entire interest in the property. W’s creditors cannot reach it because it was not alienable without H’s consent.
3) No right to partition – Neither spouse had the right to a judicial partition of the property. 




B) Modern Law
1) Married Women’s Property Act – 19th century acts passed by the states removing the common law disability of married women to control and dispose of their property. They provided, generally, that a married woman was able to receive, hold, manage, and dispose of real and personal property as if she were a single woman. 

2) Act forbids either spouse to convey separately - Under this view, creditors of one spouse cannot reach the property because neither husband not the wife acting alone can transfer his or her interest. 

3) Act gives wife the same rights husband had – Wife acquires the right to possession of ½ and the right to convey her interest in the same manner as the husband could at common law. Thus, with respect to a tenancy by the entirety, the wife acquires the right to possession of ½ and the right to convey her interest in the same manner as the husband could at common law. Neither spouse can destroy the right of survivorship of the other.

a). Creditors’ Rights – Since each spouse can voluntarily convey his or her interest, a creditor of H can seize and sell his interest and a creditor of W can seize and sell her interest. Note: This is subject to the survivorship rights in the other spouse. 

1] Minority view – A minority of states allow the creditor to attach the debtor’s interest in the entirety.

A] If debtor survives – If the debtor is the surviving spouse, the creditor has a lien on the entire estate, which can be sold at auction.

B] Divorce – If the parties get divorced, the creditor of one spouse receives a lien on the resulting ½ TIC interest.






C] Debtor dies first – Lien extinguished.

2] Majority view – Do not allow creditor to attach or force a sale of the debtor’s interest in the entirety while the other spouse is still alive.

☼4. Divorce – In most states, divorce terminated the unity of marriage and therefore the tenancy by entirety. In some states it is converted into a JT, but in most it is converted into a TIC.

A) Termination by agreement – If both spouses are so inclined, they may agree to terminate the tenancy by the entirety, replacing it with a JT or TIC.
D. Rights and Duties of Co-Tenants
☼1. Possession by one co-tenant – Each co-tenant is equally entitled to the possession and enjoyment of the entire co-tenancy property. No co-tenant may exclude another co-tenant from any part of the property. 

A. Agreement by parties – Co-tenants can agree among themselves that one co-tenant has the right to exclusive possession. 


B. Accounting for reasonable rental value by co-tenant in possession.

1) Majority Rule – If B is not excluded (ousted) by A, A is entitled to use and occupy every part of the property without paying any amount to B. B cannot recover a share of the rental value of the land unless B has been ousted by A, or A agreed to pay B, or A stands in a fiduciary relationship to B. Rule promotes the productive use of property. It rewards the co-tenant who goes into possession and uses the property. 

a) Carrying charges – Since A, in possession, does not have to pay rent to B, it is deemed fair that A must bear the ordinary expenses of upkeep. If taxes and mortgage interest exceed the fair rental value of the property, A has a right of contribution from the other co-tenants. 

b) Ouster – If 1 co-tenant ousts another co-tenant, she must pay the ousted co-tenant his share of the reasonable rental value of the property. Ouster is an act by one co-tenant that deprives another co-tenant of the right to possession. 

1] Remedies – An ousted co-tenant can bring a suit to collect his share of the reasonable rental value or a suit to partition the property.

2) Minority Rule – A must account to B for B’s share of the reasonable rental value of the premises. This rule places the burden on the occupying co-tenant to show an agreement by the co-tenants that she was not to pay. By putting the burden on the person who will reap economic gain and penalizing her if the parties act ambiguously, this rule induces co-tenants to come to an agreement as to the payment or rent. 
C. Accounting for Rents Received from a 3rd Party – Any rents or other income collected by a co-tenant from a 3rd party must be shared equally with the other co-tenants if the income exceeds the collecting co-tenants proportionate share. 

D. Exploiting Natural Resources – A co-tenant is accountable for profits derived from a use of land that permanently reduces its value.

1) Minerals – If a co-tenant operates mines or oil wells, she is not entitled to take her fair share of the minerals in place, because of the difficulty in estimating the amount and value of the minerals in place, because of the difficulty in estimating the amount and value of the minerals. Instead, the co-tenant must pay a proportionate part of the net amount received for the extracted minerals to her co-tenants.
E. Repairs – Repairs are voluntary. No person has a duty to repair her property. She may let it fall into decay if she chooses. This principle also applies to co-tenants. A co-tenant who makes necessary repairs cannot compel contribution from her co-tenant. She must wait until an accounting or partition. 
F. Improvements – Just as no co-tenant has a duty to repair, no co-tenant has a duty to improve. Thus, an improving co-tenant cannot compel contribution from her co-tenant. The general principle applicable to improvements is that the improver should get the value added by the improvements, and if the improvements add no value, the improver is not reimbursed. 
In accounting for rents received or for rental value, the improver is credited only with the amount of increased rent or rental value attributable to the improvements. In a partition sale, the improver receives the value (not costs) added to the property by the improvements.
G. Partition – Any TIC or JT has the right to bring a suit in partition. This is an equitable proceeding in which the court either physically divides or sells the common property, adjusts all claims of the parties, and separates them. Partition is not available to tenants by the entirety because neither spouse can destroy the right of survivorship of the other spouse.

1) Partition in kind – The court may order physical partition of the property into separate tracts if that is feasible. Once the land is physically partitioned, each party owns her tract alone in fee simple. If the separate tracts are not equal in value, the court will require one tenant to make a cash payment, called owelty, to the other tenant to equalize values.

2) Partition sale – If physical partition is not feasible or in the best interest of the parties, the court will order the property sold and the sale proceeds divided equally among the co-tenants. The presumption is that on partition of the property, each co-tenant is entitled to an equal share in the proceeds, subject to adjustments for payment of taxes, interest, repairs, and improvements.
E. Marital Estates

☼1. Marital Rights on Death 

A. Dower – At common law, a wife has dower in all freehold land (i) of which her husband is seised during marriage and (ii) which is inheritable by issue born of the marriage. Dower is a life estate in one-third of each parcel of qualifying land.

1) In land seised during marriage – Dower attaches only to land of which the husband is seised during marriage. The husband has to be in possession of a freehold estate. Thus, dower does not attach to any leasehold interest of the husband, nor to any remainder interest the husband has following a life estate in another. 

2) In land inheritable by issue – For dower to attach, it must be possible for issue born of the marriage to inherit the land from the husband. Actual birth of the issue is immaterial. Thus dower does not attach to land in which the husband owns with another person as joint tenants with the right of survivorship.

3) Rights during husband’s life – Dower attaches to the land the moment the husband is seised during marriage. Until the husband dies, the dower is inchoate-a word indicating that the wife has an interest that is not yet, but may become, possessory. Once inchoate dower attaches, the wife prevails over any subsequent purchasers of the property and over any attaching creditors of the husband. Once inchoate dower has attached, a wife cannot lose dower unless she consents or the couple is divorced.
4) Rights on husband’s death – Dower gives surviving wife the right to possession for her life of 1/3 of each parcel of land subject to dower. 

B. Curtesy – At common law, on the wife’s death, a surviving husband had curtesy. H had curtesy only if issue were born of the marriage. Second, the husband received a life estate in all of his wife’s lands, and not merely a third of them, as in dower. 

C. Modern Statutory Elective Share – Almost all common law property states give the surviving spouse an elective share in the decedent’s property owned at death. The share is usually ½ or 1/3 or some other fraction determined by the length of the marriage. Applies to both real and personal property.


1) Election required – Surviving spouse has the option of taking a forced share or taking what the decedent spouse left her by will. If she elects her forced share, what she was left by will is credited against the forced share. 
☼2. Marital Rights on Divorce – At common law on divorce H’s property belonged to the husband and the wife’s to the wife. However the husband had the obligation of supporting his wife for her lifetime. 
 

A. Modern Law – Attempts to bring equality to husbands and wives. Central idea that the poorer spouse would be given a share in the property owned by the richer spouse to compensate her for her efforts in making the marriage a material success.
1) Alimony – No longer owed by husband to wife for her life. The husband had the obligation of supporting the wife for a limited period of time until she can reenter the job market and support herself. This is sometimes called rehabilitative alimony. 

2) Property Division – Today, wife is entitled to equitable distribution of a fractional share of the husband’s property (and vice versa if the wife is the richer one). The equitable distribution states vary. Some authorize the divorce court to divide all property of the spouses, regardless of time or manner of acquisition. Others authorize division of all property acquired during marriage by any means. 

a) Professional degrees – During marriage one spouse may have acquired a professional degree while the other spouse has supported him. Courts have differed in 3 ways:
1] Majority - Not divisible property – Some courts have held that increased earning power from a professional degree is not property and therefore it is not divisible on divorce. Rationale: Court argue it had none of the traditional characteristics of property: it had no exchange value; was personal to the holder; could not be transferred to another; ended on the death of the holder and was not inheritable; and could not be assigned, sold, transferred, conveyed, or pledged. 
2] Reimbursement alimony given – Some courts have held that the appropriate remedy is to give the supporting spouse reimbursement alimony. This is a restitution remedy, which returns to the supporting spouse the costs of her investment in the other spouse’s degree. When the cost of her investment is returned to her, she can make a new investment, perhaps in a degree for herself.


3] Divisible property – NY has held that earning power increased during the marriage by acquiring a professional degree or celebrity status is property subject to equitable division. Thus, the supporting spouse is awarded a share in the value of her investment in human capital.
☼3. Community Property – Basic notion rests on the notion that husband and wife are a marital partnership, that both contribute to the material success of the marriage, and that both should share equally in material success if the marriage, and that both should share equally in marital acquisitions. Community property is owned in equal undivided shares by the spouses. 
A. Composition – Consists of earnings of either spouse during marriage and property acquired through earnings. Property owned by either spouse before marriage or acquired after marriage by gift, descent, or devise is separate property. Rationale is the H and W should share equally material acquisitions resulting from the labor of either during marriage.
1) Income from community property – Once a property is characterized as community property, all income and proceeds of sale of the property are community property. 

2) Income from separate property – In some states (including Texas), the income from separate property is community property. In other states, the income from separate property retains its separate character. Where characterization of the property is doubtful, there is a strong presumption in favor of community property.

B. Commingling of Community and Separate Property – If both have been commingled in such a manner that it is impossible to be ascertained and identify each source, the commingled whole will be presumed to be community property.

C. Rights at Dissolution of Marriage – When the marriage is dissolved by divorce, community property is usually divided equally. When the marriage is terminated by the death of one spouse, the decedent spouse has the right to transfer his or her ½ community property share by will to anyone.

F. Rights of Unmarried Partners 

☼1. Common Law Marriage – When common law marriage is recognized, an unmarried man and woman who agree to be married, hold themselves out to the public as married, and conduct their affairs as a married couple are lawfully married. This is known as common law marriage.



☼2. Contracts Between Unmarried Partners
A. Express contract – An express K between the partners providing how the couple’s property will be divided on separation or death is enforceable in most states. Note that a K cannot give them the status rights conferred by the state on married persons. 

B. Implied contract – In some states a K to share property or to support one another can be implied from the conduct of the parties. If an implied contract is found by a court, it is enforceable. In addition to enforcing the K, the aggrieved party may be entitled to have a constructive trust imposed by an equity court on the other party’s assets to prevent unjust enrichment.

C. Quantum meruit – A party is not entitled to recover under any of the above theories may be entitled to recover on a quantum meruit basis, to prevent unjust enrichment. Gives the aggrieved party restitution for the value of services rendered.
☼3. Same-Sex Partners – Like opposite sex cohabitants, may make contracts governing their property rights. However, same-sex couples may not enter into marriage and acquire rights granted married persons as a matter of status.
A. Rent-controlled apt – In NYC, rent-controlled apts on the tenant’s death can be passed to a member of the deceased tenant’s “family.” It has been held that in this context the word “family” includes a same-sex partner living in the apt.

►VI. LANDLORD AND TENANT
A. Lease – Both a conveyance of an estate in land and a contract containing promises between landlord and tenant. The lease is the heart of the landlord-tenant relationship. It sets forth the agreed-upon terms that will govern the tenancy, including the amount of rent, the duration of the tenancy, and the location of the leased premises. 
☼1. Lease is a conveyance of leasehold estate – Landlord-tenant law tradition rests on a conception that the lease is a conveyance of property and that the tenant has purchased a leasehold in land. The parties to the conveyance can agree on that the rent payable at the beginning or end of the term, or in equal installments over a period. Tenant has bought an estate in land and assumes the risks of caring for the estate.

☼2. Lease is a contract – A lease is a contract containing promises (covenants) of the parties. It is a document governing the relationship of the landlord and tenant over the term of the lease. Under K law, covenants are deemed to be mutually dependent. If L does not do what L promises, then T can refuse to do what T promises to do. 

A. Independent covenant rule in leases – Until the last 50 years, promises in leases were assumed to be independent of the other party’s performance. 
☼3. The Statute of Frauds – Requires that a lease for a term of more than 1 year must be in writing. Applies primarily for the term of years tenancy.

B. Types of Tenancies and Their Creation
☼1. Tenancy for Years – An estate that lasts for some fixed period of time or for a period of time computable by a formula that results in fixing calendar dates for beginning and ending, once the term is created or becomes possessory. The period may be a certain number of days, weeks, months, or years.
A. Creation – “To A for 10 years.”
B. Termination of Estate – Automatically expires when the agreed period ends without any notice of termination. In addition, most leases contain provisions that permit the landlord to terminate the tenancy upon tenant’s breach of specified lease terms or other circumstances, including non-payment of rent, waste, and illegal use of the premises.

☼2. Periodic Tenancy – A tenancy for a period of some fixed duration that continues for succeeding periods until either the landlord or tenant gives notice of termination. If notice of termination is not given, the tenancy is automatically extended for another period. In this way the periodic tenancy differs from a term of years, which automatically ends on the day set.
A. Creation – “To A from month to month” or “To A, with rent payable on the 1st day of every month.” Or “Landlord elects to bind holdover tenant for an additional term.”
B. Termination of Estate 

1) Common Law - At common law, either the landlord or the tenant could terminate the tenancy by delivering oral or written notice to each other. Each party had the unfettered right to end the tenancy for any reason or for no reason. Termination of a year to year tenancy required a 6 month notice, while shorter tenancies required a notice equal to the period involved.

2) Statutory Modifications – Typical statutes mandates that a particular form of written notice of termination be delivered to the other party in a designated manner. Most states still follow the traditional standard, which required 30 days notice for ending a month to month tenancy, but periods in other states range from 7 days to 60 days. Finally, most states have shortened the required notice for ending the year to year tenancy to 2 or 3 months. 

☼3. Tenancy at Will – A tenancy of no stated duration that endures only so long as both landlord and tenant desire. Either can terminate it at any time. A tenancy at will can arise expressly or, more often, by operation of law when the intended tenancy fails for some reason.
A. Creation – “To T for and during the pleasure of L.” or “To T for as many years as T desires.”

B. Termination of Estate 

1) Common Law – Tenancy ended whenever the landlord or tenant chose. Any form of notice would terminate the tenancy immediately. 

2) Statutory Modifications – Statutes in most states provide that the tenancy can be ended only by advance notice usually 30 days; this effectively converts the tenancy at will into a statutory form of periodic tenancy.
☼4. Tenancy at Sufferance – A tenancy that arises when a person in rightful possession of land wrongfully continues in possession after that right ends. 
A. Creation -  B’s lease expires but B continues to occupy the premises.
B. Termination of Estate – Because the tenancy is not an estate, no notice or other action by the landlord is required to terminate it. Instead, the landlord may evict the wrongful occupant at any time. In many states, landlord may recover damages for the period of wrongful occupancy, measured either by fair rental value or prior rent.
C. Holdover Tenant – The landlord has to option of either evicting the tenant as a trespasser or holding the tenant to a new tenancy. At common law the duration of the new tenancy was defined by the length of the original tenancy. Today the maximum term for a holdover tenancy is one year, regardless of the original term lease. 
C. The Duty to Deliver and Take Possession – A landlord impliedly warrants that the tenant will have a legal right to possession of the premises at the beginning of the term. 


☼1. Obligation to deliver actual possession 

A. American Rule (minority) – The landlord does not have an obligation to deliver actual possession.

1) Rationale: First, the lease conveys a leasehold to a tenant. It is up to the tenant to take possession of his property if he wants it. Second, the tenant has the right to evict the holdover by summary proceedings and needs no additional remedy against the landlord. Third, the landlord should not be held liable for the tortuous act of the holdover, Fourth, since the landlord is not required to evict a trespasser after the tenant takes possession, the landlord should not be required to evict a trespasser before the tenant takes possession. These reasons do not address the fundamental issues of fairness and efficiency.
2) Remedies against the holdover tenant – The incoming tenant generally has the same rights against the holdover as the landlord would have. The incoming tenant can treat the holdover tenant as tenant for another term, with rent payable to the incoming tenant. Since the purpose of the holdover doctrine and penalty is to give the person with the right to possession more clout to recover possession, it should extend to the incoming tenant with the right to possession.
B. English Rule (majority) – The landlord has the obligation to deliver actual possession as well as the right to possession, at the beginning of the term. If the previous tenant has not moved out when the new tenant’s lease begins, and the landlord does not remove the person within a reasonable period of time, the landlord is in default. 
1) Tenant’s remedies 

a. Tenant can terminate the lease and recover damages sustained by having to obtain quarters elsewhere.

b. Can affirm lease, refuse to pay rent for the portion of the term during which he was kept out of possession, and recover damages. Damages include costs of renting other premises in excess of the rent specified in the lease, costs of ousting holdover tenant, and loss of anticipated business that the landlord could have foreseen. 

☼2. Either the new tenant or the landlord may evict a former tenant who wrongfully holds over into the term of the new tenant.


D. Landlord Duties 


☼1. Landlord’s Duty Not to Interfere with Tenant’s Quiet Enjoyment 
A. Covenant of Quiet Enjoyment – A tenant has a right of quiet enjoyment of the premises, without interference by the landlord. This right arises from the landlord’s covenant of quiet enjoyment, which may be expressly provided in the lease, If not expressly implied, such a covenant is always implied in every lease. His right can be violated in 2 main ways: (1) by claims of “paramount title”; and (2) by acts of L, or persons claiming under him, which interfere with T’s possession or use of the premises.
1) Dependent covenant – Covenants in leases were, at common law, independent. But there was one exception: The tenant’s covenant to pay rent was always dependent on the landlord’s performance of the covenant of quiet enjoyment. Thus, if the landlord breached this covenant by evicting the tenant, the tenant’s obligation to pay rent ceased.
2) Claims of paramount title – L, by making the lease, impliedly warrants that he has legal power to give possession to T for the term of the lease. If someone else successfully asserts a claim to the property which is superior to T’s claim under the lease, L has breached this warranty. 
3) Interference by landlord or third person

a. Conduct by other tenants – If the conduct of other tenants makes the premises uninhabitable for T, the traditional view is that L is not responsible. (unless the other tenants use their portion for immoral or lewd purposes, or conduct their acts in the common area. The modern trend is to impute the acts of the other tenants to where these acts are in violation of the other leases, and L could have prevented the conduct by eviction or otherwise.
b. Constructive eviction – See below
B. Actual Eviction – If the tenant is physically evicted from the entire leased premises-either by the landlord or by someone with paramount title- the tenant’s rental obligation ceases. Having been deprived of possession of the entire premises, the tenant may treat the lease as terminated, and his liability for further rent under the lease as discharged. 

1) Partial eviction by landlord – If the tenant is evicted from any portion of the leased premises by the landlord, his rent obligation abates entirely until possession thereof is restored to him. The tenant may stay in possession and refuse to pay rent.
Restatements adopts a partial rent abatement. 

2) Partial eviction by paramount title – Where tenant is evicted from a part of the premises by a 3rd party with paramount title, the tenant may terminate the lease, recover damages, OR receive a proportionate rent abatement. If the tenant continues in possession, he remains liable for the reasonable rental value of the portion he possesses.

C. Constructive Eviction – Where, through the fault of the landlord, there occurs a substantial interference with the tenant’s use and enjoyment of the leased premises, so that the tenant can no longer enjoy the premises as the parties contemplated, the tenant may terminate the lease, vacate the premises, and be excused from further rent liability. Applies where the tenant is left in possession but the tenant’s use and enjoyment is disturbed.

Elements
1) Substantial interference – Courts usually take into consideration the purposes for which the premises were leased, the foreseeability of this type of interference, the potential duration of the interference, the nature and degree of harm caused, and the availability of means to abate the interference. 
a. Disclosure prior to lease – If the landlord knows of defects in the premises, she may be under a duty to disclose these to the tenant. 

b. Tenant’s knowledge – If the tenant knows of the interference before taking possession, and then takes possession, the tenant has waived the interference.

c. Notice to landlord – Prior to claiming constructive eviction, the tenant must give notice to the landlord of the objectionable conduct and the landlord must fail to remedy the situation within a reasonable time.

2) Tenant must vacate premises – A tenant cannot claim a constructive eviction unless and until he vacates the premises. He cannot remain in possession and either refuse to pay rent or receive damages under this doctrine.
3) Fault of landlord – The interference with the tenant’s quiet enjoyment must result from some act or failure to act by the landlord. Generally, a tenant cannot claim a constructive eviction growing out of wrongful acts of a 3rd party. 

a. Acts of a landlord – Any act of the landlord or any failure to act that substantially interferes with the tenant’s use and enjoyment is sufficient for constructive eviction.

b. Acts of other tenants – As a general rule, the landlord is not responsible for one tenant causing annoyance to another tenant, even though the conduct would be constructive eviction is done by the landlord herself.

1] Exceptions – Landlord has a duty not to permit a nuisance on the premises. Landlord also has to duty to control common areas under her control.
2] Modern trend – Landlord responsible for other tenants’ acts if the landlord had the legal ability to correct the condition and fails to do so. 



☼2. Landlord’s Duty to Provide a Habitable Premises
A. Landlord’s duty at inception – Under common law, there is no implied covenant by the landlord that the premises are in tenantable condition or are fit for the purposes intended. The rule was caveat lessee. Before he purchases his estate in land, the tenant is able to inspect the premises and thus protect himself.

1) Exceptions to Caveat Lessee

a. Furnished house for short term – Where there is a short-term lease of a furnished house, a covenant is implied that the premises are tenantable. Rationale: The tenant in such a situation has no time to inspect or put the premises in tenantable condition. 

b. Hidden (latent) defects – When defects or dangerous conditions are known to the landlord and not easily discoverable by an ordinary inspection, the landlord had a duty to disclose the defects. Rationale: The tenant cannot discover the defects in an ordinary inspection, and nondisclosure borders on fraud. 

c. Building under construction – When a building is being constructed for a particular use, and the lease is executed before the building is finished, a covenant is implied that the building will be fit for the purposes intended. Rationale: The tenant has no opportunity to inspect the premises when the lease is executed.
2) Independent covenants rule – Tenant must overcome the independent covenants rule, if the tenant wants to terminate the lease or be excused from rent. If the tenant desires to terminate the lease, he must, under common law, prove constructive eviction, and move out. 
3) Implied covenant of habitability – A growing # of courts have held that there is an implied covenant of initial habitability and fitness in leases of urban dwellings, including apts. They have further held that the dependent covenant doctrine applies, and that a tenant is relieved of his obligations when the landlord breaches the implied covenant of habitability . 

a. Commercial leases – For the same reasons given above, the implied warranty are equally applicable to commercial leases. Courts are not beginning to hold that the covenant of initial suitability should be implied in commercial leases as well as in residential leases.

b. Scope of Warranty 

1] Latent defects only – Some have held that landlord is responsible for latent defects only. 

2] Housing Code – Some hold that the local housing code sets the standard of the landlord’s duty. 

c. Remedies for breach – Include usual contract remedies of damages, restitution, and rescission. In addition they may include using the rent for repair and rent withholding. The remedies are the same for the initial covenant of habitability as are provided for the continuing covenant. The basic choice of the tenant in most cases is to move out and recover any prepaid rent or to stay in possession and recover damages.

d. Waiver by Tenant – Tenant can waive minor defects but it is against public policy to permit the tenant to waive defects that make the premises unsafe or unsanitary. 

e. Statutory duties – Illegal Lease – A lease of premises the landlord knows are in substantial violation of the municipal housing code is an illegal agreement if the code prohibits rental of premises in violation of the code. If the lease is an illegal agreement, the landlord cannot enforce any covenant to pay rent. The landlord can sue only for the reasonable rental value of the premises as they exist.

B. Duty to repair after entry by tenant – At common law, the landlord has no duty to maintain and repair the premises. The parties can by agreement put the duty to repair on the landlord. But even where there is such an agreement, the landlord’s covenant to repair is deemed independent of the tenant’s covenant to pay rent.
1) Implied covenant of habitability – A majority have implied in the part of the landlord a continuing covenant of habitability in leases of urban dwellings. They have also held that the dependent covenant doctrine of contract law applies. Under modern law in most states, a landlord has a duty to deliver habitable premises and maintain them in habitable shape.

a. Rationale – Same reasons as above. Plus, the tenant bargains for, and expects to get, continuing services, including maintenance, from the landlord. 

b. Commercial leases – Covenant have in a few cases been implied in commercial leases when it appears that the commercial tenant has bargained for continuing maintenance by the landlord. 



c. Scope of Warranty – Courts differ. Generally fall into 1 of 2 groups.

1] Housing code – Some courts hold that the standards are those of the housing code. If there is a substantial violation of the housing code, the landlord’s warranty is breached. Minor violations do not constitute a breach.

2] Fit for human habitation – Some require that the premises be fit for human habitation. A housing code violation is compelling evidence of breach, but not conclusive. 

d. Notice to landlord – Landlord is not in breach until a reasonable time has passed after the tenant has given the landlord notice. 
e. Remedies for breach – The tenant’s covenant to pay is dependent on the landlord’s performance of her duties under the implied warranty of habitability. On breach by landlord, tenant has following remedies.:

1] Terminate lease – May terminate lease, vacate premises, and recover damages. Damages may include relocation costs and the fair market value of the lease.

2] Continue lease and recover damages – The tenant may continue the lease and recover damages. Damages ordinarily will be a rent reduction, but it is not entirely clear how the courts will calculate the damages.

A] Pay for premises as is rule – Tenant pays only for the value of what he is receiving. Damages is difference between fair market value and agreed rent. Will probably be rejected by courts since it does not goad landlord into rehabilitation, if the agreed rental is the fair mkt rental. 
B] Loss of bargain rule – Attempts to give tenant what he bargained for. Achieved by measuring damages by the difference between the fair market rental value of the prop if they had been as warranted and the fair mkt value of the premises as is.

3] Continue lease and use rent to repair - Some courts allow tenants to use a reasonable amount of rent to repair the defective conditions. Restatements says that tenant must first give notice and make reasonable expenditures.
4] Continue lease and withhold rent – Restatements provides that the tenant, may, after notice to the landlord, place his rent in escrow until the default is eliminated. 

5] Defense to landlord rent action – Tenant may defend on the dependent covenants rule.  If landlord sues for rent and court determines the premises is uninhabitable, the obligation to pay rent is suspended until the landlord makes it habitable. 





f. Waiver by tenant – Not permitted since it would be against public policy. 

2)  Statutory duties of landlord – Statues usually spell out the standard of habitability, whether the duty can be waived, and the tenant’s remedies for breach.

3) Retaliatory eviction – If a tenant reports the landlord for violation of the housing code, the landlord might try to evict the tenant or might refuse to renew the lease at the end of the leasehold term. Some cases hold that a landlord, acting under retaliatory motivation, cannot evict a tenant.
a. Interference with statutory rights – In granting the tenant a defense against retaliatory eviction, the courts have emphasized that the retaliatory action frustrates the legislative policy underlining the housing codes. Enforcement of the codes depends in part on tenants reporting violations. If landlords could inhibit enforcement by evicting tenants who report violations, the effectiveness of the codes and the legislative intent would be frustrated. Basic rationale is that this doctrine is essential to the effectiveness of the codes.

b. Proof of motive – Tenant can show that landlord’s action: 1. was discriminatory against the defendant tenant and 2. followed the tenant’s reporting of the violations at the first opportunity. Burden then shifts to the landlord to prove her primary motive is not retaliatory.

1] Indirect retaliation – Retaliatory eviction can be used as a defense in a suit where the landlord is not retaliating directing. Ie. Rent increase.

c. Tenant in default – A tenant in default in payment of rent cannot assert a retaliatory eviction defense. However a tenant is not in default if the tenant is acting legally in withholding rent. 

d. When a landlord can evict – Court holds that the landlord can evict if his primary motive is not retaliatory. 
☼3. Landlord’s Liability for Personal Injury – At common law, L was generally not liable for personal injury to tenants or others caused by dangerous conditions on leased premises, even if the landlord was negligent. Most states still cling to this rule. Justification was from the traditional rule that the landlord had no duty to repair the premises. The lease was seen as a conveyance by which the landlord transferred all control over the premises to the tenant. 

A. Exceptions

1) Concealed latent defects – A landlord is liable for personal injury caused by a latent defect existing in the premises when the lease term began that was known to the landlord but concealed from the tenant. 

2) Common area defects – A landlord is liable for injury caused by the negligent failure to maintain the common area or other portions of the premises that the landlord controls. 

3) Negligent repairs – A landlord who repairs the premises negligently is also liable for resulting injury. 

4) Beach of agreement to repair – A landlord who first agrees to repair the premises, but later breaches this agreement, is liable for personal injuries that result.

5) Defects in premises leased for public use – L is obligated to first conduct a reasonable inspection and to repair any defects.

B. Modern Trends – Over the last 30 years many states have jettisoned the common law rule in favor of general negligence principles. A residential landlord’s liability is evaluated under the reasonable care standard used in ordinary negligence litigation.  A residential landlord in these states has a duty to use reasonable care under all relevant circumstances to prevent foreseeable harm.  

E. Tenant Duties 
☼1. Duty to Pay Rent – Tenant has a duty to pay any rent reserved in the lease. Traditionally, the duty to pay rent was an independent obligation. In many jurisdictions today the duty is dependent. 

A. Implied agreement – If the rent is not reserved, the tenant has a duty to pay the reasonable rental value.

B. Illegal agreement – If the rental agreement is illegal because the housing code forbids renting the property in substandard condition, the tenant has no duty to pay rent. But the tenant must pay the reasonable rental value of the premises. 

☼2. No Duty to Occupy Premises – The tenant has bought an estate in land, and can occupy the property or not as the tenant elects. Unless failure to occupy results in permissive waste, the tenant has no liability to failure to occupy.
☼3. Duty to Repair – In absence of a duty on the part of the landlord to repair (imposed by statute, implied covenant of habitability, or express covenant), the tenant has a duty to make ordinary repairs to keep the property in the same condition as at the commencement of the term, ordinary wear and tear excepted. The tenant does not have to make substantial repairs, but he must protect the premises from damage, usually by the elements. He must treat the premises in such a way that no substantial injury is done to them during his tenancy.
☼4. Duty not to damage premises – If the tenant substantially damages the premises by an affirmative act, the tenant is liable to the landlord. This is sometimes known as voluntary or affirmative waste. 
A. Changes in premises – Under the old common law rule, tenants were liable for substantial changes in the premises, even if the changes increased the value of the property because landlord was entitled to get his property in the same condition as they were leased. Under modern law, courts have allowed a long-term tenant to make changes if the economic value of the property is not diminished.

☼5. Duty not to disturb other tenants – Absent a covenant in a lease, there is no common law duty not to make noise or otherwise disturb other tenants. The only duty of the tenant in this respect is not to commit a nuisance. It is common however, for residential leases to provide a covenant by the tenant that he will not substantially interfere with the enjoyment by other tenants of their apartments. Breach of such a covenant permits the landlord to evict the tenant. Covenants of this type tend to be judicially construed by a rule of reason. The amount of noise and disturbance permitted depends upon the particular context. A covenant to make “no noise or disturbance” is likely to be interpreted by the courts to mean “no unreasonable noise or disturbance.” The construction in effect makes the court and not the landlord the arbiter of the defendant’s conduct.
☼6. Acts of 3rd party relieving tenant of duty – The tenant may be relieved of his duty to pay rent by acts of a third party that make it impossible or difficult to continue the lease. One must start from the proposition, however, that the tenant has purchased a term and assumed the risk. This was the old law. Modern doctrine have carved expectations in that proposition.
A. Use becomes illegal – Where a use of property becomes illegal after the lease is made, a court may – in some circumstances - hold that the tenant may terminate the lease and stop paying further rent.

1) Where restricted to one use – Where the parties intend that the premises be used for 1 particular purpose only, which becomes illegal, the tenant is excused from further liability for rent. 

2) Where several uses permitted – If the tenant is free to make other uses, and the intended use becomes illegal, the tenant cannot terminate the lease. It is not considered oppressive to hold the tenant when he can make other uses of the property than those intended. Restatement says that tenant may terminate if it would be unreasonable to place on the tenant the burdens of the lease after converting to the other use. 

3) Permit required for use – Lease restricts the tenant to 1 particular use that is legal only if a permit or zoning variance is obtained from a govt agency, the tenant cannot terminate the lease if permit is not granted. Tenant assumed the risk of obtaining permit.

B. Frustration of purpose – Tenant may terminate the lease in case of extreme hardship if the purpose of the lease is frustrated. The most frequent form of frustration is governmental action that makes the intended use of premises extremely difficult. This doctrine originated as a part of k law and has been applied to commercial leases.

Requirement

1) The use that has been frustrated must have been contemplated by both landlord and tenant as the use for which the premises were let


2) The frustration must be total or near total, imposing extreme hardship of the tenant;

3) The frustrating even must not have been foreseen or foreseeable by the parties. If it was foreseeable, the risk is ordinarily placed on the tenant.

C. Destruction of the premises – At common law, destruction of the building on the leased property did not terminate the lease or relieve the tenant of his obligation to pay rent. Rationale: The leasehold (estate in land) survived the destruction, and the land was the most important part of the bargain. The common law is unsuitable for most urban leases. Statutes in most states have been enacting providing that, if the lease does not provide to the contrary, the tenant may terminate the lease and cease paying rent if the premises are destroyed by fire, the elements, or any cause other than the tenant’s own negligence.
D. Leasehold transfers
☼1. Assignment – At common law, if the tenant transfers the entire remaining term of his leasehold, he has made an assignment, and the assignee comes into privity of estate with the landlord. Privity of estate makes the landlord and the assignee liable to each other on the covenants in the original lease that run with the land. 

A. Privity of Estate – Ancient concept developed to give the landlord the right to sue the assignee of the tenant on the covenants of the lease, and to give the assignee the right to sue the landlord on her covenants. A term used to describe why an assignee and an original party to the contract are liable to each other. The assignee obtains the benefit, and bears the burden, of any covenants running with the land.
1) Privity of contract – If there is a privity of contract, their obligations bind them regardless of whether they are in privity of estate. So landlord can sue the tenant on his promise to pay rent and also sue the assignee because of privity of estate.
2) Covenants that run “with the land” - 3 elements must co-exist: 

a) there must be a covenant 

b) there must be an intention that the covenant run with the land, and 

c) the covenant must touch and concern the land. 

3) Touch and Concern – Covenant touches and concerns the land if the legal effect of the enforcement of the covenant is either 

a) to enhance the use or utility of or make more valuable the leasehold or the reversion, or 

b) to curtail the use or utility of or make less valuable the leasehold or the reversion. 

☼2. Sublease – If a tenant transfers less than the entire remaining term of his leasehold, he has made a sublease, and he becomes the landlord of the sublease. The sublease is not in privity of estate with the landlord and cannot sue or be sued by the landlord. Since the sublessee has made no contract with the landlord, he cannot sue or be sued in a contract either.

A. Reversion retained – At common law, a transfer by a tenant is a sublease if the tenant retains a reversion in the property after the transfer. If the tenant does not retain a reversion, the transfer is an assignment. A reversion is a period of time within the term of the leasehold when the tenant will again be entitled to possession. 

B. Right of entry retained – Situation where tenant transfers the leasehold to another tenant and does not retain a reversion, but retains a right of entry if a covenant is breached. 
1) Common law view – Such a transfer is an assignment, not a sublease, because T retained no reversion. 

2) Modern view – sublease – Many hold that such a transfer is a sublease. The reservation of the right to re-enter for nonpayment of rent is deemed a “contingent reversionary interest,” so that the transfer is a sublease even though no actual reversion is retained by tenant. 

3) Minority view – intention controls – A few cases hold that the intent of the parties determines whether a transfer is an assignment or a sublessee, and that reservation of an additional rent by itself is an indication that the parties intended a sublease. 

☼3. Duty to pay rent – A covenant that runs with the land, which means the promisee can sue any person on the covenant with whom she is in privity of estate. 

A. Assignment – An assignment establishes privity of estate between landlord and assignee; thus, the assignee is personally liable for the rent even though no mention is made of it in the assignment. 

1) Liability of original tenant – Although the assignee is liable for the rent, the original tenant also remains liable for the rent, in the event the assignee fails to pay, because the original tenant contracted with the landlord. 

a) T is surety – The assignee is primarily liable because he has benefit of possession. The original tenant’s liability, based on privity of K, is secondary. Means if T has to pay he can recover from T2. 

b) Novation – If L consents to the assignment to T2 and releases T, and in exchange for the release, T2 undertakes the promises in the lease, there is a novation. A novation is a new contract between L and T2, and the previous contract between L and T is extinguished. 

2) Liability of assignee – T2 is liable only for the rent accrued during the time he holds the leasehold. However L can recover from T since they are in privity of K.

B. Sublease – Sublessee is not personally liable to landlord for rent. No privity of K or estate between sublessee and landlord.

C. Third-Party Beneficiary Suits – If an assignee or sublessee expressly assumes the covenants of the master lessee, the assignee or sublessee is directly liable to the landlord, who is the third-party beneficiary of the contract between the tenant and his assignee or sublessee. The liability of the assignee or sublessee for performance of his promise continues, even though there is a further assignment of the leasehold. 

E. Terminations
☼1. Abandonment by Tenant – If the tenant has no right to vacate the property but abandons it, the landlord may have several options: (i) terminate the lease; (ii) let the premises lie idle and sure the tenant for rent as it comes due; or (iii) retake possession and attempt to relet the premises
A. Landlord terminates lease – The landlord may terminate the lease on the tenant’s abandonment; this effects a surrender. The tenant is liable only for rent accrued and for damages caused by the abandonment. 
1) Common Law rule – no damages for anticipatory repudiation – Applicable to leases but not to other contracts, is that the landlord cannot terminate the lease and receive damages for anticipatory breach of contract. The theory is that a covenant to pay rent does not create an enforceable obligation until the rent is due. If the landlord terminates the lease prior to the due date, she is not entitled to the rent. Hence, if the landlord wants damages, the landlord must keep the lease alive, wait until rent is due, and then sue.
2) Anticipatory repudiation allowed – In some states, this is allowed when the tenant makes it clear he will pay no further rent. If allowed, the landlord’s damages are determined by the difference between the rent agreed upon in the lease and the fair rental value over the balance of the term. 



B. Landlord stands by and does nothing 

1) No duty to mitigate damages – Under the older view L does not have any duty to mitigate damages by finding another tenant. Rationale: The tenant has bought a term in the landlord’s land. If the tenant chooses not to use it, it is not the landlord’s fault. Criticism: inconsistent with modern cases, which more and more view the lease as a K. 

2) Recent trend - Mitigation – In a growing number of states, probably a majority, the landlord has a duty to mitigate damages. A lease is treated as any other kind of contract and is not viewed, on this issue, through property glasses. Landlord must take reasonable steps to relet the premises to a new tenant on terms that will mitigate the original tenant’s rent liability to the extent feasible. 
3) Rent acceleration clause – To avoid the rule that L must wait to sue for rent as it falls sue, a rent acceleration clause is often inserted in the lease. Clause providing that the rent for the balance of the term shall become payable in full on the tenant’s default in payment of rent or some other obligation. Rationale: Since the parties may contract for payment in advance of rent for the entire term, they have the right to contract that the entire rent shall become payable on the happening of a contingency.

C. Landlord repossesses and relets – L may reenter and repossess the property for the purposes of renting it out to another tenant. Indeed, if the landlord must mitigate damages, the landlord must repossess. On the other hand, id the landlord has no duty to mitigate damages and the L reenters, the cases go 2 ways. In some jurisdictions repossession deprives the tenant of possession and effects a surrender. If it does the tenant is excused from further rent liability. In other jurisdictions, this effects a surrender only if the landlord intends to terminated the lease; otherwise the landlord is acting as agent for the tenant in reletting.

►VII. SERVITUDES


A. Easements – An interest in land which entitles a person to use land possessed by another. 


☼1. Introduction



A. Types of Easements 

1) Affirmative easement – The owner of an affirmative easement has the right to go onto the land of another and so some act on the land. Most easements are affirmative.

2) Negative easement – The owner of a negative easement can prevent the owner of the servient land from doing some act on the servient land. 

B. Easements appurtenant or in gross – All easements are either one or the other. Intention of parties determines whether an easement is appurtenant or in gross.
1) Easement appurtenant – If an easement benefits its owner in the use of another tract of land, it is appurtenant to that land. The land benefited is called the dominant tenement; the land burdened is the servient tenement. 

a) Passes with dominant tenement – An easement appurtenant is attached to the dominant tenement and passes with the tenement to any subsequent owner of the tenement. It cannot be separated from the dominant tenement and turned into an easement in gross, unless the owners of the dominant and servient tenements make a new agreement permitting that. 

b) Easement appurtenant favored – If an instrument creating an easement is ambiguous, courts generally construe it as creating an easement appurtenant. 

2) Easement in gross – Is personal in nature. Attaches to the holder, not the land. If an easement does not benefit its owner in the use and enjoyment of his land, but merely gives him the right to use the servient land, the easement is in gross. An easement in gross usually can be assigned if the parties so intend. 

C. Interest in land – An easement is an interest in land. This means, among other things, that the burden passes to subsequent owners of the servient land. The owner of an easement does not merely contract rights against the original grantor of the easement, but also has rights against all successors to the grantor. 

D. Compare – License – A license is permission to go on land belonging to the licensor. A license is revocable at the will of the licensor. 


1) Irrevocable licenses – A license may become irrevocable in certain limited situations. 

a) License coupled with an interest – A license coupled with an interest cannot be revoked. A license coupled with an interest is one that gives the licensee the right to remove a chattel of the licensee, which is on the licensor’s land. 

b) Requirements for estoppel - A license may become irrevocable under the rules of estoppel. 

1] A License, typically for access purposes; – May be either express or implied.

2] the licensee’s expenditure of substantial money or labor in good faith reliance; and – the licensee has constructed substantial improvements on either the licensor’s land or the licensee’s land, relying on the license, in many states the licensor is estopped from revoking the license. The theory is that it would be unfair to the licensee to permit revocation after he spends the money in reliance.

3] the licensor’s knowledge or reasonable expectation that reliance will occur. – The licensor must know, or have reason to believe, that reliance will occur. 

c) How long irrevocable – Restatements says that irrevocability exists only for whatever time is required to enable the licensee to reap the fruits of his expenditures. Some courts have held that irrevocability is limited to the life of the pertinent structure or improvement. A few courts have held that is it like an easement and can last forever. 

2) Assignability – A license is usually presumed to be personal and nonassignable, but if the parties so intend, it can be made transferable. 



☼2. Creation – May be created by express grant or reservation, by implication, or by prescription. 



A. Creation by express grant – An easement over the grantor’s land may be granted to another.

1) Statutes of Frauds – An easement, being an interest in land, must satisfy the SoF. Unless one of the exceptions applies, creation of an easement requires a written instrument signed by the grantor. If the grantor does not sign a written instrument but instead orally gives the grantee permission to enter land, the grantee has a license to use the land. 

2) Duration of easement – An easement can be created to endure for a person’s life, for a period of years, or forever. One that endures forever is called an easement in fee simple. 
3) Construction of ambiguous instrument – Difficult to tell is an easement or easement in fee simple has been granted. Generally, a grant of a limited use, or for a limited purpose, or of an identified space without clearly marked boundaries creates an easement. Ie. O grants A a 40-foot strip “for a road”
a) Presumption of a fee simple – Courts sometimes presume that the grantor conveys the largest interest he can convey, unless expressly limited. 

B. Creation by Reservation – An easement may be reserved by the grantor over the land granted. If the grantor conveys land, reserving an easement, the land conveyed is the servient tenement. 

1) Reservation in favor of grantor – The owner of land may convery that land to someone else, and reserve for himself an easement in it. Thus A may give B a deed for Blackacre, with a statement in the deed that “A hereby retains a right of way over the eastern eight feet of the property.” 
2) Reservation in favor of a third party – At common law, it was not possible for an owner of land to convey that land to one person, and to establish by the same deed an easement in a 3rd person. 

a) Modern/Minority View – Some courts have abandoned this rule, and permit an easement to be created by a deed in a person who is neither the grantor nor grantee. 

b) Solution - 2 pieces of paper – Can be easily circumvented. If O wants to give to A and reserve an easement for B. First O conveys to B. Second, B conveys to A reserving an easement for itself.

C. Creation by Implication – An easement by implication is created by operation of law. It is an exception to the SoF. Implied easements are limited to 2 kinds (i) an intended easement based on an apparent use existing at the time the servient tenement is separated from the dominant tenement, and (ii) an easement by necessity. 
1) Easement implied from existing use – If, prior to the time a tract of land is divided into 2 lots, a use exists on the “servient part” that is reasonably necessary for the enjoyment of the “dominant part” and which the court finds the parties intended to continue after the tract is divided, and easement may be implied. 

a) Implied only over land granted or reserved when tract divided – An easement can be implied only over land granted or reserved when a tract is divided into 2 or more parcels. If an easement is implied in favor of the grantee, the easement is created by implied grant to the grantee. If an easement is implied in favor of the grantor, the easement is created by implied reservation to the grantor. 

1] Implied only in favor of dominant tenement – An easement in gross will not be implied. An easement by implication must benefit a dominant tenement created by dividing a tract into 2 or more lots.

b) Existing use at time of tract division – At the time a tract is divided into 2 or more lots, a use of one part of the tract must exists from which it can be inferred that an easement permitting its continuation was intended, This existing use is often called a quasi-easement. It is not a legal easement because O cannot have an easement in his own land.

c) Required Elements
1] Severance of Title to land held in common ownership – A tract of land held in common ownership must be divided into 2 or more parcels; at least one parcel must be transferred to a new owner and at lease one must be retained by the original owner. 

2] an existing apparent, and a continuous use when severance occurs, and – In other words, while the common owner still owns both parcels, he or she must use one parcel in a manner that benefits the other parcels. This preexisting use must be so apparent and continuous that the parties presumably intended it to continue.

3] reasonable necessity for the use at time of severance – Most states require reasonable necessity. In other words, the easement must be convenient or beneficial to the use and enjoyment of the dominant tenement, but need not be absolutely necessary.
2) Easement by necessity – An easement by necessity is implied if the owner of a tract of land divides the tract into 2 lots and by this division deprives one lot of access to a public road. An easement of way over the lot with access to the public road is implied. Must be strictly necessary not just more convenient. 
a) Implied only over landlocked parcel – Implied only when the land is divided. Necessity must exist when the tract is severed. The easement is implied only over that portion of the divided tract that blocks access to a public road from the landlocked parcel. An easement by necessity cannot be implied over land that was never owned by the common grantor of the dominant and servient tenements. 

b) No existing use required
c) Termination of necessity – An easement by necessity lasts only so long as it is necessary. It terminates when the necessity ceases.

d) Location – Servient landowner usually permitted to select the location for the road easement as long as the route is reasonable.

e) Required Elements
1] Severance of Title to land held in common ownership – Merely requires ownership of a tract of land, followed by the conveyance of part of the tract to a new owner. 

2] Strict necessity at time of severance – An owner must prove that the severance of title caused the property to be absolutely landlocked. (a) the parcel must be entirely surrounded by privately-owned land, without touching any public road; and (b) the owner must not hold an easement or other legal right of access to cross the adjoining land to reach a public road. This doctrine does not apply to a parcel that becomes landlocked only after severance of title.



D. Creation by Prescription – Easement can be acquired by an adverse use for a requisite period. 
1) Elements of Prescription – For prescription, the usual elements required for adverse possession must be shown: open and notorious use; adverse and under a claim of right; continuous and uninterrupted throughout the requisite period.  
a) Open and Notorious use – The use must be made without any attempt at concealment. This requirement is often litigated in cases involving underground sewers and drains. If the sewer could be reasonably discovered on inspection (surface connections are visible), this requirement is satisfied.

b) Under a claim of right – A claim of a prescriptive easement must be under a claim of right, and not with permission of the owner of the land. But, as with AP, a court may apply a objective or subjective test. Objective test: Acts of the user appear to the community to be under a claim of right. Subjective test: User must in good faith believe that he has a right to use the servient land. 

1] Permissive use changes to adverse – Prescriptive rights cannot be acquired where the use is permissive. However, if a person uses land of another with permission and subsequently begins to do acts that reasonably should put the owner on notice that the user is claiming a right to use the land, the use becomes adverse.

c) Continuous use – Adverse use must be continuous, but this does not mean constant. Use of an easement ordinarily involves only periodic use. Continuity requires a continuous claim of right and periodic acts which, given the nature of the type of easement claimed, gives notice to the owner that an easement is being claimed. 
1] Seasonal use – Grazing on another’s land during the grazing season every year establishes sufficient continuity. 

A] Easement in gross – It is possible to acquire a prescriptive easement in gross. Ie. If a hunting club hunts on land of another every hunting season, the cub members may acquire a prescriptive easement.

2] Tacking – Is allowed. Transfer of dominant tenement establishes the necessary privity if the grantor intends to transfer with it the use which is ripening into an easement.

d) Uninterrupted use – If the adverse use is interrupted by the owner of the land being used, the prescriptive period ends. In jurisdictions following the theory of lost grant, the owner can interrupt adverse use by merely protesting the use (ie. Mailing a letter to the use). In jurisdictions rejecting fiction of lost grant, the owner must effectively interrupt the adverse use. A sign or oral protest will not suffice. Entry or bringing suit will suffice.

2) Public easement – The public at large can acquire a public easement in private land by prescription if members of the public use the private land in a manner meeting the requirements for prescription. If the public uses land for a roadway, the presumption is that the use is adverse (under a claim of right), just as it is for an individual claim of easement. On the other hand, the public uses vacant, undeveloped land, the presumption is that the use is permissive. It is deemed not to give notice to the owner of a claim of right. Therefore, except for a public road, it is difficult to acquire a public easement by prescription. 
a) Minority View – In some states, the general public cannot acquire prescriptive rights in private property. Rationale: The owner’s cause of action runs against the specific trespassing individuals and not against the public at large. Therefore the statutes of limitations only bars the owner from suing the individuals who trespassed. 

☼3. Scope of Easements – Generally, the scope of an easement depends on the intention of the parties. In ascertaining this intent, a court may examine whether the easement was created expressly or by prescription, what changes in use might reasonably be foreseeable by the parties, and what changes in use are required to achieve the purpose of the easement under modern conditions and preserve the usefulness of the easement to the dominant tenement. The court will also look at whether the increase in scope is an unreasonable burden.



A. How easement is created
1) Express easement – The court will look at the language of the instrument, together with the surrounding circumstances, in order to determine the parties’ intent. 

a) Easement of way – An easement of way is a favorite if the law because surface access is essential to the use and productivity of land. An easement of way is given a scope that permits it to meet the needs of the dominant tenement as it normally develops. It may be used in ways reasonably foreseeable by the parties or, if not foreseeable, by ordinary means of transportation as those means normally evolve. There is a strong public policy that land have access necessary to make it useful under contemporary conditions. 





2) Implied easement
a) Existing Use - If an easement is implied on the basis of a use existing at the time of severance of a tract into 2 parcels that the parties intended to continue, the scope is generally the same as an express easement. Changes that reasonably might have been expected or that are necessary to preserve the utility of the easement are permitted. 

b) Easement by necessity – The extent of necessity determines the scope.

3) Easements by prescription –Difficult to increase the burden of an easement by prescription than any other kind of easement. The use that gives rise to the easement can continue but there is no basis for assuming the parties intended the easement to accommodate future needs. Servient owner might not have objected to slight use of land but might have strongly objected to heavier use.
a) Prescriptive easement for utility wires includes right to clear trees under the wires. Dominant tenement owner could argue that the servient tenement owner is interfering with the easement. Could also argue that the right to clear trees is an extension of the easement.
B. Subdivision of dominant tenement – As a general rule, if the dominant estate is subdivided, each subdivided lot has a right to use easements appurtenant to the dominant estate. An easement is appurtenant to every part of the dominant tenement. Limitation: Servient estate is not to be burdened to a greater extent than was contemplated at the time the easement was created and is necessary to accommodate normal development of the dominant tenement. 

C. Use for benefit of nondominant land – An easement granted for the benefit of lot 1 cannot be used for the benefit of lot 2, even though the same person owns both. Dominant owner cannot increase the scope of easement by using it to benefit a nondominant tenement. 

1) Remedy – At common law, the servient tenement owner could seek an injunction. However, the problem with strict application of the common law use results in economic waste and it may allow the servient tenement owner to extract a premium despite a lack any injury. If there is no injury, the courts could do nothing. 

D. Change in location of easement – If an easement has been granted in a specific location, or has been located by mutual agreement of the parties, the location cannot thereafter be changed by one party acting unilaterally. The location can be changed only by mutual consent. 

1) Restatement view – Permits servient owners to relocate the easement or make reasonable changes in its dimension when necessary to permit normal development of the servient t estate, provided the changes do not unreasonably interfere with the easement holder’s use. 

E. Use by servient owner – The servient owner has the right to use the servient land in ways that do not unreasonably interfere with the easement. The servient owner may erect a structure over an easement of way, provided enough headroom is provided for the passage of the vehicles below. The owner may also use the easement itself, provided it is not an exclusive easement and the use does not unreasonably interfere with the rights of the owner of the easement.


☼4. Transfer of Easements 

A. Easement appurtenant – When the dominant tenement is transferred, any easements appurtenant are transferred with it. Similarly, the burden of an easement appurtenant passes with the servient land when transferred. By mutual consent, they can detach the easement, attach it to other dominant land, or convert it into an easement in gross.

B. Easements in gross – If the benefit of an easement in gross is inherited by or assigned to a large number of persons, it may be difficult to locate these persons, making it difficult to sure a release of the easement or clear up the title. With this danger in mind, courts have sometimes restricted the transfer of the benefit of an easement in gross. 

1) Commercial easements in gross assignable – Also a noncommercial easement in gross is assignable if the parties so intend. Commercial easements in gross are those that have primarily economic benefit rather than personal satisfaction.



☼5. Termination of Easements 

A. By unity of title – If the title to the easement and the title to the servient tenement come into the hands of one person, the easement is extinguished. However if there are any differences in the quality of the title to the dominant and servient estates, the easements are not extinguished.



B. By act of dominant owner
1) Release – The easement owner may release the easement to the servient owner by a written instrument. If the owner orally releases and the servient owner expends money in reliance the easement owner is estopped to plead the SoF.

2) Nonuse – Mere nonuse of an easement does not extinguish the easement. However nonuse plus an act indicating an intent to abandon may have the effect of extinguishing an easement. 
3) Abandonment – If the owner of an easement acts in such a way as to indicate an unequivocal intent to abandon the easement, the easement is abandoned. Acts include oral release or nonuse coupled with failure to maintain the easement, or permitting the easement to be blocked by others, or establishing an easement elsewhere.

4) Alteration of dominant tenement – If the easement is granted for a particular purpose, and an alteration of the dominant tenement makes it impossible to achieve the purpose any longer, the easement is extinguished. 

5) Easement by necessity – Terminates when the necessity ends. If the dominant owner acquires access by conveyance or prescription, the easement by necessity is extinguished.

6) Misuse – Servient landowner can seek an injunction. Some courts hold that misuse by easement holder will extinguish the easement in cases where injunctive relief is wholly ineffective. However, this rarely happens. Even in jurisdictions that accept this in theory, rarely use it. 



C. By act of servient owner
1) Destruction of servient tenement – Easement in a structure is terminated if the building is destroyed without fault of the owner of the servient estate. If the building is intentionally destroyed by servient owner, the easement is not extinguished. 

2) Prescription – If the servient owner substantially interferes with an easement in an adverse manner, the servient owner can extinguished the easement by prescription. 

D. By change of conditions – The doctrine of change of conditions in the neighborhood, which may prevent the enforcement of a real covenant or equitable servitude is NOT applicable to easement.

☼6. Public Trust Doctrine – The public has something like an easement on the navigable waterways and on seashores. Under the public trust doctrine, the state holds title to navigable waterways and tidelands in trust for the public, and must safeguard the public’s interest in these lands. 

A. Access to seashore – The most important aspect of the public trust doctrine is that it guarantees to members of the public the right to use the tidelands portion of the ocean shore for swimming, bathing, and other recreational purposes. 

1) Applies even if property is in public hands – The state is required to preserve these public-trust rights even if the state has transferred the property to private hands. Thus even if a municipality were to transfer a particular stretch of ocean tide lands to a private buyer, the public would have a quasi-easement to continue to use the property for recreational purposes.

2) Access through private property to public property – Some courts have held that the public has a quasi-easement, or right of access, through private property to get to public ocean-front property. In Matthews, court held that the public must be given “reasonable access” through private property to get to the publicly-owned shore front. The court also held that the public had the right to sunbathe on privately-owned dry-sand areas as an adjunct to the right to use the tidelands themselves.
B. Real Covenants – A real covenant is a covenant that runs with the land at law. It is enforceable at law by a successor owner of the promisee’s land and, concomitantly, is enforceable against a successor to the promisor’s land. If the P wants money damages, the P must show that the covenant qualifies as a real covenant. 
1. Introduction
A. Personal Liability - A real covenant gives rise to personal liability only. It is enforceable only by an award of money damages, which is collectible out of the general assets of the D. 

B. Equitable servitude distinguished – An equitable servitude is a covenant enforceable in equity by or against successors to the land of the original parties to the contract. Hence, if the P wants equitable relief, the P must show that the covenant qualifies as an equitable servitude. Different rules may be applicable to the enforcement of covenants in equity than are applicable in law.


2. Creation 
A. Writing required – At common law a real covenant had to be in writing and under seal. The requirement of a seal has been abrogated, but a writing is still required. Note that real covenant will not be implied, nor can it arise by prescription. 

B. Grantee bound without signing – Most deeds are signed only by the grantor. Such a deed is known as a deed pool. By accepting a deed poll, the grantee is bound by any covenants in the deed to be performed by the grantee. 

3. Enforcement By or Against Assignees – Major issue is whether the burden of the covenant will run to successor owners of the promisor’s land. It is also sometimes an issue whether the benefit will run to successor owners of the promisee’s land. Burdened tract analogous to the servient tenant under easements. Similarly, the benefited tract is analogous to the dominant tenant. Easements run to successive owners of the tract because easements are interests in land. Covenants, on the other hand, did not start out as interests in land, but rather only as promises concerning the use of land, and so courts laid out different rules for when these promises run to successors. 

A. Requirements for burden of covenant to run at law – Requirements for the burden to run are: 

1)  The contracting parties must intend that successors to the promisor be bound by the covenant. 
2) There must be privity of estate between the original promisor and promisee as well as privity of estate between the promisor and his assignee. 

3) The covenant must touch and concern the land; and

4) A subsequent purchaser of the promisor’s land must have notice of the covenant.


B. Requirements for benefit of covenant to run at law - Requirements for the benefit to run are:


1) The parties must so intend


2) Some form of privity of estate may be required; and



3) The benefit must touch and concern land owned by the promisee.

C. Intention of the parties – The original parties must intend that the covenant bind the promisor’s successor. The intention of the parties that the burden and benefit run is usually found in the language of a deed or K. The instrument may read “these covenants shall run with the land,” or “the grantee promises for herself, her nears, and assigns.” If the instrument is unclear, the court will look at the purpose of the covenant and all the circumstances to ascertain the parties’ probable intent. 

D. Privity of estate

1) Horizontal privity – relationship between the original contracting parties 

a) Running of the burden – For the burden of a covenant to run to assignees, the traditional rule is that the original parties to the covenant must be in privity of estate. 

1] English view – Parties to the promise are in privity of estate only if they are in a landlord-tenant relationship. Judges wanted to curtail restrictions on a fee simple.
2] Mutual interest – MA and a few states took the position that what put the parties in privity of estate was the fact that the landlord and the tenant both have an interest in the property. Applying this view of privity to covenants, the burden will run if one party has an interest (apart from the covenant) in the land of the other. 
3] Successive relationship (Majority) – Covenant must contain a conveyance of an interest in land. Applying this to covenants, privity of estate is present where the promise is contained in a conveyance of the fee simple, that is, where one of the original parties to the promise succeeds to an estate previously owned by the other party.  

4] Restatement view – Says privity of estate is satisfied by either a mutual relationship or a successive relationship. 

5] No privity required – In a growing number of states, horizontal privity is not required. 

b) Running of the benefit – At common law, benefit of a covenant could run without the covenanting parties being in privity of estate. What primarily motivated the courts was the desire to keep land free of burdens undiscoverable by a purchaser on inspection of the land. A benefit did not adversely affect marketability. 

2) Vertical privity – the interest transferred to assignee – VP means the party suing or being sued succeeded to the estate of the original promisor or promisee.

a) Running of the burden – For the burden to run to a successor own of the land, the successor must be in vertical privity of estate with the original promisor. Under the 1st Restatement, the duration of the estate succeeded must be the same as that owned by the original owner. If O has fee simple absolute and gives A a life estate, there is no vertical privity of estate under the Restatement view.

b) Running of the benefit – Benefit will run to assigns of any interest in the land, not just to assigns of an estate of the same duration as held by the original promisee. 
c) Exception – homeowners association – May sue to enforce the benefits of a covenant even though the association succeeds to no land owned by the original promisee. The homeowners’ association is regarded as the agent of the real parties in interest who own the land. 
E. Touch and Concern – For the burden to run with the burdened land, the covenant must touch and concern the burdened land. Likewise, for the benefit to run with the benefited land, the covenant must touch and concern the land. 
1) Definition – There is no precise definition of “touches and concerns.” Basically, the burden of a promise affects an interest in property if the burden relates specifically to that property, and diminishes or limits the promisor’s (of his successor’s) use or enjoyment of it. Conversely, the benefit of a promise touches and concerns the promisee’s interest if it relates directly to the property, and increases his (or his successor’s) use and enjoyment of it. 

2) Negative Covenants – The burden of a negative covenant that restricts the use of the promisor’s land usually satisfies the “touch and concern” requirement. Ie. Covenants to use the land only for residential purposes. 

3) Affirmative Covenants – Most of the controversy about the “touch and concern” requirement involves affirmative covenants – those that require the promisor to perform some affirmative act, usually the payment of money. Traditionally, courts were reluctant to enforce an affirmative covenant against the promisor’s successors unless it was tied closely to the land. Traditional view is that covenants to pay money (ie. Property taxes, homeowners association fees) do not touch and concern. However, T’s promise to pay rent was uniformly held to touch and concern. Modern courts have relaxed the traditional approach. There is a clear trend toward holding that monetary payments related to land do touch and concern. Clearest example is covenant to pay homeowners association dues. 

F. Notice – A BFP of the burdened land is not bound at law if he has no notice of the covenant. The same notice requirement is applicable to equitable servitudes. The notice requirement will protect only BFPs for value. Someone who does not give value may be bound by a covenant at law (not equity) even if he has no actual or constructive notice of the covenant. Notice us satisfied by actual notice, record notice, inquiry notice, or imputed notice. 
1) One acquiring an interest by gift is not a BFP. Accordingly, a devisee, heir, or other donee is bound by a prior covenant even without notice.

C. Equitable Servitudes – Is a covenant, whether or not running with the land at law – that equity will enforce against the assignee of the burdened land who have notice of the covenant. The usual equitable remedy granted is an injunction against violation of the covenant. 


1. Differences between equitable servitudes and real covenants 
A. Remedy – Different remedies are available for breach of an equitable servitude than are available for breach of a real covenant. If a promisee seeks damages from an assignee, the promisee must go into law and attempt to enforce the promise as a real covenant. If the promisee seeks an injunction, or enforcement of a consensual lien securing a promise to pay money, the promisee must go into equity and ask for enforcement of an equitable servitude. 
B. Creation – A real covenant must be in writing. In many states an equitable servitude will be implied.

C. Privity of estate – Horizontal privity of estate is not required in equity. Nor is vertical privity required for the burden to run. The court, in enforcing an equitable servitude, is enforcing an interest in land analogous to an easement, which is enforceable against any person who interferes with it. On the other hand, when a person other than the original promisee is enforcing the benefit, in some states such person must show that he acquired title to his land from the promisee, either before or after the original covenant was made. 



2. Creation – Exception to the SoF: Negative equitable servitudes may be implied from a general plan for development of a residential subdivision. 

A. Negative servitude implied from a general plan – In the case of a restricted residential subdivision, many courts will imply a negative servitude on a lot even though there is no writing creating the servitude on that lot. This is usually done on the theory of equitable estoppel: Where a purchaser, buying a lot restricted to residential use, relies on the promise of the subdivider to restrict the other lots and makes a substantial investment, the subdivider and any assignee of the other lots are estopped to plead the SoF. 

1) The circumstances – If developer has a general plan of an exclusively residential subdivision and the company has notice of the covenants, court will imply a covenant in the deeds to the gasoline companies restricting their lots to residential purposes only. 

a) General plan required – A court will imply a reciprocal negative servitude only if the evidence shows that the developer had a reasonably uniform general plan for development of all lots of the same character. On the basis of this general plan, it is inferred that the purchasers bought in reliance on the general plan and in the expectation of being able to enforce subsequently created equitable servitudes similar or identical to the restrictions imposed on their lots. 
b) Evidence of general plan – The general plan must exist at the time the developer sells the first burdened lot within the general plan. If the plan arises later, it cannot impose burdens on lots previously sold without the burdens. 

2) Kind of servitude implied – A servitude similar to a reciprocal negative easement is implied. The servitude must be reciprocal, ie. A similar covenant must bind other lots in the subdivision. It must be a negative or restrictive covenant, forbidding some use of land; the court will not imply affirmative covenants, requiring the purchaser to do something. And the servitude is in the nature of an easement. 

3) Covenants not implied – Some courts refuse to imply reciprocal negative servitudes in a residential subdivision. In CA, an equitable servitude must be created by a written instrument identifying the burdened lot. 

B. Using general plan to show who has the benefit – Even in jurisdictions that do not imply restrictions from a general plan, a general plan can be used to show who the developer intended to have the benefit of written restrictions on other lots. If there is a general plan, then prior and subsequent purchasers of lots within a subdivision can enforce a written restriction on a restricted lot. It is inferred from the plan that the developer intended to confer a benefit on all lot owners. 

C. Real Covenant – Have not be implied by courts because courts deem it unfair to impose personal liability ion a person without an express agreement. 

3. Enforcement By or Against Assignees 
A. Intent – The contracting parties must intend that the servitude be enforceable by and against assignees. The court ascertains intent from the purpose of the covenant and the surrounding circumstances. 

B. Privity of estate – PoE is relevant in equity only when the person trying to enforce the benefit does not own the land that was once owned by the original promisee. In some states, such a person cannot enforce the benefit. 

1) The ghost of privity – Survives in a refined state in a few states as a requirement for enforcing an equitable servitude. The person seeking to enforce the covenant must trace his title to the original promisee. In describing this requirement, court say that the P must be in privity of estate with the original promisee. Under this requirement, all purchasers in a subdivision can enforce a restriction imposed by the developer because they trace title from the developer. But a third party who did not buy any land from the person imposing the restrictions cannot enforce the restrictions,
2) 3rd party beneficiary – In a large majority of states, any 3rd party beneficiary can enforce a covenant in law or in equity if the contracting parties so intend. 

3) Compare easements – At common law, and in a majority of states, an easement cannot be reserved in favor of a 3rd party. On the other hand, an equitable servitude analogous to a negative easement can be enforced by 3rd parties. 




C. Touch and Concern Requirements
1) General rule – For a burden to run with the burdened land in equity as well as law, the covenant must touch and concern the burdened land. And likewise, for the benefit to run with the benefited land, the same applied to the benefited land. Function of this requirement is to stop covenants from running when the social utility of the covenant is outweighed by the fettering of the burdened property. 




2) Specific applications
a) Negative covenants – Covenants not to do a physical act touch and concern. These covenants affect the burdened owner in the physical use of his land. Restrictive covenants also enhance the value of the benefited land, even though they may not affect the benefited owner in the physical use of his land. Covenants containing building restrictions, enhancing the value of the benefited land, have always been held to touch and concern. 


1] Covenant not to compete
A] Burden side – A covenant not to compete restricts the promisor in the physical use he may make of his land. Hence it touches and concerns the burdened land. 

B] Benefit side – The benefit of a covenant not to compete clearly enhances the value of the covenantee’s land, but it is debatable whether it affects him in the physical use of his land. Nevertheless, a majority of courts hold that enhancement of commercial value is enough to satisfy the requirement.

b) Affirmative covenants – Most courts permit affirmative covenants to run both in law and equity; they are usually held to touch and concern the land. Nonetheless, if an affirmative covenant imposes a substantial burden on property which receives no benefit from it and fetters land in perpetuity, a court may find it does not touch and concern the land. 
1) Performance off land – If the act that is to be performed off the burdened land, without benefiting the burdened land, the covenant does not touch and concern the burdened land. 

c) Covenants to pay money – Covenants to pay money for some improvement that benefits the promisor by enhancing the value of his property touches and concern even though the improvements are on other land. Typically these covenants provide that the landowner or condo owner will pay a certain sum each year to maintain common areas. 
1) Restatement of Servitudes view – Supercedes the touch and concern requirement with more specific tests for unenforceability, including reasonableness. 

D. Notice – If the assignee is a subsequent purchaser for valuable consideration without notice of the servitude, he does not take subject to it. If the assignee has notice, he is bound if the servitude is otherwise enforceable.. notice can be actual, record, constructive, or inquiry.
1) Actual notice – If the assignee has actual knowledge of the covenant in a prior deed, he clearly has notice.

2) Record Notice – If the covenant is in a deed to the assignee’s lot, he has record notice. If the covenant is in a deed or deeds to other lots in a subdivision conveyed by the developer to prior grantees, the assignee has record notice if the deeds to neighboring lots are in the assignee’s chain of title. 

3) Inquiry Notice – At least one court has held that a purchaser buying into a built-up residential area where the houses appear to have been built in accordance with a plan should look at the other deeds out from the developer to see if any basis for an implied covenant exists. Regardless of whether such prior deeds are in the purchase’s chain of title, the lay of the land puts him on inquiry notice to look at the deeds of the neighboring lots from the developer.


D. Termination of Covenants and Servitudes
1. Merger – If the title to the land benefited and the title to the land burdened come into the hands of one person, the real covenants and equitable servitudes, like easements, merge into the fee simple and cease to exist. 

2. Unclean Hands – Courts will not allow a landowner to violate a covenant and at the same time to enjoin another landowner from violating the same covenant. Stated colloquially, the P cannot enforce the covenant if he has unclean hands. A P’s relatively minor infraction, however, will not foreclose an action against a neighbor’s more egregious violation of the same covenant. 

3. Acquiescence – Results when a P property owner passively endures multiple violations of the covenant by many lots in the community. The landlord, even though she might not be violating the covenant herself, by her acquiescence in the others’ violations may be estopped from enforcing the covenant against yet another violator. 

4. Laches – Laches occurs when a person having a right to enforce a covenant waits too long to bring suit to enjoin a violation that the breaching D is unduly harmed by the delay itself. The delay must be an unreasonably long delay under the circumstances. Laches does not actually terminate a covenant. It merely prohibits the enforcement against the D for a specific breach. The P is free to enforce subsequent breaches of the same covenant. 

5. Equitable defenses to enforcement – Any of the following may be asserted as defenses to enforcement when an equitable servitude is claimed:

A. Estoppel – If the benefited party acts in a such a way as to lead a reasonable person to believe that the covenant was abandoned, and the burdened party parts in reliance thereon, the benefited party may be estopped to enforce the covenant. 

B. Relative hardship – As a general rule, a court of equity may deny an injunction when the hardship to the defendant is great and the benefit to the P is small.  But where the right to the benefit of a servitude is clear, the defense of disproportionate harm and benefit is usually not persuasive. 

C. Change of conditions in the neighborhood – Character of the neighborhood has changed that it is impossible any longer to secure in substantial degree the benefits of the restrictive covenants. If this is shown, equity will refuse to enforce the covenant. For this defense to succeed, courts required that (i) the change outside the subdivision must be so pervasive as to make all lots in the subdivision unsuitable for the permitted uses, or (ii) substantial change must have occurred within the subdivision itself. Changes outside the subdivision that affects only the border lots in a subdivision is not sufficient to prevent enforcement of the covenant against the border lots. 

6. Abandonment – An easement burdening other land may be abandoned by the holder of the easement, but an affirmative covenant such as an obligation to pay money, cannot be abandoned. An abandonment occurs when such a high number of landowners in an area violate the common covenant that between their unclean hands and acquiescence, the covenant becomes unenforceable by any benefited landowner. Generally, for a court to find an abandonment, the violations have caused such a substantial change in the neighborhood that the original purpose of the covenant has been subverted.
7. Eminent domain – When the govt by eminent domain takes title to the burdened land and condemns the covenant as well, the majority rule is that the govt must pay damages to the owner of the benefited land.
Implied covenant of habitability


Rationale: a. A modern urban residential tenant does not have time to inspect the premises and put them in tenantable condition. b. The landlord knows more about the defects and is in a better position to remedy them. c. Housing codes, imposing duties on the landlord, have not been effectively enforced. More effective housing code enforcement will result from giving tenants the right to sue when premises are untenantable. Constructive eviction, requiring vacation of the dwelling, is not a viable remedy in times of housing shortage. d. Because of the housing shortage tenants have much less bargaining power than landlords. 


Criticism: Has been criticized on economic grounds. It is claimed that placing this duty on the landlord will lead to increased rents to cover the upgraded housing, or to abandonment by the landlord, or to less investment in new housing. In the end the poor will lose more housing facilities.





English Rule


Rationale: Carries out the intention of the parties since the tenant bargains for use of property, not a lawsuit against the prior tenant. Furthermore, the landlord is more likely to know if the previous tenant will move out and is in a better position to pressure him to do so. Finally, the landlord is usually much more familiar with eviction procedures than the tenant, and can evict the holdover tenant at less cost. Last 2 reasons suggest it is more efficient to put the duty on the landlord.





In order to constitute a breach of the implied warranty of habitability, generally the defect must be a nature and kind as to render the premises unsafe, unsanitary, or unfit for residential purposes. The extent of the landlord’s obligation is often measured by applicable housing codes, health codes, or judicially defined notions of habitability.





Criticism of categorical system


Proving owner’s intent is difficult because dispute involves finder and landowner; true owner is usually unknown and thus not a party to the dispute.





Rationale behind actual capture rule


Minimizes quarrels, Ease of administration, Fosters competition by rewarding successful hunters, and ensures certainty in property rights.





Rationale behind Prior Possessor Rule


Protects owner who has no proof of ownership, makes entrusting goods to another an efficient practice, protection of peace, rewards honesty to those who report find, rewards labor in returning a useful item to society rather than concealing it. Gives possession to those persons who are presumably closer to someone who dealt with the true owner and so is in a better position to restore the goods to him. Chronological emphasis makes mechanics of proof relatively easy.





Policy Rationale for preferring the true owner over the finder:


Under the utilitarian theory, the law seeks to encourage the productive labor that an owner undertakes to acquire property, not to reward a finder’s minimal effort. Similarly, the rule provides the owner with the security of title that is necessary to use property for maximum social benefit rather than keeping it hidden and idle for fear of loss. In addition, a contrary rule would tend to encourage theft because a thief might obtain title by pretending to be a finder.





Possible Negative of Statutes -Departs from common law tendency to award landowner. This would go against the rationale that they were in the best position to return property to TO. Goes against expectation that property found on their land belongs to them





Policy Goals of Requiring Delivery


1. Donee’s possession helps to demonstrate the donor’s intent to make a gift.


2. The delivery requirement warns the donor about the legal significance of the act, preventing impulsive conduct that the donor might later regret. Reinforces the seriousness and finality of the act.


3. The donee’s possession provides prima facie evidence that a gift was made.





Criticism of Causa Mortis Gifts


Lacks the formal safeguards that is required for a valid will. Thus court have traditionally viewed the doctrine with disfavor (and even hostility), fearing that it encourages fraud, perjury, and undue influence.





Reasons why they refused to characterize the cells as property


1. CA statute governing disposition of cells preempted the patient’s control.


2. Recognizing conversion liability would harm society by discouraging vital medical research. 


3. Ultimately the product (cell line) is a new thing.





Policy Rationale for Adverse Possession


Limitation Model: Minimizes the risk of judicial error in determining title, and thus helps to protect the TP from frivolous claims. Over time, witnesses die, memories fade, and documentary evidence is lost. Also provides repose for the successful AP. In particular it guarantees the stability of the possessor’s title, which in turn encourages the possessor to place the land in optimum productive use.


Administrative Model: Useful method for curing minor title defects, thereby protecting the title of the possessor. Under this approach common law elements are not intended to provide notice to anyone. Rather they demonstrate the possessor’s belief that he owns title to the land. Owner’s conduct evidences his ownership rights.





Development model: Model posits that the law governing AP of wild, undeveloped lands is best explained as a tool to facilitate economic development. Under this model, the elements are a test of whether the AP or the TO have placed land in productive use.





Rationale for Repair and Improvement Rules


Cotenants exercising their business judgment may disagree over the necessity, character, extent, and cost of repairs and improvements. If the law permitted contribution actions for such expenditures, courts might be forced to adjudicate multiple lawsuits between the same cotenants over comparatively minor disagreements, consuming time, energy, and money. To break such stalemates, the law provides the remedy of partition.





Leases and JTs


(Tenhet v. Boswell)


JT had power to execute a valid lease, but the lease did not effect a severance. Lease subject to other cotenant’s right of survivorship and ended when the lessor cotenant died. Decision rested on the policy of protecting the good faith expectations of the nonleasing cotenant that her survivorship will endure. 








Policy on Mitigation


For: Mitigation eliminates the waste of housing resources since the traditional rule would remove apts from the mkt.





Against: Lease is viewed as a conveyance. L need not be concerned whether T uses the premises. L should be entitled to enforce the lease. “lost sale” rule  





Why the law recognizes express easements


*Enforcement of an express easement respects the personal liberty of landowners to act as they wish.


*More fundamentally, the law presumes that honoring such easements will facilitate the efficient use of land. 


*Enforcement will encourage dominant tenement owner to invest in developing the long-term productivity of her land. 





Policy Rationale of Easements Implied from Existing Use


*If an existing use is sufficiently apparent and continuous when a parcel is divided, the parties were on notice of the use and presumably expected or should have expected that it would continue. Under this view, the failure to grant or reserve an express easement is merely an oversight that the law rectifies by recognizing an implied easement. 


*In addition this easement serves the policy goal of promoting the productive use of land. 





Policy Rationale for Irrevocable Licenses


*It would be unfair to allow the licensor to revoke the license after the licensee has substantially relied to his detriment.


*Doctrine facilitates the productive use of land. Also efficiency is served by allocating the right to use land to one who values it more highly.


Cons:


*Discourages neighborly conduct. Knowledgeable owners might avoid the risk of licenses becoming irrevocable by refusing to grant them at all.


*Undermines the policies served by the SoF.
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