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RIGHT TO EXCLUDE 

Jacque v. Steenberg Homes, Inc. 1997 (pp.4-12)
A central feature of property rights is the right to exclude others.

Case History:  TC – P (nominal damages-$1, punitive damages-$100,000); Circuit Ct – set aside punitive damage award; Wisconsin Supreme Ct – reversed & remanded for reinstatement of punitive damage award. 

Facts:  Steenberg sold a mobile home to the Jacques’ neighbor and determined the easiest route to deliver it would be across the Jacques’ land. The Jacques’ were sensitive about allowing others on their land because they had lost property to other neighbors because of adverse possession. They refused, several times, to let Steenberg move the mobile home across their land. Steenberg did it anyway. 

Questions:  1) Can an award of nominal damages for intentional trespass to land support a punitive damage award? If so 2) Should the law apply retrospectively to Steenberg? and if so 3) is $100,000 in punitive damages excessive? 

Holding/Answer:  1)Yes; 2)Yes; 2)No
Reasoning: 

· The rationale limiting punitive damages that are supported by an award of compensatory damages is inapt when the wrongful act is an intentional trespass to land. The actual harm is not in the damage done to the land, which may be minimal, but in the loss of the individual’s right to exclude others from his or her property.

· Society has an interest both punishing and deterring intentional trespassers because society has an interest in preserving the integrity of the legal system. Private landowners should feel confident that wrongdoers who trespass upon their land will be appropriately punished. When land owners have confidence in the legal system, they are less likely to resort to “self-help” remedies. 

Class Notes:
· Adverse Possession: If someone comes onto your land and acts like an owner for long enough, after a certain point in time they DO become the owners and you can lose your property that way. The Jacques had lost property in that fashion. Is that a reasonable fear in this case? Could sell a license for a temporary crossing. Also, if people come onto your land with your permission, that has NOTHING to do with adverse possession or perscription. The right to exclude includes determining who gets to be on. Gatekeeper right.

· The Jacques sued in Trespass. Trespass is a very bright line to bring. The state of mind of the Trespasser doesn’t matter. But there has to be a voluntary act. Trespass is protected by property rules as opposed to Nuisance where you can only get damages.

Edwards v. Sims – 1929 (Supp-on Blackboard)
The owner of the surface of the land also owns to the depths of the earth.

Facts:  Edwards owns the entrance to a cave that he has made into a tourist attraction. Lee claims that part of the cave is under (and therefore a part of) his property and Edwards is trespassing on his land. The court ordered a survey to determine whether the cave is on Lee land. Edwards’ appeal to stop the surveyors, claiming that was a trespass of his land was denied and he filed a writ of prohibition to stop the enforcement of the survey order.

Case History:  1st Action: Circuit Ct-directed surveyors to enter onto Edwards land to survey the Great Onyx Cave. Appeal dismissed. 2nd Action: Writ of Prohibition to prevent enforcement of order denied. 

Question:  Can the surveyors come onto Edwards’ land to determine whether part of the cave is on Lee land?

Holding/Answer: Yes
Reasoning: 

· Cujus est solum, ejus est usque ad coelum ad infernos (to whomsoever the soil belongs, he owns also to the sky and to the depths) – the owner of realty is entitled to the free and unfettered control of his own land above, upon, and beneath the surface.

· According to precedent, a court of equity has the power to compel a mine owner to permit an inspection if another party can show reasonable ground for suspicion that his lands are being trespassed on. Caves are not different in principle than mines for this purpose.

· If, to determine the exact measure of the rights of parties, it is necessary that a temporary invasion of the possession of either takes place it is the lesser evil which should yield to the higher good of establishing justice. 

Dissent:

· The age-old statement adhered to in the majority opinion as the law (that he who owns the surface owns from the center of the earth up through the atmosphere) is NOT TRUE now, and it never was. If it was, people who owned land could sue airplanes flying above their property for trespass. 

· The rule for caves should be, whoever owns the entrance and has subjected the subterranean passages to his dominion owns the cave.

Class Notes:
· The idea that the owner of the mouth is attractive, BUT what if another entrance is discovered later, or made. Who says that the part of the cave underground is of no use to the owner of the surface? One of the problems is defining the nature of the resource.

· The notion of “spite” is something to keep in mind. Sometimes that makes the court go towards adjusting property rights.

· *Note* End Resolution in this case-KY condemned the cave and operated it itself as a tourist attraction.

LIMITS ON THE RIGHT TO EXCLUDE

Griggs v. Allegheny County  - 1962 (pp.1105-1107)
Use of land presupposes the use of some of the airspace above it.
Facts:  The owner of the Pittsburgh Airport established an “approach area” to the northeast runway that passed over the petitioner’s home. The planes taking off from the runway observed regular flight patterns ranging from 30 ft. to 300 ft. over petitioner’s residence and on their let-down they were within 53 ft. to 153 ft. The low altitude flights (which are very loud) caused the plaintiff and the other residents to become nervous and distraught, eventually causing their removal from the now undesirable/unbearable residence.

Case History:  Board of Viewers – P w/damages of $12,690; Court of Common Pleas – P (dismissed all exceptions to Board’s report); Supreme Court of PA – D not liable; Supreme Court of US – P (reversed PA S Ct.)

Question:  Has the respondent taken an air easement over petitioner’s property for which compensation as required by the 14th amendment must be made?

Holding/Answer:  Yes
Reasoning: 

· The use of land presupposes the use of some of the airspace above it. Otherwise no home could be built, no tree planted, no fence constructed, no chimney erected. An invasion of the “superadjacent airspace” will often “affect the use of the surface of the land itself. Causby
· The glide path for the runway is necessary for the operation of the airport. Without the “approach areas” an airport is indeed not operable. Respondent in designing it had to acquire some private property. By constitutional standards it did not acquire enough

Class Notes:
· Easement = right to use another’s property for a particular purpose

· Landowner wants $$ to put up with airplane noise. D took an easement and so should pay – It becomes a forced sale of an easement.

· The fact that the court gives P relief in the form of damages and NOT an injunction is a loosening of the ad coelum rule.

Pile v. Pedrick  - 1895 (Supp – on Blackboard)
Encroachments violate Property Law – it doesn’t  matter how small they are

Facts:  The defendants were building a factory. They decided to build a wall within their lines to avoid the danger of injury from the vibration of their machinery. They called the district surveyor to locate their line. The surveyor was wrong by 1 ½ inches and the wall was 1 3/8 inches on the plaintiff’s property. The plaintiff rejected all of the defendant’s attempts to ameliorate the situation with damages or making the wall a party wall. In the end the defendant was required to tear down the wall and rebuild it on his side.  

Case History:  TC - P Appellate Ct - P  PA Supreme Ct – P

Question:  Should the encroacher be required to remove the wall even though the trespass was inadvertent and small?

Holding/Answer:  Yes
Reasoning: 

· The defendants have no right, at law or in equity, to occupy land that does not belong to them. They must remove their wall.
Class Notes:
· Strict liability approach

· Second Pile decision- 1 year for injunctive relief (wall removal). Perhaps the court is hoping they will bargain in the mean time 

· It is possible that there was a previous bad relationship between P and D
State v. Shack  - 1971 (pp.14-18)
Limit on the right to exclude: Cannot exclude people from property if it will interfere with the rights of others invited onto the land.

Facts:  The defendants work for non-profits to aid migrant farm workers.  They are accused of trespassing on Tedesco’s property when they went there to help migrants employed and housed there.
Case History:  Municipal Court – P. Convicted D of trespass. Appellate Ct – P. Supreme Ct of NJ – D. Reversed lower courts and order’s D’s acquittal.

Question:  Could Tedesco use trespasser statutes to keep out private citizens who were trying to furnish medical or legal services to migrant workers living on his farm?
Holding/Answer:  No.
Reasoning: 

· Property rights serve human values.  Title to real property cannot include dominion over the destiny of persons the owner permits to come upon the premises

· Migrant workers are a highly disadvantaged segment of society. Congress has provided for assistance for migrant workers in a number of federal statutes.  This assistance would be impossible if migrants could not be communicated with or reached.  

· Property rights are not absolute, and over time property rights have become less absolute and more emphasis has been placed on societal interests.

Class Notes:

· Does Congressional law trump the right to exclude?   

· Migrant workers have right to receive aid

· Court evades landlord/tenant approach-why?

· Instead goes for public policy/civil rights approach

· Expansive fundamental rights such as freedom of speech may be asserted on private university campuses over the wishes of the university.

Kennedy & Michelman – Are Property and Contract Efficient? (R63)
The authors present an economic argument suggesting that private property is not the most efficient regime.

The analysis considers three potential regimes:

1. Private Property (PP) - 1) exclusive right to use, 2) right to exclude, 3) right to transfer

2. State of Nature (SON) - no ownership. Only barrier to acquisition is personal strength/ will

3. Forced Sharing for Needs (FSN) - individuals retain ownership - assuming that another does not need the resource more

They argue there are 5 false arguments for private property:

1. Security increases production.

· There are two mistakes in this argument:

· It confuses the legal “permission” of violence and chaos with the actual social practice of violence and chaos. It assumes that there is not security in SON but in fact there might be a balance of power between strong and weak such that everyone is secure and knows what will happen if they don’t produce.

· People might respond to insecurity by working more rather than less in order to hedge their bets.

2. Theft is inefficient.

· The argument that theft is inefficient depends on an assumption of substantial transaction costs. Absent transaction costs, the victim would try to offer the thief something to leave his property alone under the SON regime.  

3. PP Reduces uncertainty.

· All three regimes have uncertainty, just different kinds. Under SON people are certain since everything depends on might makes right. Under FSN people are certain that their needs will be met but uncertain about the fortunes of the group as a whole.  

4. Coordinational failure. Life under SON or FSN will be an organizational nightmare, while coordination under property will be easily managed.

· This argument is based on the idea that life is more organized under PP.  This really depends on the size of the group, the ease of communication and mutual knowledge and trust.  This is true only to extent that people freeload in FSN or SON regime - and they won’t if the community is small and accountable. Under PP there are huge organizational requirements – there must be many bargains among individuals because everyone has an entitlement to their own labor.

5. Distribution of the tradeoff between work and leisure.

· Unless we define a certain balance between leisure and work as “right” than these systems are the same. They will all have different endpoints but in all people will make the judgment about what is the best balance depending on their circumstances.  

Ellickson – Property in Land (R146) 
Author discusses land regimes comparing the advantages of Individual Ownership with Group Ownership.

Three Land Regimes

· Open-access Property ( Both theory and practice suggest that this regime would likely be beset by tragedy (i.e.: the tragedy of the commons).

· Group Property (a small group of members manage the land collectively and jointly own both the privileges to use the land and the rights to exclude all other from it)

· Individual Property

Notes

· A person’s action (or inaction) may affect the physical condition of land.

· When land is group-owned, each group member may be tempted to grab too many of the parcel’s assets and to shirk any unpleasant duty. When land is individually owned, a self-interested owner may be tempted to use it without regard to the costs and benefits conferred on neighbors or others. Different land regimes involve different combinations of transaction costs and deadweight losses.

· Individual land ownership completely internalizes to owners the effects of “small” events. Individual land ownership also provides a simple way to promote cooperative relations when dealing with “medium” events as it greatly reduces the number of persons concerned with the event.

· But when a “large” event is involved, group ownership of property might be able to respond better than the diffuse group of individual neighbors.

· Examples: Pioneer Settlements – Jamestown, Plymouth, and the Mormon settlement at Salt Lake. Each started with group ownership of land, but after a period began parceling out plots to individuals and households. There is evidence that high risks were the main impetus for the initial collectivization of land. Group ownership can be used as a risk-spreading device.

ADVERSE POSSESSION

Requirements for adverse possession:

1. Exclusive.  You have to be exercising the right to exclude

2. Open and notorious (not much distinction between the two)

3. Actual—you have to be in actual occupation (physically in occupation)

4. Continuous

5. Hostile/Adverse (this would fail if the Van Valkenburgh had bought the parcel and then said please have this parcel here, that would certainly defeat the hostile)

6. Under claim of right (this is like the intent requirement)

a. Good faith (generally not the standard—if you are  a good faith adverse possessor, you get lots of bonus points according to Humble? says you 

b. Bad faith (the main doctrine, bad faith + ambitious)(these would be the dregs in the face of judges and juries in the face of Humble?

7. Bad faith but tentative (I know I’m not supposed to be here, and if the owner comes along I’ll leave but if they don’t come along, I’ll stay)

Ewing v. Burnet, 36 U.S. 31 (1837) (page 115)

Takeaway:  An adverse possession occurs if the possessor engages in visible and notorious acts of ownership, during the time period that satisfies the statute of limitations, with the knowledge of the adverse claimant and without interruption, or adverse entry by the adverse claimant 

Facts:  Ewing inherited title from Williams in 1824. Williams acquired title from Forman in 1798.  Forman acquired deed from Symmes June 11, 1798.  Burnet also acquired deed from Symmes on May 21, 1803.  Burnet was on the land since that time, dug sand and gravel from the land, allowed others to do the same, brought trespass actions against others who removed sand and gravel without his permission, and paid taxes on it.  Williams knew of deed to Burnet but did not enter the land or demand possession (he had intended to claim and improve the land but was too poor to do so).
Case History:  Jury verdict for Burnet. Ewing appeals

Question:  Should Burnet be granted an “adverse possession” of the land?

Answer:  Jury verdict affirmed—for Burnett

Reasoning:  Burnet’s possession constitutes an adverse possession because he engaged in visible and notorious acts of ownership during the 21 years that satisfied the statute of limitations with the knowledge of Ewing (Williams), without interruption, or without adverse entry by Ewing (Williams).  
Nome 2000 v. Fagerstrom, 799 P.2d 304 (Alaska 1990) (page 118)

Takeaway:  Conditions for adverse possession are met if continuous, notorious, and exclusive.  The land must only be used for the statutory period as an average owner of similar property would use it (seasonal use is okay).  The court looks at objective manifestations of intent to own/possess the land rather than subjective intent
Facts:  Fagerstrom’s family was seasonably using land belonging to Nome since 1944; on the north end of the property, the Fagerstroms built a picnic area, camper trailer, reindeer shelter, camper trailer, reindeer shelter, were present every other weekend for a number of years, and drove off others from land who were burning firewood, and allowed others to use paths and berry pick.  Only activities on southern part were activities included use of pre-existing trails in connection with picking up litter and recreational activities. 

Case History:  Jury trial judgment in favor of Fagerstroms
Question:  Did the Fagerstorms adversely possess the southern and northern parts of the land? 
Answer:  Yes for the northern part of the land; no for the southern part

Reasoning: 

· The Fagerstrom’s use of the northern part of the land because their use was consistent with the character of the land, and was also enough visible evidence of their possession; if reasonably diligent, Nome 2000 would have seen the hostile possession

· Absent color of title, only property actually possessed may be acquired through adverse possession. For the southern part of the land, cleaning up litter, using already established trails, and placing corner posts on the southern part of the parcel does not constitute actual possession and at most entitles Fagerstroms to easement by prescription.

Van Valkenburgh v. Lutz, 106 N.E.2d 28 (N.Y. 1952) (page 125)

Takeaway:  To be found an adverse possession, the defendant must show by clear and convincing proof that for at least fifteen years he had actually occupied the land by either showing (1) the premises are protected by a substantial enclosure or (2) the premises are usually cultivated and improved.  The defendant must also prove that the occupation of the premises was “under a claim of title” or hostile.

Facts:  Ds owned land adjoined to P, P brought action to compel removal of the defs encroachment on the land; defs counterclaimed adverse possession by plaintiffs and predecessors for 30 yrs.  Plaintiff had made a garden on the land, installed a small shack, built a garage, placed a portable chicken coop, cut brush, and “littered” property with odds and ends that the def described as junk, rubbish, et cetera. 

Case History:  Trial court for D

Question:  Is there evidence showing premises were cultivated or improved sufficiently to satisfy the statute (the court had already said that the other criteria for adverse possession, protected by substantial enclosure, was not met; this is the remaining “or” criteria)

Answer:  No
Reasoning:  

Cultivation incident to a garden is not sufficient to satisfy the cultivated requirement, as the court did not know the boundaries of the garden and proof that it supplied vegetables to neighbors is not sufficient; the court found that the “junk” and rubbish strewn about were not improvements; that the garage Lutz installed was thought to be on his property so it wasn’t “hostile”; and that there wasn’t sufficient hostility because when Lutz had the previous opportunity to voice his hostility, William Lutz (deceased) ceded that Van Valkenburgh owned the property in a separate action to gain an easement

Mannilo v. Gorski, 255 A2d 258 (NJ 1969) (page 133)

Takeaway:  Adverse possessor can gain title to land though the possessor mistakenly believed the property in question was his own

Facts:  P owned property next door to the D; when D’s son remodeled D’s home, built concrete walk and steps that encroach 15 inches onto P’s land.  P sued for injunction to remove the walk and steps; D claims entitled to 15 inch stretch by adverse possession.  P argues D did not acquire title because D mistakenly believed steps and walk were over her property, and therefore the possession was not hostile

Case History:  Trial court judgment for P

Question:   Must entry and continuous possession be accompanied by a knowing intentional history (i.e. is a mistaken claim of title sufficient to support a claim of adverse possession)?

Answer:  Yes—

Reasoning:  

· Any entry and possession for the required time which is exclusive, continuous, uninterrupted, visible and notorious, even though under mistaken claim of title, is sufficient to support a claim of title by adverse possession

· However, no presumption of knowledge arises from a minor encroachment along a common boundary (i.e. adjoining area is of small area and the fact of intrusion not self-evident apparent to the naked eye); in such a case, only where the true owner has actual knowledge thereof may it be said that the possession is open and notorious

· However, if innocent trespasser of small portion of land adjoining a boundary line cannot remove o eliminate the encroachment without great hardship or great expense, true owner may be forced to convey the and upon payment of fair value without regard to whether the true owner had notice of the encroachment at its inception

Adverse Possession of Personal Property
· The general rule is that you cannot have valid claim to a stolen title (with few exceptions, including cash)

· As the thief often disappears and we are left with two innocent parties, this is an unattractive choice.  Different jurisdictions may resolve this differently in different contexts.  

· Generally the states employ “buyer beware”—if you buy a stolen car, you are out of luck
 

· The idea here is that adverse possession can come into play—if the successor to the thief holds it long enough and does the right kinds of things, they become the owner.  

· But the really difficult question is when does the statute start running?  

· Discovery rule:  Clock starts ticking at the time of the theft (if the theft was concealed there will be delay)—you have to exercise diligence right away.  A more lenient rule/a variant on the discovery rule is the clock starts ticking when the time of the theft was first known or should have been known through due diligence 
· Demand Rule: clock doesn’t start ticking until you come upon the thief and say you shouldn’t have that property (the New York rule).  This is very protective of the owner
FIRST POSSESSION (WILD ANIMALS)

Pierson v. Post¸ 3 Cai. R. 175 (N.Y. Sup. Ct. 1805) (page 23)

Takeaway:  To acquire possession of a wild animal, one must either mortally wound, greatly maim, capture, or ensnare them such as to deprive them of their natural liberty and subject them to the control of the pursuer

Facts:  Post was chasing a fox with a band of hunting dogs on an uninhabited beach.  He had gotten within view of the fox when Pierson came along, and knowing that Post was hunting the fox, went ahead and killed the fox and carried it off.

Case History:  For Post in the lower court
Question: Does pursuit alone amount to establishing possession of a wild animal?

Holding/Answer:  No
Reasoning:  Must so wound, circumvent, or ensnare the wild animal as to deprive it of natural liberty and subject to control

Class Notes: 
There are all sorts of ways to resolve these conflicts.  The questions are is first possession the approach we want to use (which was assumed in Pierson), and which type of first possession to use

1. First possessor  

a. Within first possession, we consider issues like incentives, certainty, information costs, reasonable prospect

2. Split ownership is not a usual approach to issues such as “who caught the ball first” (note it isn’t splitting ownership in terms of slicing the ball down the middle, but in selling the ball and splitting the proceeds)

3. For-sharing needs rule: who needs the property the most

4. Present possessor rule: this is a lot like the rule of nature; whoever has the ball at this time is the possessor

5. Merit rules

6. Public Ownership (all animals are basically property of the state, at various times this has been a solution

Keeble v. Hickeringill, Queen’s Bench, 11 East 574 (1707) (page 30)

Takeaway:  One cannot engage in violent or malicious acts done to get in the way of another’s occupation, profession, or way of getting livelihood, including if that occupation attracts wild birds onto the property.  However, one can interfere with another’s occupation, et cetera, in the course of business, such as establishing a competing business

Facts:  Plaintiff owned decoy pond for business. On two separate occasions, the defendant went to the pond and shot his gun several times, driving away the wild birds.  The Defendant did so willfully and maliciously and with the intention of driving away the birds.
Case History:  Lower court for Plaintiff
Question:  Did defendant’s actions violate Plaintiff’s property right?

Holding:  Yes

Reasoning:  Since P was lawfully engaged in making a decoy and participating in this trade was profitable to him, D’s act to get in the way of P’s occupation is unlawful.  However, it would not be unlawful if D had simply built a decoy pond on next door’s property, for example, and birds had chosen to go there instead (like in the school case)

Other Wild Animal Cases

· Mullet v. Bradley (53 N.Y.S. 781 (Sup. Ct. 1898), seal lion captured by P escaped, def bought from fisherman who had found it couple weeks later 70 miles for NY, finding for def (P learned def had sea lion about a year later)

· E.A. Stephens & Co. v. Albers, 256 P.2d 15 (Colo. 1927): nonnative silver fox escaped from breeding ranch, shot by farmer (fox was roaming around chicken house), farmer sold pelt to def, pelt still had branding tattoos, finding for P.  Had reason to know belonged to somebody else
· Conti v. ASPCA, 353 N.Y.S. 288 (Sup. Ct. 1974): parrot used by ASPCA escaped, P found parrot in yard and called ASPCA for advice on how to care for parrot, APSCA regained possession.  This seems more like a domesticated animal/pet case
· C.B. Wiley v. Baker (Tex. Civ. App. 1980): Non-native elk escaped and shot by def one month later, court found for def

Additional Notes:

Ratione soli =  landowner already had possession of animal by virtue of possessing the land when the trespasser killed or captured the animal

Carol Rose – Possession as the Origin of Property (page 180)
Takeaway:  Possession requires a type of communication—by means of a claim, a possessor communicates with a potentially interested audience of parties 

Facts/Reasoning:  

· In this piece, Carol Rose explores “how things come to be owned”

· Traditional views

· Locke: original owner is one who mixes his or her labor with a thing, and it is through this commingling of labor that ownership is established

· problems: not clear you own the labor itself (2) even if you do own the labor, does not establish the scope of your right to ownership

· Locke’s contemporaries: Original ownership through the consent of the rest of humanity

· problem: administrative cost of getting consent to the division of things among individuals

· Common law approach: Possession or occupancy is the origin of property; first possession is the root of title

· Looking at Pierson v. Post, we have two seemingly competing ideas for defining possession (1) notice to the world through a clear act (2) reward to useful labor

· Rose reconciles these two principles by arguing that the common law defines acts of possession as some kind of statement, where the original claim looks like a kind of speech and the audience is all others who might be interested in claiming the object in question

· Useful labor is “the very act of speaking clearly and distinctly about one’s claims to property” (p. 184)

· Possession is the “articulation of a specific vocabulary within a structure of symbols approved and understood by a commercial people” (p. 186)
Henry Smith: The Language of Property: Form, Context, and Audience (Supp. Online)
Takeaway:  In possession cases (whaling, fox hunting, manure) court decisions “reflect an informational tradeoff by keeping conventions simple for widespread and anonymous audiences—the audiences most likely to lack background knowledge”

Facts/Reasoning:  
· One facet of the choice of symbols to communicate possession is the tradeoff between intensiveness and extensiveness of the information—the larger and more diverse the target audience, the more courts will intervene to limit the intensiveness of the information carried by the symbols

· A small group that shares background information, and has much at stake, will tend to have a detailed rule

· For example, in a context such as the whaling industry, custom was easiest to use: group had much at stake and much background knowledge

· Note that courts are not the only enforcers of rights—norms and sometimes the law work to facilitate informal enforcement by members of society


THE COMMONS, WILD ANIMALS, AND NATURAL RESOURCES

Ghen v. Rich, 8 F. 159 (D. Mass. 1881)

In order to establish property rights in the commons, you must reasonably mark your claim to something.  When the circumstances only allow minimal markings, then that may be sufficient.

Facts:
In the local whaling community, whalers shoot whales with uniquely-identified bomb-lances.  The dead whale then sinks to the bottom, only to float to the surface several days later.  The plaintiff had harpooned a whale and, according to local custom, left his harpoon in the carcass for subsequent identification of ownership.  Someone other than the plaintiff found the whale when it floated to the surface and sold it to the defendant, who then sold the whale oil.

Posture:
The plaintiff sued the defendant to recover lost income.

Reasoning:
The plaintiff did everything possible to mark the whale carcass, and it would ruin the industry to require him to do more before establishing possession (there being little incentive to hunt whales if you can’t claim them afterwards).  Even though a whaler’s markings/claims on a dead whale were minimal, the custom of establishing ownership through bomb-lances was reasonable and efficient.  

Holding:
Judgment for the plaintiff, with each party paying its own court costs.

Class notes:
What is the role of custom here?  Did the industries and customs of the area impose certain obligations on the whale’s finder?  Should customs ever affect the law?  Doesn’t the law require context (illusion of self)?  

Anderson v. Beech Aircraft Corporation, 699 P.2d 1023 (Kan. 1985)

When no legal title (to oil and gas specifically) has been established/preserved, anyone can “capture” goods from the commons.

Facts:
Beech Aircraft owned land near the Anderson’s land.  Beech injected gas into a subterranean reservoir (without a license)—a reservoir that extended beyond Beech’s property line and under the Anderson’s property.  The Andersons were extracting and using the gas injected by Beech.

Posture:
The Andersons sued Beech to quiet title, to recover damages for slander, and for an accounting.  The trial court issued a summary judgment for the Andersons, holding that they had the right to extract Beech’s injected gas.  This case was taken up on interlocutory appeal.

Reasoning:
The law of capture applies to gas injected into subterranean reservoirs without a license.  Holding otherwise would invite excessive litigation between owners of adjacent properties with mineral interests, and complex remedies would be required for such suits.  Further, the Kansas statutory scheme authorized only public utilities to inject gas, and non-public utilities were statutorily required to seek approval before using a neighbor’s underground spaces.

Holding:
Summary judgment upheld.  

Class notes:
Isn’t this really wasteful?  Doesn’t this force Beech to buy above-ground reservoirs?  Is this really the best decision, given the consequent allocations?

Garrett Hardin, The Tragedy of the Commons, 162 Science 1243-1248 (1968)

When the incentive structure is such that an actor would bear only a fraction of the costs of an action, but would simultaneously reap all of the benefits of that action, a Tragedy of the Commons is created.

This holds true from polluting manufacturers to child-bearing parents.  In short, and contrary to the laissez faire understandings of economics, rational self-interested actions can lead to socially undesirable effects.  Appeals to conscience are ineffective here, and eventually select for those without pangs of conscience.  The key is to remove free and independent choices in such areas (most pointedly in childbearing).

James M. Acheson, The Lobster Gangs of Maine (1988)

In lobstering communities, the water and its lobsters are thought to be common property—but practice realities contradict legal theories.

In practice, harbor gangs have dibs on certain portions of the fishable waters, and encroachments into other gangs’ territories are not tolerated; unofficial enforcement of the access norms is highly effective, and every successful fisherman must respect the rules.  This system increases efficiency and avoids the Tragedy of the Commons—even in the absence of private property.  That is, “open access”—not “common property”—causes problems.  Thus, Tragedies of the Commons are not inevitable in the absence of private property.  

WATER

Finley v. Teeter Stone, Inc., 248 A.2d 106 (Md. 1968)

There are two property rules for percolating waters underground: the English Rule allows absolute use of percolating waters below your property.  The American Rule (“reasonable use” or “correlative rights” rule) allows reasonable use of percolating waters below your property.

Facts:
Mr. and Mrs. Finley own a tract of land adjacent to a stone quarry operated by Teeter.  In order to keep the quarry dry, Teeter must pump all water out of the quarry.  This depresses the water table, which then leaves vacant pockets of air underground.  Some of these pockets are beneath the Finley’s land.  When rainwater floods into these pockets, the surrounding earth collapses inward.  The pockets eventually reach the surface, causing sinkholes on the Finley’s property.

Posture:
The Finleys sued for damages.  The Circuit Court directed a verdict for the defendant, and assessed costs in Teeter’s favor.  

Reasoning:
For percolating (as opposed to flowing or streaming) waters, there are two approaches.  The English Rule is to allow absolute use of the water below the surface of one’s property—an “absolute ownership rule.”  The American Rule, which was adopted to counteract the draconian effects of the English Rule on injured parties, is to allow reasonable use of the waters below one’s property—a “reasonable use rule” or “correlative rights rule.”  Injury to another’s property is permissible as long as the use of the percolating water is reasonable/related to a legitimate use of its land.  Regardless of which rule you apply, the defendants are not liable, as their use of the water for quarrying purposes was reasonable. 

Holding:
Judgment for the defendant (mining company) affirmed, and costs assigned to the plaintiff.

Class notes:
Aren’t there other approaches?  Instead of having the property rules outline in Finley (which admittedly have the advantage of clarity), couldn’t you use a liability rule?  If you are forced to internalize your externalities, then don’t you reach a more efficient outcome à la Coase (even if you partially sacrifice clarity)?  

Carol M. Rose, Property and Persuasion: Essays on the History, Theory, and Rhetoric of Property Ownership, 163-167, 184-190 (1994)

The “natural history” of property rights holds that there are three stages of property rights development:

1. No scarce resources, and no assigned property rights

2. Semi-scarce resources, but property rights are assigned to groups/clans/tribes.  Within the groups, no specific rights are assigned; property is held in common.

3. Scarce resources, with full-blown assignment of property rights.

The story of water rights presents a contradictory trend:

1. Pre-19th century, people were entitled to the natural flow of water running through their lands.  Everyone with access to water is equally entitled to its use.  (The second stage of property rights evolution, as described above.)

2. Post-19th century, people are entitled to the reasonable use of their water running through their lands—even if it disrupts the natural flow.  Individual rights of use/property are defined.  (The third stage of property rights evolution, as described above.)

Why did water rights in the West develop more quickly than their eastern counterparts?  Because water use in the West was more consumptive.  In the West, water was used for irrigation (zero-sum), whereas water in the East was used for power generation (non-zero-sum).  With the differences in usage, it made more sense to develop more quickly in the West.  

Overall, it seems that the 3-stage “natural history” story oversimplifies.  There are actually two branches to the third stage: in branch 3A there is a zero-sum goal (like irrigation), so you end up with traditional, exclusive property rights.  In branch 3B, the goal is non-zero-sum (like the avoidance of water pollution), so you end up with property rights that partially protect individual use but also preserve the resource for others.  

Evans v. Merriweather, 4 Ill. 492 (1842)

Reasonable use of water is the appropriate rule, irrespective of who began appropriating the water first.

Facts:
Evans owned a mill located upstream from Merriweather’s mill.  Merriweather bought his property after Evans built his mill.  When the stream that powered and provided water to the mills began to dry up, Evans’ employees diverted all of the streamwater into their own well—causing Merriweather’s mill to become useless.

Posture:
Merriweather sued and won.  Evans objected to the judge’s instructions.

Reasoning:
Irrespective of who began appropriating the water first, you must use the stream reasonably.  Unnecessarily diverting the whole of a stream is not a reasonable use.  The diversion of this stream was not necessary, strictly speaking; Evans did not rely on it for sustenance or cultivation.

Holding:
Judgment for the plaintiff (downstream Merriweather) affirmed, with costs assigned accordingly.

Class notes:
Wouldn’t a liability rule be easier/more efficient/better?

Coffin et al. v. Left Hand Ditch Company, 6 Colo. 443 (1882)

The first appropriator establishes property rights to a water source—not the person who owns the land over which a water source flows.

Facts: 
The ditch company diverted water from a stream for irrigation.  The defendant lived on (and owned) land downstream, and decided that he too wanted to use the stream for irrigation, but he was unable to irrigate his fields because of the diverted water.  He destroyed the plaintiff’s materials that diverted the water, and then began using the water for his own purposes.

Posture:
The ditch company sued for damages, and won.

Reasoning:
The ditch company had a right to appropriate the stream because nobody else at the time of the appropriation had staked a claim to the water; the first appropriator establishes rights.  If the defendant had already been using the water for irrigation, perhaps the ditch company could not have taken the water—but that not being the case, the diversion of the water was permissible.  It does not matter that the defendant owned land downstream, so long as he wasn’t using the water prior to the diversion.  Interfering with the ditch company’s diversion, therefore, was not justified.

Holding:
Judgment for the plaintiffs (upstream ditch company) upheld, as the destruction 

Class notes:
Wouldn’t a liability rule be easier/more efficient/better?

ACQUISITION BY CREATION

The Human Persona as Commercial Property: The Right of Publicity
J. Thomas McCarthy, 1995 (P. 184)
The right of publicity is “simply the right of every person to control the commercial use of his or her identity.

Facts/Reasoning: 

· It is illegal under this right to use without a license the identity of a real person to attract attention to an advertisement or product.

· This right gives every person the right to prevent or to permit for a fee, the use of his or her identity in an advertisement to help sell someone’s product.

· This right impacts ONLY commercial speech – advertising. It does not affect the news, stories, entertainment, satire or parody.

Zacchini v. Scripps-Howard Broadcasting - US SC, 1977 ( p. 185)
First Amendment does not allow broadcasters to ignore “right of publicity”
Facts: A reporter for S-H filmed Zacchini’s performance without his permission and aired the film on the 11:00pm news with favorable commentary. Zacchini sues S-H for damages, alleging unlawful appropriation of professional property. 

Case History: TC – granted summary judgment for defendant. Appellate Ct – reversed, finding causes of action in P’s complaint for conversion and copyright infringement. Supreme Ct of Ohio reversed for D. Found that there is a “right of publicity,” but held that TV station has a right to broadcast matters of public interest unless intent is to appropriate benefit for non-privileged purpose or to injure individual.

Question: Do the 1st and 14th Amendments immunize the media for damages for infringement on “right of publicity”?

Answer: NO.  While state may privilege press to appropriate “right of publicity,” the First and Fourteenth Amendments do not require them to do so. Court can make broadcaster compensate Zacchini.

Reasoning:

· “Right of publicity” is necessary to protect individual’s interest in his act.

· First, grant valuable, enforceable rights in order to encourage individual efforts to produce works of benefit to the public (art, invention, entertainment)

· Second, reward the owner for his work

· Filming entire act for public to watch was an appropriation of professional property that posed substantial economic threat.

· The effect of a public broadcast is similar to preventing P from charging an admission fee.  It goes to the heart of his ability to earn a living as an entertainer.

· Strong case for “right of publicity” because the very activity by which Zacchini acquired his reputation is appropriated.

· Decision will not harm public - P seeks damages, not injunction.

Class Notes:
There is a fuzzy line right to publicity and first amendment rights.

TV station would argue that they were providing free advertisement rather than harming Zacchini’s ability to earn a living.

a) He might argue that he is entitled to give consent to advertisement. He would still have a claim, but just wouldn’t get damages.

Right of publicity will impact speech such as news because news as entertainment competes with Zacchini as entertainment.

a) Zacchini’s claim was not outlandish because the entire act was recorded.

b) If the news station had asked Zacchini or simply used a still shot, it probably would have been OK.

White v. Samsung Electronics America, Inc., 9th Cir. - 1992 (Page 191)
Right of publicity extends beyond name and likeness to any “appropriation” of identity – anything that “evoke[s]” personality.
Facts: Samsung ran an ad depicting a robot, dressed in a wig, gown and jewelry so as to resemble Vanna White, in White’s pose and next to a Wheel of Fortune game board.  They referred to is as the “Vanna White” ad. White sued Samsung for damages in part under her common law right of publicity.

Case History: TC - District court granted summary judgment for Ds. White appealed.

Question: Did the district court err in granting summary judgment to Ds?

Holding/Answer: Yes. 

Reasoning: District court erred because White alleged facts showing that Samsung and Deutsch had appropriated identity. Right of publicity covers use of identity, not just name and likeness.

· The right of publicity has developed to protect the commercial interest of celebrities in their identities. 

· If one’s identity is exploited commercially, there is an invasion of right whether or not the person’s name and likeness is used.

· The question is not how D appropriated identity, but whether D has done so.

· Note that Defendants themselves refer to the ad as the “Vanna White” ad even though her name and likeness are not used

· Celebrities exert considerable energy and ingenuity into creating an identity. Law protects the celebrity’s sole right to exploit this value.

White v. Samsung Electronics America, Inc., 9th Cir.  – 1992  (p. 194)

Dissent counsels against overprotecting IP.
Question: Should the Court grant Samsung’s petition for rehearing?
Holding/Answer: No.
Reasoning: Dissent by Judge Kozinski

Overprotecting intellectual property is as harmful as under protecting it.

· Need a public domain for creativity.

· This case erects of property right of dangerous breadth:

· The majority is creating a NEW right – not one that has existed in California before.

· It is now a tort for advertisers to “remind the public of a celebrity”.

· This withdraws too much form the public domain.

· Raises First Amendment problems

· IP law requires careful balances between what is set aside for the owner and what’s left for the public domain. IP rights incur costs against future creators and the public at large.

· In this case, IP rights are imposed to shift the balance in favor of celebrities at the expense of public culture and creativity.

· The right created here has none of the essential limitations that are typically attributed to IP rights – no well-defined, limited characteristics like name and voice.

Class Notes:

Is there any value in the White decision, or is the celebrity just having her way with the courts?

a) Celebrities may not want to be associated with certain products. The abilities of others to associate their image with things they did not give consent to, it may affect her own building of her identity.

b) Argument that people should have a right to determine the commercial use of their image

In White’s defense, public attention is a scarce resource. She should be able to determine when the public pay attention to her.

 Property Rights Theory and the Commons: The Case of Scientific Research Merges (Page 560)
Science is a limited access common.
Facts/Reasoning: 

Contrast between science as a public enterprise (govt. funding and open dissemination) and growing reliance on intellectual property rights (patents; exclusivity)

· Conflicts over extent to which researcher must make results available to community

· Increasing value of patents makes adherence to norm of open access more expensive

· Science divides transactions into two classes

· those w/ other pure scientists ( old rules (informal property rights)

· those with commercial entities ( property rights

OddzOn Products, Inc. v. Oman -- 1989 (Page 199)
Plaintiff: OddzOn Products, maker of the Koosh Ball.

Defendant: Oman, a bureaucrat in the Copyright Office

Facts: OddzOn filed an application to copyright the Koosh Ball, a sphere formed of many hundreds of floppy, wiggly, “elastomeric spaghetti-like filaments radiating in three dimensions,” arguing it was a sculptural work. Copyright office rejected its application because Koosh Ball is a familiar design (not copyrightable) and because an object’s tactility is a functional part of the work (not copyrightable).

Case History: OddzOn sued in federal district court. Defendant moved for summary Judgment.

Question: Did the Copyright Office abuse its discretion in rejecting OddzOn’s application to copyright the Koosh Ball
Holding/Answer: No.  Summary Judgment for the Defendant granted.

Reasoning: 

An object’s shape is not the sina qua non  of the copyright determination. The test is whether a work contains certain “minimal levels of creativity and originality.”

· Problem is that the Koosh ball’s shape approximates a sphere and that there is not enough additional creative work beyond the object’s basic shape to warrant a copyright.

· Court finds no abuse of discretion in Registrar’s decision.

Koosh’s tactility does not warrant copyright. 

· The law prohibits protecting articles of utility.

· Registrar did not abuse discretion in finding that Koosh Ball’s tactility is inseparable from its utility. Tactility was incorporated to teach children with poor eye-to-hand-coordination to play catch.  

Class Notes: 

· This is a copyright case, but this looks like a patent case. Fuzzy line between the two.

· Getting a copyright is very easy, but not for this.

· Get a patent for utilitarian things. Copyright v. Patent uneasiness.

· Lots of borderline cases trying to separate objects’ expressive and utilitarian aspects.

Feist Publications, Inc. v. Rural Telephone Service Co., US SC - 1991 (Pg.201)
Originality is a constitutional requirement for copyright protection.
Facts: RTS publishes annually updated telephone directory. Feist offered to pay RTS for the right to use its white pages listings. RTS refused. Feist used RTS listings without their consent. RTS detected the copying. RTS sued Feist for copyright infringement in the district court for the district of Kansas. 

Case History: TC- District Court granted summary judgment to RTS. Appellate Court - Tenth Circuit affirmed, stating that telephone directories are copyrightable.

Question: Does the copyright in RTS’ directory protect the names, towns, and telephone numbers copied by Feist?
Holding/Answer: No.  Reverse Appellate Court. 
Reasoning: Feist’s use of RTS’ white page listings cannot constitute infringement because RTS’s white pages lack sufficient originality to be copyrightable.

· Copyright Acts of 1909 and 1976 both confer copyright protection to compilations of facts.

· If selection and arrangement of facts are original, then these elements of the work are eligible for copyright protection.

· BUT, the facts themselves do not become original through association.

· Copyright Act of 1976 defines a copyrightable compilation to have three distinct elements:

· the collection and assembly of preexisting materials, facts, or data 

· the selection, coordination, or arrangement of those materials

· the creation, by virtue of the particular selection, coordination, or arrangement, of an “original” work of authorship

· Originality is a constitutional requirement for copyright since Congress’ power to pass such legislation came from Article 1, cl.8, §8 of the Const.

· RTS’ white pages are limited to basic subscriber information arranged alphabetically  -- this lacks sufficient creativity to warrant any copyright protection.

Class Notes:
The Court deliberately makes a constitutional argument rather than basing decision on narrow statutory grounds, perhaps to give order to the case law.

Counter-argument to the Court’s decision: phone book becomes a public good after being published (non-rival, public benefit)

Should there be copyright for hot news?

Moore v. Regents of the University of California, SC of CA, - 1991 (Page 221)
Should protect a patient’s right to disclosure through liability for failure to disclose rather than extending tort of conversion.
Facts: Moore underwent treatment for hairy cell leukemia at UCLA Medical Center. Doctors removed his spleen with his consent, but then used the spleen for research purposes, and collected biological materials from which they produced a marketable cell line all without Moore’s consent . The Regents, Moore’s doctor, and researcher patented the cell line and planned to split the proceeds of commercial development. Moore sued physician and UCal for failing to disclose preexisting research and for his economic interest in the cells.

Case History: TC - sustained all of the defendant’s demurrers. Appellate Court reversed.
Question: Does Moore’s complaint state a cause of action?

Holding/Answer: yes and no. The complaint states a cause of action for breach of the physician’s disclosure obligations, but not for conversion
 

Reasoning: (Judge Panelli)

· Breach of Fiduciary Duty: Moore stated a cause of action against Golde in alleging that he breached his fiduciary duty by failing to disclose the extent of his research and economic interest in Moore’s cells before obtaining consent to the medical procedures by which the cells were extracted.

· Conversion: Extending tort theory of conversion to cover Moore’s claim is not advisable 

· Conversion is a tort governed by strict liability that protects against interference with possessory and ownership interests in personal property.

· There is no direct authority for importing law of conversion to this case

· Policy counsels against such an extension of conversion to cover human cells.

· Do not want to provide disincentive for socially useful research.

· Do not want to limit product development of medicine or research by creating uncertainty about legal title to biological materials.

· Rather than extend conversion, it is more appropriate to protect existing disclosure obligations through liability

· The tort of conversion is not necessary to protect patients’ rights.

· Problems in this area are better suited to legislative resolution

Concurrence: (Judge Arabian)

· Legislature must deliberate moral issues raised: What effect on human dignity will be created if there is a marketplace of human body parts, bidding for such materials, and exposures to researchers to potentially limitless tort liability?

· A licensing scheme establishing a fixed rate of profit sharing between researcher and subject has already been suggested.

· Creating a tort of conversion is not the answer to addressing D’s greed.

Concurring and Dissenting (Judge Broussard)

· There is common law precedent to support Moore’s conversion claim. A patient has a right to determine, before a body part is removed, the use to which the part will be put after removal. 

· Breach of fiduciary duty will not always exist in other factual settings. In these cases, patients will have no way to seek redress without a claim under tort theory of conversion.

· E.g., if patient donated cells to a research institution, then another research institution stole those cells to do research – there is no breach of fiduciary duty.

· Under majority opinion, patient would have no claim under conversion.

· Majority’s holding just prevents patients from getting any profit from cells value while permitting defendants to exploit their full economic value.

Dissent (Judge Mosk)

· Property is often said to refer to a “bundle of rights” that may be exercised with respect to an object. But the same bundle does not attach to all forms of property.

· Even though the law limits or forbids the exercise of certain rights over certain forms of property (for policy reasons), these limits do not extinguish the right itself.

· When Moore’s cells were excised, he had the right to do with his own tissue whatever the defendant’s did with it. He could have contracted with researchers and pharmaceutical companies to develop and exploit the vast commercial potential of his tissue and its products.

Class Notes:
To the extent that a person has the ability to determine the use of their body parts after death, you could say they have some sort of property right, perhaps as a gatekeeper.  As the dissent points out, saying whether something is inalienable or not does not really answer the question of whether it was property

· Sometimes you can give away property, but cannot lawfully sell it

· Sometimes you can sell property, but cannot lawfully give it away (bankruptcy)

· There are some things you cannot lawfully give away or sell (your bar license to practice law)
Property and Personhood, 1982, Margaret Jane Radin (Page 8-19)
A general justification of property entitlements could hold that the property rights get stronger as you move from fungible to personal property.

Facts/Reasoning: 

To be a person, an individual needs some control over resources in their external environment.  Property rights can give this control, and thereby support personhood.

· Most people possess certain objects they feel are almost part of themselves.

· In contrast, property that is held purely instrumentally is fungible

If the body is property, then objectively it is property for personhood. 

· Body parts can become fungible commodities in some cases, just as other personal property can become fungible with a change in its relationship with the owner – blood transfusion, hair cut off for a wig, etc.

The personhood perspective generates a hierarchy of entitlements: the more closely connected with personhood, the stronger the entitlement.

· This theory would tell govt to curtail one person’s fungible property right in favor of another’s personal property right.

· Not all object-loss is equally important. A few objects may be so close to the personal end of the continuum that no compensation could be just.

Radin suggests how legal procedure (burdens of proof, standards of review) can shift the risk of error away from hurting protected interests in personal property.

· However, she is surprised that this general limitation on property has not developed.

Markets and Morals, 1987, Margaret Jane Radin (Page 336-345)
The idea that each person’s attributes are fungible and therefore tradable, subverts our notion of personhood which is based on an ideal of individual uniqueness.

Facts/Reasoning: 

Market-inalienability is the situation in which something cannot be traded on the market.

Radin argues that we should evaluate market inalienabilities by understanding of the concept of “human flourishing.” 

Radin critiques universal commodification (Posner) which privileges profit-maximizing, buying, and selling.

· stifles the individual and social potential of human beings.

· disguises relationships between people as relationships between commodities governed by abstract market forces.

The rhetoric about universal commodification might lead to wrong answers in sensitive cases, is insulting or injures personhood regardless of the result, and will lead to different results than if we promoted rhetoric of non-commodification. 

Example of rape:

· Market conceptions of rape:

· Posner: prevention of rape is essential to protect the marriage market and to secure property rights in women’s persons. 

· Calabresi-Melamed: people hold a property rule entitlement in own bodily integrity.

· These market understandings of rape

· present a risk of error (might undervalue the costs of rape to the victims).

· conceive of bodily integrity as fungible (when it is personal)

· detach from the person that which is integral to that person.

SUBSEQUENT POSSESSION:  FINDERS & TREASURE HUNTERS

Armory v. Delamirie - 1722 (Page 62)
A finder of a piece of property can claim ownership rights against anyone except the rightful owner.

Facts:  P found jewelry with a gemstone and took it to D (jeweler) to estimate value.  D took gemstone under pretense of evaluating jewelry.

Case History:  King’s Bench (Supreme Court) 
Question:  Can the finder of an object claim ownership of the object against someone who is not the original owner?
Holding/Answer:  YES
Reasoning:  Ownership of finder is not absolute, but he can keep it from all except true owner

Class Notes:
· If you wanted the object back rather than damages, then you would have sued in replevin rather than trover.

· If the object was stolen, then according to the article about “hornbook law,” the thief would get the object.

· Why do we protect mere possessors?

1. Stability

2. Possession is often a good indicator of ownership and it is low-cost

3. It facilitates bailment.  Without possessory ownership, bailments would be very risky.

4. Rewards – Rewards would be useless if possessory ownership was not the norm.

5. Closeness to the owner – The rules keep the ownership close to the original owner

· If the original owner came along and the chimney sweep boy had already spent the money gained from trover, what would happen?  The chimney sweep would be liable if the owner goes after him in a reasonable period of time.  

· If the owner goes after the goldsmith, then there would be a problem.  This is one reason why courts prefer replevin to trover, since there would be less danger of double liability.

McAvoy v. Medina – 1866 (Page 69)
If a “misplaced” object is found by a visitor on someone else’s property, the object should remain with the owner of the property and not the visitor.  This rule does not apply if the object is a “lost” object.

Facts:  P found a pocket book in D’s shop.  After allowing P to keep it for a while to locate the true owner, P asked D for it back.  D refused.

Case History:  Mass. 
Question:  If a visitor finds a misplaced object on another person’s property, should the visitor get to keep the object after a certain period of time if the true owner is not found? 
Holding/Answer:  NO
Reasoning: 

· If the property were lost property, the finder would have the right to take it regardless of where he found it.

· The pocketbook is not to be considered lost, but misplaced.  

· It is the duty of the owner of the property to keep the pocketbook until the true owner should come looking for it.

Class Notes:

· The barber could be seen as the possessor and the involuntary bailee.  

· Misdelivery often leads to an involuntary bailment.

· The locus rule – allows the owner of the property to keep the object found on the property.  The positive of this rule is that the owner would know where to go if they figured out they had mislaid their property.  The negative is that it does not give the finder an incentive to turn over the property and it also gives the owner no reason to try to find the real owner.

Benjamin v. Lindner Aviation, Inc. – 1995 (Page 70)
If a “misplaced” object is found by a worker on someone else’s property, the object should remain with the owner of the property and not the worker.  The worker is not entitled to a finder’s fee.

Facts:  P found $18,000 inside the wing of an airplane he was servicing.  At the time of the discovery, D, State Central Bank (SCB) owned the plane and second D, Lindner Aviation, employed P.  All three parties claimed the money.

Case History:  District court - currency was misplaced property, belongs to SCB.  Finder P gets 10% finder’s fee.  P appeals and both Ds cross appeal.
Question:  If a person finds a mislaid object on another’s property, does he get the property and if not a finder’s fee? 
Holding/Answer:  NO property, NO finder’s fee
Reasoning: 

· Under the common law, there are 4 categories of found property: 

1. Abandoned property – property that the owner has voluntarily relinquished rights to.  Abandoned property that is found belongs to the finder.

2. Lost property – Property is lost when the owner unintentionally and involuntarily parts with its possession and does not know where it is.  Lost property that is found belongs to the finder.

3. Mislaid property – Mislaid property is voluntarily put in a certain place by the owner who then forgets or overlooks where the property is.  The right of possession belongs to the owner of the premises where the property was found against all but the true owner.  The finder has no property rights.

4. Treasure Trove – Property that was concealed by the owner for such a length of time that the owner is probably dead or undiscoverable.  Finder is entitled to finder’s fee.

· According to the definitions above, the court finds that the money was mislaid.

Columbus-Amer. v. Atlantic Mut. Ins. – 1992 (Page 84)
If a person finds a treasure trove and the owner claims the property, the finder is entitled to a finder’s fee, but not ownership.  The fee may be higher than quantum meruit and may be as high as 90% of the value of the find.

Facts:  D recovered sunken treasure from ship which sank in 1857.  Thirty-nine insurance companies sued to claim ownership.

Case History:  Lower court - property had been abandoned by the insurance companies and therefore Law of Finds rather than Law of Salvage applies.  All treasure goes to D.
Question:  If a person finds a treasure trove, does the finder get to keep the property even though the true owner has not abandoned the property and if not does he get a finder’s fee? 
Holding/Answer:  NO ownership of property, YES finder’s fee
Reasoning: 

· There are two legal doctrines that govern property found from the ocean – 

1. The common law of finds, which gave the property to the finder, was generally used for maritime property that was never owned such as whales and fish.

2. The law of salvage was historically used when ships or cargo were recovered from the bottom of the sea.

· In salvage law, only the right to compensation for service and not the right to title is given to the salvor.  Also, the compensation may go beyond quantum meruit.

FEE SIMPLE & DEFEASIBLE FEES

Station Assoc. v. Dare County – 1999 (Page 278)
If a grant deed does not specifically mention that the grant is a fee simple determinable with possibility of reverter, it is a fee simple absolute.
Facts:  P’s ancestor granted land to the U.S. (D) for a “life-saving station” without specifying that the title was a fee simple determinable with possibility of reverter.  Decades later, U.S. no longer used land for station.  P sues to recover land.

Case History:  Lower court – title was fee simple absolute, to D.  Ct. App. Reversed. 
Question:  Can a fee simple determinable be implied if there is no express language in a grant deed specifying it as such? 
Holding/Answer:  NO
Reasoning: 

· Even if the property was granted under fee simple determinable, the P’s would not be able to claim title, since the government had condemned areas around and including the property for a national recreation area.

· The Court will recognize fee simple determinable only if there is “express and unambiguous language of reversion or termination of condition broken” in the document.

Red Hill Outing Club v. Hammond – 1998 (Page 284)
Courts disfavor conditions subsequent and therefore strictly construe any such provisions and resolve ambiguities against forfeiture of the property.

Facts:  D had given land that could be used as a ski slope to the Red Hill Outing Club in 1979 under fee simple subject to condition subsequent (had to “provide skiing facilities).    During the 1992-93 and 1993-94 ski seasons, the Club did not get a rope tow permit.  During the 1993-94 season the slopes were closed. D filed a notice of re-entry and possession.  P brought action against D seeking declaratory judgment.

Case History:  Lower court – no right of re-entry and possession to D.  The lower court strictly construed the condition subsequent - slopes only need remain open and the Club was not required to provide rope-tow.  The 1993-94 season was inadequate to be breach.

Question:  Can a fee simple with condition subsequent be resolved in favor of forfeiture of the land back to the grantor if the specific condition clause is ambiguous? 
Holding/Answer:  NO
Reasoning: 

· The general rule for interpreting deeds is to determine the intent of the parties at the time of the conveyance, but intent is not necessarily the factor when dealing with conditions subsequent

· The court disfavors conditions subsequent since it is a drastic remedy, forfeiture of land, for any kind of breach.

· Because of the disfavored status of conditions subsequent, courts strictly construe any such provisions and resolve all ambiguities against forfeiture.

Palm Springs v. Living Desert – 1999 (Page 290)
A holder of a future interest in a property is entitled to the property if the condition subsequent is in danger of imminent breach.  A city cannot bypass the condition by using its power of eminent domain.

Facts:  Pearl McManus granted a deed to the City of Palm Springs in 1986 for a piece of property that was to be used as a “desert preserve and equestrian center.”  The deed was a fee simple with condition subsequent and expressly stated that if the city did not solely use if for the purpose prescribed, the property would pass to the Living Desert Reserve (D).  3 years after the grant, P decided to convert the land into a golf course and tried to negotiate with D.  D refused and P offered to buy the reversionary interest for $200,000.  D refused and P then tried to establish eminent domain over the disputed land.

Case History:  The trial court found that the reversionary interest was not compensable and found for P

Question:  Can a city use its power of eminent domain to bypass a condition subsequent in a grant? 
Holding/Answer:  NO.  The city must pay D 100% of the value of the unrestricted fee in the land.
Reasoning: 

· A future owner with a reversionary interest is not entitled to the property until the breach has actually occurred.  An exception to this rule is if the breach is likely to occur within a short period of time.

· In this case, with the eminent domain proceedings instituted by the city, the breach was likely to occur.  The eminent domain proceedings cannot be an excuse for the breacher, since it was the breacher who created it.

Merrill & Smith – The Subdivision of Property Interests: Of Landlords and Tenants (Page 360)

Difference between Property and Contracts – Contracts recognizes no inherent limitations on the nature or duration of interests that can be subject to contract.  Property only recognizes a limited set of agreements that conform to standard forms.  The common law has no name for this limitation, but civil law calls this numerus clausus.

Facts/Reasoning: 

Leases are limited to four types:

1. Term of years

2. Periodic tenancy

3. Tenancy at will

4. Tenancy of sufferance

Anyone who wants to create a different kind of lease such as one that lasts “for the duration of the war” has to fit the lease into one of the four types.

Justifications for the rule:

1. Measurement-cost externalities

Creating a new type of property agreement imposes a measurement cost on other people who are not involved with the first transaction.  Once the new form is created and non-involved parties know it exists, all parties have to find out if their property agreement is subject to the new parameters.

2. Frustration Costs

It is in the interest of the public to have standardized forms of property and the numerus clausus rule acts as a sort of “pollution tax” to prevent people from adopting new and complex forms of property agreements.

3. Optimal standardization

The rule moves property agreements towards optimal standardization by allowing old forms of property agreements to exist and permitting legislative creation of new forms.

4. Information costs

As information costs go down, one can expect a loosening of the rule.

5. Institutional Choice

The rule makes courts an inhospitable place for change of property law and forces people to look to the legislature.  This in turn makes the rules more universal and stable.

LIFE ESTATE, FUTURE INTERESTS
Reversions & Remainders (303-306)
Reversions for retaining rights by original grantors, remainders for transferred future interests

Reversion:  future interest in land arising in operation of law whenever an estate owner grants to another a particular state, such as a life estate or a period of years, but does not dispose of entire interest.

Remainder:  in decedent’s estate, property not specifically devised in will

Divestment:  cutting short of an interest in property before its normal termination

Future interests from transfer of one of the defeasible fee simple estates  (always possible if fee simple is conditional)


Reverter, Rights of entry, Executory interests

Future interests from transfer of “lesser” estates: fee tail, life estate, leasehold estate


Reversions (interests retained by grantor), Remainders (interests transferred to grantees)

You have to have given the rights to the estate keep a reversion (reverts back to you).  Remainders are rights to other parties who may have rights to it in the future (the remainder that can’t be divided in a will).  Your remainder (or reversion) is in the title (fee simple absolute, determinable, etc), e.g.: 

To determine your interest, determine who you are, relative to the initial transaction (remainder for third party, reversion for grantor, executory interest for conditional third party) and then determine what you will get when your future interest occurs (conditions on title when you have it).

Conditions  (condition precedent grants property, condition subsequent takes)

Conditions can be “condition precedent” or “condition subsequent.”  Condition precedent gives someone a property; Condition subsequent takes away:  lose property if X happens.

Nelson v. Parker (Ind. 1997) (312-7)

Intent of will should control in granting life estate

Facts:  Russel Nelson left a deed of warrant to his son, Daniel Nelson, at his death, “subject to life estate in Irene Parker,” who had lived with him for 13 years.  Daniel filed a motion to eject Irene.  

Standing:  Summary judgment, Parker.

Question:  What governs assignment of life estate in the will?

Holding:  Use intent of will.

Reasoning:  On summary judgment, court found intent to give Irene life estate.  Daniel argued that subject to showed a reservation and that reservations can only go back to owner, not third party.  Ogel v. Barker (Ind 1946).  The court agreed it was a reservation, but held intent to be controlling.  Brown v. Penn Cent Corp.   It also noted the rule had been questioned.  Brademas v. Hartwig (Ind App 1977).  Old word uses like reservation could frustrate intent of well-meaning parties, joining Indiana to other jurisdictions. This could be overcome other ways, like transferring to third party, but IN rejects this path: “reservation” and “subject to” language is cumbersome; intent is clear.  

Note:  Daniel has indefeasibly vested remainder in fee simple absolute.  No conditions, he gets fee simple when both life estates expire.  He can transfer the remainder during his life or transmit it at his death, but it is subject to estate taxes.

Class Notes:  1.  Court doesn’t want to frustrate the clear intent of the grantor
2.  Rule serves no purpose – can get around it legally  3.  A purchaser would reasonably assume that the reservation is valid and expect to pay less for the property.  Voiding gives the purchaser an unfair windfall.  Traditional rule Convey a life estate to Irene, then convey the fee

Hausman v. Hausman (Ill. App. Ct. 1992) (327-36)

Cause of action for waste for failing to pay taxes on land held with life estate

Facts:  Nephew, Charles, sues uncle, George, because he has a remainder interest after George’s life estate claiming G failed to paid taxes (land inherited from C’s grandmother).  Count I: asks for declaration of rights, order to pay taxes, reimbursement for delinquent taxes payed.  Count II: failure to pay taxes was intentional to deprive C of property.  G counterclaims $5,000 unpaid loan to C and storage costs on property. G stopped paying taxes on advise of lawyer, intending his step-son to buy the property, but C paid the 86 taxes.  When the 87 taxes weren’t paid, the property sold.  C filed this before the sale in 1988, tried to get injunction to force paying taxes.

Standing:  Appeal for bench trial.  Count I: $1900 to C.  Count II: $7,500 punitive to C. Loan: $5,000 for G, for C on storage costs

Question:  Is not paying taxes waste?

Answer:  Yes, affirmed

Reasoning:  Breach of duty can lead to a cause for waste.  Thayer v. Storey (action of waste against life tenant who fails to pay taxes).  IL definition of waste:  Bond v. Lockwood (“Any act or omission which diminished the value of the estate or its income, or increased the burdens upon it or impaired the evidence of title thereto”); Pasulka v. Koob (“Waste occurs when someone who has lawful possession of real estate destroys it, alters it or neglects it so that the interest of persons having a subsequent right to possession is prejudiced in some way or there is diminution in value of the land being wasted”).  Waste can be one incident and doesn’t have to be physical , though historically it is repeated and physical.  Since the cause for waste was right, an injuction could have been acceptable, but since G was subject to actual and punitive damages, it was not an abuse of discretion.  Upholds punitive damages for intentional waste.  C wasn’t a “volunteer” (officious intermeddler) by trying to protect the property.  Refuses to overturn judge’s damage calculations.

Class Notes:  Expands the definition of waste, used to be physical and active (e.g. chopping down trees).
Here, the court allows an action for non-physical and permissive waste.  Punitive damages and denial of injunction upheld

Waste  (obligation of life tenant to keep same level of maintenance and not act maliciously)

A life estate can specify obligations and rights, waste deals with failing to maintain them.  Tenant must keep in reasonable repair (not obligated to make extraordinary improvements) but can’t call on future owners to offset costs.  Tenant must pay taxes, municipal fees, rent, or mortgage (no obligation to pay off principal).  Semi-permanent improvements should be negotiated between the estates.

Waste can be involuntary (“permissive waste” like failure to make repairs or pay taxes) or voluntary (intentional harmful acts).  Tenant has no right to intentionally harm property, except for “open mine doctrine”—if already being mined, drilled for oil, etc. has right to continue.  Increasing the value with new building or structural change is “ameliorative” waste, which can be enjoined by remaindermen.  

Selling, Alienability of Life Estates (selling a life estate is better with remaindermen; remaindermen can pay off a life estate interest)

A life estate is tranferrable, but it still ends when you die.  If transferred it is “estate pur sutre vie.”  Usually, to sell the life estate, you want to join the remaindermen to convey the property’s fee simple absolute.  A court might force a life estate to be sold in some cases, e.g. Baker v. Weedon (widow with life estate could not keep up carrying costs).   Some remaindermen may be unborn or unidentified which makes disposing of their interests difficult.  Sometimes a life tenant can be paid off in lump sum, but interest and lifespan variations make this calculation difficult.  Estate of Hewitt Co-executor’s sold the property and gave a life tenant a lump sum; court upheld.

Posner: Economic Analysis of Law §3.10 Divided Ownership—Estates in Land 

Divided ownership has developed efficient common law defaults (R 374-381)

· Land’s ownership can be divided, temporal examples.  Courts should treat split ownership as efficient, to give lessee incentive to improve, not limit his actions by doctrine of waste.  Oil lease:  lessee might want to drill wells as fast as possible to increase marginal benefit for him.  Courts have allowed “reasonable” number of well restrictions, lessee has to consider lessor’s financial interests of depleted oil.  Horizontal division allows joint ownership, two heirs with joint rights.  Law can solve all these problems and others like a dispute over who pays to repair a party wall.  This assumes that enforcement of agreements is reasonable (counterexample: rental cars)

· Problems in the Transfer of Property Rights (common law develops rule to minimize cost of property transfer).  Law wants property to be transferable, and it is very expensive to transfer if lots of people have an interest.  Two doctrinal answers:  “Rule in Shelley’s Case” & “Doctrine of Worthier Title” (discussed below).  Objections to these doctrines suggest parties know their own interests, but this does decrease externalities (keep title clear).  RR example:  courts give RR easement, terminable when use ends, instead of fee simple in little tracts of land.

Class Notes:  If your interest is restricted in time, you don’t care about costs that are imposed outside of your interest.  Time-limited estate holder has distorted incentives compared to a unitary owner.  Posner thinks the common law doctrine of waste solves this inefficiency

RESTRAINTS ON ALIENATION, RULE AGAINST PERPETUITIES

Rules Against Perpetuities (interests must vest within 21 years after death) (342-73)

Class Gift: A gift to a group of persons, uncertain in number at the time of the gift but to be ascertained at a future time, who are all to take in definite proportions, the share of which being ultimately dependent on the size of the group.

Contingent Interest:  an interest that the holder may only enjoy only upon the occurrence of a condition precedent

Merger Doctrine: Absorption of a lesser estate into a greater estate when both become the same person’s property

Old Rules:

The Rule in Shelley’s Case:  no remainder in heirs, vests as remainder in grantee (abolished in NC 1987), grantee can sell without approval of heirs

Doctrine of Worthier Title:  no remainder in heirs, vests to grantor, allows grantee to buy out remainder interest.

Destructability of Contingent Remainders Doctrine:  destroys all remainders subject to a condition when estate is terminated.  Also works with merger doctrine which allows you to merge estates in the same property, the contingency disappears if not in the other estate.  (e.g A for life, then to A’s children who reach 21.  If A dies before the children are 21, their remainders are destroyed since they are contingent)

Modern Doctrine: RULE AGAINST PERPETUITIES

Established in 18th century, some old rules held on until the 20th by statute.  RAP applies to class gifts and contingent interests.  A fee simple absolute must be conveyable within 21 years of the death of someone alive at time interest created (time of conveyance) to a defined group.

Pros: helps maintain fee simple absolute, clear

Cons: destroys some benign wealth transfers

Modifications:

· cy pres principle:  Courts can rewrite to vest within 21 years, trying to keep the intent (e.g. rewrite example 1 to 21 instead of 25)

· Leach & Casner proposed a “wait and see” principle.  Wait 21 years, and interests that do not vest are void.

· Many states have age restrictions for bearing children for the purposes of RAP (example 2) or define a spouse a person will be alive in being (example 3).

· National Commission on Uniform State Laws made a uniform act (USRAP):

· Interest must vest within 21 years of the death of an individual then alive (traditional RAP)

· Interest must vest or terminate within 90 years of its creation

· Children born after an individuals are disregarded

· Spouse is considered alive at vesting, even if untrue

· Class gifts can be reformed after 90 years  (criticized as incentive to establish trusts)

Exemptions from the Rule Against Perpetuities (charities, reverter, rights of entry, some future options to buy exempt)

Class Notes (RAP):  Lots of reform based on belief that RAP doesn’t really do what it’s supposed to do.  Moving away from formalism.

RAP is not about interests lasting too long.  Key issue is when interests will vest!!!

· Vest = “suspense element” – don’t know if/when/how something will happen until it does

“Until someone graduates from high school.”  When?

“To the children of A.”  How many children are there?

· Relevant life in being = one that can affect the vesting

Have to find a measuring life that will make it work

To show that something is invalid, have to show that there is no measuring life that could allow the interest to vest or fail w/in 21 years

· Potential measuring lives

Courts will look at reasonableness/relevance of the named individual(s)



e.g. Can’t say “the lives of everyone in the NY phone book + 21 years”

Gray’s formulation: “No interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest.”, doesn’t limit how long an interest can last

Example: Bequest (in 1926) to “my descendants who shall be living after the death of all lined descendants of Queen Victoria now living.”

( Court upheld this one.  Could technically make it even longer by saying “my descendants who shall be living 21 years after the death…”


Easy to figure out, since Queen Victoria’s descendants are in the news

Reform Approaches to RAP
· Eliminate RAP completely (or mostly)

· “Wait and see” for the common law period – looks at actual course of events instead of hypothetical possibilities

Example: O devises “to the first child of A to become a lawyer.”

Problem under common law RAP – it could take a very long time before any of A’s children becomes a lawyer.  But under wait and see, it might be okay.

· Wait and see for 90 years

In Re Estate of Anderson  (Miss 1989) 

RAP: rights must vest within 21 years of death of limiting life, subject to MS wait-and-see, no all-or-nothing, and implied savings clause
Facts:  Anderson (uncle) had no children, so he established a trust in his will to educate his descendants for 25 years, after which it would go to David (nephew).

Position:  Trial court found a trust legally established to last 25 years or 21 years after Davis’s death, whichever came first.  The court found the trust had a well defined class, allowable distribution, appropriate trustee controls, clear intent, and enough power to execute that.  Davis appeals that the executory interest in the educational nature of the trust might not vest in 21 years, the remainder of Davis’s heirs might not vest, and the trust is vague.

Question:  What is the scope of Mississippi RAP?

Answer:  RAP limited by wait-and-see, no all-or-nothing, implied savings clause

Reasoning:  RAP is a balancing intended to (1) limit “dead hand” control (2) keep property marketable, and (3) curb trusts which tie up assets and limit creditor power.  RAP only concerned with length of vesting, not length of vested rights, also only concerned with contingencies (condition precedents), not condition subsequents.  MS has applied three major reforms:  wait-and-see  C&D Investment Co., abolition of all-or-nothing for class gifts Carter v. Berry, and power to imply a savings clause Estate of Bunch.  To find a measuring life, we look “among lives that can affect vesting” Jesse Dukeminier.  Test all lives, and if all interests vest, the will stands.  Grey says RAP must be remorselessly applied, but that can give bad, unintended results.  Berry v. Union National Bank (court used cy pres to make a trust 21 years long).  The 25 year trust is much shorter than the USRAP 90 year wait-and-see period.  The trust is to go on for 25 years.  By the time this case was decided(5 years later), the the rights would have to vest in Davis within 21 years.  The court waited and saw that no violation of RAP occurred, the trust was valid, upheld lower court.

Notes:  No limit on time to probate, should add a clause about this into wills.  A savings clause vests the remaining rights into a survivor if conditions fail.

Class Notes:  Holding: RAP does not invalidate the trust

· Wait and see approach – the trust is okay, since there are plenty of measuring lives (by the time of the case) that work

· In addition (even though it’s not necessary to go beyond wait and see):

1. Courts are empowered to imply a savings clause

2. Abolition of all-or-nothing rule for class gifts

Symphony Space Inc. v. Pergola Properties (NY Appeals, 1996)

Later option to buy back building violates RAP, no wait-and-see

Facts:  Symphony, a non-profit, bought an entire building which contained a theater from Broadwest Realty Corp, later bought by Pergola.  Symphony claimed a tax emption for the whole building and paid its mortgage and upkeep.  It rented the residential area of the building back to Broadwest for $1/yr, reducing its taxes and allowing it to still make money off the leases.  The contract gave Broadwest the right to buy back the building at fixed (low) sums from 1979 to 2003 during certain periods.  An increase in property values by Broadwest successor caused it to want to buy back the building.  Symphony claimed that it was not in default on the mortgage (one of the allowed periods of buy-back) and claimed the option was invalid.

Case History:  The trial court found the option violated the RAP and dismissed the claim of mutual mistake.

Question:  What is the scope of NY RAP for commercial transactions?

Answer: no wait-and-see, commercial transactions must vest

Reasoning:  The RAP (EPTL 9-1.1(b) in NY) is rigid and invalidates all perpetuities.  Wildenstein & Co. v. Wallis.  RAP is non-waivable for public policy.  Metropolitan Transport Authority.  Professor Leach (who proposed the wait-and-see doctrine) suggests that RAP shouldn’t apply to commercial contexts, but NY has established the doctrine can apply.  An unlimited option to buy violates the law.  Buffalo Seminary v. McCarthy.  In Metropolitan, the court found that pre-emptive selling rights don’t violate RAP—offering to sell back to the original seller first doesn’t decrease alienability.  Pre-emptive rights do have vesting requirements, though.  Morrison v. Piper.  This option significantly decreases alienability and deters improvements on the property.  No way to imply a savings clause, since the intent was clearly to be able to buy back the entire period.  NY refuses the wait-and-see approach, and the rights might not vest, though the buy back attempted now is well within the 21 years.  Wait-and-see is not in NY statute and cannot be implemented.  The court also denies a remedy on the basis of legal mistake; rescission would just enforce the clause which violates statute and public policy.

Class Notes:  Holding: RAP invalidates the commercial option.  Buy-back option harms incentives to invest in improvements to the property

· Traditionally, options were subject to RAP (though statutory RAP now exempts them)

· Can’t use corporation as a life in being – 21 years for commercial options

· Rights of first refusal (pre-emptive rights)

These are thought to be okay, since they don’t force the owner to sell.  They merely say that IF the owner decides to sell, the holder of the right of first refusal gets the chance to buy it first.


( Doesn’t distort incentives for owner to develop/invest in the property

Puzzle: What’s so bad about dead-hand control?
We don’t interfere much w/ what people do w/ their property (e.g. destroying your own watch)

· Changed circumstances – restrictions on future ownership affect the present value of property

But then the dead hand controller can claim that he bears the full cost of those restrictions

· Paternalism – we might think that some dead hand choices are simply bad

ERIKA 

CONCURRENT & MARITAL OWNERSHIP – OVERVIEW & SHARED POSSESSION

Martin v. Martin-- 1994 (p. 561)
A cotenant who uses or occupies the property does not have to account to the others for the value of his use or occupation unless he ‘ousts’ the other cotenants.

Facts:  P & D each own interest in a plot of P’s sued for part of the net rent received from the lots and this was granted, but the court also said that they had to pay “reasonable rent” for the lot they occupied.  The action brought by the Ps is an action for an accounting—“you have to account for the rent that you are receiving from the other renters.”

Case History:  P’s Martin appeal from a judgment of the DC which required them to pay rent to their cotenants of certain real estate.  That judgment is reversed at the AC.

Question:  whether one cotenant is required to pay rent to another cotenant.

Holding/Answer:  No, not unless there was an ouster or agreement to pay.
Reasoning: 

· The two parties own the property as tenants in common—each cotenant, regardless of the size of his fractional share of the property, has a right to possess the whole.

· The trial judge correctly ordered an accounting and recovery of rent, but the majority rule is that a cotenant is not liable to pay rent to other cotenants unless there was an ouster (wrongful dispossession) or an agreement to pay.

· The court doesn’t buy the argument that D’s were excluded from jointly held property that was entitled to rent—they are convinced that an ouster must be exclusive possession of the entire jointly held property.

· P’s occupancy of one of four lots did not amount to an ouster.  A ruling otherwise would go against the basic principle of tenancy in common—that each cotenant shares a single right to possession of the entire property and each has a separate claim to a fractional share.  

Class Notes:

· Why didn’t the court find this to be an ouster? Ps would have had to exclude the Ds from the entire property for the action to have constituted an ouster.

· Note that just living on a plot of the land does not communicate an ouster; contrast this with adverse possession where your occupancy clearly communicates hostility b/c you are not supposed to be on the property in the first place.  Professor Smith notes that this point is debatable, however

· What do we think would happen in a partition action?

· The court can either partition in kind or partition in sale

· Most courts prefer partition in kind when it is practicable

· In this case, Charles and Mary have expended money to develop the mobile home—so the court might draw a line on the property that allows Charles and Mary to retain the part of the property that includes the improvements

· But it is complicated because of the actual occupation of P’s on part of the land, so these two principles are in tension 

Yakavoinis v. Tilton—1998 (p. 563)

If one cotenant pays taxes and other maintenance charges for the property, she is able to deduct the amount of another tenant’s use and occupation (from the point of ouster) from the amount she is required to contribute.

Facts:  Y and T owned a number of residential rental properties as tenants in common.  Parcel A was a house previously owned by T, which she gave ½ interest to Y during their relationship.  During their relationship it was used as a rental but after they split up, T moved into the house.  Y filed to partition 

Case History:  On remand TC found that Y had no interest in Parcel A and that ouster occurred at the point when T ended her willingness to let Y occupy or rent out his portion of the residence.  Y appealed claiming the ouster occurred when the TC entered judgment and that he was entitled to an offset of half the rental value against his liability for expenses in the pre-ouster period.  

Holding:  the TC correctly declined to charge T for the rental value of the property before the ouster.  But this court finds that the ouster was at the point of TC’s ruling and remands to correct the accounting.  Non occupying cotenants remain responsible for their share of the property maintenance expenses after ouster.  Y should get half the difference between the rental value and the maintenance costs.

Reasoning:

· T says the TC ruling in 1994 was not an ouster b/c it requires a wrongful affirmative act by her and it was the court that erred in saying that Y had no interest in Parcel A.

· Court doesn’t find this persuasive—T raised the issue and benefited from the ruling that she was the sole owner of Parcel A.  There is no clearer demonstration of sole possession than to enlist the help of the courts.

· At that point Y was ousted from his interest in Parcel A.

· The general rule in WA is that the non-occupying cotenant is entitled to charge rent or receive a rental value credit from the occupying tenant.

· Prior to ouster T would not be liable for rent if there was not an agreement to the contrary

· After ouster the occupying tenant owes the non-occupying tenant rent.

· Y wants to use the rental value received by T to offset his claim to apportion the property related expenses from the point of occupation and argues that (even without a rule stating as much) WA has adopted a rental value offset.

· The use of this principle in Fulton and McKNight is inconsistent.

· Court adopts the Fulton view b/c it was decided more recently—to permit a rental value offset is contrary to the basic rights of cotenancy ownership (each tenant has an equal right of possession).

· The idea is that Tilton is entitled to the rental value – ½ of the expenses, and the court is worried that this is going to be sent down for 1994 instead of 1997, and then the parties will try to recalculate the expenses and rental value based on 1994; so at the end of the case, the court says we don’t want to see a third appeal and that the way to calculate the ½ slice for Tilton is to extend it back to 1994 and we don’t want to see you again

Class Notes:

Don’t really have any class notes on this…

Delfino v. Vealencis— 1980 (p. 568)

Partition by sale is adequate only where it best promotes the interests of the parties and where division of the land is impracticable.

Facts:  P’s (Delfinos) and D (Vaelencis) own property as tenants in common.  The property includes D’s house and a portion of land on which she operates a rubbish and garbage removal business.  One of the P’s is a residential developer who wants to turn the property into 45 residential building lots.  

Case History:  P’s bring action, seeking to partition property by sale with a division of the proceeds.  D moved for a judgment of in-kind partition and the appointment of a committee to conduct it.  TC found that a partition in kind would cause a “material injury” to the rights of the parties and ordered the property to be sold at auction by a committee and that the proceeds be paid to the court for distribution to the parties.

Issue:  Did the court properly order the sale of property owned by P’s and D as tenants in common?

Holding:  The TC erred in ordering a partition for sale where a partition in kind was practicable and where in true consideration of the interests of both owners, partition in kind better promotes those interests.

Reasoning:

· The court may order a partition based upon the complaint of any interested person, but if the court feels that the sale of the jointly owned property will better promote the interests of the owners, the court may order such a sale.

· It’s a policy of the courts to favor a partition in kind over a partition by sale, but a partition by sale is allowed under certain circumstances.

· A sale of one’s property without his consent is an extreme exercise of power warranted only in clear cases.

· A partition by sale should be given when:

· The physical attributes of the land are such that a partition in kind is impracticable or inequitable; and

· The interests of the owners would better be promoted 

· If this were truly an “and” requirement, you would stop the inquiry once you found the first would not hold.  OR you could see this as an “or” inquiry.  The third option is to see this inquiry as a “mushy, multi-factor approach”

· If you look at the case law after this, there is evidence for the mushy, multi-factor approach or the “or” approach

· The TC erred in finding that a physical partition of the property would not be feasible.

· In comparing the consequences of a partition in kind with a partition by sale the TC found that continuing D’s business would hinder the development of P’s parcel for residential purposes (which the TC thought was the best purpose).

· The court must consider the interests of all tenants in common and not merely the economic gain of one tenant.

· The TC failed to give adequate consideration to the fact that one tenant has been in exclusive possession of the property for a substantial period of time; that her home is on the property; and that she makes her livelihood on part of the property.

Class Notes:

· Two conditions must be satisfied for partition in sale: (1) partition in kind is impracticable (2) all of the owners would be better off by partition in sale; note that in this case, it was practicable to partition the land in kind

· Which of the two approaches, in kind or in sale would promote a fair, efficient outcome? Because the Ps and the D could potentially settle where D receives more than her “fair share” of the property

· Professor Smith noted that though partition in kind is preferred by the courts, it is becoming more common/easier to get partition in sale

JOINT TENANCY

· Joint tenancy is very popular today b/c it provides a cheap and accessible will substitute—it passes tenancy to the surviving join tenant.  The main feature is right of survivorship.  This right is not for everybody, and we often see joint tenancy with married couples, people with family businesses, but it isn’t generally what people want.  The default is now tenants in common (though the default used to be joint tenancy).

· The “four unities”—requirements for creating and maintaining a joint tenancy:

1. Time: the interests of joint tenants must vest at the same time

2. Title: the joint tenants must acquire their interests by the same instrument

3. Interest: they must have estates of the same type and duration

a. Each of the joint tenants should have basically a right to possess the whole; they should both have fee simple or they should both have life estate; you can’t have fee simple on one side and a life estate on the other side

b. But does not have to have the same value; traditional answer was that they had to have equal shares, but having something other than fifty-fifty does not necessarily disunify the interest.  But empirically, most of the joint tenancies are fifty-fifty

4. Possession: they must have undivided interests in the whole (true of tenancy in common as well)

Tenancy by the entirety

· The tenancy by the entirety requires a married relationship; is not a terribly important subject and is on its way out; tenancy by the entirety means you cannot sell unilaterally; any transfer has to be by both of the parties

· Tenancy by the entirety therefore has some things in common with common property

· Why would people choose one or the other?  (joint tenancy or tenancy in common).  Tax considerations, creditors considerations, no need to go through probate court

· Joint tenancy is very popular today b/c it provides a cheap and accessible will substitute—it passes tenancy to the surviving join tenant.  The main feature is right of survivorship.  This right is not for everybody, and we often see joint tenancy with married couples, people with family businesses, but it isn’t generally what people want.  The default is now tenants in common (though the default used to be joint tenancy).

Joint Tenancy v. Tenancy in Common

· Joint Tenancy: the interest of one joint tenant is extinguished upon death and there is a right of survivorship to the remaining joint tenant 

· Marital filing bonus: joint filing is advantageous if you have unequal income levels b/c it overcomes the rate structure (if each filed separately).

· History of community property is deeply intertwined with tax.

· The area of marital property is changing for a number of reasons: tax, divorce rising, etc.

· Access to creditors: in some marital property arrangements, there’s sometimes access through the name of the spouse with a less risky occupation (put assets in their name).

· Tenancy in the entirety and joint tenancy: there’s some difference with what happens to the creditor’s liens when they’re dealing with only one spouse (i.e. lien may disappear with the death of the one spouse).

Downing v. Downing—1992 (p.575)

A mortgage executed by all joint tenants does not sever the joint tenancy.

Facts:  Ms. Downing and son own property as joint tenants and decide to execute a mortgage of the property.  When Ms. Downing died she did not mention the farm in her will, but said the estate was to be split equally between her son and daughter. Her daughter sued to have the will construed as creating a tenancy in common where one half of the farm would go to her brother and one half placed in her mother’s estate. 

Case History:  Master concluded that there was never a joint tenancy (there was no right of survivorship spelled out in the deed and the mortgage and farming arrangement would have destroyed a joint tenancy).  The TC found that the deed created a joint tenancy but that the mortgage severed the joint tenancy. The son appealed

Holding:  TC erred in holding that the mortgage destroyed the joint tenancy because a mortgage executed by all joint tenants does not sever the joint tenancy.

Reasoning:

· The issue here centers on whether the right of survivorship remains (yes if it’s joint tenancy [which favors son’s position], no if tenants in common).

· At common law the conveyance of property to two or more persons was considered joint tenancy, but statutory law suggests that this is not true unless it’s stated as such in the deed.

· This Court has said that joint tenancy must be so clearly expressed as to leave no doubt about the parties’ intention.

· Ms. Downing and her son indicated that they intended to hold the property as joint tenants by the language that they used in the deed.

· In examining the 4 unities, P conceded that time and title are satisfied.  

· The fact that Myers had the right to farm the land and that he paid a rent does not destroy joint tenancy, because unities of possession and interest are not destroyed.

· Courts have held that unity of possession may exist even if the parties have expressly agreed that one of them retains exclusive right of possession of and income from the jointly owned property.

· A mortgage by a single joint tenant destroys the unities of interest and title, but here, where all the tenants join in the mortgage, none of the unities are destroyed.

Class Notes:

· MD seems to be adopting a “joint tenants is enough rule.” (Don’t need to be specific about the right of survivorship).

· What happens if one person does things unilaterally?   In the previous case, the lease didn’t sever the joint tenancy b/c both tenants joined in the lease; here both tenants joined in the mortgage.  If only one transfers title, that severs the jt and it becomes a tenancy in common.  

· Residuary Clause—assuming you don’t enumerate everything in the estate, if they find something they divide it up according to the clause.  If there was the residuary clause without the joint tenancy (mom owns everything), then the farm would go to whoever was named in the residuary clause – here it looks like it would be her heirs.  Then the son and daughter would be tenants in common, splitting ownership of the farm.  But here there was joint tenancy—daughter is saying that they didn’t say joint tenancy with right of survivorship, just joint tenancy.

People v. Nogarr--1958 (p. 580)

A Mortgage does not destroy any of the unities of title under joint tenancy.

Facts:  Elaine (E) and Calvert (C) were husband and wife and acquired property as joint tenants.  E and C separated and C executed his promissory note ($6440) and a mortgage upon the property to his parents, the Wilsons (W).  E did not know of the mortgage or give her consent.  A year after C’s death, the State condemned the property and named E as the owner and W as the mortgagees.  E claimed W had no right and W alleged that they were owners and that they wanted the mortgage satisfied by the proceeds form the condemnation.  

Case History:  the fair mkt value of the property was fixed at $13800 and the condemner paid that value to the court plus interest.  The TC found that W was due the value of the promissory note, plus interest out of 50% of the funds left in the hands of the trustee after the payment of certain liens.  

Issue:  whether the mortgage destroyed the joint tenancy—if it did, then the parents would be entitled to a portion of the condemnation award.

Holding:  the mortgage did not destroy the joint tenancy

Reasoning:

· A joint tenancy existed at the time of execution of the mortgage

· Under the law of CA, a mortgage is only a proxy for the property mortgaged( it creates a lien on the property mortgaged, but does not pass title to the mortgagee.

· As such, it did not destroy any of the unities and E and C did not become tenants in common.

· The mortgage lien attached only to the interest that C had in the real property—when his interest ceased to exist, then the lien of the mortgage expired with it.

· The judgment lien upon the interest of a joint tenant terminates on the death of mortgagor joint tenant.

Class Notes:

· Severance by mortgage would turn the joint tenancy into tenants in common between the husband and wife (this changes the husband’s interest—it can be foreclosed on).  After the condemnation, the parents would have 1/4 each and ½ to wife.

· But that doesn’t happen here b/c the court says the transfer by the husband didn’t destroy the j.t. b/c it was only a lien on his interest—terminates upon his death, nothing more to attach to( wife owns the property in fee simple.

· Other states have different rules.

· Lien: claim on the property (husband takes out a loan from parents and gives them a mortgage—this doesn’t amount to a claim on property).

· Title theory of property: if you gave someone a mortgage, you would give them title in some conditional sense and this conditional interest was extinguished when you paid off the loan.  But there’s no interest in the title in the mean time.  

· Under this approach, this could have some bad effects on the unity (mortgagor borrows the money; mortgagee lends the money).  The mortgage is basically a security interest.  If you’re the mortgagor and it involves transferring title, you break the unity of title (maybe not your intention).

· Modern approach calls it a lien and doesn’t destroy joint tenancy—risk is that if the mortgagor dies, the interest goes up in smoke.

Smolen v. Smolen--1998 (p. 585)
A K regarding the future disposition of property must be explicit in its terms to protect joint tenancy.

Facts:  Martin Smolen (M), and respondent, Roslyn Smolen (R), divorced and to protect their assets and the court divided their property under joint tenancy.  M established an irrevocable trust, naming J as beneficiary and as trustee after he dies and instructed J on his wishes as to the remainder of the estate.  After M dies, wife says divorce decree prevents destroying the joint tenancy.  

Case History:  R had the deed cancelled in the DC, arguing that she and M had an agreement that the surviving spouse would own 100 percent of their property and that transferring the interest violated the divorce decree and was therefore void.

Reasoning:

· The language of the divorce decree does not prohibit the future transfer or alienation of the property  ( M severed the joint tenancy when he conveyed his interest to the trust.

· This transfer severed the joint tenancy and created a tenancy in common with the new joint tenant J.

· Martin possessed an interest in the joint tenancy and a power to transfer that interest and sever the tenancy.  This transfer did not violate the common law or the divorce decree.

Class Notes:

· Wife claims that the divorce decree creates a joint tenancy that provides her a right of survivorship.

· A tenancy in common is created between R and J.  If they didn’t want M to be able to transfer the interest, R should have made the divorce decree say that the joint tenancy couldn’t be severed; or they should have included a life estate remainder clause.

DIVISION ON DIVORCE

Simmons v. Simmons, CT Sup Court 1998 (p.612)

“Working spouse/student spouse syndrome.”  Case where marriage NOT seen as joint economic venture.  A medical degree is NOT property. It has no inherent value, only value is potential for earnings, which has no exchange value in market.

Facts:  Aura (D) appeals from trial court judgment on divorce from Duncan (P). Aura worked and supported the family while Duncan went to med school. She provided financial and emotional support, along with being homemaker. She did not make direct financial contributions to the costs of med school. Aura alleges that future earning potential of Duncan is about $3.1M, and wants $1.5M settlement.

Question & Holding: 

1. Whether the trial court properly concluded that a medical degree is not property subject to equitable distribution? YES, degree is NOT property. (J1)

2. Whether, if it is assumed that the degree is not property, the TC was right in the rest of the distribution of property and denial of alimony? YES, for property; NO, for alimony. (J2)

3. Whether a contract existed between the parties with regard to the degree, which affords D a contractual remedy? No, this is marriage not a financial joint venture. (J3)

Reasoning:

· J1: The defining characteristic of property for the purposes of the CT statute is the present existence of the right and ability to enforce that right. 

· Difference between pension (existing right) and degree (future expectancy)

· J2: She should get more alimony. TC focused too much on her age, her “lack of need”, lack of “direct” financial contribution.

· J3: The court has never held that marriage is an economic partnership where each contributes to the fruits which are divided equally in divorce. “Not a business arrangement.” 

Martinez v. Martinez, SC of Utah 1991 (p.620)

Highlights the inadequacy of alimony in some cases and potential need for reform. Introduces idea of equitable restitution.  Debate on whether marriage is economic joint venture.( Final answer, NO).

Facts:  Karen made sacrifices so that Jess could go to med school. She did not contribute financially to the costs of med school.

Posture:  Trial Court divided property. Karen appealed saying that TC award was “so inadequate as to constitute an abuse of discretion”. So Appeals Court made up “equitable restitution” (ER). Then remanded to TC to determine amount of equitable restitution.

Question:  Whether the Court of Appeals erred in creating a new remedy in divorce called equitable restitution, which can be awarded in addition to alimony, child support, and property? Holding:  YES

Reasoning:

The court disagrees with new remedy on three points:

· 1. Marriage is not a commercial partnership

· 2. Equitable restitution is extremely speculative (he could change jobs or never make money)

· 3. The court does not recognize property interest in the personal characteristics of another person, like intelligence etc.

Dissent: 

· Her compensation is not enough for her “invested time”.

· The court must allow for some kind of creative solution to compensate. The current legal status quo is insufficient.

Class Notes:

· Made adjustments through alimony in trial court, appellate court made up equitable restitution.

· SC uncomfortable with reducing marriage to economic terms.

Elkus v. Elkus, NY SC, Appellate, 1991 (p.627)

Marriage IS economic joint venture (in NY).  Things of value acquired during marriage are marital property even if not traditionally seen as “property”.

Facts:  Divorce between Frederica and Stade. D, Stade, claims he sacrificed his own career as a singer and teacher to help her and the kids (both “homemaker and parent”). During their marriage Frederica became an opera star.

Question:  Whether her career and/or celebrity status constituted marital property subject to equitable distribution? 

Holding:  Yes. 

Reasoning:  “Contrary to the NY SC ruling, we find that to the extent the D’s contributions and efforts led to an increase in the value of the P’s career, this appreciation was a product of the marital relationship.’

Class Notes/Issues:

· NY law meant to make marriage an economic partnership.

· In measuring value look to nature and extent of contribution rather than nature of the career.

Davis v. Davis, TN SC, 1992 (p.632)

Do you want to treat embryos as property or human beings? Pre-embryo are not “persons” (according to TN law and the constitution- Roe v. Wade) or “property” but are within an interim category “that entitles them to special respect bc of their potential for human life.

Facts:  Junior Davis (JD) is divorcing Mary Sue. During their marriage they attempted in vitro fertilization and during the process had four to eight-cell entities cryogenically frozen. Mary Sue remarried and now wants to donate the pre-embryo to childless couple; JD is adamantly opposed.

Posture:  Trial court classified embryos as “human beings” from fertilization and awarded custody to Mary Sue, saying that the children should be brought to term. Appellate court reversed saying that JD had a constitutional right not to beget a child where no pregnancy has taken place, and found the parties should have joint and equal control. Mary Sue appealed.

Questions:  1. Who has interest in the frozen embryos? 2. What kind of interest is it? 3. Who has final custody of the “embryos”?

Answers:

· 1. Gamete providing parties have sole decisional authority over the pre-embryo. Right to procreation is vital to right to privacy (in TN and US Const). Two Rights: right to procreate and right to avoid procreation.  State’s interest in potential life is insufficient to justify infringement on the gamete-providers procreational authority.

· 2. Following not law but the ethical standards set by the American Fertility Society, pre-embryo are not “persons” or “property” but are within an interim category “that entitles them to special respect bc of their potential for human life.

· 3. Depends on balancing the parties’ interests within the facts of the case. Here, JD wins.

· Court holds that ordinarily the party wishing to avoid procreation should prevail, assuming the other party has other ways of having children.

Class Notes:

· To some extent this is a contract case

· Do you want to treat embryos as property or human beings? If pure property can be passed onto completely unrelated individuals.

· Child custody: best interest of the child

· Rights factors discussed

· Inseparability

· Rights against the world

Spousal Property Rights at Death

Types of property interest, depending on state:
· Community Property: No forced share, but each spouse owns half of the community property accumulated during marriage.
· Presumption on property in marriage is that it is community prop and not separate property (problem arises when separate property has been jointly used and shared).
· Only applies to marriage
· Severance issues do not apply (both spouses must agree); no right of survivorship
· Forced shares (in common law states): A surviving spouse can elect to take against the deceases spouse’s will and take a specific fraction of the estate instead. In most states, the share is 1/3 or 1/2, but the Uniform Probate Code now provides a sliding scale based on the length of marriage.
Difference is actually not that great between different states.

TRUSTS & SECURITY INTERESTS
THE TRUST
p.340

Legal title is given to the trustee, who is responsible for holding and managing the property for the sole benefit of the beneficiaries, who hold equitable title.

· Allows you to split the title of a property into a “legal” and “equitable” title.

· Three party relationship: Settler sets up trust for Trustee (legal) and Beneficiary (equity).

· Useful when unified management is needed for several people and for people who are not capable or do not want the responsibility for investing and caring for their assets.
· Frequently used in estate planning

· Usual rules about alienation do not apply.
· The trustee can be directed not to sell the trust property and
· The beneficiaries interest can be subjected to a “spendthrift” clause

THE MORTGAGE
p.771

( The vehicle by which buyers finance the purchase of real property or the means through which an owner can secure a non-purchase-related loan.
Glossary and Cast of Characters

I. Basics

· The owner, the mortgagor (MR), gives the mortgagee (ME), usually a bank:
· a mortgage: a document where MR gives to ME a security interest in the land to assure performance of the obligation
· promissory note: a document which establishes an obligation from MR to ME for $X.
· The mortgage is a document which gives the mortgagee (ME) a claim against the land for repayment of the loan.
· Gives 2 things:
· 1. Property right: ME has some kind of property interest in asset. If MR defaults on the loan, then ME has conditional right to satisfy the debt through the property.
· 2. Priority right: ME of first mortgage has priority over other lenders. 2nd mortgage only gets left overs.
· The MR is said to hold the “equity” in the land, whereas before giving the mortgage the MR held “title”
II. Transfer of the Equity

· MR can sell the equity. MR finds a buyer, purchaser of equity (PE).
· MR usually tries to have PE assume the personal obligation of the note.
· In sum, there are three usual forms of transaction:
· 1. Sale of the equity subject to the mortgage – MR being still liable on the note and PE not being personally liable.
· 2. Sale of the equity subject to the mortgage, which the purchaser promises to pay – both MR and PE being liable on the note to ME, but PE being obligated to indemnify MR.
· 3. Sale of the equity with the mortgagor being discharged from liability on the note and the purchaser becoming the sole obligor.
III. Assignment of the Mortgage
· ME can find someone willing to take over the investment.
· ME does this by endorsing the note and assigning mortgage over.
IV. Second Mortgage

· It’s a mortgage on the equity, or a mortgage subject to the first mortgage.
· In the case that MR gives to ME-2 a note for $X, usually at a higher interest rate to compensate for risk, since ME-1 may call up the first mortgage on the land.
V. Reduction of the Mortgage

· The mortgage is reduced with payments of interest or principle.
· When the note is fully paid, the ME surrenders the note to MR and executes a discharge of the mortgage, which is recorded.
Function of the Mortgage

· For MR: financing
· The mortgage enables MR to purchase upon a down payments and then pay off the balance by partial payments on the principle of the mortgage that ME takes.
· For ME: security for an investment
· “Construction loan mortgage”: If MR wants to build on land. The total amount advanced is usually higher than value of land, but paid to MR in installments only as house progresses.
· “Purchase Money mortgage”: When MR buys a piece of real estate.
Security Interests Other than Real Estate Mortgages 
p.774

· Attachments: At the start of legal proceedings, the Plaintiff attaches real estate of the D as security for payment of any judgment obtained.

· Judgment liens: In some states, the rendition or docketing of a judgment against A constitutes a lien on A’s real estate even though there has been no attachment.

· Municipal taxes and assessments: These constitute liens upon the real estate with reference to which they are levied, and such liens are usually senior to all others.

The Real Estate Mortgage as It Was Developed in the Courts

( Mortgage practice differs substantially between states.

I. The Classic Mortgage 

· A deed from MR to ME in the usual form of a straight conveyance, plus a defeasance clause which provided that if the obligations of the note were performed the deed would be void.

· In other words, the mortgage was a conveyance to the mortgagee subject to a condition subsequent.

· Until default MR would remain in possession.

II. Redemption: (highly regular use)

What if MR did not pay the note at maturity?

· At law, MR’s rights in the property were ended, as ME held a deed subject to condition subsequent that could no longer happen.

· However, if MR later paid the principle, interest, and ME’s expenses due to MR’s default, the courts required ME to accept the payment and give back the property. This is redemption.

· FYI: Keeping the property usually meant a huge profit to ME.

III. Foreclosure

· The Bill of foreclosure enjoins MR from bringing a bill to redeem the property.

· The standard method of decree: Foreclosure by Sale

· The court directs the property to be sold, the proceeds would then satisfy ME’s claims, paying the balance to MR.

· Judicial foreclosure:  Preferred by court. Seller (ME) asks for foreclosure, and Court supervises sale. Preferred since buyer of mortgage has incentive for highest bid.

· Private foreclosure: done by seller (ME/bank), but not completely free from judicial intervention, if invalid sale then reviewed by court after

IV. Deficiency Judgment

· As far as foreclosure puts value into the ME’s hands, the debt of MR to ME is discharged; But as to any deficiency, ME still holds an unsecured personal claim against MR.
· The best way to establish the amount of deficiency is by property sale where both the ME and MR are free to bid or produce bidders.
· They can be ruinous, if bad market. Thus, current legislation may limit these.
The Mortgagee’s Security Interest: Title Theory, Lien Theory

· The classic mortgage gave ME title to the property, subject to a condition subsequent. Yet this was always recognized as a security interest only.
· In most substantive respects, the ME’s interest was treated as a lien though it was called title. 
· Thus there are “lien-theory states” and “title-theory states” by but the distinction is mostly academic.
( Foreclosure in Modern Practice!!!

· Most states: By judicial sale, which is minutely regulated by statutes.
· Other states: Include a paragraph in the mortgage declaring that upon default ME may sell the property, to satisfy both the MR and ME.
· A few New England states: A strict foreclosure can be made by entry by the ME plus the passage of some considerable period of time without redemption.
Williams v. Kimes, MO SC 1997 (p.779)

All property owners must be notified of foreclosure sale. Reflects strong regulatory enforcement of owners interest and due process in foreclosure.

Facts:  This dude devised real estate “to his daughter, LaFonte, and her bodily heirs in fee simple”. Dude and La Fonte mortgaged the property, and upon default the property was sold to the Kimeses at foreclosure sale. Dude and LaFonte were notified about the foreclosure sale. LaFonte’s children were NOT notified of the foreclosure sale.

Posture:  Trial court held that heirs not entitled to notice.

Question:  Whether LaFonte’s children/bodily heirs were “owners” 40 days before the power of the sale foreclosure?

Holding:  Yes. Reversed. Heirs were owners entitled to notice of foreclosure sale.

Reasoning:

· Statute requires notice to be sent to the owner of the property 40 days before the sale. 

· The holders of the contingent remainder - the children – had an interest capable of conveyance, and were thus owners entitle to actual notice.

· The Kimeses purchased only LaFonte’s life estate. The contingent remainder became a fee simple absolute upon LaFonte’s death.  So, the children are entitled to immediate possession of the 72 acres.

Class Notes:

· Inverse condemnation = When landowner is asserting that govt is taking land and is demanding compensation.


LANDLORD-TENANT LAW

Garner v. Gerrish, NY, 1984 (SUPP. – On Blackboard)

A new common law category is created called “tenancy for life” (Smith calls it “lease for life”) allows tenant to be the only party that can cancel a lifetime tenancy.

Issue:  Was the lease a tenancy for life or a tenancy at will?

Facts:  In 1977, Donovan leased his house to Gerrish.  The lease included, “for and during the term of quiet enjoyment from the first day of May, 1977 which term will end--Lou Gerrish has the privilege of termination [sic] this agreement at a date of his own choice”.  Donovan died in 1981.  His executor, Garner, wanted to evict Gerrish but Gerrish claimed that the lease was a tenancy for life and could only be terminated by Gerrish.  Garner claimed the lease was a tenancy at will because it failed to state a definite term; it could be terminated by the lessor (Donovan, Garner).

Holding:  The lease was a tenancy for life.  Reversed.

Posture: County Court said lease was a tenancy at will.  Appellate Division affirmed. This case is on appeal.

Reasoning:

· In 19th century, whenever a lease was made so that it could be terminated by the lessee, it was automatically considered to be also terminable by the lessor as well

· This rule was based on an ancient doctrine of livery of seisin, which said that when you sign a lease, if you transfer a twig, key, clod of earth or some symbol, then it is a tenancy for life (only terminable by lessee).  Without this symbol, it is a tenancy at will (terminable by either party).

· We don’t do this doctrine anymore

· The lease is unambiguous about giving the tenant the right to terminate, so it’s a tenancy for life

Estates in Land

Estate for Years:  tenancy measured by fixed duration.  Under Statute of Frauds, a lease must be in writing if the period exceeds one year. (basic)

Periodic Tenancy:  Tenant holds for initial period and successive periods of same duration until landlord or tenant terminates by giving appropriate notice.  It is continuous – rolls over from period-to-period automatically.

· Common-law: year-to-year lease must be terminated at least half-year in advance; anything less requires equal time in advance (month-to-month requires month in advance)

Estate at Will:  Same as tenancy at will.  Either party can terminate.

· Automatically terminates if either party dies, or if landlord conveys the landlord’s interest

Estate at Sufferance:  This isn’t really an estate.  It is a way to describe wrongful possession of land by a tenant who improperly holds over at the end of his lease.  Landlord uses this legal fiction to describe a tenant at sufferance as a trespasser or a tenant with a new tenancy who must pay rent.

Themes in Current Landlord-Tenant Law

Conveyance vs. Contract:  Many cases discuss whether a landlord-tenant lease is a conveyance of an estate in land, subject to property law, or just a contract.  There’s a movement towards recognizing leases as contracts, but different courts do different things.

Statutes:  In 60’s and 70’s, lease law started to be based more on principles of contract instead of principles of property.  Legislation has primarily driven landlord-tenant law, not court decisions.  Now, implied warranties of habitation are the biggest issue.

Residential vs. Commercial:  In residential leases, legislatures have given the tenants more rights, b/c it is assumed that landlords have greater bargaining power, and for public policy reasons (provide shelter).  In commercial leases, it is assumed the parties have equal bargaining power.

Trumping Bargaining Process:  Sometimes courts don’t enforce agreement as written and instead voids contract b/c of fairness.  

Teitelbaum v. Direct Realty Co., NY, 1939 (pg.382)

The landlord is not responsible to make sure the old tenant is ousted at the time the new tenant is scheduled to move in; the new tenant should

Issue:  Is the landlord required to give the tenant actual possession of the premises, or just a legal right to possession?  (In other words, is the landlord required to make sure the tenant physically moves in to the premises at the start of the lease?)

Holding:  The landlord is NOT required to give the tenant actual possession of the premises.

Facts:  Plaintiff sued defendant/landlord for damages because defendant/landlord was unable to give plaintiff possession of a store on the agreed upon start date of the lease.  The previous tenants, the Fergangs, still occupied the store illegally. 

Reasoning:

· In New York, unlike English rule, there is no implied obligation on the part of the landlord to oust a trespasser

· It is up to the new possessor, who has the title by virtue of the lease, to pursue legal remedies to oust the trespasser; this is the “American rule”

Now:
· Jurisdictions are split on American rule and English rule, but more are adopting English rule

· Sometimes, a landlord will lease to a tenant even when the landlord doesn’t really have the title, and the real title belongs to a paramount title holder.  In this case, the tenant can sue for damages, but the paramount title holder retains the title.

A.H. Fetting Manufacturing Jewelry Co. v. Waltz, MD, 1930 (pg.521)
Tenant holds over.  Landlord can treat the holdover as a trespasser and evict, or he can treat holdover as a tenant for another term.

Facts:  Plaintiffs/landlord (Waltz) sues defendant/tenant (Fetting) for one-year’s worth of rent ($6416.67) because Fetting stayed past its expiration of its lease for one month.  

Posture: Trial court refused to grant directed verdict in favor of defendant/tenant/Fetting.

Issue:  Is a tenant who holds over / trespasses one month past the expiration of a lease liable in damages of one-year’s worth of rent?

Holding: Affirmed.  The tenant IS liable for the year’s worth of rent.

Reasoning:

· One rule:  Continuing in possession after expiration fixes tenant as a tenant for another year.  It doesn’t matter if the tenant doesn’t renew, or explains he’s looking for another place.  Landlord can insist that tenant’s trespass has led to another year.

· This rule is not adopted expressly in this jurisdiction.  

· Nevertheless, for justice reasons, if a tenant wrongfully holds over, it shall be assumed that there is a quasi-contractual obligation for tenant to pay for another term.

· This is good for tenants as a class because tenants who expect to move in at a certain date will not fear someone holding over from previously. 

· This will increase confidence in lease transactions.

· Defendant/Fetting claims that he is only liable for damages resulting for loss or damage that results from his one-month holdover.  However, once he held over, the landlord elected to make defendant their tenant for another year.

· The clause that says tenant is only liable for loss or damages from failure to vacate; this clause is not related to rent but to damages from tenant refusing to surrender possession.

· Plaintiffs made diligent effort to procure a tenant after Fetting; if they found one it would have only mitigated Fetting’s damages.

Kelly v. Tri-Cities Broadcasting, Inc., CA, 1983 (pg.527)

When land is assigned from A to B, then B to C, C has a privity of estate (basic responsibilities: pay rent, make repairs, etc.) with A, but C is not responsible for any contractual provisions between A and B that was not explicitly expressed between A and C.

Facts:  Kelly sues Tri-Cities to get the remaining balance on a lease term.  The land in question includes a radio business.  On 2/1/65, Kelly, the owner, leased the land to the Bambricks for 20 years.  In 1970, the Bambricks sold the station to Far West, who continued to pay the lease and operate the radio station.  After some time, the radio station stopped being used, and several years later in 1975, Far West sold the radio station to Tri-Cities.  Tri-Cities used the radio station for nine months, but abandoned the leased premises in 1977.  (Remember, the lease was to last until 1985).


The purchase agreement between Far West and Tri-Cities said that the buyer, in buying the property, is also buying the lease that comes with the property.  Tri-Cities did NOT review the lease and did not expressly agree to pay rent for the balance of the lease term. 

Issue:  Is Tri-Cities responsible for paying the remaining balance on the lease term that accompanied the purchase agreement even though it was not aware of it?

Holding:  No.

Reasoning:

· In every case examined where lease terms were an express assumption of the contract, the assignee (in this case, Tri-Cities) has stated specifically orally or in writing that he agrees to be bound by the terms of the lease

· The addendum states “such lease should be included as an asset of the corporation” and “however, the assignability of such lease will be subject to its terms.”  This is not an express assumption.

· This is an assignment, not an assumption.
· The liabilities and obligations of the lease impose a duty on the lessee (Bambricks), not the assignee (Tri-Cities).

· “An occupant of real property who holds by virtue of a bare assignment of the lease and without entering into any contract, either with his assignor or the lessor, affirmatively binding himself to fulfill the covenants of the lease, is subject only to such obligations as he impliedly assumes by entry.”

· The assignee is only responsible for paying the rent, maintaining insurance, making repairs, paying taxes.  These responsibilities stem from the privity of estate that the assignee (Tri-Cities) has with the original landlord (Kelly). (Privity is an implied agreement).  This is also called covenants which run with the land.
Davis v. Vidal, TX, 1912 (pg.538)

Where the tenant reserves in the instrument giving possession to his transferee the right of re-entry to the premises demised, upon failure to pay rent, he necessarily retains a part of or an interest in the demised estate (sub-letting).

Facts: Davis sues Vidal for $1200, alleged to be due to Davis.  Davis (landlord) leased some premises to Dallas Brewery (lessee).  Dallas Brewery then “assigned” it to Vidal.  The nature of this is in dispute:

Issue:  Was a certain instrument of writing executed by the Dallas Brewery to Vidal an assignment of its lease from Davis, or a sub-letting of the premises? 

Holding:  It was a sublease, not an assignment.

Reasoning:

· [p.539 has the agreement in question; it contains both words, “assign” and “sublet”]

· Characteristics of an assignment:

· Instrument conveys entire term

· “Term” includes the time specified in lease, but also the estate/interest conveyed by lease

· Parts with all of the reversionary estate in the property

· Creates a privity of estate and contract between original lessor and assignee

· Assignee pays rent directly to original lessor

· Characteristics of a sub-lease:

· Reversionary interest in the estate remains with the landlord/grantor

· Lessee (Dallas Brewery) reserves right to pay rent to the lessor (Davis)

· Dallas Brewery did not convey the whole estate to Vidal

· Dallas Brewery therefore has a contingent reversionary interest in the estate, to be resumed summarily upon the failure of Vidal to pay rent.  (This sounds confusing but it’s basically defining what a sub-letting is.)

· Dallas Brewery also reserves the right to pay the rent to the original lessor (Davis) in case Vidal fails to pay the rent.

· There is no privity of estate or contract between Davis and Vidal, so Davis has no cause of action against Vidal.  Vidal is subletting the estate from Dallas Brewery, who is leasing it from Davis.

Julian v. Christopher, MD, 1990 (pg.545)

Landlord has to be reasonable in allowing who to sublet to.

Facts:  Christopher/landlord sues Julian/tenant for subletting the place without Christopher’s permission.  The lease stated that the premises could not be assigned or sublet “without the prior written consent of the landlord.”  Julian/tenant asked about this clause, and the landlord said that it was merely included to prevent them from subletting or assigning to “someone who would tear the apartment up.”  After a while, Julian/tenant asked Christopher/landlord for written permission to sublease.  Christopher agreed only if they paid $150 more rent.  Julian went ahead and subletted it, then Christopher filed suit.

Issue:  Should the common-law rule in Klawans be changed?  This common-law rule states that, if you don’t have the words that consent will not be unreasonably withheld (which in this case there were no words), then the landlord can withhold his consent for a good reason, a bad reason, or no reason at all in the context of a commercial lease.

Holding:  Yes, this rule should be changed.

Reasoning:

· The revised Restatement says the landlord’s consent to an alienation [subletting] by the tenant cannot be withheld unreasonably, unless a freely negotiated provision in the lease gives the landlord an absolute right to withhold consent.

· The old rule was based in a time when landlord and tenant were more personal; now it is more impersonal and housing space is scarce

· District level said that the decisions of the courts are in accord with Klawans, but this is no longer true.  The modern trend is to impose a standard of reasonableness.

· A clause that states that the premises may not be assigned or sublet without the written consent of the lessor is called a silent consent clause.  Public policy requires the courts to require that the landlord specifically insert a standard if a silent consent clause is present; otherwise the standard is reasonableness.

· We also want to maintain the covenant of good faith and fair dealing in every contract.

· In this case, the refusal to consent solely to get a rent increase is unreasonable unless the new subtenant would necessitate additional expenditures or increase economic risk to the landlord.

· For leases with “silent consent” clauses which were entered into before this case, Klawans is applicable.  For leases entered into after this case, reasonableness is applied.

· The new rule is applied to this case because otherwise there is no incentive to challenge common law, unless it is unfair to the landlord, which is not.

Perrotta v. Western Regional Off-Track Betting Corp., N.Y., 1983 (p.481)
A notice must contain sufficient allegations to invoke the conditional limitation in the lease and give rise to a summary proceeding—it did not in this case.

Holding: A notice must contain sufficient allegations to invoke the conditional limitation in the lease and give rise to a summary proceeding—it did not in this case. Why? The notice never advised the tenant that the lease would expire in 5 days, but said “the term has expired.” Court says strict construction of language is necessary. Substantively, the notice cannot refer to paragraph 17. Notice cites respondents failure to pay taxes, but the conditional limitation in paragraph 17 refers to default on rent (taxes may not be treated as rent for the purpose of bringing summary proceedings).

Facts: Perrotta owns a building which was let under a written lease for use as an off track betting parlor. In October, 1979, the lease was renewed, and in November of the same year, more space was leased. Then problems arose, and Perrotta served a notice of termination on Feb. 14, 1980 and began summary proceeding. Perrotta won in Gates Town Court, but on appeal, the county court held that summary proceedings were not appropriate—they said this is an action in ejectment (and town court doesn’t have jurisdiction). County court reversed and dismissed. Supreme Court affirms. 

The question: should the summary proceeding by Perrotta be dismissed? To answer this, the court asks whether the provisions in the lease are conditions or conditional limitations.

Answer: Yes, dismissed.

Reasoning: 

· The lease creates a condition. Paragraph 4 provides that the tenant “shall not…make any alterations…and in the event of a breach the term shall immediately cease…at the option of the landlord.” This creates an option for the landlord to forfeit, not termination without further action after a given period of time. It is thus a condition and a breach of it would not make the tenant a holdover tenant subject to summary proceedings.

· Why does this case matter? Landlords in all jurisdictions prefer summary process over ejectment actions (the alternative in Perrotta). Summary process can be completed in a matter of days. Eviction processes take a long time. 

Blackett v. Olanoff, MA, 1977 (p.487)

When a landlord has it within his power to fix a problem that substantially deprives tenants of their implied warranty of quiet enjoyment of their leased premises, the landlord is not entitled to collect rent.

Holding: When a landlord has it within his power to fix a problem that substantially deprives tenants of their implied warranty of quiet enjoyment of their leased premises, the landlord is not entitled to collect rent. Generally, illustrating that even nonfeasance by the landlord can create liability, if he creates a situation where he has the right to control the objectionable condition. 

Facts: landlord leased space to a lounge/bar near where they leased premises for residential purposes. Lounge lease expressly stated that music should not be audible outside the building. Landlord tried halfheartedly to enforce this. Music was usually really loud. Tenants vacated their apartments after complaining. Landlord sues for rent. In lower court, defendants use “constructive eviction” as defense—i.e. I was basically forced out due to actions of the landlord—and won. (Note, you need to have actually vacated the premises in order to use this defense.) This court affirms.
Reasoning: the noise emanating from the lounge was sufficient to constitute a constructive eviction (this isn’t challenged on appeal) and if that noise could be attributed to the landlords, constructive eviction could be found. Court makes three main points: 

(1) Conduct is what matters. Landlord does not necessarily need to have intentionally violated tenants’ rights—as long as the breach of quiet enjoyment flows as the natural and probable cause of what he did. The landlords conduct, and not his intention, is controlling. 

(2) Landlord must have control. Here, the landlord had it within his legal right to refuse to lease to a lounge/bar, and after that, to could legally control the objectionable noise. 

(3) This case is different from the annoyance of one resident by another—a landlord is not liable in that situation. For example, if my neighbor is a prostitute (DeWitt v. Pierson, 1893), or if he plays really loud music (Woods Theatre v. North American Union, 1927), I can’t vacate the premises and use a constructive eviction defense—it doesn’t hold up—even though the same behavior by the landlord would constitute constructive eviction. This case is more like the scenario where a landlord entered into a lease with a tenant, and allowed one to engage in an activity which would interfere with the rights of another tenant (see Case v. Minot, 1893). Though the clash of rights was only potential here, it the landlord should have reasonably known it would happen (a lounge likes to play loud music to satisfy its customers). 

Barash v. Pa. Terminal Real Estate Corp., N.Y., 1970 (p.390)
Court admits interference with light or air should really be considered constructive eviction. Action for reformation of a lease must include (1) fraud by one party, landlord in this case and (2) unilateral mistake by the other party.

Holding:

Facts: Barash, a lawyer, leases offices for use as a law firm in a 29 story sealed building. He is supposedly told—before signing—that even when the air conditioning and heating are off, air will still circulate through the duct system to make the building usable. Air is under the exclusive control of the landlord. The lease itself specifies only that the “landlord shall furnish air cooling…on business days from 9 am to 6 pm when in the judgment of the landlord it may be required.” Indeed, by 6 pm on the day the plaintiff occupied the building, the air was off, and the leased space was hot and stuffy and not usable. Barash complained and was told that ventilation at night would cost him an extra $25/hr.


Actual eviction occurs when tenant is ousted from physical possession. There must be expulsion or exclusion. If tenant is ousted from even a portion of the premises, the eviction is actual. Note, even for partial eviction, liability for all rent is suspended.

Constructive eviction is when there is no physical expulsion, but the landlord’s wrongful acts deprive the tenant of his use and enjoyment of the premises. But a tenant must abandon possession in order to claim constructive eviction. Where the tenant remains in possession of the premises, there can be no constructive eviction.  

The Question: is this actual eviction?

Reasoning: Tenant, Barash, is arguing that this is partial, actual eviction—because after 6 pm he essentially forced out. Says he should get to retain possession, but not have to pay rent. The opinion likens the current case to one involving a persistent offensive odor—say, from coal gas—or even defective plumbing. All those cases conclude that, because the premises are unfit for occupancy, there is constructive eviction. Barash relies on Schulte Realty Co. v. Pulvino—in which a landlord allowed a tenants airshaft, that gave him light and air, to be mostly covered. In Shulte the court said that there could be no constructive eviction, because the premises was still habitable. But here, this court says, there is no claim to an appurtenant (i.e. benefits tied to a particular piece of land) right to external air or light, but rather the failure to provide an essential service. In addition to offering this reason to distinguish earlier cases, court admits interference with light or air should really be considered constructive eviction.

Javins v. First National Realty Corp, D.C., 1970 (pg.401)
Holding that a lease has an implied warranty of habitability and must be in maintained in livable condition.

Holding: Overruling old common law “no-repair” rule (that the lessor is not obligated to fix anything in your apartment unless he specifically agrees to do so in the lease)

Facts: During an eviction action for non-payment of rent, the defense offered evidence of housing code violations. Court says this was admissible (overruling both district and appellate courts). Holding that a lease has an implied warranty of habitability and must be in maintained in livable condition. Overruling old common law “no-repair” rule (that the lessor is not obligated to fix anything in your apartment unless he specifically agrees to do so in the lease).
Reasoning: “[L]eases of urban dwelling units should be interpreted and construed like any other contract” (402). Three reasons the old no-repair rule should be abandoned:

(1) It originated in the middle ages and was based on factual assumptions that are no longer true. Tenants of urban housing today are interested in a suitable house—not land—and are too mobile to invest in repairs, too unskilled to do it themselves, and building is often too complex.

(2) It is incompatible with other legal standards of consumer protection (implied warranty of merchantability, fitness). Tenants have a right to expect the apartment will be maintained in original (first leased) condition throughout the term.

(3) Policy reasons. Inequality of bargaining power between landlord and tenant. Impediments to competition in housing market, like race and class discrimination. Severe shortage of adequate housing mean what we have should be maintained. And social impact of bad housing: broken window theory.

Court also holds that the housing code imposes duties on the lessor that may not be waived or shifted by agreement. The District of Columbia Housing Regulation—their housing code—requires a warranty of habitability be implied in leases of all housing it covers. Before this, the code created legal rights and duties enforceable in tort by private parties, but these rights now extend to implied in contract.


Conclusion is that a tenant’s obligation to pay rent is dependent upon the landlord’s performance of his obligations. When landlord breaches, court must determine what portion of tenant’s obligation to pay rent was suspended by that breach.

Shelley v. Kraemer (1948)

Federal courts cannot be used to enforce restrictive covenants. Also, holding that “action of the state courts and of judicial officers in their official capacities is to be regarded as action of the State within the meaning of the Fourteenth Amendment.”

Holding: “[T]he action inhibited by the first section of the Fourteenth Amendment is only such action as may fairly said to be that of the States. That Amendment erects no shield against merely private conduct, however discriminatory or wrongful” (833). However, in this case, the state courts themselves acted to enforce the covenant. The Shelly Court stretches the concept of state action to include rulings by state courts. “[A]ction of the state courts and of judicial officers in their official capacities is to be regarded as action of the State within the meaning of the Fourteenth Amendment” (834). A willing party bought a piece of land from a willing seller—and then state courts intervened to enforce a larger neighborhood agreement.

Reasoning: Addresses whether the equal protection clause of the Fourteenth Amendment inhibits judicial enforcement by state courts of restrictive covenants. Restrictive covenants were private agreements among landholders made to exclude certain races from real property ownership. Its clear such action on behalf of state or local government is unconstitutional, but how about among private individuals?



Theme throughout the decision is the importance of property ownership. Eliminating discrimination in the “enjoyment of property rights” was “among the basic objectives” of the framers of Amend. 14.

Jones v. Alfred H. Mayer Co. (1968)

Justice Stewart writes. Interpreting the Civil Rights Act of 1866, 42 USC 1982, which says “all citizens of the US shall have the same right [in a state]…as enjoyed by the white citizens thereof to inherit, purchase, lease, sell, hold, and convey real and personal property.” Lower courts (Missouri) said it applied to state action. Supreme Court reverses, holding that Sect 1982 bars all racial discrimination, private as well as public, in sale or rental. Valid exercise of Congressional power under 13th Amendment.


Court admits that Hurd had some dicta saying private racial covenants were valid under federal law, but that case did not address this precise issue. Sect 1982 statute on its face prohibits all discrimination against non-whites in the sale or rental of property. Encompasses every racially motivated refusal to sell or rent. Congressional debate surrounding statute shows this was Congress’ intent. 


But does Congress have power to enact such a statute? Thirteenth Amendment, section 2. The authority of congress to enforce that amendment “by appropriate legislation” includes the power to eliminate all racial barriers to the acquisition of real property.

Posner, Wealth Distribution by Liability Rules: The Case of Housing Code Enforcement

In this excerpt, Posner discusses the effectiveness of one particular type of housing assistance for the poor: Housing code enforcement. His discussion begins with two alternative methods of providing housing assistance (public housing and rent supplements, the latter of which he, as an economist, finds particularly attractive because it gives the poor a more effective demand for the housing supply available in the market). He then turns to housing code enforcement because unlike the previously mentioned methods, this centrally involves the courts. 


Basically, housing code enforcement is exactly what it sounds like – it requires legal sanctions to be placed on landlords who do not meet minimum standards of housing. Based on these assumptions, Posner concludes that housing code enforcement will backfire and lead to a “substantial reduction in the supply of low-income housing” and a substantial increase in the price of the supply. 


Posner addresses several challenges to his theory, including the idea that housing code enforcement would work if it focused on buildings involved in “milking,” which refers to landlords’ practice of reducing maintenance expenditures because they know they will be abandoning the building in the near future anyway. He believes that it’s not practical to think that a court could identify these buildings, and even if that were possible, he thinks that the costs of compliance might actually even lead to earlier abandonment (resulting in even less housing for the poor). 


He also dismisses the idea that ordinances giving the poor more procedural rights against bad landlords would work because in his view, these ordinances would have the same effect as housing code enforcement: raise landlords’ costs and given that the poor would be most likely to take advantage of such provisions, landlords might try to rent to affluent tenants instead. 


Posner concludes, then, that housing code enforcement (as a liability rule) will fail because it will create a decrease in output (supply of housing) and increase in price. 

Ackerman, Regulating Slum Housing Markets on Behalf of the Poor

Assumes that all of the apartments in Slumville are equally slummy; there is no significant movement in and out of Slumville; and perhaps most importantly, that even given the fact that landlords must meet code requirements, there is still no other use of the property that would exceed their current rate of return. Ackerman makes it clear that this does not mean that the landlords are realizing huge profits by running their slums; rather, his model allows for a situation where landlords may be earning an exceedingly low return on their investments as well. 


Operating within the framework of these assumptions, Ackerman traces two different potential consequences of housing code enforcement within Slumville. The first possibility in demand response assumes that the code is enforced strictly in only one part of Slumville (Area X) and not in the rest of it (Area Y). If this is the case, then the residents of X who can’t pay the increased rent will move to Area Y, and those living in Y who want a nicer place will move to X. In this scenario, Ackerman claims, the doubts about the desirability of housing code enforcement will be realized since rents will be raised and those who can’t afford it will now have to live in the even slummier sections of Slumville. 


If, however, the housing code is enforced strictly, there will be a vastly different result. Ackerman holds that if one particular condition is met, rents will actually not rise at all. The condition is that there must be a minority class of Slumville tenants who don’t believe that code enforcement will significantly improve their lives. He uses an example involving 100,000 rental units. 90,000 families residing here are “homelovers,”; that is, they’d be willing to pay a premium for code housing. The other 10,000 are “lukewarm,”; they don’t believe that improved housing (requiring increased rent) would improve their lives. If all of Slumville’s landlords raise rents by $25, the 90,000 homelovers will accept the cost. But the 10,000 lukewarm families will (according to Ackerman) pair up and share apartments, leaving 5000 units vacant. How will the landlords rent these units? Only one of two ways – either by inducing one of the homelovers to move by reducing the premium, or reducing it even further to lure the lukewarm families back. However, if a significant number of lukewarm families are willing to live in crowded quarters rather than paying even slightly more rent, then, Ackerman says, the landlords will have absorb the costs themselves and rent all units at the pre-code price. 

Arnott, Rent Control: The International Experience

Summary: Arnott discusses four recent strands of thought that have led to the new belief (by some) that a well-designed rent control program can work. 

1. The first strand is the realization that the effects of a rent control program depend heavily on the individual details of its provisions and are not simply a monolithic policy involving the imposition of price ceilings for rent. 

2. The second strand is that the new housing market models retain a different conceptualization of the housing market, which affects the perceptions of a younger generation of housing economists. 

3. Third, are housing markets perfectly competitive? They might have some of the features (including ease of entry and exit), there are some noncompetitive features, including high transaction costs. Given that they are imperfectly competitive, there’s no credence to the a priori assumption that rent controls are inherently harmful. 

4. The way economists think about public policy and government intervention has changed. The traditional method of analysis (involving separation of equity and efficiency, examining the market without reference to the rest of the economy) has had criticisms leveled against it. 


The criticisms are as follows. First, lump-sum redistribution is not possible because the government must base redistribution on individuals’ qualities that they have an incentive to alter precisely because of redistribution.


The second criticism is that partial equilibrium analysis (examining the market without looking at the rest of the economy) is rarely fully valid. Therefore, rent controls might be harmful in an undistorted economy (where everything that happens outside the market doesn’t affect the market), but if they reduce efficiency costs, they might be second-best. 


The third criticism involves the substantial deregulation that has occurred. The new view is that government intervention to correct market failure might be harmful, which supports those who oppose rent controls. 


Finally, politics plays a role; a policy can usually only be implemented if it gets political support, and whether or not something gets political support depends on the body of laws that determine how social choices are made. Since rent control is a method that does receive political support, this also makes it more of an attractive option. 


However, even in light of all of this, Arnott found that his roundtable experience involving many jurisdictions shows that rent controls are harmful (though not devastating). Arnott does not explain why this is the case or even speculate. 


CHAIN OF TITLE & SECURITY

Johnson & Graham’s Lessee v. M’Intosh, 21 U.S. 543 (1823)

Private citizens could not purchase good title to land from Indians; only a sovereign state could do that.

Facts:
The Plaintiffs are the successors in interest of land speculators who bought a large parcel of land in the Midwest from the Indians in 1775.  After the Revolution, the Plaintiffs petitioned Congress to recognize their claim to no avail.  In 1819, the United States sold 11,560 acres of that land to Defendant M’Intosh.

Posture:  The Plaintiffs brought this action in ejectment against the Defendant in hopes that the court would recognize their claim.  Having lost in the trial court, they now appeal to the Supreme Court.

Issue:
 Do American courts recognize land titles conveyed by Indian chiefs to private individuals?

Holding:  No.  Indians did not hold title to land claimed by European powers and thus could not convey title to private individuals.  

Reasoning:
John Marshall officially recognized the old colonial rule that upon claiming land in the Americas, a European power (or later the United States) gained title to all of that land, leaving the Indians with only a right of occupancy.  As such, Indians did not hold title to land to convey it to private individuals.  The most that they could convey was the right of occupancy, which was extinguishable.  

SMITH’S NOTES – According to Kedes, the two claims didn’t even overlap ( M’Intosh & the plaintiffs were not even fighting over the same land, so there’s not conflict & should be no lawsuit.  The French allowed dealing with the Indians – the British did not.  Nothing in the principle of discovery to keep private parties from transacting with Indians, but up to the sovereign powers to determine if that is OK.  Note that this opinion cannot derive its authority from conventional legal sources because they are too weak – primarily derived from custom.

The Recording System

Common law rule – “first in time, first in right.”  In other words, the first conveyance of a piece of property from Seller to Buyer always trumped any future conveyances from the same Seller to a different Buyer, no matter who had notice of what. The common law rule has been altered by Recording Acts that require buyers to record their purchases of property with the relevant local government.

Land records are generally maintained in a Grantor-Grantee Index that is searchable by name of the grantor or grantee, allowing a potential purchaser to trace the history of the property’s conveyances through its owners.  Some jurisdictions also maintain a Tract Index.  Note that land records only keep records of sales of land, not conveyances by decent or devise.

Note the handout on using the recording system.


-First search backward to the point at which you’re allowed to stop


-Then search forward to make sure it all works


-there is a possibility of circularity of title


-from your title search, you end up with chain of title

-if there is a title problem, the owner can file a quiet title action ( judgment will sweep the boards

Types of Recording Statutes
1. Notice Statutes – protect the BFPV whether s/he records first or not.

2. Race-notice Statutes – protect the BFPV ONLY if s/he records first.

3. Period-of-grace Statutes – provide a grace period for the grantee and protect the BFPV  only if that grantee did not record within the period.

4. Race Statutes – protect whoever records first.

Types of Notice

1. Actual – B actually knows of A’s prior purchase from O

2. Record – B should know of A’s purchase because it’s in the chain of title in the land records.

3. Inquiry – B should know if A’s purchase through standard inspection of the premises and inquiries.

Problems in the Book

Problem 1 ( O conveys to A.  A doesn’t record.  Then O conveys to B, who does not record.  Then A records.  Then B records.  Under a notice statute, B wins.  Under a race statute or a race-notice statute, A wins.  

Problem 2 ( B wins under a race statute, even though B had notice of A’s conveyance.

Problem 3 ( Race-notice – gotta have BOTH BFPV & win race

Problem 4 ( What if B learns of A’s purchase AFTER the transaction but BEFORE he records?  Is he still a BFPV w/o notice?  YES!  So he wins under all three statutes.

Problem 5 ( Race – A has title when he records.  As such, his conveyance to C is fine.  This is an application of the shelter rule, which is the idea that if A beat B, then A’s transfers beat B.  Another interpretation would be to see who between B & C actually got to the courthouse first, but courts often don’t want to have title zooming back & forth between branches of a chain of title. One wrinkle in the shelter rule ( what if C is really O?  If it looks like collusion, there is an exception to the shelter rule that keeps it from applying. Notice – B might beat A, but B might not beat C because C is the latest BFPV w/o notice.  But what about no one conveying better title than he has?  The again, B didn’t have great title.

Problem 6 ( (1) O conveys to A. (2) O conveys to B, who IS aware of A’s deed (3) B records. (4) B conveys to C, who is NOT aware of A’s deed. (5) A records. (6) C records.  If you allow a non-BFPV to transfer to a BFPV, then C could win in a Notice jurisdiction. In race-notice, A wins. In race, C might win under the shelter rule.
Ryczkowski v. Chelsea Title and Guaranty Co., Supreme Court of Nevada (1969)

Chain of title begins with first conveyance; anything filed before that conveyance is outside of the chain of title.

Facts:
 In 1946 J.J. Cleary acquired a parcel of land from the State of Nevada.  That transfer, however, was not recorded until 1952.  In 1949, before the transfer was recorded, Cleary granted an easement over 2.1 acres of the land to a power company and recorded the easement in the land records.  The present owner is brining this action against his title insurance company for not finding the easement on the property.

Posture:  Having lost in the trial court, the Plaintiff is appealing to the Supremem Court of Nevada.

Issue:
 Did the easement fall within the chain of title covered by the title insurance policy?

Holding:  No.  Because the easement was recorded before the first transfer of the land was recorded, the record of the easement is a “wild” document that falls outside the chain of title and outside of the title insurance policy.

Reasoning:  The chain of title only extends back as far as the original grant of title, which in this case was the transfer recorded in 1952.  As such, the chain of title started in 1952 and any transfers or grants recorded before that date are outside the chain of title.  Because the insurance policy in this case only covered the chain of title, the easement was not covered.

Morse v. Curtis, Supreme Judicial Court of Massachusetts (1885)

Purchaser not responsible for trying to find out whether a grantor granted his land to two people if the purchaser can trace back good title using a regular title search.

Facts:
 Hall gave the demandant in this case a mortgage on his land on Aug. 8, 1872.  Hall then gave Clark a mortgage on that same land on Sep. 7, 1873.  Clark knew about the first mortgage, and Clark recorded his mortgage first.  A few years later, Clark assigned his mortgage to the tenant without telling him of the demandant’s mortgage.  

Posture:  The trial court awarded the demandant a writ of entry against the tenant; the tenant now appeals to the Supreme Judicial Court of Massachusetts.

Issue:
Did the tenant have constructive notice of the demandant’s mortgage because it was recorded at the time that the tenant was assigned Clark’s mortgage?

Holding:  No.  Requiring a buyer to look beyond the chain of title from the seller to the first owner that he knew had good title would place an undue burden on the buyer.

Reasoning:  The tenant would not have found the demandant’s mortgage by conducting a normal title search because he would have looked to Hall, the first owner that he knew to have good title, and found that Hall did indeed grant the mortgage to Clark because it was recorded first.  He would then assume that Clark’s mortgage, the one that he was buying, was good.  Requiring the tenant to search in a more complete fashion would be unreasonable.  

Sanborn v. McLean, Supreme Court of Michigan (1925)

Court held that a landowner had inquiry notice of a reciprocal negative easement because all of the land in the subdivision was developed in the same way.

Facts:
 Christina & John McLean own a lot in a high-end subdivision.  They would like to build a gasoline station at the back of the lot.  The Plaintiff, a landowner in the same lot, sued them, claiming that a reciprocal negative easement on his property and the McLean’s property prevents the McLean’s from using their lots for anything but residential purposes.  The original owner deeded some of the land in the subdivision with restrictions and some without.  

Posture:  The trial court enjoined the McLeans from building the gas station, and they now appeal to the Supreme Court.

Issue:  Did the McLeans have actual or constructive notice of the reciprocal negative easement?

Holding:  Yes.  The McLeans had inquiry notice of the easement.

Reasoning:  Because the McLeans could not have helped but notice that all of the lots in the subdivision were being used for residential purposes, they should have inquired into the existence of restrictions and negative easements.  Simply examining the title and asking the grantor if there were any restrictions did not suffice as adequate inquiry; any deeper inquiry would have revealed the easement.  

Geo. M. McDonald & Co. v. Johns, Supreme Court of Washington (1911)

Recording Act will not help someone who takes mortgage on a piece of property without additional consideration – that person is not a “purchaser.”

Facts:
 Johns (D) was indebted to Geo. M. McDonald & Co. (P) and executed a mortgage to the company on May 5, 1908 as security for the debt without any additional consideration.  The day before, May 4, 1908, Johns had executed another mortgage on the land to another creditor, Bechtol.  The McDonald mortgage was recorded first.  The McDonald Co. sued both Johns and Bechtol to legitimize its mortgage.

Posture:  The trial court found that the Bechtol mortgage was valid as against the McDonald Co. mortgage.  The McDonald Co. now appeals.

Issue:  Does the McDonald Co. count as a “bona fide purchaser” for the purposes of the state’s recording act and thus receive protection because of lack of notice of the Bechtold mortgage?

Holding:  No.  A mortgagee who receives the mortgage as security for an existing debt is not a bona fide purchaser.

Reasoning:  Because receiving a mortgage for a preexisting debt does not require the creditor to part with any value or put himself in a worse position, the mortgagee is not in the same position as a purchaser of property.  The recording act is designed to protect the bona fide purchaser who actually has something to lose without that protection; because the creditor in this case has given up noting, the statute will not protect him.

Marketable Title Acts ( Marketable Title Acts seek to reduce the burden on purchasers of land by extinguishing defects that are too old.  Some statutes put discrete time limits of exercising the possibility of revert or the right of reentry; other require the periodic re-recording of possibilities of revert and rights of reentry.

Sherer-Gillett Co. v. Long, Supreme Court of Illinois (1925)

You cannot transfer better title than you have.

Facts:  Taylor entered into a contract with Sherer-Gillett to buy a display counter from the company for monthly payment until the full price was paid.  It was stipulated that title would not pass from the company to Taylor until the counter were fully paid for.  Two days later, Taylor sold the counter to J.W. Long for $100 and did not notify him of the reservation of title.  Sherer-Gillett sued in replevin for the counter.

Posture:  The trial court found in favor of Long, but the appellate court reversed and found in favor of Sherer-Gillett.  Long now appeals to the Supreme Court of Illinois.

Issue:
 Does Shere-Gillett retain his interest in the property even after the buyer has sold it to someone else?

Holding:  Yes.  Unless the owner is estopped from asserting its ownership, which is not the case here, the owner retains title because no one can transfer a better title than he or she has.

Reasoning:  The general principle at work here is that no one can transfer a better title than he or she has.  Sherer-Gillett, then, could only lose if it were estopped from asserting its ownership because it made representations that Taylor had title and could sell.  Simply allowing Taylor to have possession of the counter is not enough to constitute a representation that Taylor has title because people allow others to take temporary possession of their property all the time without transferring title.  

The UCC ( The UCC provides an exception to the holding in this case.  In the ordinary course of business, a good faith buyer takes a title to a good free and clear, even if someone else has a security interest in the good.

The Torrens System ( Title registration is different from recording conveyances because title registration involves recording the state of the actual title itself.  However, only 19 states ever enacted title registration laws, all of which were voluntary.  Most have since been repealed, and only five states retain extensive title registration systems.

Bothin v. California Title Insurance & Trust Co., Supreme Court of Calif. (1908)

Title insurance does not cover adverse possession.

Facts:
 H.E. Bothin, the plaintiff, purchased two lots and took out a title insurance policy on them from the Defendant company.  That policy guaranteed that the plaintiff had record title to the lots; it did not insure against defects to title arising from “[t]enure of the present occupants.”  Partridge’s building encroached upon the plaintiff’s land by about 14 feet.  Partridge sued the plaintiff to quiet is title, and the court found for Partridge.  The plaintiff now sues the defendant insurance company.

Posture:  The trial court found for the defendant, and the plaintiff now appeals.

Issue:
 Did the insurance policy cover Partridge’s possession of 14 feet of the plaintiff’s property?

Holding:  No.  The policy covered only defects in the plaintiff’s record title; the defect here was a result of Partidge’s adverse possession, which was not covered.

Reasoning:  The defect in Bothin’s title was a result of Partidge’s adverse possession of a portion of Bothin’s property.  It is true that said defect was recorded in Partidge’s deed of trust, but that deed fell outside the chain of title and cannot be said to be a defect in Bothin’s record title.  Because the insurance company only insured against defects in record title and specifically did not insure against defects arising from the tenure of the property’s present occupants, the policy did not cover this defect.

Crystals and Mud in Property Law, Carol M. Rose (1988)

· Rose claims that the problem with crystalline rules is that the rules themselves become overused.  That is, we record so many things that tracing title is extremely cumbersome, leading courts to want to create exceptions for those who make mistakes in the process.  Similarly, crystalline rules lend themselves too easily to sharp dealers who can exploit their knowledge of the rules at the expense of fools, leading the courts to step in to punish the sharp dealer and protect the fools.

· Rose argues that muddy rules could actually be more efficient in some contexts because knowing that one cannot exploit the rules could lead to more fair dealing and thus require fewer ex post court interventions.

· Rose further argues that both crystalline and muddy rules attempt to mimic the non-legal trading community.  Crystalline rules make it such that strangers can trade because they both know the rules of the game, and muddy rules make it so that strangers can trade because principles of fairness are built into the rules themselves.

· Rose also notes that it makes sense that judges lean towards muddy rules because their role is ex post, when crystalline rules gone awry need correcting; it also makes sense that legislatures and private parties lean toward crystalline rules because they deal with transactions ex ante, when the rules need to be set out.


SERVITUDES

I. Introduction

Servitudes--rights and obligations to land ownership or possession that run with the land.  They are ways of making “micro adjustments” in how people use land.  Two kinds:

· Easements- give one person the right to use land that belongs to another for a specified purpose. An easement that gives person the right to take stuff from another person’s land called a profit
· Covenants- agreements between a landowner and someone else that either obligate the landowner to do something or give the landowner the right to receive something from the other person. 

Approaches to dealing with Servitudes:

· Traditional – courts were skeptical of servitudes and needed to meet very specific requirements. Especially worried about lack of notice

· 3rd Restatement- all that is (should be) required is intent to create the servitude that meets the requirement of the Statute of Frauds

II. Easements

Easements come in two forms:

· appuretenant – an easement that “runs with the land.” It benefits the owner of a specific parcel of land rather than a personal benefit. 
· in gross- a personal easement, that is not connected to ownership of a specific parcel
The parcel that benefits from an appuretenant easement is the dominant estate (the right holder). The parcel that is burdened with the easement is the servient estate (the duty holder).  
Creation of Easements

1. By document- this is the preferred method; recording statutes apply

2. By Estoppel 

· An easement (also called an irrevocable license) is created when party permitted use of land when it was foreseeable that this use would create reliance and it did create reliance or a party represented that there was an easement and this representation created reliance

·  important for getting around Statute of Frauds 
· Ex.  Mund v. English
3. Implied from Prior Existing use
· Must show (1) prior common ownership of benefited and burdened land (a quasi-easement); (2) existing use at time of the division; (3) intention that the use would continue, and actual continuation of the use; (4) use apparent at division; and (5) reasonable necessity (in most jurisdictions)  

· Restatement § 2.12: Servitude to continue a prior use will be implied if at the time of the severance the parties had reasonable grounds to expect that the conveyance would not terminate the right to continue the prior use.” Factors to that tending to establish reasonable expectation include: (1) Prior use not just temporary or casual; (2) Continuance reasonably necessary for enjoyment of property; (3) Prior use apparent or known to the parties; (4)Prior use was for underground utilities serving either party. 

· Ex.  Van Sandt v. Royster (Kan. 1938)
4. By Neccessity 

· Narrow concept that generally only applies to access to landlocked parcels 
· Must have (1) necessity (no other access); (2) former unity of ownership ; and (3) necessity existing at time of severance 
· Easement terminates when necessity terminates
· Two rationales for easements by necessity are (1) implied intention of the parties; and (2) public policy to prevent landlocked parcels 
· In Western states, a liability-rule regime in which even if land did not have a common owner, a land-locked parcel can acquire access through a type of “private condemnation” proceeding, where party acquiring easement must reimburse burdened party. 
· Ex. Morrell v. Rice (Me. 1993)

5.  By Prescription (like adverse possession)
· Same requirements as for adverse possession- actual, open and notorious, continuous, non-permissive, exclusive (although only for specific use, and not always required)
· Ex. Gouldings v. Cook 
Mund v. English (Or. Ct. App. 1984) (p 963)

A irrevocable license to use well is created when parties shared the costs of building and maintain the well and the Ds relied on the well.

Facts:  Suit for declaratory judgment and specific performance over dispute of ownership of well.  Son and daughter-in law (P) and parents (D) purchased adjacent parcels of land. Ps and Ds worked together to built a well on D’s property, sharing instillation costs. D’s received loan and constructed house on their property, with well being only source of water.  Ps are trying to establish that Ds interest in the well was not permanent. Ds argue that the well was from the beginning to have been a permanent and irrevocable interest. 
Issue/Reasoning:  Did the defendants grant an irrevocable license to the plaintiffs for use of the well? YES, although there was no meeting of the minds and thus no permanent easement over the land, the circumstances show that there was a irrevocable license granted to the plaintiffs as the parties shared the costs of building and maintain the well and the Ds relied on the well in building a house on their property. Does not depend on proof of the agreement but on operation of law to prevent injustice.  

Henry v. Dalton (R.I. 1959) 

Held that D was not estopped from revoking permission to use common driveway, reasoning that should have obtained an easement in writing if didn’t want uncertainty

Van Sandt v. Royster (Kan. 1938) (p 967)

Easement by implied reservation is created when common property owner conveys part of property to another with underground sewage lines serving both properties because buyer aware of prior use and it is reasonably necessary

Facts:  Action was brought to enjoin defendants from using and maintaining an underground lateral sewer drain through and across plaintiff’s land.  P and D’s had bought land from common owner who had constructed a sewage drain across both lots. 

Issue/Reason:  Has an easement by implied reservation been created? YES, An easement by implied reservations is created because the original grantee and current Ps were aware of the prior use of the sewer(ie it was apparent) and it was a necessary to the comfortable enjoyment of the property, thus it was an apparent easement.  Implied reservations are created by looking at the circumstances in which the conveyance was made, not the language of the conveyance and it is not dispositive that the claimant of the easement was the grantor

Notes:

· The idea is that there was a type of inquiry notice. Should have known that there was easement by the nature of the fact that he had sewage.
· It is easier to show implied use if it is the original owner who is burdened by the easement
· Current majority rule: only reasonable necessity is required, whether the implied easement is in favor of the grantor or the grantee.

Morrell v. Rice (Me. 1993) (p. 973)

Easement by necessity for parcel that had only intermittent water access created when parcels had been in common ownership and severed nearly simultaneously. Scope of the easement determined with reference to what is necessary for reasonable enjoyment of the land

Facts/PP:  Morrells, owner of property on peninsula with no road frontage sought determination that their land is benefited by a easement by necessity over abutting land owned by the Rices.  The parcels were originally in common ownership, severance occurred intrafamily transactions that were dated a two weeks a part but acknowledged on the same day before the same notory public. With some difficulty there is water access to the Morrells land during some months of the year. 

Issue/Reasoning:  Was the lower court’s finding that there was an easement by necessity, and that this easement included ability to build underground utilities but was restricted to use of easement to serve single family home clearly erroneous? The lower court was not clearly erroneous to find that an easement by necessity existed since intermittent water access not sufficient and delivery of deeds was simultaneous.  It was clearly erroneous, however, to limit the scope of the easement to use necessary for single family home, because scope should be determined with reference to the reasonable enjoyment of the land and all lawful uses to which it may be put absent any evidence that it would create undo burden. For same reasons, correct to allow for underground utilities. 

Goulding v. Cook (Mass. 1996) p. 90

Constitutional principles upholding right to property do not allow for private eminent domain.

Facts/PP:   Gouldings(P) sought an injunction in Land Court to enjoin Cooks (D) to remove septic tank build on their property. After problem because of other neighbor, Cooks forced to find another sewage disposal system and only available place was on land that both P and D said they owned. Cook went ahead and build the septic system

Land court found that the septic tank was on Ps property but granted an easement for a price to be negotiated. Appeals court affirmed. 

Issue/Reasoning:  Can a court refuse to enjoin party from continuing trespass on another parties land by building a septic tank and instead require that a paid easement be created? NO, Cooks must remove septic tank and pay damages. Property rights are not absolute, but because of importance of property rights draw the line at permanent physical occupation amounting to transfer of a traditional estate of land, except in exceptional circumstances. Cooks not justified in taking property here. Rather they should have to bargain for right to use land with the entitlement staying with current property owners. 
Richard A. Epstein, Covenants and Constitutions, 1988  (S. 423)

Constitutions and covenants have much in common. “In both cases the ultimate task is to protect individual rights in property without inviting excess holdout problem—leads to mixed system of entrenched rights, compensation tests, and majority rule

· Covenants defined as all forms of servitudes, easements, restrictions that one person can place on another’s land 

· Covenants become more important as value of land increases—then the transaction costs are outweighed by the shared use in land that results

· Two legal instruments have fostered desirable voluntary exchanges:

· Recordation-  gets rid of the problem of notice for long lasting covenants, helps control for externalities. Makes arcane features of the law of covenants unnecessary.

· Common Building Plans- solves the problem of the difficulty of having bilateral contracts large groups. Much more efficient to centralize. Don’t need to worry much about over restrictiveness of these covenants because developers have strong financial incentive to get the balance right between too much and too little restriction so as to maximize profit. 

· The possibility of remaining externalities:

· Externalities from monopoly and discrimination can be dealt with directly

· The problems of changed conditions- the doctrine of changed conditions should be a limited default rule not a public regulation, since the parties to the covenant will have incentive to construct method of governance that takes changes of circumstances into account.  Most voluntary groups provide by original unanimous consensus to a series of decision rules that rely on something like majority rule for future changes, often with some built in protection of minorities 

III. Covenants

Covenants- agreements between a landowner and someone else that either obligate the landowner to do something or give the landowner the right to receive something from the other person. 

· There are affirmative and negative covenants. Generally more difficult to enforce affirmative covenants.

· We don’t imply covenants. No covenants by estoppel, existing use, necessity, prescription etc.  The only exceptions are common use schemes such as the implied reciprocal easements (see Sanbourn) 

A. Validity of Covenants 

Old view: Servitudes were valid only if they “touched or concerned the land,” meet privity requirement, etc (see below)

Restatment view: Servitude is valid unless it can be shown to be illegal, unconstitutional, or against public policy (see Restatement (Third) § 3.1 ) (But note that it is not clear how much this will take one). A contractual approach.  Abandons privity and touch and concerns the land requirements and does not distinguish between whether inforcing at law or equity

Two key questions when deciding on whether successors should be bound by covenants

· Are we enforcing in law or equity?  

· Real Covenants (Law-Damages)

· Equitable Servitude (Equity-Injunction)

( these distinctions are somewhat less important today, move to treat all like equitable servitudes

· Is it a benefit or a burden?  

· New owner more likely to have information about benefits than burdens, so easier to enforce

Traditional Requirements for Real Covenants and Equitable Servitudes

	Real Covenants
	Equitable Servitude

	(Law -Damages)
	(Equity- Injunction)

	1. Intent- parties must have intended to bind their successor
	1. Intent

	2. “Touch and Concern” the land
	2. Touch and Concern

	3. Vertical Privity- For burden- need to be the successor to the entire estate; For benefit can be successor to only part of the estate. 
	3. Notice (for burden only)—notice is an equitable notion.  Absolutely key in equity. 

	4. Horizontal Privity (for burden only)  needs to be a grantor-grantee relationship at the time of the covenant. Can’t make a separate covenant independent (jurisdictions vary widely about how seriously they take this, most don’t take too seriously).  
	


Touch and concern the land- No one quite knows what this means. But various approaches are to look at:

· Does it involve tangible use and enjoyment of the land

· Look to effects- Does it benefit the landowner as a landowner? Does it increase the value of the benefited land and decrease value of burdened land

· Some say touch and concern just a way of insuring that there is notice, so now no longer necessary because of land records

· Can see idea of touch and concern as a fine tuning of the basic arrangement of the right to exclude.  

Although not a specific requirement notice is playing a role in the Real Covenants as well, because of the recording statutes and also because notice involved in the privity requirement. A subsequent purchaser without notice will take free of covenants, et
Neponsit Property Owners Ass’n, Inc. v Emigrant Industrial Savings Bank (N.Y 1938) (p. 997)

Leading case establishing the validity of assessment covenants in common interest communities

Facts/PP:  Neponsit Realty built community housing development with shared roads, parks, etc, and in deeds said that the property should be subject to an annual charge (not more than $4/lot) for common maintenance. The deed said that charge may be paid to assignees of Neposit, including a Property owners Association, and that the covenants should run with the land.

Issue/Reasoning:  Should assessments by a Property Owner’s Association for upkeep of common property be considered a covenant that runs with the land, enforceable against subsequent purchaser? YES, To create an enforceable covenant need to show that (1) intended that covenant would run with the land (2) the covenant must be one touching or concerning the land; and (3) there must be ‘privity of estate’ between promisee or party claiming benefit and the party or promisee having burden. These requirements have been meet in this case when you look at the intent and substantial effect of the covenant rather than form. 

B. Modification and Termination of Affirmative Covenants

Restatement Third § 7.12 (1)A covenant to pay money or provide service terminates after a reasonable time if the instrument that created the covenant does not specify total sum due or specific end point. But doesn’t apply if it is from obligation to pay for services or facilities concurrently provided to the burdened estate.; (2) A covenant to pay money or provide services in exchange for services or facilities may be modified if the obligation becomes excessive in relation to the cost of providing the benefits. Doesn’t apply if only obligated to pay for actual use. (3) Rules (1) and (2) don’t apply to obligations in common interest communities. 

C. Restraints on Alienation 

Kerley v. Nu-West, Inc (Ariz. Ct. App. 1988)- 1008

It was not unreasonable restraint on alienation to sell land to developer while retaining right to share in profits of resale as long as reasonably designed to attain or encourage accepted social or economic ends. An obligation of unlimited duration, which would be unreasonable, is not created because there is an reasonable time limit implied by law.

Facts/PP:  Resorco sold land to Kerely, while retaining interest in surrounding land, explicitly requiring that Kerely would develop improve and resell the land, and for Kerley to pay Resorco ten percent of the gross sales price from each first sale of the property.  

Issue:  Is an agreement to sell land and a consulting agreement that allowed for prior owner of land to share in profits from first sale of developing the land invalid because they are an unreasonable restraint on alienations or because thy violate the rule against perpetuities? NO, Need to look a whether the restraint is reasonably designed to attain or encourage accepted social or economic ends. Here it is reasonable, because it could be considered a means of financing and intended to promote sale. There is a reasonable time-limit implied in law because if Jacobson takes no legal action to enforce the requirement that the land be developed and resold, then he may foreclose chance to receive the payment when land is resold
Class Notes/ Notes:

· The Restatement (Third) largely abandons the attempt to control open-ended financial obligations through validity constraints, providing that only irrational and unconscionable  arrangements are invalid ab initio. Instead it relies on controlling long term arrangements through provisions  for modification and termination ( § 7.12, see above )

· Smith: Not enough to say that restraints on alienation are bad because alienation is good. If the market is working well then the restraints on alienation will has some purpose and will be reflected in the price. Need to tell a real story about what are the externalities created by the restraint on alienation.  The bottom line is who should decide what is a permissible restraint on alienation--The parties or the courts at a latter time? 

IV. Interpretation Of Servitudes: Scope, Diversion, And Sucession

· As long as act within the validity rules, people who create servitudes can determine the extent of the right they create, extend those rights can change, succession rights, etc.

· When faced with interpretation problems, courts usually try to ascertain the intent of the parties by reading the deed in light of the physical circumstances of the land involved, interpreting language by what an ordinary purchaser would understand

Brown v. Voss (Wash. 1986) (p. 1046)

Any extension of an easement appurtenant to a particular parcel to another parcel is misuse of easement, but injunctive relief will not be granted unless there is actual damage

Facts/PP:  Defendants sought injunction (as a counter-claim) to bar plaintiffs from using road to build house in between two parcels P owned, because the easement  for road access was only appurtenant to one of the parcels. 

Issue/Reasoning:  Did the trial court misuse its discretion by refusing to grant injunctive relief ? NO, Although any extension of an easement  appurtenant to a particular parcel of land is a misuse of the easement, injunctive relief is an equitable remedy, and thus it was appropriate not to grant in a case such as this where  there was no actual or substantial injury and the party against whom relief was sought was acting reasonably in the development of their property. Easement created by express grant, so look to intent. No easement rights in connection with parcel C
Dissent:  The Ds should be entitled to injunctive relief as misuse of a easement is a trespass, and injunction appropriate for continuing trespass. Ps are responsible for the hardship since they know or should have known that C did not have easement , and they can try to purchase easement using statute for easements by necessity. 

Class Notes:

· In the larger sense the Browns won this case because they would love to purchase the right to use the easement for parcel C at the cost that damages would be set at.

· A lot of courts would have granted the injunction.  If the injunction had been granted—two questions 1) would they bargain? A bilateral monopoly. Often once so long litigated not going to be able to negotiate 2) would they have to stop building the house. How would the court police the requirement that easement only be used for benefit of B not C? 

City of Pasadena v. Cal.-Mich. Land & Water (Cal. 1941) (p. 1052)

Easement for underground use of waterpipes is not considered to be exclusive without clearly manifested intent. Owner of subservient land can use land and grant additional easements as long as not does not unreasonably interfere with the prior easement.

Facts/PP:  An action for injunction in which P (water vender) claims that granting of easement to D was a unreasonable interference with its prior easement as a matter of law. First  P and then later D had been granted easements five-feet in width “for the purpose of installing and maintaining water mains and connections thereto.”  Trial court found as a matter of fact that there was no actual physical interference with the Ps easement.

Issue/Holding:  Was it an unreasonable interference with Ds prior easement? NO, Nothing in easement grant indicates intention for the easement to be exclusive, so owner of subservient land, or someone acting with his authorization, may make any use of the land that does not interfere unreasonably with the easement which, the trial court found, this did not. Exclusive easements unusually and will only be imputed to owner if such intent is clearly manifested. Since the owner has right to use property for any use that doesn’t unreasonably interfere with owner of easement, can also transfer those rights. Different that surface right of way cases, where the width may be fixed and implied that will use all of that width. If at some future time, City needed to use more space and D was interfering, then the City’s claim would trump since it had the prior easement. 

Notes/Class Notes:

· Underground easements less likely than surface easement to be considered exclusive, since there is an unspecified third dimension. 

· If the water company did actually decided to build a big pipe could they get an injunction? Probably depends on the motive. Spite fences usually not looked well upon. Something that is build just to cause misery the court may not allow, certainly not likely to grant an injunction.

Note: Assignability and Divisibility of Easements and Profits in Gross 

Restatement: easements and profits in gross are assignable unless the parties intend to make them personal, and they are divisible as long as resulting use does not burden the servient estate beyond what was reasonably intended. 

Old Rule: Only commercial easements in gross were assignable, and they could not be divided. 

 
Central Oregon Fabricators, Inc. v. Hudspeth OR, 1999 (pgs1058-63)

Two-prong test for relinquishing easement by abandonment: 1) actual nonuse and 2) verbal expression or proven intent to abandon, or conduct inconsistent w/continued use.    

Facts:  Hudspeth Land & Livestock Co. executed a deed on August 7, 1964 conveying land to Central Oregon Fabricators, Inc., owned by plaintiff Jack Rhoden.  Fred Hudspeth asked for and was granted an easement permitting the Hudspeths the right to hunt and fish on the purchased land, with no time limit.  His wife later attempted to assign these rights a business hoping to sell memberships for hunting.  Plaintiffs then filed suit.

Posture:  Trial court found for the plaintiffs: granting declaratory relief & quieting defendant’s title.  Quieting of title overturned by Oregon Court of Appeals.  Remanded for further proceedings, with parts of declaratory relief upheld and parts struck down.

Questions: 1) Did defendants (Hudspeth) relinquish their easement through abandonment or adverse possession?  2) Does the defendants’ easement give them the right to alienate to a company or invite “commercial” guests onto the property? 

Holding: 1) No; 2) No  

Reasoning: 1) The two-prong test for abandonment: actual nonuse AND verbal expression or intent to abandon or conduct inconsistent with continued use.  Plaintiffs fail to prove second prong.  Plaintiffs failed to plead adverse possession, so trial court erred in considering relief on that basis, so no direct finding on adverse possession.

2) The Appeals Court construes the easement narrowly.  Assignees must be “natural persons” not companies, but assignments can be divided or assigned to more than one person (within reason).  Looking to the original agreement, “personal guests” (wording of deed) means non-commercial ones. 

Hopkins the Florist, Inc. v. Fleming, VT 1942, pages 1064-5

Example of changed conditions rendering easement extinguished (house relocated, easement of view lost).

Facts: Plaintiff seeks declaratory relief in the form of a denial of defendant’s easement over plaintiff’s property.  The easement of view provides that no obstacle on Thompson’s property shall obstruct the southern view of Main Street from Todd’s house.  The plaintiff’s title deriving from the original Thompson deed.  The plaintiff bring suit for declaratory relief to find that this easement is not enforceable.

Posture: Suit in chancery; chancellor’s factual findings were that the easement was lost and no longer in force.  The Supreme Court of Vermont affirmed.

Question: Does the easement originally set up by Thompson and Todd in 1862 properly limit building construction on the plaintiff’s property?

Holding: No. 

Reasoning: The court narrowly construes the easement, finding that it was only appurtenant to the Todd house.  When the house was subsequently moved, there was no southerly view of Main Street from any of its windows, rendering the easement extinguished.  

Rick v. West, NY 1962

Burden of proof for changed conditions somewhat high; Even if restrictions of covenant no longer benefit defendant, not enough to invalidate it.

Facts: Plaintiffs hoped to sell part of vacant lot for hospital construction.  But (gasp!) the defendant refuses consent, relying on a covenant which restricted the property exclusively to residential usage signed by predecessor and recorded in defendant’s deed.  

Posture: Court finds for the defendant and refuses to grant declaratory relief to plaintiffs.    

Questions: 1) Is the proposed sale of the property to the hospital a “special unforeseen condition,” under the original Declaration, thereby requiring only written consent of the seller before plaintiffs may proceed?  2) Is the Declaration no longer enforceable due to changed conditions and/or the fact that the restrictions no longer benefit the defendant? 

Holding: 1) No; 2) No  

Reasoning: 1) The plaintiffs fail to meet the burden of proof for a “special unforeseen condition.”  To find the proposed sale as such a condition would mean all covenants and conditions could be repealed too easily, just with written consent from the sellers.

2) The only “changed conditions” that can be considered are those from 1956 on (when the revised restrictions and covenants were filed, including the residential use restriction), so some of plaintiff’s evidence is excluded.  The rezoning of some of plaintiff’s property, which renders some of it unusable for residences, is irrelevant.  Thus, plaintiffs fail to meet the burden of proof for “changed conditions.” 

Westwood Homeowners Ass’n v. Lane County, OR 1993 (pages 1072-77)

Servitudes are not liens or encumbrances under Oregon law and not subject to nullification through statutory tax foreclosure.

Facts: Westwood is a planned unit development governed by a recorded declaration (CCR) providing that all lot owners must be members of and pay assessments to the Westwood Homeowners Association.  Lane County received title to 15 of these lots through statutory tax foreclosure.  Lane County refused to pay the assessments, citing an Oregon statute that property acquired by tax foreclosure is “free from all liens and encumbrances,” thus extinguishing the CCR restrictions.  The homeowners association filed suit to foreclose their lien on the 15 lots & the county counterclaimed to quiet title.

Posture: Trial court granted summary judgment for the homeowners association, allowing it to foreclose.  The Court of Appeals and Sup Ct of Oregon upheld. 

Question: Are CCRs properly understood as “liens” or “encumbrances” under the Oregon statute, and thus extinguished after Lane County foreclosed on the lots due to delinquent taxes?  

Holding: No. 

Reasoning: The power to make assessments, as under the CCR in question, is clearly distinguishable from a lien.  (The court cites tax law regarding easements as evidence.) Looking to legislative intent and public policy, the court holds that the statute also excludes servitudes from the meaning of encumbrances.  Under the statute, “encumbrances” refers only to claims for money or security interest in the property in question.  The court further explains its finding by pointing out that if the sale of land for nonpayment of taxes nullified servitudes, it would undermine the expectation of homeowners and possibly qualify as unconstitutional deprivation of their property rights.    

NUISANCE
General Class Notes on Nuisance (relevant for cases that follow):

Courts tend to use one of the three following analyses in weighing nuisance claims:

· Bad/Invasion (parallel to trespass): Courts look at where problem originated from

· Example: does smoke originate somewhere else & drift to another locale?  

· Becoming Worse (least common)

· Whoever is making the situation worse (i.e. making more pig stink by not abiding by cleanliness guidelines) = should be found to be the cause

· Cost-Benefit Analysis (Coasean)

· Theoretical framework is reciprocal causation: harm on both sides (pig vs. nose = contribute to interaction equally); shutting down the piggery is an externality as much as forcing people to put up with the smell 

· NOT the way that causation is conceived of in everyday life

· Reciprocal causation: have to weigh which cause is MORE important (can look at cheapest cost avoider etc)

· BIG contrast is between “bad/invasion” analysis & “cost-benefit analysis”

· Notion of invasion does rely on clear demarcation of land; if something is disrupting a person’s land, your analysis is 90% done (easier for courts)

· Relying on a “package” of rights affiliated with a certain demarked piece of land = this does make some sense VERSUS Coase theorem & trying to weight ALL possible angles of cost-benefit analysis

· Nuisance is a cross between “trespass” & refined cost-benefit analysis, which makes the analysis look kind of confused sometimes

· Example: aesthetic nuisances, according to Coase theorem, should NOT be treated any different than piggery/odors etc BUT they ARE in fact

· Courts do NOT find aesthetic nuisances very often, which fits with the theory that courts tend to look at whether something is an “invasion” VERSUS using a pure Coasean cost-benefit analysis

· Another example: A candy factory next to a doctor’s office; candy factory has a noisy piece of equipment right next to a certain area; later, the doctor builds an exam room RIGHT next to this area, and it is disruptive to his patients

· Coasean view: medicine vs. candy factory = what are the externalities for either in moving etc?

· “Bad/invasion” analysis: where is the noise invasion traveling? From the candy factory to the doctor’s office

· Default is the originator of the invasion (in this case, the candy maker) would be liable

· Other factors, like coming to the nuisance, could affect the court’s decision

· For each of three analyses (bad/invasion; becoming worse; cost-benefit analysis), you have to look at the context to determine what is really bad

· Consider actions various actors have taken to reduce nuisance

· Consider how to weigh utilities of actors

Clark v. Wambold, Wis. 1917 (pages 893-95)

Pig odors emanating from a well-kept piggery do not materially interfere with neighbor’s enjoyment of his property and thus do not constitute a nuisance (balancing test analysis).

Facts: Plaintiff owns two acres for a summer residence, part of which he purchased from the defendant.  The defendant owns a farm and raises pigs.  The plaintiff claims that the pig pens are filthy and unsanitary, and he bring suit in equity for nuisance.  

Posture: Trial court dismissed the plaintiff’s complaint.  Sup Ct of Wisconsin affirmed.

Question: Do the defendant’s pig pens and the odor caused by them rise to the level of a nuisance, preventing the plaintiff from reasonable enjoyment or usage of his property?

Holding: No. 

Reasoning: As long as “the human palate craves the thin cut of juicy ham,” the odors that result from reasonably sanitary pig pens will not make an actionable nuisance.  Note to self (and other budding attorneys): “[I]nsistence on extreme legal rights is not always good policy, to say nothing of good neighborliness.”  Now, play nice with each other!

Mitchell v. Hines  305 Mich. 296, 9 N.W.2d 547 (1943) pages 895-96

Odors from piggery do constitute nuisance and injunction upheld, with some hesitation, against legally-operated pig farm.

Facts: Some homeowners bring a suit to enjoin defendant farmers from operating a piggery on neighboring property.  Due to some neglect and an expansion in the piggery, dead animal carcasses ended up in the open field, resulting in a less-than-pleasant odor. 

court held that odors did constitute a nuisance and entered an injunction preventing defendants from purchasing garbage and causing it to be transported to the premises in question or fed to the pigs.  Sup Ct of Michigan upholds this decree.
Questions: 1) Does the large-scale garbage feeding of the pigs in the open field adjacent to the Beverly Hills residential area constitute a nuisance? 2) Should the lower court’s decree be upheld?

Holding: 1) Yes.; 2) Yes 

Reasoning: 1) Plaintiffs prove nuisance, notwithstanding the abatement of the odors in winter or the lack of evidence of detriment to health.  2) The court expresses some reluctance about impinging on the operations of a legal piggery, but “tests do not show any satisfactory means of carrying on a large-scale, garbage-feeding piggery.” So, the injunction is upheld, even if it results in the defendants’ inability to operate a large piggery.  

Pages 896-902: Additional Notes

· Main tension in land use jurisprudence between two theories: 1) own absolute property right, from “center of earth to heavens” and 2) limitation that one cannot use one’s land in a way that unreasonably injures others 

· Nuisance = ‘special’ tort: plaintiff MUST be a property owner

· Usually, torts focus on nature of defendant’s conduct (i.e. fault or strict liability?  ultrahazardous activity?) BUT nuisance law assumes that the defendant intended to engage in the conduct that harmed the plaintiff but the harm was an incidental side effect NOT maliciously inflicted

“The Problem of Social Cost” by Ronald Coase  pages 200-09

If there are no transaction costs, individuals will bargain with each other to reach the pareto frontier, regardless of initial legal entitlements.  

If transaction costs are considered, initial assignment of legal rights affects economic efficiency of the system.

Facts/Reasoning: 

· Reciprocal causation: legal conflicts over pollution are a question of who should be allowed to harm whom

· Focus should be: avoiding the more serious harm 

· Given NO transaction costs, allocation of resources will be the same whether or not the business will be held liable for damage it causes 

· Cows vs. crops: If cattle rancher is liable for damage to crops, he will take this into account when deciding on size of herd

· He won’t buy more cows unless the additional value of meat is more than the cost, including cost of liability for destroying crops

· Cows vs. crops: If cattle rancher is NOT liable for crop damage, the farmer would be willing to pay rancher to reduce number of cattle to avoid damage, reaching same equilibrium as under liability regime

· You need initial delimitation of legal rights to “begin the bargaining” between the parties BUT doesn’t matter how you set up rights

· Considering transaction costs, initial assignment of rights may reduce or increase economic efficiency 

· Parties will only rearrange/bargain for rights when increase in value of production after rearrangement is greater than transaction costs

· This means, in some circumstances, an injunction/liability will result in an economically efficient activity being stopped due to high transaction costs of bargaining

“Order Without Law: How Neighbors Settle Disputes” by Ellickson pages 210-21

Importance of transaction costs to economic outcomes in cattle industry of Shasta County, California.  Local norms, not just legal rules, fundamentally shape the bargaining positions and Coasean dynamics of real-world actors.

Facts/Reasoning:

· Entitlements are determined by such local norms rather than the law

· Long-term, multifaceted interaction of residents leads to leniency for trespass 

· Policing for deviants is often social, including negative gossip, retaliation and killing of trespassing animals

· Ranchers occasionally resort to protesting to government officials, without formal legal action, about deviant behavior

Monetary relief is rarely sought, usually only for large losses

Boomer v. Atlantic Cement Co. NY 1970 (pages 903-08)

Creates regime of injunction conditioned on the payment of permanent damages for pollution case.

Facts: Defendant operates a large cement plant near Albany; the plaintiffs are neighboring owners who seek an injunction and damages for the injury to their property by the factory’s dirt, smoke, and vibration.  

Posture: The trial court found that the defendant’s cement factory damaged plaintiffs’ properties and this constituted a nuisance.  Temporary damages were awarded by the trial court but the requested injunction was denied.  This ruling was affirmed by the appellate court. New York Court of Appeals overturns the outright denial of the injunction, instead granting it conditioned on the payment of permanent damages to the plaintiffs.  The amount of permanent damages is to be determined by the lower court on remission.

Questions: 1) Given that the factory’s output was found to be a nuisance by fact finders, should an injunction be granted to plaintiffs?  2) If the injunction is granted, should its effect be postponed to a specific date in the future?  Or 3) If the injunction is granted, should it be conditioned on the payment of permanent damages to plaintiffs?

Holding: 1) Yes; 2) No; 3) Yes

Reasoning:

1) The court says the usual reason for denying an injunction in a nuisance case is a large disparity between the economic consequences of the nuisance and the injunction (which might apply in this case).  But the New York rule is despite marked disparities, nuisances with “not unsubstantial damages” ($100/yr) should be enjoined.  Although the court does not want to close the factory immediately, it cannot dismiss the right to an injunction for the “not unsubstantial” damages inflicted on the plaintiff landowners.  

2) The court claims that time extensions tend to be ineffective, because it’s impossible to predict when new technologies really will be developed, a factor largely beyond the defendant’s control.  

3) Granting permanent damages is analogous to imposing a “servitude on land” of plaintiffs imposed by defendant’s nuisance (a convenient legal construct).  Risk of having to pay permanent damages will encourage cement plant to reduce pollution.  Permanent damages are usually used when loss recoverable would be small as compared with cost of removal of nuisance (in this case, shutting down the plant).   

Class Notes:

See section on Calabresi & Melamed article for how Boomer fit into a general discussion of injunctions and liability rules (after Spur case).

Spur Industries, Inc. v. Del E. Webb Development, Ariz. 1972 (pages 910-15)
Some circumstances (such as bringing people to nuisance) make it necessary to both issue an injunction and make the plaintiff pay the defendant reasonable costs of moving or ceasing operations.

Facts: Spur’s predecessors developed cattle feedlots in a primarily agricultural area.  In 1959, plaintiff Del Webb began to develop Sun City in the same vicinity, including constructing golf courses etc.  Del Webb began selling homes in the vicinity of the feedlots and did not initially complain of the feedlots’ odors.  As the housing complexes expanded, growing closer to the feedlots, the stench became an issue.  Del Webb filed a suit claiming that Spur’s operation was a public nuisance because of flies and odor and alleging that he was unable to develop much of his land. 

Posture: Trial court permanently enjoined defendant from operating a cattle feedlot near plaintiff’s residential area.  On appeal the injunction against Spur is upheld but the case is remanded for the determination of reasonable damages sustained by defendant (Spur) in having to move or shut down, which will be paid by Del Webb (plaintiff).

Questions: 1) When a lawful business becomes a nuisance by virtue of its proximity to a residential area, can an injunction be properly granted?  2) If an injunction can be granted, should the residential area developer indemnify (pay) the feedlot operator for moving or ceasing operation?

Holding: 1) Yes; 2) Yes 

Reasoning:

1) Spur’s feedlots constitute both a public nuisance (affecting the rights enjoyed by a number of citizens; dangers to the public health including flies) and a private nuisance (affecting persons in the enjoyment of their private rights to property not common to the public).  

2) The court points out that if a residential landowner knowingly moves into an industrial or agricultural zone and then seeks an injunction, no relief can be granted (the “coming to the nuisance” doctrine).  But here, innocent homebuyers are being damaged by Spur’s nuisance, so the court upholds the injunction.  Since Webb “brought people to the nuisance” by expanding his residential complexes to Spur’s detriment, Webb should be required to indemnify Spur for the reasonable costs of moving or shutting down. 

“Property Rules and Inalienability: One View of the Cathedral” by Calabresi & Melamed 
· We can use entitlements based on property rights most smoothly when transaction costs are low and economic efficiency is our goal.  If we know the cheapest cost avoider is either the polluter (Category #1, see below) or the pollutee (Category # 3), our legal framework regarding nuisance makes sense.  

· When we don’t know who cheapest cost avoider is, we turn to a liability rule when there are significant transaction costs.  As current law stands, Category #4 (see below), where the polluter has an entitlement to pollute, is unused.  So liability rule in pollution always defaults to finding nuisance with damages paid by polluter to pollutee (Category # 3), somewhat problematic.
Class Notes on Article:

Four way Calabresi/Malumed System of Analysis

	
	Property Rule 
	Liability 

	“Victim” entitlement
	1. Victim can get an injunction (NY approach; odor from factory) – RIGHT to shut down a polluter
	2. Boomer approach: No injunction, only damages (cement factory) 

	“Injurer” entitlement
	3. “De facto privilege (NOT right) to pollute” – no liability

If you can get pollution to be pushed back on polluter, this is ok (factory CANNOT get an injunction against residents blowing factory smoke BACK on to factory)
	4. Spur approach: victim can shut someone down, but must pay moving cost of polluter; “compensated injunction”

· This result was NOT repeated


Boomer: Holdout problem with giving injunctions; Boomer is fairly well-accepted, although NOT by all courts

If NO actual right to pollute (only a privilege), Rule #4 starts to look a little weird

· It’s understandable why Rule 4 is NOT widely enforced: need for Category #2 is MUCH MORE than for Category #4

· You have right to exclude: no one can smash your factory ALSO: the basic right to exclude protects numerous unmentioned incidental activities, i.e. right to eat dinner on your property; right to read your newspaper in peace

· NO list of all of these rights in one place; right to exclude is general, under property law, which allows you to engage in a privilege to pollute BUT you do NOT have a RIGHT to pollute per se

· BUT on the #4 approach: you would go use-by-use in analyzing whether someone had the ‘right’ to engage in an activity on their property: a VERY tort-based, liability-based analysis

· This IS not the traditional property analysis, which sees right to exclude as a coherent whole

· PROBLEM: should we start artificially dividing up explicit rights & privileges that each has on his or her property?

Prah v. Maretti, Wis. (1982)

Plaintiff permitted to press a claim for an implied easement for light related to his use of solar panels.

Facts: Plaintiff Glenn Prah is the owner of a residence with a solar heating system located on the roof.  Plaintiff warned the defendant that his building plans would obstruct the solar heating system, but the defendant ignored this and began construction.  Plaintiff and defendant failed to reach any agreement, and the plaintiff sues for injunctive relief.

Posture: Circuit court granted summary judgment for defendant.  Sup Ct of Wisconsin reverses and holds that the plaintiff has stated a claim under which relief can be granted.  This court then remands to the circuit court to determine if relief is warranted.

Questions: 1) Is private nuisance law applicable to the instant case?  2) Is the lower court’s granting of summary judgment correct?

Holding:  1) Yes; 2) No. 

Reasoning:

1)Private nuisance law (Restatement’s reasonable use doctrine) is a better analytical tool than the older common law tradition.  The traditional philosophy did not recognize any right to light because a landowner’s right to modify his/her own property was almost absolute, sunlight was for aesthetic interest only, and society was focused on encouraging land development.  None of these factors hold true today and access to the sun in this case is for energy generation.  Obstruction of access to light may be found to be a nuisance in some cases and not in others.

2) The lower court erred by weighing the merits rather than conducting a proper summary judgment determination.  The trial court also erred by concluding that the defendant’s comportment with zoning regulations proved reasonableness under a nuisance inquiry and judging the plaintiff’s ability to avoid the harm as a dispositive factor.

Class Notes:

Two issues:

· Did the person with the solar collector act reasonably?

· A bit unreasonable: he built the unit VERY close to the property line

· Should this be a balancing, case-by-case test or a more categorical view of how to analyze these types of cases?

Easements for solar access: VERY difficult to determine; NOT in record office

· What if neighbor built a solar collector you couldn’t see – no notice – and then later you build something – how do you figure out what your duty is then? 

· Example: Waveland Avenue next to stadium in Chicago; across the street, many houses that have built enormous bleachers – very luxurious; want to build sky boxes on stadium and these homeowners went bananas – claimed prescriptive easement

· Should the Cubs be prevented from building sky boxes?

· NOT the same – one argument: Cubs are supplying the game; neighbor is NOT supplying solar energy (intellectual property rights parallel)

· NOTICE is a big issue in light and air easements

Recognizing right to exclude & wide range of uses that are not specified – delegate to owner which activities they wish to pursue = LOW cost (courts do not have to determine in every case which activities are appropriate etc)

· Central issue: At what point do you want to stop the basic right to exclude and engage in a more complex cost-benefit analysis to determine which activities can continue? 

TAKINGS

Village of Euclid v. Ambler Realty Co. 272 U.S. 365 (1926) pages 1120-26

Zoning ordinances are not unconstitutional takings (without due process).

Facts: The appellant is the Village of Euclid, an Ohio municipal corporation with about 5,000 to 10,000 residents.  The Village Council adopted a comprehensive zoning plan that regulated the location of industries and residential areas.  Ambler Realty Co., owned land subject to the zoning regulations and sued, claiming that they would reduce the land values, constituting a taking of property without due process of law.

Posture: Lower court held the ordinance unconstitutional and granted injunction on enforcement in favor of the appellee, Ambler Realty.  The Supreme Court reversed, claiming that no injunction can be granted on such a broad claim.

Question: Does the comprehensive zoning ordinance adopted by the Village Council unconstitutionally deprive Ambler Realty Company of property (without due process)? 

Holding: No.  

Reasoning: The Court notes that one must look to the circumstances and the locality in the instant case to decide if regulation is an abuse of police power.  Even if a bit overbroad, an ordinance regulating industrial development can be upheld.  There are reasonable and good public policy reasons for restricting the construction of apartment houses, certain businesses and industrial facilities.  The ordinance generally survives a constitutional challenge although the Court leaves room for ordinances being found arbitrary and unreasonable when specifically applied to individual properties.  The lower court is overruled and the injunctive relief is revoked.

Class Notes:

· Weird that at the height of the Lockner era, Court recognizes the externalities and upholds zoning rules 

· Analogize nuisance law to zoning issues – calling apartment buildings nuisances

· Separate districts for single-family vs. duplex = a bit weird

· What are the externalities for single-family vs. duplex?  Tricky to identify

· Courts do NOT like to wipe out preexisting buildings retroactively due to zoning laws

· Prior non-conforming uses are generally grandfathered in 

· Heightened scrutiny if trying to get rid of prior building because of zoning 

· Non-conforming use buildings are often VERY persistent, because they have a sort of monopoly

General Class Notes on Zoning:

· Matter of local law; states usually pass Zoning Enabling Act 

· There’s a Board of Zoning Appeals 

· Different actions:

· Denial of permits

· Variances (case by case)

· People come in & say ‘this is a hardship; can I have an exception?’

· Special exceptions: explicitly permitted by general zoning plan

· Positive of zoning:

· Separating uses out has some merit & it wouldn’t happen as much just as a matter of cooperation

· Negatives of zoning:

· Racial & social exclusionary nature of some zoning – lots of litigation

· Another issue: Does zoning raise housing costs etc?

Fischel, Do Growth Controls Matter? – Supp. 456

· Zoning v. covenants

· Covenants are costly to establish and less easy to alter, but no govt. involvement

· Increase value of land but impose net cost on society

· Supply contraction or higher demand curve

· BUT eliminating zoning would increase demand for alternative (difficult to obtain under less restrictive conditions)

· Dispersion of nonresidential land uses results in lower prices of single-family homes
Takings

For condemnation, state can compel a private property owner to relinquish property to state as long as:

1. public use (requirement is not stringent at the federal level)

2. compensation 

Compensation without public use is not enough for condemnation

Hawaii Housing Authority v. Midkiff, 467 U.S. 229, 1984 (p.1080)

A state law effecting a taking can transfer land from one private holder to another if there is public use and just compensation.

Facts: The Hawaii legislature concludes that concentrated land ownership harms public tranquility and welfare, and enacts the Reform Act of 1967.   Tenants can apply to the Hawaii Housing Authority (HHA) to condemn the property on which they dwell.  The HHA can designate lots for acquisition, and compensate the landholder, and acquire full “right, title, and interest” in property which tenants can buy.  
Procedural Posture:  Ninth Circuit rules for landholders.  Appeal to Supreme Court.    

Issue:  Whether it is Constitutional with respect to 5th Amendment’s public use clause for Hawaii law to transfer land via eminent domain from one private landholder to another?  

Holding:    Yes, it is Constitutional. 

Reasoning:  Courts are deferential to legislature’s judgment of what constitutes public use.   The Land Reform Act aims to reduce social and economic ills of disproportionate land ownership, a classic exercise of a State’s police powers.  “Public use” can include a private transaction.  

Poletown Neighborhood Council v. City of Detroit, Mich. 1981 (p.1085)

State may use eminent domain to transfer land from one private party to another, as long as there is a beneficial public purpose.

Facts:   State formed plan under Economic Development Corporations Act to acquire land for new General Motors assembly plant.   Some of the land belonged to a Polish community.   The neighborhood association brought suit to challenge and enjoin condemnation of their homes.  

Issue:  Whether a state may exercise eminent domain power to transfer private land to another private owner?  

Holding:  Yes, state can transfer land from homeowners to corporation.  

Reasoning: The condemnation of private homes and transferal of the property t General Motors is for the essential public purposes of alleviating unemployment and revitalizing the community’s economic base.  

Class Notes: Poletown is emblematic of vast post World War II takings for urban revitalization, resulting in destruction of racial and socioeconomic minority neighborhoods to make room for revitalization and highways.  Condemnation is not done more often because it is cumbersome.   It is much easier to get voluntary transaction, and there is not much condemnation in thick markets.  

City of Oakland v. Oakland Raiders, 32 Cal. 3d 60 (1982) p. 1091

Eminent domain can be exercised over intangible property

Facts:  Raiders announced their intention to move from Oakland to Los Angeles.  The city of Oakland commenced an action in eminent domain.  

Issue:  Whether eminent domain may be exercised over intangible property? 
Holding:  Yes, eminent domain can be used to take intangible property. 

Pennsylvania Coal Co. v Mahon, 260 U.S. 393 (1922) p.1113

Property may be regulated for public health, welfare, and safety but if the regulation goes too far it will be considered a taking requiring just compensation.

Facts:  Penn. Coal Co. transferred land to Mahon but reserved right to remove coal under surface.  State of PA enacts Kohler Act, which forbids mining of anthracite coal in such a way as to cause subsidence of any structure for human habitation.   Landholder moves to prevent Penn. Coal Co. from mining because it will cause subsidence.  
Procedural Posture:  Penn Supreme Court rules for plaintiff landholders.   Penn Coal Co. appeals from injunction.  

Issue:  Whether the exercise of a state’s police power will be upheld if it destroys a private property right?
Holding:  No, destruction of a property right is a taking.  

Reasoning:   Justice Holmes’ “effects test”
The right to mine coal is valuable because it can be exercised for profit.   When a state law makes exercise of the right commercially impracticable, the regulation is an appropriation and may be subjected to the takings clause.  

Dissent (Brandeis, J.)

The state has a right to prohibit this noxious use.  This is not the same as taking because the property remains in possession of the owner.  

Class Notes: 

Holmes’ majority decision is unusual because Holmes historically upheld stringent regulations.  Also, before this case the takings clause had been applied to condemnation but never regulation.  

Should compensation be required in this kind of case? 

1. property owner purchased the land with knowledge of the risk

2. what exactly is  the property?  Is it the interest in the coal below the surface?  If they mine the coal and leave behind the rest, the remainder support estate is not valueless.  The columns of mined earth would remove some but not all value.  

Under PA state law, there a separate estate in the support estate alone, so the effect of the taking is dramatic.   
Takings can be calculated according to the denominator theory, in which the full scope of the property right is placed in the denominator, and the remaining right after the taking is placed in the numerator.  

Penn Central Transportation Co v. NYC, 438 U.S. 104 (1978), 1134

A city law can place restrictions on development of a landmark site without creating a taking requiring just compensation.
Facts:  Grand Central Terminal and its block were designated landmarks.  Penn Central owns Grand Central, and enters into lease to construct a 50 story office building over the Terminal.   The Landmarks Commission rejected the office building  and the appellants brought suit in state claiming  Landmarks Law had “taken” their property without just compensation in violation of the 5th and 14th Amendments and arbitrarily deprived them of their property without due process of law in violation of 14th Amendment.  
Issue:  Whether NYC’s Landmark’s Preservation Law application limiting use of air space over a landmark is a taking requiring just compensation under the 5th Amendment? 

Holding: No, it is not a taking.  

Reasoning:   (Brennan, J.) Ad hoc balancing test for finding a “taking”: 

1. regulation’s economic impact on the claimant, esp. interference with investment-backed expectations

2. how much action resembles physical invasion by government 

3. effect on parcel as a whole (not single subsection) 

The law does not interfere with Penn Central’s primary expectation for the property to function as a railway terminal.  The rejection of the 50 story office tower does not mean that all proposed construction above the Terminal will be rejected.   Penn Central can still transfer property rights to at least 8 parcels in the vicinity.    These transfer rights are themselves valuable.  

Dissent:  (Rehnquist, J.) The Landmark’s Law imposes a multimillion dollar loss disproportionately on a few with insufficient offset from preservation for public benefit.  

Loretto v. Teleprompter, 458 U.S. 419 (1982) p. 1140

Physical occupation authorized by the government is a taking and should be compensated.

Facts: Loretto, a landlord, sued cable tv company for installing cable and 2 boxes on her roof.  She claimed that a NY law requiring landlords to permit installation of cable facilities on their property was a taking without compensation.  

Issue:  Whether a NY law requiring landlords to permit installation of cable facilities on their property is a taking without compensation?
Holding:  Yes

Reasoning: Permanent occupation destroys property rights in physical thing to “possess, use and dispose of it.” 

 “Property, Utility, and Fairness: Comments on the Ethical Foundations of ‘Just Compensation’ Law” Michelman (R 480-502)

In constitutional law, “taking” is a publicly inflicted injury for which the Constitution requires payment of compensation.  Courts have developed several general quanta for measuring compensability (1)whether public agents have physically used the property (2) size of harm to defendant (3) whether claimant’s loss is not outweighed by public gain (4) whether claimant sustained loss other than restriction of liberty to conduct activity harmful to other people.   

Compensation also considers notions of utility and fairness.   From the utility perspective, one must consider demoralization costs (dollar value to offset disutilities to claimant who realize they will not be compensation plus future losses from this realization) and settlement costs (dollar value required to reach compensation settlements with no demoralization).  Compensation is due if and only if demoralization exceeds settlement costs.  Fairness can be established when a claimant perceives that his particular compensation is consistent with a larger system of compensation, through which is he is better off than without it.  Compensation is most appropriate when settlement costs are low, benefits are dubious, and harm concentrated on an individual is great.   

In the rules of compensation, both the physical invasion and diminution in value test 

share the virtue of administrative ease.  In addition, both criteria decrease anxiety that property rights will be sacrificed arbitrarily without compensation.  The balancing test is useful for determining whether the taking is efficient, and if it is so efficient as to quiet possessors of sacrificed interests.  Harm or benefit sets up two categories, one for takings to deter nuisances, and the other for takings for efficiency.   Nuisance takings are not compensated, but efficiency takings may be compensated.  Courts may not be the most efficient venues for meting out compensation.  The categories used by courts to assess whether or not a situation is compensation worthy may be too clumsy, and a more accurate award for damages may be gained by settlement.  

Class Notes:
Michelman is famous for his demoralization cost idea.  His ideas about the takings clause turned out to be prescient for subsequent case law.  

Lucas v. South Carolina Coastal Council, 505 U.S. 1003 (1992), p.1180

A state must compensate a landowner when regulatory action denies economically viable use of the land, unless the prohibited use is a nuisance under common law.

Facts:  In 1986 petitioner Lucas bought 2 residential lots on which he intended to build single family homes.  In 1988 the South Carolina Legislature enacted the Beachfront Management Act which fixed a line beyond which no inhabitable improvements could be made.  Thus the law barred Lucas from erecting homes on his lots.   

Procedural Posture: The trial court ruled in Lucas’ favor.  The Supreme Court of SC reversed.  Appeal to Supreme Court.
Issue:  Whether South Carolina must compensate a property owner for a regulation which renders the property valueless?  
Holding:  Yes

Reasoning: 

Majority: Scalia, J. 

Since Penn Central Transportation Co, courts have used an ad hoc factual balancing test to determine when a “regulatory taking” is compensable.  Two categories automatically require compensation: (1) regulations that compel physical invasion of property (2) regulations that deny all economically beneficial or productive use of land.  “Harmful or noxious uses” may be proscribed by the government without compensation, and more generally any land use regulation that substantially advances legitimate state interests does not effect a taking.  A better compensation better test is the state’s common law of property and nuisance.  If the state can prove that the prohibited use is a public nuisance under existing common law, then no property right has been taken. 

Dissent: Blackmun, J, 

The Court has changed the rule of review from presuming state legislative judgments to be correct to charging states with the burden of proving of propriety.  The threshold for imposition of the “deprivation of all economically valuable use” rule cannot be determined objectively.  Total deprivation depends on how property is defined.  

Dissent:  Stevens, J.  

The categorical rule the total regulatory takings must be compensated is unsound and unwise and the exception to that rule is too rigid and too narrow.   A landowner whose property is diminished 95% recovers nothing, and an owner whose property is 100% diminished recovers full value.  The nuisance exception freezes the common law and wrests power to change away from legislature.  

Class Notes:  

It is very difficult to avail oneself of the Lucas regulatory takings rule because there must be 100% diminution in market value.

Palazzolo v. Rhode Island, 533 U.S. 606 (2001), Supp.

A purchaser or successive title holder is not barred from bringing a takings claim because the title was acquired after imposition of the state regulation.

Facts:   Palazzolo purchased undeveloped waterfront parcels.  In 1971 RI created a Coastal Resources Management Council (Council), which designated Palazzolo’s property coastal wetlands on which development is limited.  Palazzo proposed development in 1985 including filling with gravel for parking, barbecue pits, trash receptacles, etc.  The Council rejected. 

Procedural Posture:  RI courts affirmed the Council’s decision.  Petitioner filed inverse condemnation action in RI Superior Court asserting that the State’s wetlands regulations had taken property without compensation in violation of the 5th and 14th Amendments.  RI Superior Court ruled against the petitioner.

Rhode Island Supreme Court affirmed holding that petitioner had no right to challenge regulations predating date of legal ownership

Issue:  Whether a purchaser or successive title holder is barred from bringing a takings claim because title was acquired after enactment of a regulation?  
Holding:  No, a purchaser may still bring a takings claim.  
Reasoning: State cannot shape and define property rights and investment backed expectations, and not allow subsequent owner to claim injury from lost value because they had notice. Postenactment transfer of land title would effect an expiration date on the Takings Clause, and future generations would have no right to challenge.  
 “Takings, Insurance, and Michelman: Comments on Economic Interpretations of ‘Just Compensation’ Law - Fischel & Shapiro,

Compensation for foreseeable takings, such as a federal bill for disaster relief or money award for an imminent dam project, creates a moral hazard.  Individuals are more likely to engage in riskier, more profitable endeavors because they are guaranteed compensation.   The costs of failure are spread over society. Thus under compensation regimes the compensated party choses a less efficient course of action.  In other words, under liability rules, landowners ignore more socially valuable uses for their property.  Under property rules, takings require consent not compensation.  Without the guarantee of payment, property owners are morel likely to bargain with the taker toward a more efficient result.   
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