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Real Estate Development Outline

I. Introduction

A. Why Real Estate Development?

1. Economic and demographic realities drive the demand for real estate-i.e.-the growing U.S. population coupled with the booming economy creates huge demand for R. estate.

B. Who is involved in Real Estate Development?

1. Developers: Range from entrepreneurs to large corps. Include REITS, manufacturing corporations, and retailers

2. Users

3. Lenders

4. Contractors and builders

5. Architects and designers

6. Surveyors, brokers

C. Areas of Law Covered

1. Real property law

2. Ks

3. Other laws-environmental laws etc. 

II. Developer and a Project: Class Model

A. Market Assessment

1. This is the first stage that the developer undertakes. During this stage, the developer isolates and examines the relevant market.

a. Cameron Technology Center: Developer observes that companies like Applied Materials require their suppliers to be in close proximity. This need fuels demand for space that incorporates offices, warehouses, and assembly spaces.

B. Contract: Two Elements

1. Feasibility Period: Point at which analysis is made regarding land acquisition

a. Physical Analysis: Developer Evaluates Property

i. Environmental Assessment: This analysis entails examining the site to make sure that no toxics are present and to guarantee that local environmental ordinances can be complied with.

(1) Cameron Tech. Park: Site needed to be sufficiently large such that water could be discharged w/o causing flooding. Also, site needed to have a water treatment pond, so that contaminants could be removed from rainwater.

ii. Soil Assessment: Developer guarantees that soil is sufficiently stable to build desired property.

(1) Cameron Tech. Park: Took into account that part of Austin has rock; other parts have clay.

iii. Flood Assessment: Developer must guarantee that property complies with FEMA rules

(1) Cameron Tech. Park: Land req’d to be sufficiently large s.t. enough space existed for water runoff.

b. Entitlement Analysis: Developer Evaluates Legal State of Property

i. Title Search: This is one of the most important elements of the analysis; the owner must have clear title to be able to convey the property to the purchaser.

ii. Zoning Reqmt’s must be complied with.

iii. Plating must be done according to ordinance/statute

2. Pre-Closing: Land acquisition decided upon; other elements to examine

a. Architect draws plans

b. Obtain pricing from contractors

c. Begin procuring leases; draft the leases

d. Secure two financing arrangements:

i. Construction Loan: Usually made by a loan institution; bank finances each stage of the project but loans are short-term.

ii. Permanent Loan: Used to pay-off the bank construction loan; usually secured from an insurance company or an endowment fund. 

C. Closing: Event at which construction loan is closed and at which the land is acquired.

1. Loan Closing: Developer signs promissory note

2. Land Closing: Pay for land upon which development to occur; money for land will usually come from the interim loan.

D. Construction

1. Construction K secured; the construction K is the K with the contractor

2. Construction of T improvements transpires. 

a. Cameron Tech. Park: Some Ts require assembly, office, and storage space; others only require office and assembly space.

3. Certificate of Occupancy: Certificate from local authority that certifies the building’s quality.

4. Certificate of Completion: Architect gives this to developer certifying that contractor built properly

E.  T’s Move In

F. Implied Duty of Good Development

1. Pervading the entire development process is an implied duty of good development.

a. Luker: Developer built overly-small lots which caused septic tanks to malfunction. The court held that there is an implied duty of good development and that the breach of this duty sustains a DTPA claim.

2. However, the implied duty of good development does not extend beyond the neighborhood that the developer constructs.

a. Parkway: Several years after building the neighborhood, developer begins construction on an adjacent piece of property. This construction causes the Woodruff home to flood. The court upheld the implied duty of good development but limited it to the construction of the neighborhood. Thus, the Woodruffs were unable to sustain a DTPA claim under breach of the implied duty of good development b/c the damage did not occur while the developer was building their neighborhood.

III. Site Acquisition – The Land Purchase Contract

A. Several Different Types of K

1. Offer to sell is not a K. 

a. Hypo: X says to Y, “I’m selling for $5,000.” This is not a K but only an offer.

b. Culbertson v. Brodsky: Contract allowed Brodsky to examine the property and to purchase the property if the specifications were acceptable. If, after examination, the property was unacceptable, Brodsky could terminate the K at his sole discretion. The court held that there was never a K b/c there was no consideration.

2. Option K

a. Hypo: X says to Y, “I’ll sell for $5,000. In exchange for $20, I’ll reserve the deal.” Here, the buyer has option to buy. The $20 is consideration for this option.

3. Bilateral K

a. Hypo: X says to Y, “I’ll sell for $5,000.” Y agrees. This is a bilateral K with consideration as promise for promise.

4. Bilateral K Subject to Condition Precedent

a. Hypo: X says to Y, “I’ sell for $5,000.” Y says to X “I’ll take it but only if the car passes a mechanical inspection.” This K requires that the buyer make a good faith attempt to conform to the condition-i.e.-buyer must check the car for mechanical defects and if none are found, he must purchase the car.

i. Rhodessa Development: Buyer agreed to purchase land provided that it could obtain a change in the zoning requirements. Buyer later decided that purchase was not desirable and thus failed to buy, contending that zoning change could not be achieved. The court held that the buyer has a duty to make a good faith effort to conform to the condition precedent. Otherwise, the buyer would have an option to buy without having to pay consideration for it.

b. Bilateral K with condition precedent has two problems:

i. The listed contingencies may not account for all possibilities

ii. The buyer is obligated to engage in investigation but the seller is not obligated to sell. The seller receives all the benefits. First, the seller can use the information provided by the buyer to find a better purchaser. Second, the seller may choose to sell to buyer. Buyer has no flexibility and seller has maximum flexibility. 

(1) Rhodessa Development: Buyer’s failure to undertake examination constitutes breach.

(2) Culbertson: Seller’s decision not to sell after buyer provides the relevant data not breach. 

B. Several Different Types of Options Contract

1. Naked Option Contract: The contract calls itself an option. In exchange for money, the buyer has the right to purchase the property at an agreed upon price. 

2. Bilateral Contract with Liquidated Damages: The contract stipulates that buyer’s breach will relegate buyer to specified damages. This is an option contract b/c if buyer were to breach, seller would be left with a specified sum of $. Therefore, the agreement resembles the option K.

3. Bilateral Contract with a Feasibility Clause: The contract stipulates a purchase price but buyer has the option to decline to purchase provided that certain conditions are not satisfied. Buyer pays seller a certain amount for the option.

a. Broady v. Mitchell: Buyer agreed to purchase property for $150,000 provided that certain requirements of his were satisfied. To secure the option, buyer paid seller $5,000. Seller refused to sell. The court held that the seller breached the K and forced seller to pay buyer the difference between the K price and the fair market value of the property. 

C. Options v. Bilateral Ks


Option





Bilateral K

	Time is of the essence-if the option is not exercised at the time appointed in the option K then the option is extinguished
	Performance must occur within a reasonable time frame

	All of the option K’s terms must be strictly complied with. For example, if the option K provides that the parties are to meet at a particular place to exercise the option then the parties must meet at that place for the option to be exercised
	Subst. Performance suffices

	The seller retains the risk of ownership. For example, if A has an option to buy B’s land but B’s land becomes contaminated with chemicals, then B absorbs the loss.
	Buyer deemed to obtain the rights and risks of ownership when the K is signed even though buyer doesn’t have title.

	Broker is entitled to commission only at closing
	Broker entitled to commission as of the date that the K is signed and not at closing

	Independent consideration is req’d-i.e.-must secure option K with money
	Promise for promise is sufficient consideration


D. Earnest Money

1. Earnest money is meaningless unless it serves the purpose of 

Consideration for an option K.

E. Minimial Requirements of a K stipulated by SOF

1. K must be in writing; and

2. K must be signed

F. Parties to a K

1. Two issues inhere in the topic of parties to a K:

a. The identity of the parties

b. The authority of the parties to enter into a K.

2. Examine the age of the parties; the law stipulates that one must be 18 years old or over to enter into a K.

3. Determine whether the parties are sane.

4. Determine the marital status of the parties. The issue here is whether the property being sold is community or separate property.

a. Separate Property: That property that either the husband or the wife owns. Only the owner of separate property may enter into a K to dispose of it.

b. Community Property (3 kinds):

i. Joint Management Community Property: Either husband or wife or both may sign a  K to dispose of the property.

ii. Husband’s Sole Management Community Property:  

iii. Wife’s Sole Management Community Propert

c. Tex. Fam. Code § 5.24 on page 104 states that a TP relying upon the spouse’s authority to dispose of property may do so provided that (1) the property is presumed to be subject to the sole management of the spouse and (2) the party dealing with the spouse is not a party to fraud on the other spouse and does not have actual or constructive notice of the spouse’s lack of authority. 

5. Determine whether the property is held in a cotenancy.

a. A cotenancy exists when two or more people own the property together.

b. In the case of a cotenancy, the rule is that each cotenant must sign the K for the K to convey title to the entire property. For example, if A and B are cotenants and A signs a K purporting to sell the cotenancy but B has not signed then the K sells only A’s half. The problem is that a cotenancy is the right to an urestricted whole; consequently, the K would be worthless. 

6. Determine whether the property is being conveyed by a partnership or by a partner acting on the partnership’s behalf.

a. TUPA § 3.02(a) stipulates that any partner in a partnership can bind the partnership. If, however, it is known to the TP that the partner has no authority to bind the ps on a particular matter and the TP enters into the K regardless, the K will be nullified.

b. TUPA § 3.02(b) stipulates that the conveyance must be in the ordinary scope of the partnership business. If the partner conveys property but the conveyance is outside the scope of the ps business then the conveyance is null and void. 

c. Consequently, in the sale of real estate, it is essential to determine whether the partner is acting within the scope of the ps business.

7. The same rules that apply to the partnership also apply to a joint venture since a joint venture is a partnership formed for a limited purpose.

8. A corporation can be bound by an officer of the corporation who has authority conferred on him by the board of directors to so bind the corporation.

a. To protect oneself from fraud, it is best to obtain a certificate from the Secretary of State indicating that the officer does, in fact, have authority to bind the corporation.

9. If an L.L.C. is member managed then the members have the authority  to sign a K on its behalf; conversely, if the L.L.C. is manager managed then the managers have authority to sign on its behalf.

a. The L.L.C is popular in 48 states but not Texas and California b/c in TX and CA, it is treated as a corporation for state franchise tax purposes.

10. The general partners of an LP are authorized to sign a K for the LP but the limited partners are not. 

11. Estate Issues

a. If the estate is under independent administration then the deceased’s personal representative can sign a K on the estate’s behalf. 

b. If the estate has been probated and an executor has been appointed, then the executor can sign on the state’s behalf. 

i. However, before entering into a K with an executor, it is best to obtain a copy of the letters testamentary from the executor to guarantee that the person claiming to be an executor is an executor.

c. Trusts

i. Disclosed Trusts

(1) The trustee has the authority to sign on the trust’s behalf; however, the purchaser must determine the trustee’s identity. This can be done in one of two ways:

(a) The trust documents can be read; or

(b) The purchaser can contact the lawyer who established the trust.

ii. Non-Disclosed Trusts

(1) Tex Prop. Code § 101 provides that a purchaser can rely upon the identity of the trustee of a non-disclosed trust. No independent examination is required.

12. K Language Required

a. See p. 66 – the language here certifies that the seller owns the property.

b. See p. 71 – the language here certifies that the seller has the authority to sell the property.

G. Property Description

1. As their interpretation of the SOF, courts require that Ks for the sale of land provide a description of the property. Therefore, when examining a K for the sale of land, it is necessary to ask two questions:

a. Determine whether the property was adequately described

b. Determine how the property was described.

2. There are three ways to describe property such that SOF is satisfied:

a. Metes and Bounds

i. Method of using a compass and a straight edge to measure property from a defined point. Defines the extent of one’s property right.

ii. See page 131 for a more complete description

iii. Under Spanish/Mexican system and under the Republic of Texas, the sovereign gave individuals “land scripts” which were entitlements to claim pieces of land. These pieces of land were called “labors” under the Spanish/Mexican system and were called “surveys” under the Republic of Texas.

(1) Example: The land used to create the Cameron Tech. Park is called the Applegate survey.

b. Lot and Block

i. This method of property description involves covering the land with a grid system, which can be used to identify points. It is analogous to a Cartesian coordinate system.

ii. This method of claiming land ownership became possible when the U.S. Geodedic Survey was conducted in 1840. The survey’s purpose was to create a grid system covering the entire middle section of the U.S. (see notes from 9/9, pages 6-7 for diagrams)

(1) Every 60 miles, a monument was established.

(2) Points on the grid were measured from the origin of the monument.

(3) A single cube, called a township, was further subdivided into smaller grids, called sections. Each section was 1 mi^2. 

(4) Each section was uniformly numbered.

(5) Each section can be further subdivided.

iii. Platting System: 

(1) Modern development in Texas(used since the 1930s)

(2) Comprises a survey and field notes. The field notes are a literal, textual description of the property. 

c. Reference to a Writing

i. Can describe property by referring to a writing that contains metes and bounds description or a lot and block description. This writing does not have to be recorded.

(1) Example: Downtown Austin land grid registered in the general land office and based on an 1840 document.  All sales of land in downtown Austin make reference to this document.

(2) Example: All sales of land in downtown Houston make reference to a document that is housed in the offices of a title company.

ii. Litigation Prevention Guideline: If the document is not official and is not well known then there is a proof problem if conveyances of property are based on that document. Therefore, in such a case, it is best to conduct a metes&bounds survey and to include the metes and bounds descritpion.

d. Other

i. Reference to ownership

(1) Kreneck: The K conveyed all of the seller’s property holdings. The court upheld the conveyance on the theory that the property was accurately described.

ii. Informal survey

(1) When a property is bounded by clearly defined boundaries and the K explicitly makes reference to those boundaries, then the K will be upheld. Example: A piece of land bounded by Lamar, 6th Street, 5th Street, and Bexar Ave. will be a valid conveyance under the SOFs.

iii. By occupation

(1) Hoover: The court upheld a K that conveyed “all property currently occupied by tenant 1.”

3. Three types of conveyances should never be used to describe property. These forms of conveyance are not recognized by the courts b/c they do not give a sufficient description for the court to identify the extent of the property.

a. An un-dimensioned plat fails as a method to describe property.

i. Lubel(p.112): The property conveyance includes a plat; however, the survey of the property to be conveyed did not have dimensions listed. The result is that the court annulled the contract on SOF grounds. The reasoning used is that the court was unable to determine the extent of the property conveyance w/o the dimensions. 

b. Making reference to a smaller tract out of a larger tract is an unenforceable method of land description. For example, if the K were tto say “I sell 310 acres of this 1000 acre property to Sam,” this description would fail b/c it is not sufficiently accurate to give the court an idea as to the property’s (1) location and (2) dimension.

i. Cf. Morrow. There, the K conveyed “the south 100 acres” of the seller’s property. The court upheld the K b/c the description “South 100 acres” allowed the court to determine the dimensions of the property conveyed. The reasoning behind Morrow is that the length of the property conveyed was known. The width could be determined b/c (l)(w)=A=4,365,000 ft^2.

c. A street address as a method of determining the extent of the property fails. The reason is that the street address fails to disclose the property’s dimensions. 

i. Bayland: K conveyed 2800 Bolsar. The court held that the K was unenforceable b/c the property description violated the SOF.

H. Elements not Explicitly Mentioned in the K that go with the Property

1. Appurtenant easements that run with the property remain with the property whether the K describes the easement or not. An appurtenant easement is an express easement that benefits the property in some manner.

2. Personal Easement = Easement in Gross also go with the property even though not explicitly mentioned in K. An example of an easement in gross is “I give Y the right to move products over my property for the duration of the state fair”

3. Buildings and fixtures on the property are sold with the property. However, property not affixed to the land is not covered by the general sales K. Example: Farmer Jones’ tractors are not conveyed with the property but his barns are.

4. Strips and Gores: A conveyance of property which has a road passing through it includes the middle of the road and everything underneath the road. 

a. Kreneck: Conveyance of property with road passing through included rights to the minerals underneath the property.

b. Litigation Avoidance Tip: When drafting a K for the sale of a piece of land that is described in part by metes & bounds and in part by lot & block, request everything adjacent to the piece of property being purchased. 

i. Rider’s Mistake Hypo: Property being purchased was described in part by the metes and bounds method and in part by lot and block. Purchaser was acquiring the property described under the metes & bounds survey. Purchaser thought that he was also acquiring a narrow strip of land between the metes & bounds property and the lot & block property, but he wasn’t. The solution would be to draft the K in such a way that the purchaser acquires all property adjacent to the parcel of land being purchased (see notes from 9/13, p. 8 for diagram)

I. Reformation

1. In TX., may be able to reform a K for mutual mistake but may not reform if the mistake was unilateral.

J. Price and Form of Payment

1. Price

a. Amount

i. The SOF requires that the amount to be paid is clearly stipulated in the K

ii. This requirement can be complied with in two ways:

(1) The property is to be paid for with a fixed number of dollars. For example, the K price may say “$10,0000”

(2) The property price may be calculated by a formula. The only reqm’t is that the formula clearly indicates to the judge how the price can be derived. 

(a) Usually price = (acres)(price per acre)

(b) However there are two ways to calculate the above:

(i) Gross K: Requires one to use for the calculation every acre of the property-even acres that cannot be used.

(ii) Net K: Specifies that the calculation will not count certain parts of the property-e.g.-an easement for electric power lines.

(א) See pages 93-94 for the model K for net purposes

b. Form of Payment

i. Cash

(1) Texas courts are split wrt whether a personal check satisfies the requirement. But as a practical matter, the money is given to the title company in the form of (a) cash (b) cashier’s check or (c) wire transfer 

ii. Cash and Note

(1) Stipulates that buyer will pay some of the purchase price with a down payment of cash and will give a promissory note for the rest secured by a mortgage in the property. A promissory note is a written promise to pay which is usually secured.

(2) However the following elements must be present for the promissory note to be valid:

(a) Amount must be specified-e.g.-$1,000,00; or

Can use a formula to indicate the amount of the note-20% cash, 80% promissory note

(b) Must have a specified payment schedule and a definite maturity date.

(c) The following default rules are in effect and must be K around

(i) The default condition is that the note will not be interest bearing unless the K stipulates that it is and provides a definite interest rate.

(ii) The interest that can be charged is limited by the state’s usury laws. The maximum interest on residential real estate is 18% per year while the max. for commercial real estate is 24% per year.

(iii) Determine the default rule for pre-payment

(α) TX Rule(minority rule): The default in TX is that pre-payment of a loan is not allowed. Therefore, the K must specifically allow for pre-payment.

(β) Majority Rule: The default rule in most states is that the purchaser may pre-pay the loan. Therefore, the seller must stipulate through K that pre-payment is barred.

(iv) Recourse

(α) Minority(CA) Rule: If a purchaser defaults on the loan and the loan is secured, the lender may obtain the secured property but may not sue for any other debtor property.

(β) Majority(TX) Rule: “ “ the lender can sue to obtain the borrower’s assets in addition to the collateral.

(v) Secured Interest?

(α) The default rule is that the loan is not secured; therefore, the lender’s K must create a security interest(i.e.-a mortgage)

(β) Deed of Trust can also be created through a K. It specifies that the debtor conveys property to a trustee. If the debtor pays off the loan then the property is transferred to the debtor. Conversely, if the debtor defaults, the trustee may sell the property. This form of conveyance is used in the majority of Western states; cf. the mortgage which is popular in the East. 

iii. Exchange

(1) It is popular to purchase property by exchanging one piece of property for another. The reason for the popularity of this purchasing method is that it confers a tax advantage.

(a) IRC 1031 stipulates that you can exchange like kinds of property w/o having to recognize gain or loss. 

(i) Like Kind of Property: This means that it possible to exchange real estate for real estate-i.e-a farm in Fredricksburg for an office tower in Austin.

(ii) Gain or Loss Not Recognized: This means that IRC 1031 is a tax deferment mechanism-i.e.-the tax is not payable immediately upon sale. 

(α) Example: Property originally  worth $100,000(basis amount) but sold for $1,000,000. The capital gain is $900,000 of which 20% goes to pay taxes. Thus, $180,000 go to pay taxes. This leaves $820,000 to invest.  The benefit of the tax deferment is that one has $1,000,000 to invest. However, the basis in the old property transfers to the new property(???)

(b) The exchange method works in the following manner: Danny Developer pays $1,000,000 to purchase Farmer Schmitt’s land in Fredericksburg. Schmitt gives title to Danny. Danny gives title to Farmer Jones and Farmer Jones confers his title to the Austin property to Danny.

iv. Cash to Existing Debt

(1) The model for the deal is as follows:

mortgage

Seller ------------- Lender

$





Buyer

(2) The first question in any analysis is to determine whether the above transaction can occur at all. 

(a) In some states, the property cannot be sold until the loan has been paid.

(b) Cf. TX in which a lender’s prohibition of a seller’s sale merely b/c the seller continues to owe debt is considered to be an unreasonable restraint on alienation and will be held void by the courts. However, in TX, a due on sale stipulation will be given effect(Sonny Arnold Doctrine)

(3) Conveyance of property can be made either subject to a lien or by assumption of the debt.

(a) Subject To: Under the subject to analysis, if the seller defaults on the loan, the bank may foreclose upon the property. Consequently, a developer who purchases a piece of property for $200,000 subject to a lien risks losing the $200,000 investment if Farmer Jones, the property’s prior owner, defaults on his loan.

(i) An estoppel letter is a solution to the above problem. The purchaser would send a letter to the lender, asking the lender whether the seller has made payments on the loan.  

(b)  Assumption: This arises when the seller gives a deed to the buyer which says “B will assumer Farmer Jones’ obligations to the lender.” The terms “assume” and “agree to perform” create a web of Ks. (See diagram on notes from 9/16, page 4)
(i) K#1: By using the word “assume” the developer becomes liable to the seller for unpaid debt.

(ii) K#2:  If the lender is not paid, then the developer becomes bound to the lender. 

 (c) Novation(?)

K. Due Diligence

1. Due diligence is the period of time during which the buyer verifies what he has paid for. There are two elements to a due diligence analysis: (1) the business element and (2) the legal element (see pages 35-37 for a summary of due diligence)

a. Legal Element

i. Title 

ii. Survey

iii. Environmental Issues

iv. Zoning

b. Business Element

i. Soil tests

ii. Financing

iii. Leasing issues

iv. Construction costs

2. Title

a. The property right is title-i.e.-the purchaser has paid for title to the property; title delineates the extent of the property right.

b. Three ways to verify title

i. Public Records

(1) These are kept at the county level about pieces of land

(2) Must check records for every year that records were kept

(3) This examination is called a “stand-up examination” b/c so many records must be checked with different sources.

(4) This system is highly inefficient

ii. Abstract System

(1) Private system in which information is organization geographically-i.e.-the John Appelgate survey is housed in a box with index cards, each of which represents changes to the title.

(2) This system allowed lawyers to receive all the title information about a piece of land w/o having to do expensive and time-consuming title examinations. 

(3) The problem with this system is that lawyers could only get information as good as the abstractor.

iii. Title Insurance Cos.

(1) Melds abstracting and insurance co.

(2) Insures titles to real estate and provides information about real estate

(3) Mechanism

(a) When property is sold, the title goes to the title company

(b) The abstracting office that works for the insurance company does a title search and then prints the results of the title search.

(c) The results of (b) are sent to the lawyer who represents the purchaser

(4) Title Insurance has three parts

(a) Schedule A: Report about the state of the property

(i) Owner’s policy

(ii) Delineates the purchaser’s interest in the land-e.g.-fee simple

(iii) Determines whether the seller owns the property and has the authority to sell the property.

(b) Schedule B: Encumbrances that will remain on property

(i) Describes easements on the property(see page 133 for an example)

(ii) Describes restrictive covenants that run with the property 

(c) Schedule C: “To Do List”

(i) Lists all easements that must be examined by a surveyor to determine where on the property they fall.

(ii) Lists everything that the purchaser’s lawyer must examine prior to closing.

(5) Regulatory Information

(a) Regulated by TX insurance commission

(b) Rates are regulated, but cf other states in which there is competition.

(c) Cannot negotiate for the terms of the policy-all title insurance companies provide the same policies.

(6) Extent of the Insurance

(a) Represents an indemnity policy; however, in TX can only be indemnified for the cost of purchase-cannot receive indemnification for improvements to the land. 

(b) Gives the insurance company a duty to defend-i.e.-insurance company must defend the title to the land.

c. Title search can detect blanket liens(for more on these look to 3 below)

d. Title search can detect special districts
i. Special districts are legislative dedications of property that create mini-governments for a limited purpose-e.g.-the constructing of wastewater facilities, etc.

ii. These districts can levy an ad velorum tax on property that is used to pay for municipal improvements

iii. Special districts appear on title commitments b/c they represent a tax lien-i.e.-the purchaser must be on notice that acquiring a piece of property in a special district gives rise to tax liability

3. Survey and Surveyor

a. Surveyor goes to the property and develops a map of what he sees.

b. Survey can detect the following features that can affect title:

i. Encroachments and Protrusions. 

(1) Encroachment-An encroachment is a structure on another’s land that enters into or intrudes upon your land. The problem with an encroachment is that it can give rise to a claim for the land under the doctrine of adverse possession.

(2) Protrusion-An encroachment on another’s land caused by a structure on your land. Normally, you don’t care about these unless you wish to build something on the site of the protrusion.

c. Surveyor can determine where on the property an easement is located. This is particularly important in the case of blanket easements. A blanket easement is an easement that gives another rights to build a structure anywhere on the property-i.e.-a blanket easement to a pipeline co. allows the co. to place its pipeline anywhere on the property. 

i. In the case of a blanket easement, the purchaser’s lawyer must define the easement-i.e.-the purchaser’s lawyer must, prior to purchasing the property or as a condition to the property’s purchase, require the easement holder to enter into a K limiting the scope of the easement to a particular piece of the property. 

d. Four different kinds of surveys:

i. Boundary Survey: Shows the existence of various boundaries on the property

ii. Topographical Survey: Uses lines to show the topography of a piece of land.

iii. Tree Survey: Shows where major trees are located on the property

iv. Windshield Survey: These are drive-by surveys but are unprofessional and unreliable. 

e. Property is pictorially represented in three different ways:

i. Boundary Survey with Field Notes - 2D diagram of the property and its surroundings

ii. Plat - An official document that shows zoning problems and easements.

iii. Site Plan - Architectural drawing that shows the location of buildings on the property; however, this drawing is not scientific and done to scale

iv. As Built Survey – This survey reduces architect’s drawings to scientific proportions. Essentially, this survey places the buildings on the boundary survey.

f. Two sets of standards regulate surveys

i. ALTA stnd

ii. TX stnd.

(The survey must specify which stnd has been used)

4. Environmental Examination

a. As part of the due diligence investigation, a purchaser of property must certify that the property does not have any pollution on it. This can be done via Phase I and Phase II investigations.

i. The reason to conduct environmental investigation is that the CERCLA creates strict liability for owners of land-i.e.-CERCLA requires owners of land to pay the clean-up costs of contaminated property whether the contamination was caused by the purchaser or another.

ii. There are three exceptions to the SL rule:

(1) Mortgage Holder Exception(?)

(2) Midnight Dumper Exception

(3) Innocent Owner Exception: If you have done a due diligence investigation and the investigation did not reveal contamination but contamination was discovered after purchase then there is no liability to clean the mess. 

b. Lenders who foreclose on a piece of property that is contaminated have clean-up liability under CERCLA. Consequently, lenders will require an environmental investigation before giving a loan.

i. Maryland Bank: Bank gave a loan to a company that bought property. The company default and bank foreclosed. The property contained contaminants. Held: The bank, as the property’s owner, was required to clean the contaminants.

c. Nature of the Due Diligence Environmental Investigation

i. Phase I: Usually involves an historical investigation as to what the property was used for in the past. For example, had the owner of 100 Congress conducted a Phase I investigation, it would have been revealed that the property was used by the Austin Natural Gas Co. to dump coal tar.

ii. Phase II: If Phase I indicates that the property was used by a polluting entity, then Phase II requires the drilling of bore holes to determine whether there is pollution and if there is pollution, it’s extent. 

5. Zoning and Platting

a. Zoning 

i. Zoning Basics

(1) Must determine the nature of the land use regulation

(2) Realize that zoning is a power that resides in cities; very few TX counties have zoning ordinances.

(3) See page 140 for zoning districts and page 141 for the nature of these regs; also see page 142 for the list of all possible land uses and which are approved by the City of Austin

ii. Due Diligence for zoning requires two steps:

(1) Determine the zoning requirements in the area in which you wish to purchase

(a) Do this by examining the equivalent of the map on page 140 and the local zoning code.

(b) It is possible to verify that the zoning is correct by obtain an estoppel letter from the city in which you wish to build. The problem is that estoppel is not good against a governmental entity; however, this is the best that you can do under the circumstances. 

(2) If the zoning does not permit your intended land use, explore the legal and political realities of the situation-i.e.-determine whether the zoning can be changed.

L. Closings

1. Three ways to close

a. Formal Escrow:

i.  Escrow instructions submitted to a TP, usually a title company. Seller delivers deed to the TP and TP holds the deed until the closing instructions have been satisfied. The buyer wires $ to the escrow account. The escrow agent insures that all requirements have been satisfied and reports the deed recordation.

ii. Rarely used in TX; primarily used in CA

b. Deposit w/ Instructions (?)

i. Lawyers for buyer submit instructions to seller that must be satisfied before closing and vice versa; once all requirements of instructions have been satisfied, the closing has been effected.

ii. Used primarily in TX

c. Face to Face Closings

i. Everyone is present at these and papers are signed.

2. Four kinds of title deed

a. General Warranty

i. Tex. Prop. Code § 5.023 specifies that a deed is a general warranty deed unless another type of deed is specified by K.

ii. Constitutes a statement of good title-specifies that the buyer receives what has been K for.

iii. Assigns any promises against the seller. 

(1) Example: A-( B($60K)( C ( D ($100K)

A general warranty deed allows D to sue B directly but only for $60 K

iv. Assignment of risk to seller no longer so important b/c risks borne by title company via title insurance

v. Exceptions to Title Language: see page 144 – it is possible to have language that creates a huge exception to the general warranty; beware of such language.

b. Special Warranty

i. See warranty clause on pp.143-144

ii. Gives an implied assignment against prior grantors but doesn’t guarantee against all comers.

iii. The advantage of special warranties is that they limit the seller’s liability; consequently, they have become quite common.

c. Deeds w/o Warranty

i. To have no warranties, it is necessary to specifically disclaim all warranties. 

d. Quit Claim Deeds

i. Transfers title

ii. Doc says “I, seller, hereby quit claim any rights, title, or interest that I may have in the property.”

iii. These are often used when there is a question about who owns 

the property

3. Realize that appurtenant easements go along with the conveyance; however, it is better to specifically convey the appurtenant easements.

4. If rights must be conveyed that are not conveyed by the deed, it is necessary to independently K for these rights

a. Assignment of Leases must be K for

b. Bills of Sale must be K for

c. MUD (Municipal Utility District) (?)

5. Certain tax forms must be filed at closing for the purpose of recording any K gain made due to the sale.

a. Federal Tax Law: 1099 form = report of income due to sale of land

b. FIRPTA(Foreign Investment Report on Property Tax Act)

i. At all real estate closings, the buyer must require seller to clearly indicate on a form that the seller is not a foreign company

ii. A buyer who fails to secure the above form may be required to pay 20% of the seller’s taxes if the seller is a foreign corporation and fails to pay the capital gains tax from the sale of land. 

6. The following notices are required of all commercial transactions:

a. If the seller’s property is in a MUD, the seller must so notify the buyer b/c the buyer may be s.t. greater taxation and may predicate a decision to buy based on this information

b. The seller must notify the buyer of all restrictive covenants but this reqm’t only applies to Harris County

c. If seller’s property is on a beach, seller must so notify buyer. Seller must indicate to buyer that there is a danger that the property may be washed away.

d. Seller must notify buyer if seller knows that there is an underground storage tank on seller’s property

e. If the seller’s property is s.t. the rules of a homeowner association, the seller must so notify the buyer.

M. Remedies

1. Must be breach

a. Realize that not every failure to abide by the K constitutes breach

b. Realize that most Ks have notice and opportunity to cure defect clauses. 

2. Assume buyer default. Then there are the following remedies:

a. If the K was a unilateral K and buyer paid for option but chose not to exercise the option then no default. 

i. However, if buyer exercised option then there is a bilateral K. 

b. If K was a bilateral K with a liquidated damages clause then the effect is the same as if the K were an option K. If the buyer breaches then the seller is relegated to liquidated damages and cannot receive $ damages beyond the liquidated damages amount.

3. In the case of a bilateral K, breach leads to normal K damages

a. Buyer Breach

i. Recission: B/S go back to status quo ante.

ii. Damages: Seller sues buyer for (Kprice-fair market value)

iii. Specific Performance: Available in case of seller breach but only in theory (??)

b. Seller Breach

i. Recission: B can request earnest money and parties go back to SQ ante

ii. Damages: Buyer requests (Kprice – Fair Mkt Value)

iii. Specific Performance

(1) An equitable as opposed to a legal remedy

(2) SP is available b/c real estate is non-fungible-i.e.-it is unique; consequently, damages may not suffice to put party back into pre-breach position. But realize that SP is only available when $ damages cannot suffice. 

(3) However, for buyer to receive SP buyer must tender $-i.e.-buyer must perform on his K obligations. The reason for this is that to receive equity, you must do equity. 

4. To eliminate a remedy, the K must specifically delimit the remedy. For example, it doesn’t suffice to cross out specific performance as a remedy on the K. To preclude SP as a remedy the K must have the following type of provision: “Buyer agrees not to seek specific performance if seller breaches.” Therefore, the default rule is that parties have all remedies unless the K specifically eliminates certain remedies. 

5. Consequential damages are always available

a. Example: Buyer who seeks SP may also receive $ damages but these would be consequential damages – e..g – lost rents. 

N. Miscellaneous

1. Assignment of Ks

a. Majority/TX Rule: Ks are assignable  to another only if the K requires a cash payment. If the K allows for a combination cash/promissory note payment, then the K is not assignable. 

2. Rule of Loss

a. Doctrine of Equitable Conversion: When parties have signed a K to buy and sell a piece of real estate, there has been a conversion in which the buyer has equitable title and the seller has legal title. Consequently, under this doctrine, once the K has been signed the buyer has the risk of damage to the property. 

b. Vendor Purchaser Risk Act(§5.007): The inverse of the doctrine of equitable conversion. If an accident occurs when K has been signed, the seller assumes the risk. 

3. Roll Back Taxes 

a. Assume land is worth $1500 per acre if it is developed but is worth only $700 per acre for agricultural purposes. Farmer Jones pays taxes based on the $700 per acre calculation but the state calculates the difference between the two values and retains this figure in its records. If Dan Developer acquires Farmer Jones’ plot, he will be required to pay the roll back tax for the past five years. 

b. Default Rule is that purchaser of property must pay roll back tax; however, this rule can be K around-i.e.-can force Farmer Jones to pay via K. 

c. It is necessary to ask about whether there are roll back taxes b/c the title search won’t reveal their presence. Two ways this inquiry can be made:

i. Ask the title company

ii. Ask the tax assessor’s office

4. K for Deed

a. Definition: A K for deed is used primarily in lower income areas; the K requires payment installments to be made over a long time frame, usually 20 years. If all payments are made over a 20 year time frame, the purchaser will receive the deed.

b. § 5.061-5.065 regulate these. The code sections stipulate conditions under which acceleration and default are to occur. The code precludes the situation in which someone forgets to make a payment and then is immediately foreclosed upon. Also, the more $ one has paid, the more time one has to make payments before a finding of default. 

5. Colonias Problem

a. Colonias were shoddy developments build by unscrupulous developers near border areas.

b. §5.091 regulates these and stipulates that if negotiations are in Spanish then the K must be in Spanish.

IV. Land Use Regulation

A. Background

1. 1920’s rule was that owner of land could do what he pleased with land barring the creation of a nuisance

2. During 1920’s municipalities began regulating land use.

a. Euclid v. Amber: City of Euclid developed zoning restrictions and ordinances. The court held that the municipal government may use its police power to regulate land use. See page 140 for regulatory zones.

3. Exactions

a. An exaction is the situation that arises when a municipality requires a developer to retain land for use by a school or for a park.

b. Nolan: CA city required owner of a beach front lot to dedicate part of the lot for beach access. The court held that there must be a rational relationship between the exacation and the need for the exaction.

4. Takings

a. Lucas: Regulations that prohibit all economic uses of one’s land constitute a taking under the 5th Amendment. 

B. Environmental Regulation

1. Wetlands Regs

a. Wetlands regs fall under the CWA; prevent one from polluting the waters of the United States

b. To be a wetland, a piece of property must satisfy the following criteria:

i. Must be wet but suffices to be wet for two weeks out of the year

ii. Must have hydrophitic vegetation

iii. Must have hydric soils – soils that absorb and hold water

(1) Example: Man-made pond held to be wet land

(2) Playa lakes in Panhandle wetlands even though appear only during a particular time of year

c. Can only develop a wetland if one has a permit to do so; two ways to obtain a permit

i. Acquire other wetlands or build new wetlands to replace the wetlands being used (mitigation)

ii. Can obtain a nationwide permit but must follow fairly strict regs. These permits are often difficult to obtain.

d. Wetlands regs enforced in three ways:

i. Civil fines

ii. Criminal fines

iii. Citizen suits

2. Endangered Species Act

a. Prohibits modifying a habitat in such a way that the modification “harms” the endangered species

b. An animal is considered to belong to a species iff it cannot procreate with any other species-i.e.-it can only procreate with identical organisms. 

c. Wildlife and Fisheries Service has the power under the statute to list a species as endangered.

d. ESA prohibits “taking” the species. To “take” is defined thus: “an act which actually kills or injures wildlife. Such act may include significant habitat modification…”

i. Palila I: Hawaii wanted to bring wild goats to a deserted island to promote tourism. The goats ate a particular bush which was a habitat to an endangered bird. Held: Importing sheep and goats = modifying the habitat under the “take” definition of ESA.

ii. Babbitt v. Sweet Home: Group challenged the definition of “take” and “harm” as facially vague under the 14th Amendment. The court held that the definition survives the facial challenge. 

e. A key ESA issue concerns the modification of land that is an endangered species’ habitat. What constitutes modification such that the provisions of ESA are implicated?

i. Austin: Large quadrant of Austin is home to the Barton Creek salamander. An issue is whether development will be allowed in the salamander’s habitat

f. May modify habitat but if do so then must obtain a §10(a) permit. 

i. Balcones Area: Allows development in salamander habitat but requires developer to purchase land that will remain undeveloped as a habitat for the salamander.

3. Digging for Dumps Problem: Must check the land on which you build to determine whether it was a municipal dump. The problem with building on a municipal dump is that methane gas is produced and can cause serious problems. Building on the dump is allowed provided that it is possible to vent the gas into the atmosphere without causing harm to the people who live in the development. 

4. CERCLA and Lender Liability

a. CERCLA is a strict liability statute. There are two exceptions to SL but they are largely illusory. These are (1.) midnight dumper exception and (2.) innocent owner exception.

i. Valley Bank and Maryland Bank Cases: Banks financed a development. The developer became insolvent; consequently, the banks foreclosed. After the foreclosure, toxic substances were discovered on the properties. The court held that CERCLA mandated SL and that land obtained through a foreclosure constituted property ownership, thereby bringing the banks within CERCLA’s SL.

(1) In response to the above cases, Congress amended CERCLA to absolve innocent lenders of liability. 

5. RCRA and Underground Storage Tanks

a. Underground storage tanks are potentially the largest environmental problem; therefore, in acquiring property, always be aware of these. 

b. Primary source of regs come from RCRA.

6. Voluntary Cleanup Plan (TX Law Only)

a. Serves as an inducement to clean an environmental disaster

b. A certificate that absolves the lender and developer of liability provided that the site is properly cleaned.

i. Runs indefinitely

ii. EPA signed a memorandum of agreement with TNRCC stating that VCUP properties will be recognized. However, realize that the memorandum of agreement is not binding law. 

7. Innocent Owner Program

a. Specifies that if a lender and a purchaser conduct a proper due diligence investigation prior to acquiring the property, then the purchaser and lender won’t have to clean up the property. The caveat is that this does not run indefinitely.

8. Storm Water Run-Off Regs.

a. Regs apply to construction sites of more than 5 acres.

b. Regs. address two problems:

i. Silt can be a source of pollution

ii. Construction sites are messy => runoff can pollute the water supply. The regs. require one to have a runoff plan and a holding/treatment pond for the larger sites.

c. Environmentalists tend to combine the Storm Water Run-Off Regs. with the Endangered Species Act.

9. CAA

a. Used primarily to regulate the amount of parking, the idea being that less parking ( less cars ( less air pollution.

C. Zoning

1. Zoning is used to regulate the use of land. 

2. In TX. zoning is a legislative function ( it is subject to extreme deference when reviewed by the judiciary. Cf. administrative rulings which are s.t. to the arbitrary and capricious stnd. of review.

a. The power to zone comes from the legislature’s broad police powers.

3. Nearly all zoning laws are hierarchical 

a. ( single family residential > residential > retail > warehouse > light industrial > heavy industrial 

i. Can build a higher use structure in a lower use area. For example, it is permissible to build retail space in an area zoned for heavy industrial use.

b. Austin has a two tier zoning system – divided b/w commercial uses and residential uses.

i. Realize that this dichotomy exacerbates urban sprawl.

4. Variances and Exceptions

a. Variance

i. Definition: A relaxation of some aspect of a zoning requirement, but the variance does not completely change the land’s use.

(1) Example: Assume zoning requires a minimum set back. Assume that the set back, if obeyed, would force the development off the edge of a cliff. Under these circumstances, the local zoning autho. is likely to allow for a variance in the set back requirements

ii. To receive a variance, it is necessary to demonstrate hardship; however, financial hardship does not suffice-it is necessary to demonstrate some sort of situational hardship. (See e.g. above)

b. Special Exception

i. Definition: A particular part of the zoning code that requires the decision maker to decide where a permitted use is allowed within the area for which the use is zoned. Example: Special exception applies to (a) liquor store and (b) adult entertainment business – the decision maker must determine where in the retail zones to locate such businesses.

ii. However, this process does not allow for a use change-it is a process for determining where within a particular area a use can go. 

5. Illegal Zoning

a. Spot Zoning

i. If a zoning change affects a small area and the change is not rationally connected with any need then the zoning will be held to be unconstitutional. 

(1) Barrington v. Sherman: A bought property in area zoned for light industrial use. A built an auto stripping garage. The neighbors did not like the business and sought to get a change of zoning to a residential area. The court held that the legislative change was illegal spot zoning. 

b. Contract Zoning

i. This situation arises when a developer and the city enter into a bilateral K such that, in exchange for relaxing a particular zoning requirement, the developer agrees to build a desired structure. These agreements are illegal-a city cannot K away its police power.

6. Takings

a. Mayhew: Mayhews sought to change a zoning ordinance that mandated a certain lot size b/c wished to sell land to Trammel Crow for development purposes. The city refused the request. Even though the land was useless for agricultural purposes, the ordinance was held not to be a taking b/c it did not eliminate all economically viable uses of the land nor did it interfere with the Mayhew’s reasonable investment backed expectations. 

7. Enforcement

a. Can withold permits and utilities

b. Injunction = primary enforcement mechanism; it is possible to obtain a building injunction.

8. Non-Conforming Uses and Non-Conforming Buildings

a. Hypo: Assume Danny buys an acre in a rural area and builds a shopping center. Eventually rural area becomes suburban and is annexed by City of Austin. City of Austin then zones the entire area as rural/residential. Does Danny have to stop using his land for commercial purposes? 

( Danny can use his land for commercial purposes during an amortization period. However, if he ceases using the land for non-conforming use then the amortization period ends. 

9. Zoning-Like Laws

a. Coastal Act in Water Code

i. Precludes building in hurricane prone areas.

b. Colonias Regs

i. These regs govern the counties on the Mexican border

ii. Deals with clean water and sewage facilities

iii. Regs overlay existing state regs.

D. Platting

1. First used to identify land; example – U.S. geodedic survey

2. However, today plats are used primarily as land use regulation tools

3. There are two classes of regulatory statutes:

a. County regs

b. City regs.

4. Right to use platting power as a land use regulation comes from the state’s police power.

a. In most states, including TX, platting is an administrative or adjudicatory power rather than a legislative power.

5. Platting has a prominent place in the Extra Territorial Jurisdiction-the area between the city and the county that falls into the jurisdiction of both.

a. City has no zoning power outside its boundaries but can apply platting power to the ETJ

b. Similarly, the county has no zoning power at all, but does have platting power, which it can apply to the ETJ.

c. When the city and county platting regs conflict, then it is necessary to conform to the most stringent of the two.

d. Others ETJ issues:

i. Platting overlaps

ii. Water shed regs overlap

iii. Building permit regs (engineering and structural issues)

iv. Site Plan Permit (212.041, 212.045)

(1) Allows city to regulate the details of land use – e.g. – parking permits, etc. 

6. The platting power arises only when property is subdivided to form a subdivision.

a. Subdivision: A dividing of the property for a change of use; thus, any division of a property for the purpose of a use change causes one to fall into the platting regulations. 

b. Subdivision Plat: The document that implements certain exactions; the plat indicates which pieces of property are being dedicated for streets etc. 

c. Survey Plat: A pictoral representation of the subdivision conducted by the surveyor. 

7. Specific Exemptions from Platting Regulations:

a. Governmental takings cannot trigger the subdivision process and so fall outside the platting authority.

b. Partition by co-owners isn’t subdivision and thus escapes the platting authority.

c. Condominium not a subdivision and thus escapes the platting authority. 

d. Flag lots escape platting b/c not considered a subdivision. But a flag lot must satisfy two requirements: (1) it must be a five acre lot and (2) it must have an entry onto the street. [Flag Lot can be used in both the city and the county]

e. Under 212.005, the city can choose not to exercise the full scope of the platting authority given to it under state law  = Key Exception 

8. Purpose of Platting Regulations: County and City use the plat as a method to obtain exactions. Obtaining the plat is often conditioned upon paying exactions. 

9. Illegal Lots

a. This situation arises when property is divided in a way that fails to comply with the platting ordinance. (See notes from 10/11, p. 5)

b. One cannot be prohibited from conveying an illegal lot; however, doing so will have the following consequences:

i. If build something on an illegal lot then the municipality won’t let you hook into the water and sewer lines.

ii. Person who sells an illegal lot will be s.t. fraud and DTPA claims. 

c. Financing property can lead to an illegal lot situation. Assume that a bank gives a loan for someone to purchase the illegal lot. The purchaser builds something on the lot, thereby creating a subdivision. The purchaser then defaults on the loan. The bank gains possession of the lot. The bank cannot sell the lot without being subject to a c/a for fraud or breach of the DTPA.

10. Platting Process

a. Platting is done by the Platting and Zoning Commission and is an administrative function. Therefore, the city council has no power over platting. 

b. Special rules must be followed for amending and re-platting plats. 

11. Enforcement 

a. City Powers

i. Can cut utilities to the illegal lot.

ii. Can cut utilities to the existing land use(the y lot from the notes of 10/11) but this is rarely done.

iii. Can obtain an injunction from the crt. to preclude construction.

b. County Powers

i. County’s primary enforcement power is the injunction.

c. Criminal Provisions

i. It is a crime to refer to a plat as being recorded when it is not. Example: A performed an illegal subdivision. A refers to the existence of a plat. A can be convicted of a Class A misdemeanor.

12. Exactions: In return for providing the developer with a plat, the city government can request either $ from the developer or some other payment to the community.

a.  Usually the exaction requires the developer to provide streets, utilities, and drainage improvements. But the city can also require the developer to build parks and schools. Also, city can force developer to pay an “impact fee”-i.e.-water treatment costs associated with the development.  

i. Byrd: City required developer to pay money, which money would then be used to build parks. The court held that the exaction was not a taking but required the city to actually spend the money on parks and to spend the money within a short time frame. 

b. Generally, cities have broad authority to make exactions. 

i. City of College Station: Held that an exaction in which the city requried the developer to set aside land for a park was not a taking under the 5th Amendment. 

ii. But see Dolan: An exaction must rationally relate to the city’s goal n requiring the exaction. (Dolan held that a city’s requirement that land be ceded to create a bike trail was a taking under the 5th/14th Amendments)

c. Platting authorities usually require security to guarantee that exaction is carried through. Two ways to do this

i. Can file a plat and then build but city will require developer to pay a bond (Austin model)

ii. City won’t release plat until the exactions have been provided (San Antonio model) 

13. Dedication: Exactions give an easement to the public. Thus, if developer seeks to change a street, for example, not only must the developer obtain approval from the platting authority, but the developer must also obtain approval from owners of lots affected by the street change. (See notes from 10/12, p. 5)

13. Private Property Rights Act: See p. 41; generally this legislation is designed to protect property from being overly regulated; the problem is that the act does not apply to municipalities. 

14. Vested Rights Concept: If one obtains the plat and the zoning but refrains from building then the old plat and the old zoning apply. (For more see notes from 10/14, p. 2).

E. Flood Plains

1. To prevent construction in 100 year flood plains, there is a federal law that prohibits federally backed lending institutions-i.e.-all banks that receive FDIC insurance-from lending to communities that refuse to enforce and promulgate local regs. that prohibit construction in the 100 year flood plain. 

2. 100 year flood plain is defined as an area in which there is a 1% chance of flood in any given year. 

a. Whether an area is in a 100 year flood plane is determined by FEMA.

b. FEMA maps indicate two variables-elevations and the area covered by the flood plane.

i. Letter of map amendment is the document that one files to change the designation of land as being in the 100 year flood plane. 

ii. Letter of map revision is the document that one files to change the FEMA elevation number. So, for example, one may be in a 100 year flood plane; however, the elevation may be sufficient to allow construction in the 100 year flood plane. 

IV. Construction

A. Owner-Architect Contract

1. Design done by architects and engineers; usually finalized before the land is purchased.

2. Costs

a. Architect must design project within cost. But usually it is difficult for architects to determine the costs of a design; consequently, architects put the design up for bidding by contractors.  

b. Bidding Process

i. In the bidding process, the architect makes a request for offers; consequently, each bid is an offer.

ii. Public entities are required to take the lowest qualified bid. 

iii. Private entities can choose not to bid; but bidding is the best way to determine the price of a design. 

3. Three stages of completion

a. Substantial Completion: Can use the place for the intended purpose but hasn’t been “punched out”-i.e.-hasn’t been finished. 

b. Certificate of Occupancy: After the building has reached a certain level of completion, the owner receives a state government certificate certifying that the building is safe for people to occupy. 

c. Final Completion

4. Architectural Process

a. Architecture begins with conceptual designs

b. Design development-begin drawing plans

c. Bidding and award

d. Architect completes AIA form and owner signs form [Rider says that the architect shouldn’t complete the form; lawyers should be involved at this stage]

5. Laws Regulating Architect/Owner Relationship

a. Architect isn’t owner’s agent; consequently, the architect cannot change the design w/o the owner’s consent. However, the architect can fix mistakes. 

b. However, architect does have duty to disclose mistakes in the design to the owner. 

c. Also, architect can serve as an arbitrator and has the power to bind the owner in disputes with the contractor. (This dispute resolution power is the default setting under the AIA contract) 

i. However, the architect’s ability to resolve disputes is limited to disputes concerning architecture. 

6. Compensation

a. Compensation is a matter of K

i. Usually, the fee is 3%-10% of the job’s cost. 

(1) Fee heavily weighted to design development

ii. The architect is paid out of the construction loan. 

b. An architect, however, cannot sue for architectural fees unless the architect is a licensed architect. 

c. If the architect is not paid, the court is likely to compensate the architect on a quantum meruit theory. Realize that quantum meruit is only applied when there is no express K. If there is an express K, then the architect can receive K damages. 

7. Standard of Care/Liability Issues

a. Three possible standards of care

i.  In most states, the standard of care to which an architect is held is the professional standard-i.e.-whether the conduct engaged in conforms to the standards applied by other architects in the area. 

(1) Ryan: The architect was to design a foundation and chose a foundation that eventually caused the building to sink. The court held that the standard of care to use in evaluating the architect’s services was whether the architect conformed to the standard used by like professionals in the area. The court held that the architect satisfied that standard, as the foundation designed by the architect was used by other architects in that area. 

(2) Realize, however, that this legal standard can be contractually altered.

(3) Architect may have liability for negligent misrepresentation but it is necessary for Π to prove that architect knew that the quote was false. Example: Assume architect represents that a building can be built for $100,000 but architect knew that building would cost $700,000. The architect liable for $600,000.  

ii. Some states have created an implied warranty of worksmanship to assess the architect’s liability. The only difference b/w this standard and the one applied above is that violation of the implied warranty leads to damages under the DTPA which include attorney’s fees. 

iii. All states have rejected strict liability as a means to assess professional misconduct. 

b. To whom is the duty owed?

i. Duty is owed from the architect to the owner. 

ii. Also, subsequent owners have the right to sue the architect.

iii. Workmen injured on the job have no right to sue the architect. 

c. Statute of Repose (See page 42)

i. 10 years after substantial completion must have brought a suit against the architect; if after the ten years, no suit has been brought, then any subseq. litigation is barred. 

ii. Realize that the difference between a statute or repose and a SOL is that a statute of repose cannot be tolled. 

8. Ownership of Design

a. The architect owns the design ( the building’s owner cannot reverse engineer the design and build other similar buildings. 

B. Owner-Contractor Agreement

1. Basics

a. General contractor is responsible for hiring subcontractors who have specialized skills. 

b. The following terms are used by contractors and by lawyers respectively: 

i. GC = Original Contractor

ii. Subs = Derivative Contractor

iii. Labor, Material Suppliers = Materialmen

2. Three types of construction Ks
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C. Construction Management Arrangements

1. K pricing arrangements

a. Fixed price or hard dollar Ks

b. Unit price Ks. 

i. These arise when you charge $x/per unit – e.g.- $20/ft^2 of pipeline

c. Cost plus Ks.

i. Contractor Fee = cost of construction + %(price)

ii. Problem: This K gives the contractor an incentive to drive up costs since part of the contractor’s payment is a function of price. 

iii. Solution: Guaranteed Maximum Price – Specify that contractor cannot charge more than a certain price. 

2. K documentation

a. Primary form of documentation = AIA form

b. Four pieces in any construction K

i. K

ii. General Conditions

(1) Contains fine print

iii. Special Conditions

iv. (1) Usually an addendum 

v. Plans and Specifications

(1) Incorporated by reference 

3. Law Governing the Construction K 

a. No SOF for construction Ks ( construction Ks can be purely oral.

b. Three differences b/w construction Ks and other Ks.

i. Industry practices and custom are used to interpret ambiguities in construction Ks.

ii. Words of art are often used in construction Ks.

iii. Construction Ks tend to have a large number of ( terms (i.e. a large number of default settings) 

4. Implied Terms Present in Construction Ks.

a. Price and time provisions may be implied if they are not explicitly mentioned. The crt. will find a reasonable price and a reasonable time for completion.

b. There is an implied duty to build in a workmanlike manner.

i. Has evolved into an implied warranty 

(1) Moore: Crt. deduced the existence of an implied warranty of worksmanship from an implied duty. 

(2) Evans:  Crt. upheld the Moore decision. 

ii. Benefit of ( warranty is that one can claim DTPA damages. 

c. Contractor must communicate plan defects and construction problems to the owner.

d. Risk of Loss

i. Error and Insufficiency of Plans

(1) If the architect has made a mistake on the building’s design and the contractor relies upon the flawed design then who pays?

(a) U.S. v. Spearin: Owner bears the loss

(i) Cf. Lonergham: TX rule is that contractor must bear the loss

(1) But cf. Houston and Tyler crts which have held that the owner bears the loss. 

ii. Casualty

(1) Contractor bears the cost but can hedge the risk with builders’ insurance.

5. Change Orders

a. There is no implied term allowing the owner to make changes in the plans once the work has begun; however, a change order constitutes a modification of the K and the owner/contractor can bargain for the terms.

b. Problems arise when the parties have failed to agree on price/time terms. 

i. To solve the above problem, crts use reasonable time and reasonable price. 

c. However cf. change order and the fixing of mistakes. If the contractor makes a mistake then the contractor must pay; the owner has no liability. 

d. Primary Solution to Change Order Friction: Get change orders in writing; since most of the problems arise b/c change orders are often verbal agreements, the best is to simply get the change orders in writing. 

6. Default Damages/Liability. 

a. Three ways that owners and contractors default

i. Didn’t build according to the specs ( there exists a defect in what you did.

ii. You quit the job and ran off in the middle (Contractor in this situation usually claims that the owner made it impossible for him to complete the work)

iii. You finally completed the work but were two years late (Contractor in this situation responds that the specs were unavailable and so the building could not be built)

b. Four major defects

i. K claim on ( or express covenant that the structure was to be built according to specifications.

(1) Damages = K damages(repair costs) or DTPA damages. 

ii. Failed to complete and no good cause defense

(1) If abandonment occurred when the building was substantially complete then remedy = cost of completion. [Subst. complete means that building can be used for residential purposes]

(2) If abandonment occurred when the building wasn’t subst. complete then two remedies

(a) Cost of Completion – Unpaid Price 

e.g. Price = $100,000; Paid to Date = $80,000. $20,000 due. 

(b) Difference b/w the value of the property as built and value of the property as per plans and specs. 

iii. Contractor Default/Delay in Finishing 

(1) Three remedies

(a) Force contractor to pay excess interest on construction loan

(b) Force contractor to pay lost rental income but must be foreseeable 

(c) “ “ lost profits 

(d) “ “ to pay rent costs owner incurs while waiting to move to new location. 

iv. Owner’s Default

(1)  Arises when owner runs contractor off the job w/o good cause. Contractor has two possible damages

(a) Quantum Meruit or

(b) Difference b/w K price and cost to complete (K price – cost to complete) 

(2) Owner fails to supply contractor with materials thereby causing delay

(a) Contractor can get lost profits for jobs not taken but must be foreseeable and must be able to prove that it could have taken those jobs. 

D. Bonds and Mechanics Liens

1. Mechanics’ Liens arose in response to the doctrine of privity. 

a. Doctrine of Privity: Sub-contractor doesn’t have any privity with the owner; consequently, sub cannot sue the owner if the GC fails to pay the sub. 

i. The following language is used in privity analysis
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b. Mechanics’ Lien has a provision in the TX Constitution but is very narrow; consequently, the legislature created a series of liens to protect a sub. would isn’t paid by the GC. These liens effectively solve the privity problem by allowing the subs to seek remuneration from the owner. 

c. To claim a statutory lien, a sub must do the following

i. File 2b notice

(1) Timing of notice governed by Accrual of Indebtedness under § 53.053. 

ii. File affidavit of lien in local real estate records

(1) Requirements of affidavit enumerated in § 53.054. Two of the requirements are that the affidavit must accurately describe the property on which the lien is to be applied and the affidavit must describe the materials supplied. Notwithstanding this requirement, courts have held that a street address suffices for the property description requirement, and courts are willing to take nearly any description of the materials supplied. 

iii. Deliver notice to owner. 

d. Liens are judicially enforced

e. Lien Priority

i. All subs have same lien priority. The priority dates back to the time that the first sub. commenced work on the site. 

(1) NOTE: BECAUSE OF THE DATING BACK RULE, IT IS IN THE MORTGAGOR”S INTEREST TO FILE THE MORTGAGE BEFORE ANY WORK BEGINS ON THE SITE. CONSEQUENTLY, THE MORTGAGOR WILL HAVE PRIORITY OVER ANY MECHANICS’ LEINS.
ii. Doctrine of Removables: If the sub. puts in something that is removable, then the lien allows the sub to remove these removable things. The sub may remove anything that is a removable and not only those things which the sub installed.  

(1) Test for Whether Something is Removable: If the building is not damaged by removal then the thing is a removable. 

2. Retainage is the owner’s obligation to hold 10% of what would be paid to the GC every month. If the GC fails to pay the subs then the owner parcels the money out among the subs on a pro-rata basis.  

a. In addition to retainage, the owner must hold trapping amount as per the trapping statute but only if the owner receives proper notice from the sub. Thus, while retainage must always be kept, the trapping amount doesn’t always have to be kept. 

3. Because most owners don’t hold statutory retainage, the system has developed the bond. 

a. A bond is a form of a surety. A surety is a K to stand good for another’s obligations. The surety promises to do for the primary obligor what the primary obligor promised to do. Consequently, a surety K usually has three parties: 

i. Lender

ii. Debtor

iii. Surety

b. The following non-statutory bonds apply in the real estate development context

i. Maintenance Bonds: Obligation by owner that  the warranty work will be completed. If this obligation is not satisfied then the surety will take the obligation. Diagramed as follows:

Surety


Contractor

Owner

ii. Performance Bonds: Here, the surety guarantees to the owner that if the contractor fails to build then the surety will build.

iii. Non-Statutory Payment Bonds: AIA bond that guarantees that the contractor pays the subcontractors. If the GC fails to pay the subs then the surety pays the subs.

c. There are three types of statutory bonds. all of which can be used by the owner to remove liens from the property so that the owner can sell the property:

i. 53.201 Bond: If the owner takes out this bond at the beginning of the construction process then the surety guarantees to pay subs if the GC fails to do so. This bond obviates the need for the owner to keep retainage and trapping fees. 

ii. 53.171 Bond: This bond removes a single lien from the land and applies it to the bond. The difference between this bond and the above bond is that this bond only applies to a single lien claim while the above bond applies to all possible liens. 

(1) 53.171 bond is taken out by the contractor 

iii. 53. 160 Bond: Provides for a summary process to remove an invalid lien. 

iv. Bonding Around Provision: This bond allows the owner to deliver title to the Title Co. even though the land is encumbered with liens. The surety guarantees to the Title Co. that the owner will remove the liens from the property so that the Title Co. can get good title to the land. 

V. Interim or Construction Financing

A. Basics

1. Money for real estate development projects comes from the following sources:

a. Construction Loan: This is a short term loan that is used to build the structure and to purchase the land. 

i. Lenders tend to be local banks

b. Long Term Loan: This is the loan that is used to secure the construction loan and that pays the construction lender once construction is complete.

i. Lenders tend to be insurance companies, endowment funds, etc. These lenders have long-term obligations; consequently, they are able to make long-term loans. 

c. Finance Cycle

i. Permanent loan commitment

ii. Construction loan commitment

iii. Closing of the construction loan

iv. Closing of the permanent loan

d. Lawyer’s Role in Construction Financing

i. Lawyer drafts and negotiates the commitment to best serve the clients’ needs.

ii. Lawyer is involved in the loan closings

2. Two key points about real estate financing

a. Lenders look at real estate as if they are buying the real estate. Reason: If default occurs then the lender will foreclose upon the loan and will own the real estate. 

i. Consequently, lenders guarantee that developer has gone through due diligence and environmental investigation before agreeing to lend. 

b. Long-term lender guarantees the potential cash flow generated by the leases b/c the lender’s loan will be paid from these leases. 

B. Construction Loan Documentation

1. Construction lender must be assured of a take-out-i.e.-must know that there is a permanent lender before agreeing to become a construction lender. Reason: The construction lender is a temporary lender. After several months, the construction lender expects payment of the loan.

2.  The construction lender must do what it can to insure that the project is completed; if the project is not completed then the construction lender will be left with valueless collateral. 

3. Construction lenders stipulate conditions to the first draw-i.e.-bank controls the loan by disbursing money in packets. 

4. See handout from 11/4, which enumerates the following disbursment conditions:

a. Plans & Specs: These must be complete and must be delivered to the construction lender. 

b. Survey/Title Search results must be delivered to the construction lender.

c. Permits for platting/zoning “ “

d. Usually, developer must put up some equity b/c banks rarely give loans which = 100% of the value of the building

e. Insurance: Builder bears the risk

f. Bank must be assured that the contractor will remain on the job even though the developer absconds.

g. See p, q, r, and s from the handout – these elements must be present to allow the bank to complete the construction if the developer absconds.

h. Banks require the attorney to sign off on the deal but the attorney must be careful not to get caught –i.e.- the atty. must check to make sure that there aren’t stipulations beyond the atty.’s knowledge. 

i. Affidavit of Commencement 

(1) Indicates when work began at the site and applies to the relation back doctrine-i.e.-allows the bank to get an interest superior to any workmen’s liens, thereby allowing the bank to sell the property. 

(2) Affidavit creates a rebuttable presumption that the work began on that particular day. 

j. Payment and Performance Bond

(1) This is a non-statutory Kual arrangement whereby a surety guarantees to the lender that if the developer absconds then the bond runs to the lender. The bond provides for the completion of the construction. 

C. Permanent Loan Commitment

1. K to make a loan is s.t. the SOF

a. Therefore must be in writing

b. K must clearly indicate the identity of the borrower and the lender

c. K must clearly indicate the I rate. 

i. I rate limited by usury law

ii. I rate must be definitely calculable from the language of the commitment and can be either fixed or variable. 

d. K must clearly delineate the loan maturity and schedule of payments. 

2. The law establishes the following default settings

a. Security Agreement: A loan is not secured unless the loan commitment specifically stipulates that the loan is secured and specifically indicates what collateral is to be used to secure the loan. 

b. Liability: 

i. It is industry custom that the permanent loan is a non-recourse loan. Cf. the construction loan which is a recourse loan.

3. Examine the type of contract that the loan commitment embodies – i.e.-determine whether the loan commitment is a bilateral or an option K. 

a. Option K is the best for a borrower b/c it gives the borrower maximum flexibility; cf. the bilateral K which locks the borrower into a particular I rate. 

4. Promissory note default rules

a. Perfect Time/Tender: The borrower cannot pay down the debt earlier unless the K explicitly provides for this. 

b. Due on Sale: If a loan fails to prohibit sale then the sale is permitted. 

i. But realize that a lawyer representing the lender should prohibit sale. 

c. Notice and Opportunity to Cure: The default rule is that a lender can accelerate the loan at any time and doesn’t have to give an opportunity to cure. Consequently, the borrower must specifically K for notice and opportunity to cure terms. 

d. Assignment of Leases

i. Lender must secure documents allowing it to become the landlord if developer defaults

(1) Estoppel Letter: Tenant indicates through writing that a lease was signed. 

(2) Atournment Agreement: T agrees to recognize lender as landlord if the developer defaults and lender forecloses upon the property. 

5. Assignment of Permanent Loan: Developer must get the permanent lender’s consent to assign the loan to the construction lender; consequently, this provision must be in the permanent lender’s loan commitment. 

D. Vendor Financing of Land Acquisition 

VI. Leases in Project Development

A. Fundamentals

1. Leases are covered by the SOF

a. Must accurately describe the premises

i. metes and bounds

ii. platted lot & block

iii. Any combination of above two

iv. informal survey

b. Lease must have a definite term

c. Lease must specify the parties’ names

d. Rent

i. Fixed or

ii. Formula clause

e. Lease must have words of grant to be valid; these take the following form: “L. leases to T….”

2. Parties

a. Same rules as for K for the sale of land.

i. Must identify the parties;

ii. Must obtain the signatures of parties who are authorized to enter into the K. 

3. Credit Qualifications

a. Usually LLs want Ts to sign long term leases; therefore, LLs often demand a guarantor such that if the T is unable to pay the rent, the guarantor will. 

4. Premises description

a. Must properly dimension the site plan, clearly indicating where in the building the site is located. 

b. Lease in an office building can be described with the following three elements (see notes from 11/8, p. 3):

i. site plan

ii. vertical section

iii. floor plan

5. Default Settings

a. Lease carries an ( term of exclusive possession by the T. 

i. Result of Above: Unless LL specifically reserves the right to enter the T’s leasehold to make repairs, the LL will be unable to do so. Consequently, a lease K must give the LL the power to enter the T’s space. 

b. Appurtenances 

i. There is an ( covenant of access

ii. There is no ( right to parking

(1) Consequently, a T must specifically provide for parking privileges in the lease.

iii. No right to bathrooms

iv. No right to electrical or internet access

v. No right to a common area 

B. The Space Lease

1. Term

a. SOF requires that the term is sufficiently definite such that the court can determine what the term is. 

i. Default Provision (91.001): In the absence of an agreement otherwise, the term lasts for the length of time during which payment is made –i.e.-if payment is made monthly then the term will be on a monthly basis. 

b. Renewal Term: A renewal term is an option to extent the term; consequently, the normal rules for options apply. 

2. Rent 

a. Fixed Rent

i. A set number which you stick into the K

ii. Base Rent (see p. 5-1 for these provisions)

(1) Provides for stepped up rate; allows rental rate to increase by 2-3% per year. 

(2) Purpose of above is to protect against inflation. Lease usually lasts 20-30 years; consequently, there is a real need to allow for increase in inflation rate. 

(3) Some leases allow for adjustment of rent by CPI or by BOMA index = index of rent rates for major cities. 

iii. Surface area based rent may include % of common area space including the space occupied by the T.

b. Percentage Rent

i. Developer obtains a % of a retailer’s sales. 

ii. Problems: Agreement must clearly delineate what is meant by % of sales. Does it mean gross sales? Does it mean sales after credit card costs are subtracted? 

c. Cost of Operating Rent

i. A lease that provides for operating costs makes the T pay rent and some of the LL’s costs-e.g.-taxes. 

ii. Usually the operating costs include (1) taxes, (2) general operating costs, and (3) insurance 

3. Sub-Letting and Assignment

a. Default Rule in TX (91.005): Tenant may not assign or sub-lease w/o the LL’s consent.
b. Difference b/w assignment and sub-lease

i. Assignment

(1) Transfer of the entire leasehold estate by the T

(2) T’s assignee is in privity with the LL. 

LL

T
New T

(3) The original T. is not released of all obligations to the LL. If the new T fails to pay rent the original T. is secondarily liable and assumes surety-ship. 

ii. Sub-Lease

(1) Transfer of some but not all the T’s rights

LL

T

Sub.T

(2) Sub-Tenancy is a high risk relationship

(a) B/c the sub T. is not in privity with the LL, the sub T cannot ask the L to make repairs. The  sub T must ask the T to make repairs b/c the sub. T is only in privity with the T.

(b) Atournment: If the sub. T is in conformance with its K and the T. is not in conformance with its K, the T will be evicted; this ( the sub. T can be evicted b/c the leasehold will cease to exist. 

(i) This risk can be addressed if the sub. T and the LL agree, via K, that the sub. T will become the T. if the T. breaks the lease and leaves. This agreement is called an atournment.  It benefits the LL b/c the LL is guaranteed a  constant income stream. It benefits the sub. b/c the sub. doesn’t risk being evicted if the T. fails to satisfy its lease obligations. 

c. Avoid lease terms that stipulate that the LL will not unreasonably withhold consent. If you do have such terms in the K, define what constitutes the meaning of “unreasonably withhold.”   

i. Nelms: 

(1) Held that whether withholding is reasonable or unreasonable is a jury issue.

(2) If the court finds that the LL’s refusal was unreasonable then not only is the LL wrong but the LL is in breach of lease-i.e.-if LL withholds consent thinking that this was reasonable but jury finds that LL was unreasonable then this constitutes breach of K.

d. Assignment by LL: LL can freely assign its interest in the lease. 

LL


New LL

T

i. New LL assumes obligations from the date of conveyance 

(1) Bingo: Old LL breached its Kual duty to the T. While the old LL was in breach, new LL purchased the property. T. brought c/a against new LL for breach. The court held that the LL only assumes liability for breaches that it commits-i.e.-new LL doesn’t assume liability. 

(2) Estoppel Letter is a solution to this problem. It can be used b/w the new LL and the T-i.e.-new LL gets estoppel letter from T to show that there is no breach. As an example, the new LL in the Bingo case should have obtained an estoppel letter from the T. showing that there were no defaults. 

4. Alterations

a. Default Rule: There is no ( duty of a LL to modify the property for T’s use and T cannot make any modifications that it desires.

i. Result of Above: T and LL must tailor lease agreement in such a manner to allow for improvements.

(1) Example: “Work Letter” can circumvent default rule. This is a 

segment of the lease agreement in which LL stipulates and T agrees to certain changes that will be made to LL’s building. Essentially, this provision converts LL into contractor and T into developer. 

ii. If the improvement is a fixture or permanent then it becomes the LL’s property. Cf. trade or moveable fixture which becomes T’s property. 

5. Casualty

a. Three issues are key. In the case of an accident, what happens to 

i. Does the lease terminate

ii. Is there rent abatement

iii. Does the LL have an obligation to restore the premises

b. Default Rule: If T leased ground then 

i. No rent abatement

ii. No termination of lease

iii. No duty to rebuild

c. If T leased space in a building then two possibilities

i. Assume total destruction of building. Then lease terminates

ii. If partial destruction then answer generally unclear but probably no rent abatement and no duty to rebuild.

d. Default conditions are satisfactory neither to LL nor to T; consequently, two solutions:

i. Can change the lease provisions s.t. lease provisions explicitly address what happens in case of casualty or

ii. Can purchase insurance. 

(1) If LL pays premiums then doesn’t have to put insurance money back into rebuilding.

(2) If T pays premiums then most courts have held that LL must put money back into rebuilding. 

6. Liability Issues

a. Assume T. leaves oven on in restaurant and burns a hole in the building. Assume T pays for insurance and LL sues T even though LL receives remuneration from insurance. What result?

i. TX: LL can maintain a suit like the one above

ii. CA: LL can’t “ “ 

LESSON: A WELL DRAFTED LEASE HAS A WAIVER OF SUBROGATION S.T. TENANT CANNOT SUE LL

7. Imminent Domain

a.. Default Rules

i. On taking of full premises lease is terminated

ii. On partial taking

(a) No lease termination

(b) No rent abatement

(c) No obligation of LL to rebuild

b. Apportionment of Damages

i. TX is a unitary rewards state( govm’t appraises worth of taken proeprty and damage to remainder due to taking. Govm’t then deposits money in crt. fund. Parties that have claim to money can fight over it. 

(1) TX Pig Stands: Held T. may receive remuneration for value of improvements made to the property. 

8. Covenant of Quiet Enjoyment

a. There is an ( covenant that LL will protect T’s quiet and peaceful enjoyment of the property. In essence, this is a title covenant. 

i. TX courts construe the covenant of quiet enjoyment narrowly. Basically, LL’s only duty under the covenant is to make sure that T has access to the leasehold. 

(1) Example: Case in which the building of a parking lot prevented customers from coming to T’s shop. Held: Above doesn’t breach covenant of quiet enjoyment

9. Doctrine of Constructive Eviction

a. When conditions are so bad that T leaves then this is considered to be a constructive eviction. 

10. Repairs

a. Default Rule: LL has no duty to repair the premises

b. CL being slowly changed in TX 

i. Davidow: Dentist rented space in medical arts building. Building’s roof leaked, place wasn’t suitable for dentist’s office. App’ Crt held (1) LL had no duty to make repairs and (2) LL could sue T for failure to pay rent under doctrine of independence of covenant – the idea that the T’s duty to pay rent is independent of the LL’s fulfillment of its duties to the T. But the S.Ct. of TX reversed holding (1) There is an ( covenant that commercial premises are suitable for use when leased and (2) There is an ( covenant that the essential parts of the premises remains suitable throughout the lease. 

11. Breach of above warranty can give rise to DTPA claim. 
12. Common Areas

a. Default Rule: LL has an ( obligation to maintain common areas.

b. LL may have a duty to foresee security problems and to provide protection to TPs who are not Ts but this duty isn’t clearly established. 

i. Mr. Nixon Property Management: LL owned an old, abandoned apartment building in bad part of town. TP was raped and murdered in abandoned building. The court held that LL at least had a duty to board up windows and doors.  

ii. Realize however that crime must be foreseeable. It is unclear what constitutes foreseeability. 

13. Uses

a. Default Rules

i. LL can use the property for any lawful use ( can lease premises to two competing Chinese restaurants.

ii. T can use the property for any lawful purpose ( If T begins as a Mexican restaurant and then decides to convert to Chinese, it may do so. 

b. Solution to Above: Draft the lease agreement in such a manner so as to eliminate the above problems

i. Uses Clause (LL Clause)

(1) “T shall use lease premises only for a wings restaurant”

(2) “T shall sell only chicken wings, fries, and chicken sandwiches”

ii. Exclusive Clauses (T Clause)

(1) LL shall not lease to another wings restaurant

(2) LL shall not allow another to sell chicken wings. 

c. But realize that courts construe above clauses broadly. 

d. Enforcement: Above clauses are enforcement primarily by injunction. 

14. Antitrust Issues

a. Arises in situation in which primary store in mall makes an agreement with mall owner, as a condition to entering the lease, that there will be a limited number of shoe stores in the mall. 

i. Tyson Center: Mall operator divided up the market for shoes. Mall was the only retail center around. Held: Above constitutes an unreas. restraint of trade thus violating the antitrust laws. 
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