Another law school course outline brought to you by:

The Internet Legal Resource Guide 

http://www.ilrg.com 

ILRG Law School Course Outlines Archive 
http://outlines.ilrg.com 

LawRunner:  A Legal Research Tool 

http://www.lawrunner.com 

OUTLINE DETAILS:

Author:  
Anonymous

School:
Yale Law School

Course:
Torts

Year:

Fall, 2003

Professor:
Jules L. Coleman
Text:

Cases and Materials on Torts

Text Authors:
Epstein

NOTICE:

This outline is © copyright 2004 by the Internet Legal Resource Guide, a property of Maximilian Ventures, LLC, a Delaware corporation. This outline, in whole or in part, may not be reproduced or redistributed without the written permission of the copyright holder.  A limited license for personal academic use is permitted, as described below.  This outline may not be posted on any other web site without permission.  ILRG reserves the exclusive right to distribute this outline. 

THIS OUTLINE IS SUBJECT TO ADDITIONAL TERMS AND CONDITIONS LOCATED AT: http://www.ilrg.com/terms.

USAGE NOTICE AND DISCLAIMER:

Although the Internet Legal Resource Guide has tried to assemble the best possible outlines, WE MAKE NO WARRANTIES AS TO THE ACCURACY OF THE INFORMATION THIS OUTLINE CONTAINS. THIS OUTLINE IS PROVIDED TO YOU AS-IS.  USE IT AT YOUR OWN RISK, AND DO NOT RELY ON IT FOR LEGAL ADVICE. IF YOU NEED LEGAL HELP, PLEASE CONTACT A QUALIFIED ATTORNEY IN YOUR JURISDICTION.  As this outline has been written by a law student, it may contain inaccurate information. Furthermore, some law schools have policies that permit law students to take outlines into final exams so long as the student actually wrote the outline. If your law school has such a policy, you are expressly prohibited from representing any of the outlines contained in this archive as your own. If you are not sure of your law school's policy, you should contact the appropriate staff at your school. Otherwise, the Internet Legal Resource Guide genuinely hopes you derive benefit from this outline.

BREACH DUTY CAUSING HARM

Intentional Tort – intend an unlawful act that causes harm 
· Battery – actual harm (e.g. hit; surgery w/o consent – See Mohr) 
· Assault (reasonable apprehension of harm)

· Trespass (See Thorns case)

· Non-disclosure (See Canterbury v. Spence) – duty to disclose info. relevant to decision-making process
· Only have to intend the action, not the harm – motive irrelevant (See Mohr v. Williams)

· Liable for all damage (not just reasonably foreseeable) (See Vosburg v. Putney)
· Defenses

· Necessity (See Ploof v. Putnam – unhooked boat; Vincent v. Lake Erie – strict liability for damages)

· Consent (but can’t consent to illegal act – See Hudson v. Craft) – words or actions

· Self Defense (no duty to retreat)

· Mistake

Negligence – Fault Liability – duty not to harm you negligently or recklessly 
· P must prove more probable than not that D’s negligence caused injury – harm + fault
· Was there a duty of care towards the person who got harmed?

· Reasonable person standard (Stone v. Bolton)
· No allowance made for low intelligence (See Vaughn v. Menlowe)

· Children held to lower standard except when engaged in adult activities (e.g. driving – Daniels v. Evans) 

· Disabled ( reasonable disabled person (See Fletcher v. City of Aberdeen)
· Reasonable doctor standard for medical malpractice
· Learned Hand formula: B(burden) < P(probability) x L (likelihood of injury) (U.S. v. Carroll Towing) 

· Problem is no moral content, just economic calculation

· Violating custom is evidentiary but not dispositive (See TJ Hopper) 

· can be floor or ceiling
· Violating statute is also strong evidence, but not per se negligence 
· Type of injury must be covered by statute

· Victim within class of persons statute intended to protect

· No duty to avoid pure economic loss (Casa Clara) or take affirmative duty to aid (e.g. save from drowning)

· Common carriers have duty of utmost care (See Andrews v. United Airlines – suitcase falls on head)

· Was there a breach of that duty?
· Yes – negligence
· Imputed negligence – business ventures/partnerships and parental relationships
· Not sure – res ipsa (can go to jury on question of whether D was negligent when there’s no direct evidence) (See Byrne v. Boadle)
· Type of act that normally does not occur without negligence

· Exclusive control of D or nondelegable duty (See Colmenares)
· Where multiple Ds in relationship may put burden on Ds to exculpate selves b/c they have evidence (See Ybarra – P injured on operating table)

· P did not cause injury

· Idea is that D has better access to evidence

· Was there a harm?

· Can recover for physical, economic and emotional harms
· Did the breach cause the harm?
· Cause in fact

· would not have occurred but for the defendant’s conduct (doesn’t need to be only “but for cause” just one)
· Can shift burden of proof (See Summers v. Tice – both Ds negligent in shooting so have to show they didn’t cause harm)
· “Market share” theory – allow P to sue a number of manufacturers and hold each liable for part of P’s damages according to market share when specific D causing harm cannot be identified (See Sindell v. Abbott Laboratories)
· Proximate cause

· Has to be reasonably foreseeable (See Palsgraf – “within ambit of risk” – and Wagon Mound 1) (Compare Andrews dissent in Palsgraf – general duty to avoid harm to everyone) 
· Intervening Actions of 3rd parties
· If intervening cause is not foreseeable, D relieved of liability (Brower v. NY Central RR – wagon got looted – intervention was foreseeable)
· Responsible for actions of 3rd party rescuers unless they are wanton or reckless (Wagner)
· If prima facie case for that tort, then ask whether there are acceptable defenses & justifications?  ( burden of proof on D to rebut presumption
· Contributory/Comparative Negligence: Was there negligence by P?

· Can be negligent and not contributory negligent if negligence doesn’t lead to harm (See Berry)

· Eckert – not contributorily negligent if trying to save a life (jumped in front of train to save child) – Must have reasonable chance of success

· In state with contributory (not comparative) negligence, then D not liable

· In state with comparative negligence, liable for part

· Pure comparative negligence – P recovers for percentage of damages that does not result from own actions

· Modified comparative negligence – P recover for percentage of injuries until they are as responsible or more responsible than Ds 
· Imputed contributory negligence (Bernina – Ds not imputed in contributory negligence of employer)
· Last clear chance doctrine – not often used

· Works if P is helpless or inattentive and D knows or has reason to know

· Assumption of Risk: Did P voluntarily and knowingly assume the risk? (e.g. Lamson – hatchet case) (e.g. foul balls at baseball game)
· Clearest where P expressly agrees – consent (must be given freely and must have bargaining power)

· Implied consent – knowledge that activity entails risk 

· Incapacity (e.g. minor) or inability to comply (e.g. blizzard)

· Emergency (e.g. swerving to avoid child)
Strict liability – duty not to harm
· Conversion  
· P owns property or has right to possession
· Wrongful act disposes of property rights
· damages
· Animals 
· Domesticated animal that trespassed

· Dangerous animal or animal known to be dangerous (See Baker v. Snell)
· Abnormally dangerous activities (e.g. blasting – Spano v. Perini) (e.g. Rylands v. Fletcher – water – uses land in “nonnatural” way) – Restatement §520
· Risk of harm was great (high probability)

· Harm of high magnitude

· Substantial risk cannot be eliminated even by taking due care

· Activity was not common usage or inappropriate to where it took place

· Value to community of activity is not enough to offset unavoidable risk

· Injuries were kind of harm that make activity dangerous
· Nuisance – condition that interferes with enjoyment or use of property (e.g. pollution – Boomer v. Atlantic) 
· No right to free flow of light and air across neighbor’s land (See Fountainbleau)
· Products liability

· Product was defective (not just different from what was ordered) AND unreasonably dangerous
· Must guard against foreseeable misuse (e.g. crashing car)

· Misuse may be defense (negligence) or may show product not actually defective
· D was manufacturer, distributor or retailer

· Rejected privity requirement (a la Winterbottom)
· Escola – idea of who is in better position to minimize risks and bear costs

· Content of duty

· Manufacturing defect ( Like Strict liability

· But can’t recover for pure economic loss (See Casa Clara) – use contract law for that
· Design Defect ( Like Negligence

· But can use res ipsa (See Pouncey)

· Inadequate warnings ( Negligence

· Would a reasonable person have warned someone about XX?

· Sometimes enough to just warn pharmacist/doctor but not always (See MacDonald – birth control pills)

· Duty to warn only extends to known dangers at time of manufacture (See Vassallo)
· Extend to bystanders and other non-users
· Statute can preempt claims of defects (e.g. Lewis – Federal Boat Safety Act doesn’t require propellers), but presumption against preemption
· Defense is Misuse of product
Two competing views of torts:

1) Prevailing View: Torts as ex post contracto –torts are contracts after the fact made because we can’t anticipate all the risks 

a. pay ex post representation of ex ante price

b. wrong is injuring someone, but not paying them

c. law protects my rights by giving you the power to decide whether you want to infringe on rights and pay damages

2) Coleman: Rights theory – at heart of torts is idea that you acted wrong

a. Law empowers injured to bring actions against those who wrong them

b. Duty to compensate stems from idea that you did something you had no right to do
c. Asks who is responsible to whom

i. Who’s interests do I take into account? (To whom do I owe a duty of care?)

ii. How do I take those interests into account?
d. Torts not about compensating plaintiff, reducing accident costs or deterring negligent conduct (punishing bad people + private AG), but expressing fundamental value of taking ownership for agency (must take interests into account)

Torts System
Pros(
· Take ownership of agency

· Connects people to the harms they create

· Organizing principle for actions - ? is to whom do I owe a duty and what is the scope of that duty?

Cons(
· Don’t punish all wrongdoers

· Who cares? We can expand criminal statutes if we want to punish people

· Have to identify cause and has to be external to you
· Support systems in place

· Efficiency – need costly litigation; fickleness of juries

· Should have ADR

· Make system more efficient

· Deterrence

· Fear of litigation may over-deter certain risk averse actors (e.g. doctors & malpractice) and strict liability removes incentive to take cost justified precautions

· Enforcement not universal

· Insurance or tax results in less deterrence
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