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Antitrust

Prof. Richman, Fall 2005

Causes of Action:
	Restraint
	Harm

	Monopoly
	P>MC; rent-seeking

	Horizontal agreements
	collusion (i.e., cartels)

	Horizontal mergers
	facilitate collusion, unilateral exercises of market power

	Vertical agreements
	

	      Distribution agreements
	facilitate dealer cartels

	      Tying agreements
	raise barriers to entry

	Vertical mergers
	raise barriers to entry


1. Monopolization
2. Attempted monopolization
3. Horizontal agreements
4. Vertical (distribution) agreements
5. Tying arrangements
6. Horizontal mergers
7. Vertical mergers
Defenses

1. Comity

2. State action immunity

3. Municipal immunity

4. Petitioner immunity
Authority for the Principles of Antitrust
The two critical questions.  The answers to these two questions define one’s antitrust ideology: (1) How well do markets function?  I.e., how often do markets deviate from the perfect competition model?  (2)  How well can courts intervene to correct market failures?  I.e., how well can courts understand the economy and then prescribe solutions?  (Imagine a Cartesian plane of answer sets.)

Possible norms.  Maximize allocative efficiency.  Prevent wealth transfers from consumers.  Protect the independence of small business.  Disperse economic (and thus political) power. (“Another goal of the framers of the Sherman Act was to protect the right of any person to enter and pursue a line of work or business.”).  Sullivan & Grimes, The Law of Antirust CB 3-4; but see Sylvania n.33.
Chicago School norms.  Before Bork and Co., antitrust was incoherent.  The Chicago School defined the norms of antitrust.  Slyvania n. 33.  Antitrust is concerned with “the policy of advancing consumer welfare.”  Bork, A Policy at War with Itself, CB5.  Apparently, “advancing consumer welfare” means maximizing allocative efficiency, with little if any attention to dynamic efficiency.  Sherman Act did not intend antitrust policy include political values (see infra).  Id.  The reason to obsess about allocative efficiency, at the expense of other values, is that the judiciary cannot be trusted to balance so many values.  That balance is just too legislative in nature.
Post-Chicago School critique.  “[I]t argues that many formulations of the past twenty years [i.e., the Chicago School] are too reliant on theory – and simplistic theory at that – with the result that important issues are overlooked and incorrect conclusions are drawn.  It contends that many practices must be evaluated in light of facts specific to the case, rather than being pigeon-holed into some tidy theoretical box.  [Tying arrangements are a perfect example of the hazards of typing into pigeon-holes.]  And it is far more skeptical of the ability of the market to discipline firms and thereby negate the anticompetitive potential of mergers and various practices.”  Kwoka & White, The Antitrust Revolution, CB12.  These [a]lternative goals may on occasion be used as tie-breakers when considerations of efficiency alone do not discriminate between one result and another.”  Sullivan, Book Review, Trade Regulation.
Political values as antitrust policy.  “It is bad history, bad policy, and bad law to exclude certain political values in interpreting the antitrust laws.”  Pitofsky, The Political Content of Antitrust, CB7.  Antitrust should be concerned that (1) concentration of economic power will cause antidemocratic political pressures [e.g., Ford, GM], (2) concentration of economic power threatens individual autonomy [i.e., the Individual qua Attempter], (3) popular backlash against economic concentration will cause greater state involvement in economy [e.g. the early 20th-century trust-busting bonanza].  Id.
Stare decisis and precedent in antitrust.  Precedent is less important in antitrust.  Antitrust doctrine effectively rests on judicial notice of legislative facts about how the economy works.  When the Supreme Court discovers that one of its judicially-noticed facts was false, it must adjust its precedent accordingly without regard to stare decisis.  State Oil (overturning Albrecht per se rule on maximum price maintenance after a detailed competitiveness analysis).  Jefferson Parish (questioning International Salt’s understanding that “tying arrangements serve hardly any purpose beyond the suppression of competition”, with O’Connor most directly challenging the Salt legislative fact); Northwest Wholesale (carving out an exception to per se illegality of concerted refusals to deal by distinguishing types of agreements); Sylvania (overturning Schwin and reinstating the rule of reason for non-price vertical agreements, recognizing the tradeoff between harm to intrabrand competition and benefits to interbrand competition from the agreements).
Institutional competence.  The Judiciary is capable of doing good economic analysis (i.e., competitiveness analysis).  State Oil (rejecting Albrecht doctrine after involved competitiveness analysis); NCAA (analyzing whether Δ’s proffered procompetitive justifications were an economic reality); Northwest Wholesale (analyzing the effects of wholesale cooperatives to deem them procompetitive); CDA (placing faith in the ability of lower courts to weigh the procompetitive justifications against the anticompetitive effects); Goldfarb (asserting that professional services are different and that courts are capable of determining when a professional organization goes too far); Sylvania (subjecting non-price vertical agreements to rule of reason, commissioning courts to weigh the harm to intrabrand competition against the benefit to interbrand competition from such agreements). On the other hand, too much analysis “sucks the judiciary into an economic riptide of contrived market forces.”  Visa at 398.
Autonomy of independent businessmen.  Antitrust is not concerned with the freedom of independent businessmen.  Sylvania n. 33 (rejecting White’s dissent, which argued antitrust should consider the interests of businessmen qua independent actors); but see Business Electronics at 698 (“[T]he per se illegality of vertical restraints would create a perverse incentive for manufactures to integrate vertically into distribution, an outcome hardly conductive to fostering the creation and maintenance of small business.”).
The stability of cartels.  “Cartels are neither easy to form nor easy to maintain.”  Business Electronics at 699.  A key difference between Chicago and Post-Chicago Schools is their assumption of the stability of cartels (a critical motif of the class).  E.g., this difference rationalizes the schools’ departure on null hypothesis on effects of RPM agreements. Cartels are stable if the negotiation and policing of a cartel is not costly, i.e., if there are few competitors, market demand is inelastic, there are high barriers to entry (see supra), there is perfect market information (e.g., prices are publicly announced), products are homogenous, and the cartel members control a large market share, are the same size, and have the same production technology.
Barriers to entry.  Another key difference between Chicago and Post-Chicago Schools is their assumption on the pervasiveness of barriers to entry.  Barriers to entry include: government-entry restrictions (e.g., licenses, patents); sunk costs; economies of scale; network/lock-in effects; customer loyalty; slow speed of entry (due to nature of production function);  product differentiation; 
Non-efficiency considerations matter.   Brown University.   NCAA.  Push on this authority as support for the proposition that the mom and pop qua little guys matter, e.g. as cultural artifacts, the harm of which creates a negative externality that should be cognizable at antitrust law.

Information costs matter.   Costs of collecting information / information asymmetries are an important fact of which the Court must take judicial notice when doing competitiveness analysis.  Kodak (finding that life-cycle pricing was too expensive for consumers to do, causing a deviation from the perfect competition model, thereby opening a space for judicial intervention); CDA at 282 (noticing the information asymmetries disadvantaging consumers as a possible rationale for professional organization’s ban on competitive advertising).
Reluctance to adopt per se rules.  We should only attach per se liability to a practice after sufficient judicial experience to be well-acquainted with the likely effects of the practice.  Business Electrics at 699 (“there is a presumption in favor of a rule-of-reason standard”).  White Motor (holding S.Ct. did not know yet enough about the nature of non-price vertical restraints, here an exclusive territorial market, to adopt a per se rule against such agreements).  State Oil at 636 (“[W]e have expressed reluctance to adopt per se rules with regard to ‘restraints imposed in the context of business relationships where the economic impact of certain practices is not immediately obvious.’”) (quoting IFD).  Sylvania at 658 n. 28 (“Per se rules thus require the Court to make broad generalizations about the social utility of particular commercial practices.  The probability that anticompetitive consequences will result from a practice and the severity of those consequences must be balanced against the procompetitive consequences.  Cases that do not fit the generalization may arise, but a per se rule reflects the judgment that such cases are not sufficiently common or important to justify the time and expense necessary to identify them.  Once established, per se rules tend to provide guidance to the business community and to minimize the burdens on litigants and the judicial system of the more complex rule of reason trials, but those advantages are not sufficient in themselves to justify the creation of per se rules.  If it were otherwise, all antitrust would be reduce to per se rules, thus introducing an unintended and undesirable rigidity in the law.”).
Rationale for per se rules.  Per se rules cabin in judicial discretion, helping us to navigate and limit the “sea of doubt.”  Where a practice usually results in significant adverse competitive effects, rarely is justified by significant redeeming virtues, and when there are often less restrictive alternatives available, there is no reason for an extended trial.  The importance of the per se rules should not be underestimated.  SCTLA at 374 (“The administrative efficiency interests in antitrust regulation are unusually compelling.  The per se rules avoid ‘the necessity for an incredibly complicated and prolonged economic investigation … to determine at large whether a particular restraint is unreasonable.”).  The per se rule is not merely a product of administrative convenience.  SCTLA at 375 (“The per se rules also reflect a long-standing judgment that the prohibited practices by their nature have a ‘substantial potential for impact on competition.’”).  SCTLA at 376 (“In part, the justification for these per se rules is rooted in administrative convenience.  They are also supported, however, by the observation that every speeder and every stunt pilot poses some threat to the community.”).  Northwest Wholesalers at 357 (“This per se approach permits categorical judgments with respect to certain business practices that have proved to be predominantly anticompetitive.  Courts can thereby avoid the ‘significant costs’ in ‘business certainty and litigation efficiency’ that a full-fledged rule-of-reason inquiry entails.”).  Generally, beware analysis that “sucks the judiciary into an economic riptide of contrived market forces.”  Visa at 398.
Monopolization (Sherman § 2)

Δ is liable for monopolization if Δ (I) possesses monopoly power in the relevant market and (II) engaged in exclusionary conduct to acquire or maintain that monopoly power.  Grinnell (S.Ct.1966); Aspen Skiing (S.Ct.1985).
 

Policy.  (1) Monopolies cause allocative inefficiency (P > MC).  (That deadweight loss is small, often less than antitrust enforcement costs.  Romer.
)  (2) A second deleterious effect is rent seeking: an aspiring monopolist will expend resources to acquire and maintain a monopoly.  Baxter (discussing Posner).
  (3) The shift of consumer surplus to the producer is relevant if distribution matters to antitrust.  (4) Also, the costs of monopolies might be greater in a “second-best world with fixed costs.”  Romer, New goods, Old theory.
  (5) Last, monopolies might discourage innovation, i.e., cause dynamic inefficiency.  Porter, Competition and Antitrust.
  Despite all this, antitrust policy should remain circumspect in attacking monopolies.  (6) Economies of scale sometimes lead to “natural monopolies” so that allocative efficiency is in tension with the above policies.  (7) Moreover, the pervasiveness of barriers to entry is questionable, meaning monopolies might not be stable (e.g. IBM), and thus the return on scarce law enforcement resources might be small (because monopolies cause little consumer welfare loss, but enforcement is expensive).  There is thus an ambivalence about vigorous competition.  That ambivalence pervades all antitrust.  The goal is to filter out the bad competition  while encouraging the good competition.
I.   Does Δ have monopoly power in the relevant market?
Rule.  A firm has “monopoly power” if it can profitably raise price “substantially” above the competitive level.  E.I. du Pont at 152 (“Monopoly power is the power to control prices or exclude competition.”).
Policy.   It is key to understand that the determination is not whether Δ is “big.”  The determination is whether Δ can profitably raise prices.  There are lots of big firms without monopoly power.

Evidence. Monopoly power can be proven by direct or circumstantial evidence.  Direct evidence that the firm has substantially raised price above the competitive level proves the existence of monopoly power.  Alternatively, in the absence of such direct evidence, market structure is circumstantial evidence of monopoly power.  Proof by circumstantial evidence starts with (A) a definition of the “relevant market,” followed by (B) a finding of the firm’s market share.  Grinnell (The “existence of [monopoly] power can be inferred from the predominant share of the market”).    However, any inference of monopoly power on the basis of market share can be precluded by (C) a showing of other relevant evidence, e.g., low barriers to entry.  Ball Memorial; Microsoft at 772.
A.   What is the relevant market?

See infra Market Share.


B.   Does D have a predominant market share in the relevant market?
Rule.  70% - 80% is probably the minimum.  Alcoa implies that 60% is “doubtful” and 33% is certainly not enough.  Grinnell found monopoly power when 87%.
C.  If yes, does other evidence preclude an inference of monopoly power?
Rule.  (1) The absence of barriers to entry precludes an inference of monopoly power on the basis of market share.  Ball Memorial; Microsoft at 772. (2) Countervailing buying power, e.g. a monopsony, precludes an inference of monopoly power.
Policy.  Without barriers to entry, market share does not imply monopoly power.  If Δ attempts to raise price above competitive level, i.e., exercise monopoly power, then entrants will enter to undercut Δ.  Buying power resists monopoly power.
Evidence of barriers to entry.  Has there been frequent entry in the past?  Do market participants have specialized technology functions so that entry is difficult?
Abnormal profits.  Alternatively, Δ’s excessive profits in the past would rebut any evidence tending to preclude an inference of monopoly power on the basis of market share.
II.  Did D engage in “exclusionary conduct”
 (to acquire or maintain monopoly power)?

Rule.  An act is exclusionary if its anticompetitive effects outweigh any legitimate procompetitive justifications.”  A determination of whether conduct is “exclusionary” follows a three-step burden shifting approach.  Microsoft.  (A) First, Π must establish that the conduct had an anticompetitive effect.  (B) If Π meets this threshold, Δ may rebut with a showing that the act had a procompetitive justification, e.g. increased efficiency.  (C) If Δ meets this burden, Π may then show that the procompetitive benefit was outweighed by the act’s anticompetitive effect under an balancing test similar to § 1 “rule of reason.”  Microsoft; Standard Oil.  Throughout this analysis, only the conduct’s effect, and not its intent, are relevant, although intent is probative of the conduct’s probable effect.  Aspen Skiing.
Policy.  Monopolizing conduct, not monopoly status, is illegal.  The central problem is to sort good vigorous competition from monopolizing conduct.  This ambivalence toward vigorous competition pervades all antitrust doctrine, especially § 2.
Natural monopolies.  Whether Δ was “the passive beneficiary of a monopoly,” Alcoa at 139, is relevant to whether there was “exclusionary conduct.”  Grinnell (S.Ct.1966) at 175 (defining exclusionary conduct as “the willful acquisition or maintenance of that power as distinguished from growth or development as a consequence of superior product, business acumen, or historic accident”);  Alcoa at 138 (“[I]t is unquestionably true from the very outset the courts have at least kept in the reserve the possibility that the origin of a monopoly may be critical in determining its legality.”).

A.   Π: Did the conduct have an anticompetitive effect?

Rule.  An act has an “anticompetitive effect” if it harms the competitive process by making it more difficult for competitors to operate or enter.  The relevant harm is harm to consumers; harm to competitors is irrelevant.  Spectrum Sports
; Brooke Group.

These types of conduct have been found “anticompetitive”:

· Below-cost predatory pricing.  Brooke Group (granting summary judgment to Δ b/c Δ had no reasonable prospect of achieving higher prices by killing Π).  Usually price cutting is considered procompetitive, but under the Areeda-Turner test, a price below MC (AVC as surrogate) is presumed predatory and thus anticompetitive.  DOJ proposes look to the change in profit due to a change in price: if profit decreases, then predatory.  To constitute “exclusionary conduct,” Π must prove (1) Δ’s price were below cost, and (2) Δ had a “dangerous probability” of recouping its investment in below-cost pricing.  Brooke Group (apparently treating the action as an attempted monopolization claim).  There is a dangerous probability of recouping only if it the below-cost pricing could have its intended effect (either kill V or force compliance with supracompetitive pricing), which requires a look at “the duration of the predation, the relative financial strength of the predator and its victim, and their respective incentives and will.”  Brooke Group.  “[P]redatory pricing schemes are rarely tried, and even more rarely successful,’ and the costs of an erroneous finding of liability are high.”  Brooke Group (citing Matsushita).  Predatory pricing is especially unlikely when Δ is a relatively small player because it bears all the costs of the investment and receives only a portion of the gains (from higher prices).  Brooke Group at 856.
· Above-cost predatory pricing.  Under the Areeda-Turner test, a price above MC (AVC as surrogate) is presumed nonpredatory and any price above ATC is presumed legal.
· Price squeezing.  Occurs when a vertically-integrated Δ supplies inputs to T and also competes with T in the final product market, e.g. Δ sells raw aluminum and processed aluminum, and raises price to T in order to create monopoly power in the final product market.  CB762.  Alcoa (holding that Δ’s practice of selling raw aluminum at high prices and processed aluminum at low prices squeezed the processors of raw aluminum out of the processed aluminum market and therefore was “exclusionary”).  No liability in a regulated industry.  Boston Edison (Ct.App.1990).
· Refusals to deal.  Δ is under a duty to deal with rivals except if Δ had a “legitimate business reason to refuse.”  Aspen Skiing.  In effect, Δ has a duty to deal unless it has a legitimate efficiency justification for refusing.  Important factor is whether Δ was dealing with the competitor and then quit.  The doctrine possibly has been narrowed.  E.g., Olympia (Ct.App.1986); Trinko (S.Ct.2004) (“Aspen Skiing is at or near the outer boundary of § 2 liability.”).  Lorraine Journal (S.Ct.1951) (holding Δ violated § 2 by attempting to monopolize a market by refusing to deal with customers who dealt with a rival); Otter Tail (S.Ct.1973) (holding Δ violated § 2 b/c it acted to maintain its monopoly power by refusing to sell power wholesale to a municipal dealer or to transfer power over its lines from a competitor power supply); Kodak (Ct.App.1979) (holding Δ’s refusal to share a new product design with competitors was not actionable for IP policy reasons); Aspen Skiing (S.Ct.1985) (“the” authority for this COA) (holding Δ liable under § 2 for refusing to deal with rival in a joint ticket-selling venture, when Δ had participated in the past, which was evidence of intent to monopolize, b/c Δ had no “legitimate business reason” for refusing); American Airlines (Ct.App.1991) (holding Δ not liable b/c Δ did not have the ability to eliminate competition); Kodak (S.Ct.1992) (holding Δ’s refusal to sell repair parts to independent repairmen was possibly anticompetitive); Verizon v. Trinko (S.Ct.2004) (expressing skepticism of the doctrine) (“We have been very cautious in recognizing such exceptions [to the general privilege to choose customers], because of the uncertain virtue of forced sharing and the difficult of identifying and remedying anticompetitive conduct by a single firm.”).
· Mergers to monopoly.  Mergers tending toward monopoly often are prosecuted under § 2 as attempted monopolization and monopolization and, simultaneously, under § 1 as unreasonable restraints of trade.
· Purchasing and shutting down rivals’ plants.  Standard Oil.

· Expansion of capacity.  This deters entry by competitors.  Has Δ “effectively anticipated and forestalled all competition, and succeed in holding the field alone”?  I.e., has Δ kept “doubling and redoubling its capacity before others entered the field”?  Alcoa at 139 (holding that expansion of capacity to meet anticipated increases in demand was “exclusionary”).

· Price discrimination.  United Shoe.  Notably, price discrimination also reduces the deadweight loss of monopoly.  There is of course a redistribution of surplus from consumer to producer.

· Vertical integration.  E.g., aspiring monopolist buys a rival’s only supply of inputs and then refuses to deal with the rival, forcing the rival to shut down.  The underlying agreement between the monopolist and the input supplier might also be barred by § 1 as a vertical merger tending toward foreclosure.
· Vertical agreements.  Is there any case law supporting the proposition that a reasonable vertical agreement might be used by a monopolist as an exclusionary tool (the effect being that an agreement reasonable and legal under § 1 is nonetheless illegal under § 2)?
· Tying arrangements / leveraging.  Griffith (holding illegal film distributor’s package licensing); Microsoft; Kodak (holding Δ’s tying of repair service with repair parts was anticompetitive).  See infra Tying (which has additional limits).
· Predatory R&D.  Advanced but rejected.  Kodak (Ct.App.1979) (rejecting Π’s allegation that Kodak had failed to predisclose “sufficient advance information to enable [competitors] to enter the market with copies of the new product on the day of Kodak’s introduction); Olympia Equipment (Ct.App.1986) at 145 (“it is clear that a firm with lawful monopoly power has no general duty to help its competitors”).
· Patent abuse.

· Raising rivals’ costs.  Microsoft (condemning Δ’s contract terms which made it more difficult and costly for rival Netscape to distribute its product).

· Long-term contracts.  Long-term contracts might act as barriers to entry against entrants, precluding competition. Grinnell (pointing to 5-year contracts for home security plans as a “substantial barrier to competition”).


B.   Δ: Was there a procompetitive justification?  Microsoft.
Rule.  “If the monopolist asserts a procompetitive justification – a nonpretextual claim that its conduct is indeed a form of competition on the merits because it involves, for example, greater efficiency or enhance consumer appeal – then the burden shifts back to the plaintiff to rebut that claim.”  Microsoft at 775.

See Kodak at 915 (analyzing Δ’s proffered procompetitive justifications).

C.   Π: Under a “rule of reason” balancing, did the anticompetitive effect outweigh the procompetitive justifications?  Microsoft.
Attempted Monopolization (Sherman § 2)

Δ is liable for attempted monopolization if (I) Δ had a specific intent to monopolize, (II) Δ engaged in anticompetitive conduct, and (III) there was a dangerous probability of Δ achieving monopoly power.  Spectrum Sports; Lorraine Journal.

Policy.  Attempted monopolization law is unclear.  Consciousness of a gap in antitrust law motivates the expansion in its scope.  The gap in antitrust law is that it does not reach unilateral anticompetitive conduct by firms without monopoly power, e.g. some refusals to deal.  (§ 1 reaches all anticompetitive conduct, but only if concerted.  § 2 reaches unilateral anticompetitive conduct, but only if the firm has monopoly power.) Attempt law can fill that void.  Weighing against this policy is concern about chilling vigorous competition through overzealous enforcement.
Spectrum Sports (S.Ct.1993) (reversing finding of attempted monopolization b/c no finding of dangerous probability of success through market definition and market entry analysis).

Lorraine Journal (S.Ct.1951) (holding Δ, newspaper publisher, liable for attempted monopolization of the market in dissemination of news and advertising, when it refused to accept advertisements from anyone who advertised on the new radio station, finding that Δ intended to destroy the radio station, which competed with Δ to supply news and advertising).

I.   Did Δ have a specific intent to monopolize?

Rule.  Δ had a specific intent to monopolize if the party destroys competition with the purpose of gaining monopoly power.
Policy.  The critical policy tension is to distinguish legitimate efforts to harm one’s competitors from illegitimate efforts.  All businessmen dream of running their competitors out of business and becoming monopolists, and generally that is a good thing.

II.   Did Δ engage in anticompetitive conduct?

See supra Monopoly.

Predatory pricing.  A common basis for attempted monopolization claims.
III.   Was there a dangerous probability of Δ achieving monopoly power?  Spectrum Sports.
Rule.  There was a dangerous probability only if (A) the market was monopolizeable and (B) Δ possessed “sufficient” market share.  Microsoft (“To establish a dangerous probability of success, plaintiffs must as a threshold matter show that the … market can be monopolized, i.e. that a hypothetical monopolist in that market could enjoy market power.”).  
Policy.  Most vigorous competition is good.  This requirement distinguishes the good from the bad.  Spectrum Sports (“Judging unilateral conduct in this manner reduces the risk that the antitrust laws will dampen the competitive zeal of a single aggressive entrepreneur.”).


A.   Was the market monopolizeable?

Rule.  A market can be monopolized only if (2) there are substantial barriers to entry.  Microsoft.  To make a finding on barriers to entry, (1) there must first be a definition of the relevant market.  Spectrum Sports; Microsoft. 


1.   What is the relevant market?

See infra Market Share.  Microsoft (“Defining a market for an attempted monopolization claim involves the same steps as defining a market for a monopoly maintenance claim….”).


2.   Are there substantial barriers to entry to the relevant market?

Rule.  N/A.  Self-defining, apple-like concept.

Policy.  “Because a firm cannot possess monopoly power in a market unless that market is protected by significant barriers to entry …, it follows that a firm cannot threaten to achieve monopoly power in a market unless that market is, or will be, similarly protected.”  Microsoft.
Network effects.  Network effects conceivably are a barrier to entry.  Microsoft.
B.   Does Δ have sufficient market share to be on the threshold of monopoly power?
Rule.

Horizontal Agreements (Sherman § 1)

Δs are liable if (I) they agreed (II) to an unreasonable restraint of trade.

Policy.  Like always, the effects of a cartel on consumer welfare are ambiguous.  On the one hand, cartels implicate all the worries associated with monopolies, especially that collusion causes an increase in price, leading to deadweight losses.  On the other hand, agreements between competitors can function as joint ventures and advance consumer welfare.  Significantly, a cartel is a threat to consumer welfare only if it is stable.  Therefore, antitrust should focus scarce law enforcement resources on industries in which cartels are stable.  Cartels are stable if the negotiation and policing of a cartel is not costly, i.e., if there are few competitors, market demand is inelastic, there are high barriers to entry (see supra), there is perfect market information (e.g., prices are publicly announced), products are homogenous, and the cartel members control a large market share, are the same size, and have the same production technology.
Motives for collusion.  Cartels have any of three intermediate goals (the ultimate goal always being increased profits): (1) collusion intended to raise price (by fixing prices directly, by market division, or by bid rigging); (2) collusion intended to eliminate rivals (by boycott, by predatory pricing, by other means of raising rivals’ input costs); (3) collusion intended to manipulate market conditions (by restrictions on advertising or other information flows to consumers, by agreements not to solicit consumers from rivals).

I.   Was there an “agreement”?

Rule.  The existence of an “agreement” is a question of fact left to the trier of fact.  The wrinkle is in what constitutes a sufficient evidentiary basis for inferring the existence of an agreement.
Evidence.  Direct evidence, e.g. a contract, is of course probative.  Circumstantial evidence, conversely, is regulated by doctrine.  Specifically, evidence of parallel conduct, e.g. parallel pricing or simultaneous refusals to deal, is insufficient to prove an agreement without a “plus factor.”  Theatre Enterprises (holding conscious parallelism (jpmirabeau was here) is not enough); Interstate Circuit.  The “plus factors” fall into two groups: (A) evidence that the relevant market is conducive to tacit collusion, and (B) evidence that collusion is indeed occurring. 
E.g., parallel conduct w/ plus factor.  The Interstate Circuit (IC) formula was a precursor to the “plus factor” doctrine: (1) an invitation to act, (2) followed by parallel action is a sufficient evidentiary basis for inferring an agreement.  Interstate Circuit (see below).

Theatre Enterprises (finding there was insufficient evidence of an agreement when each of the film distributors acted in its own self-interest in refusing to sell films to a suburban theater so that what appeared to be a concerted boycott was not inevitably such; i.e., conscious parallelism is not enough).

Interstate Circuit (finding there was sufficient evidence of an agreement among suppliers/distributors when (1) that there was an express invitation by a dealer/theater to the suppliers/distributors to fix prices (invitation to act),and (2) each supplier/distributor then required all dealer/theaters to raise prices (parallel action), actions which would have been irrational unless concerted).
Brooke Group (S.Ct.1913) (holding that antitrust should not attach liability even to a colluding oligopolist that drops price to marginal cost to punish a maverick rival b/c that price wars benefit consumers).

A.   Evidence of markets conducive to tacit collusion

Rule.  Evidence that a market is conducive to collusion includes evidence of (1) a high market concentration on the sellers’ side, (2) a large number of small, poorly informed buyers, (3) barriers to entry, (4) significant economies of scale (really just a barrier to entry), (5) a homogenous product.


B.   Evidence that collusion is indeed occurring.

Rule.  Evidence that collusion is occurring include evidence of (1) very stable market shares among sellers, (2) a rigid price structure (i.e., no fluctuation with changes in supply and demand), (3) industry-wide use of facilitating devices (e.g., standardization of products and terms, delivered and basing point pricing).
II.    Is the agreement an unreasonable restraint of trade?

Rule.  As a threshold matter, to determine whether the agreement is an unreasonable restraint of trade, it is first necessary to determine if (A) the agreement is per se illegal, or (B) the restraint is to be evaluated under a rule-of-reason “enquire meet for the case”, CDA at 287.

Policy.  Whether an agreement was “unreasonable” is usually assessed under the rule of reason, with the exception that some types agreements are per se illegal.  Recent case law has blurred the dividing line, and the status and scope of the per se rule is unclear.  Also, recent case law has attempted to further the policies of judicial economy and predictability by reformulating the rule of reason test as a burden-shifting doctrine.  Now, “in a ‘rule of reason’ antitrust case ‘the quality of proof required should vary with the circumstances,’ [and] ‘what is required  … is an enquiry meet for the case . . . .’” CDA at 287 (Breyer concurring, quoting the majority).

A.   Is the agreement per se illegal?

Rule.  An agreement should be accorded per se treatment if (1) the agreement has indicia of anticompetitive nature besides its effects, e.g. nakedness, secretiveness, etc., or (2) (a) Π can establish that the agreement resembles one of the types that is per se illegal, and (b) Δ cannot escape per se treatment by offering legitimate procompetitive justifications.  BMI.
Per se (sometimes) illegal agreements.  Price-fixing, market division, some concerted refusals to deal
.
Price-affecting agreements.  “Not all arrangements among actual or potential competitors that have an impact on price are per se violations of the Sherman Act or even unreasonable restraints.”  BMI at 242.
Policy.  The per se rule applies to agreements that “always or almost always tend to restrict competition and decrease output.”  BMI at 240.
  The policy rationale for per se rules is compelling.
  However, agreements do not come with “per se” or “rule of reason” labels attached.  Since S.Ct. cannot escape the characterization problem, and since the per se rule is triggered only by agreements that are always anticompetitive, S.Ct. takes a “quick look” at the agreement to type the agreement, specifically taking a “quick look” at the theoretical effects and any procompetitive justifications.  E.g., SCLTA (applying the per se rule after quickly rejecting D’s claimed procompetitive justifications).  Despite all that, there are some agreements which are characterized by indicia of “obvious anticompetitiveness” besides their actual effects, e.g., secretive, naked agreements to fix prices.
Prosecutor’s Bible.  Under the per se rule,  it is irrelevant that Π had no market power, that the agreement was never implemented, or even that the agreement could not have feasibly accomplished its goal.  Socony-Vacuum n.59.

1.  Are there other indicia of anticompetitiveness?

An agreement is more likely to be accorded per se treatment if (1) the agreement is “naked” or “nearly naked,” i.e. it is not ancillary to some other contract objective, Socony-Vacuum, or (2) the agreement explicitly sets price or output, or (3) the agreement is secretive.

[See State Oil on p. 636 as statement of doctrine on per se rules post-IFD.]

2(a).  Π: Does the agreement fall into a per se category?

Rule.  “A plaintiff seeking application of the per se rule must present a threshold case that the challenged activity falls into a category likely to have predominantly anticompetitive effects.”  Northwest Wholesale at 361.  Such categories include agreements affecting prices, Socony-Vacuum, allocation of customers or territories, Topco, and some concerted refusals to deal, Klor’s; SCTLA.
2(b).  Δ: Is there a legitimate procompetitive justification?

Rule. If Π establishes a prima facie case for per se treatment, Δ can escape per se liability by offering a legitimate procompetitive justification for the restraint.  Brown University at 269 (“If the defendant offers sound procompetitive justifications, however, the court must proceed to weigh the overall reasonableness of the restraint using a full-scale rule of reason analysis.”); CDA at 286 (“‘considerable inquiry into market conditions’ may be required before the application of any so-called ‘per se’ condemnation is justified.”) (quoting NCAA); NCAA at 260 (“these hallmarks of anticompetitive behavior place upon petitioner a heavy burden of establishing an affirmative defense which competitively justifies this apparent deviation from the operations of a free market”).

B.  Under an “enquiry meet for the case,” is the agreement anticompetitive?

Rule.  Not every non-per se agreement receives a full rule of reason analysis, but rather only an “enquiry meet for the case.”  CDA at 287 (“[T]here is generally no categorical line to be drawn between restraints that give rise to an intuitively obvious inference of anticompetitive effect and those that call for a more detailed treatment.  What is required, rather, is an enquiry meet for the case, looking to the circumstances, details, and logic of a restraint.”).  NCAA at 258 n. 57 (“The essential point is that the rule of reason can sometimes be applied in the twinkling of an eye.”); Brown University at 269
; CDA at 280 (“quick look analysis carries the day when the great likelihood of anticompetitive effects can easily be ascertained”)
; IFD at 367 (“proof of actual detrimental effects, such as reduction of output can obviate the need for an injury into market power, which is but a surrogate for detrimental effects”).  Under the Breyer’s CDA  template, the analysis is four-step: (1) the specification of the agreement, (2) the identification of the likely anticompetitive effects, (3) the identification of legitimate procompetitive justifications, and, (4) if “the great likelihood of anticompetitive effects can [not] easily be ascertained”, an analysis of market share under full rule of reason analysis.  CDA (Breyer dissenting).


1.   What is the agreement?

Rule.  The categories of agreements are:
1. Price/output-fixing.  CBT, Socony-Vacuum, BMI, Maricopa (max prices), Brown University, Goldfarb, Professional Engineers
2. Market divisions.  Topco, General Leaseways, Palmer
3. Bid rigging.  Professional Engineers
4. Concerted refusals to deal.  FOG, Klor’s, Radiant Burners, Northwest Whole., IFD
, SCTLA, AP
5. Predatory pricing.  None.

6. Restrictions on information flows.    CDA (no advertising on price), IFD (no x-rays to insurers)
7. Agreements not to solicit consumers from rivals.  None.

8. Agreements on information sharing.  ACL, Maple Flooring, Container Corp.
Policy.  It is not strictly necessary to “type” or “characterize” an agreement.  However, doing this is helpful since the typing then marshals a body of case law peculiar to that type of agreements, and that precedent is helpful in identifying the likely  anticompetitive effects and procompetitive justifications for that particular agreement.  BMI.

CBT (1918) (RoR, no liability for fixing hours of operation of futures market, effectively price fixing)
Socony-Vacuum (1940) (per se liability for fixing price of gas, though no explicit agreement on price)

Topco (1972) (per se liability for market division by a cooperative wholesaler to grocers)

General Leaseways (1984)(quick look liability for market division by a cooperative of truck repairers)

Palmer (1990) (per se liability for market division by bar prep rivals)

BMI (1979) (remanding for RoR on agreement fixing prices through a blanket music license)

NCAA (1984) (quick look liability for plan limiting team appearances on TV)
Brown (Ct.App.1993) (remanding for RoR on tuition fixing with social welfare justification)
Goldfarb (1975) (remanding for RoR on lawyers’ minimum fee schedule)

Professional Engineers (1978) (per se liability for engineers’ ban on competitive bidding)

Maricopa County (1982) (per se liability for maximum prices set by insurer)

CDA  (1999) (remanding for RoR on dentists’ ban on advertising)

FOG (1941) (per se liability for boycotts of buyers of copied quasi-IP)

Klor’s (1959) (per se liability for manufacturer’s refusal to sell in “agreement” with Π’s rivals)

Radiant Burners (1961) (per se liability for refusing to grant a seal of approval)
Northwest Wholesaler (1985) (remanding for RoR on wholesaler’s refusal to sell to retailer)

NYNEX (1998) (no liability for a refusal to buy) (agreement does not fit into the taxonomy above).

IFD (1986) (quick look liability for dentists’ refusal to provide x-rays to insurers)

SCTLA (1990) (per se liability for lawyers’ refusal to sell to city)

AP (1945)

ACL (1921) (RoR liability for agreement to share price information and have monthly meetings)

Maple Flooring (1925) (no liability for agreement to share price information, though no meetings)
Container Corp. (1969) (liability for exchange of price information)


2.   What are the agreements likely anticompetitive effects?

Rule.  Precedent, economy theory, and actual empirical evidence determine the agreements likely anticompetitive effects.

1. Price/output-fixing.  Obvious.
2. Market divisions.  Create mini-monopolies.  Facilitates collusion better than price-fixing because cheaper to enforce.
3. Bid rigging.  Obvious.
4. Concerted refusals to deal.  Runs rivals out of business, which facilitates collusion and makes collusion more profitable.
5. Predatory pricing.  Obvious.
6. Restrictions on information flows.    Decreases competition.
7. Agreements not to solicit consumers from rivals.  Decreases competition.
8. Agreements on information sharing.  Facilitate collusion.


3.   Are there any legitimate procompetitive justifications?

Rule.  A procompetitive justification is legitimate only if it is (1) cognizable, (2) plausible (i.e., there is a causal link between the restraint and the effect), and (3) the least restrictive means
.  “[T]he defendant bears the burden of establishing a procompetitive justification.”  CDA at 291 (Breyer dissenting).  By definition, if there is a procompetitive effect from the agreement, the agreement is furthering a “joint venture.”  These are the possible motives for a joint venture, i.e., these are the possible procompetitive justifications:
1. Exploit economies of scale and scope.  This is especially true in distribution.  E.g., Maricopa (spread risks), Northwest Wholesaler (wholesale group)
, AP.
2. Solve a free-rider problem.  Internalize a positive externality benefiting several rivals.  For example, advertising and R&D (especially when a patent is not possible) can create positive externalities for the market sector.  E.g., Topco (advertising), General Leaseways (unclear), Northwest Wholesalers, AP
3. Invent markets.  Agreement among rivals on the rules of the market sometimes is a prerequisite to the existence of the market.  E.g., CBT (creating a futures market), NCAA at 254 (sports) (“what is critical is that this case involves an industry in which horizontal restraints on competition are essential if the product is to be available at all”).  Other times, transaction costs are so large that only a combination of rivals can profitably overcome those costs.  BMI (creating a music licensing exchange); BMI at 241 (“A middleman with a blanket license was an obvious necessity if the thousands of individual negotiations, a virtual impossibility, were to be avoided.”).

4. Facilitate market functioning.  When market information is costly to acquire, joint ventures can improve competition by aggregating information.  E.g., ACL, Maple Flooring, Container Corp.
5. Consumer protection.  When there is a market failure, e.g. because of information asymmetries, a joint venture can function as a form of self-regulation to protect consumers.  This justification frequently shows up in the professional services.  E.g. Goldfarb (minimum fee schedule), CDA (advertising ban), IFD (no x-rays to insurers), Professional Engineers (no bidding agreement), Radiant Burners (seal of approval)  Courts tend to be surprisingly accepting of professional organizations’ proffered pro-consumer justifications.  E.g. CDA at 281 (“[I]t seems to us that the CDA’s advertising restrictions might plausibly be thought to have a net procompetitive effect, or possibly no effect at all on competition.”); CDA at 285 (“It is, indeed, entirely possible to understand the CDA’s restrictions on unverifiable quality and comfort advertising as nothing more than a procompetitive ban on puffery.”); Professional Engineers (“We adhere to the view expressed in Goldfarb that, by their nature, professional services may differ significantly from other business services, and accordingly, the nature of the competition in such services may vary….”); Goldfarb n.17 (“The public service aspect, and other features of professions, may require that a particular practice, which could properly be viewed as a violation of the Sherman Act in another context be treated differently.”).
6. Social welfare.  Various other “non-economic” social welfare justification have been proffered.  Usually rejected.  E.g. Brown University (equal education access), SCTLA (freedom of expression).
Examples of proffered justifications categorized by type of agreement:
1. Price/output-fixing.  CBT (market invention); BMI (market invention)
; NCAA (market invention); Maricopa (economies of scale); Brown University (non-economic externalities); Goldfarb (consumer protection)
2. Market divisions.  Topco (free rider); General Leaseways (free rider).
3. Bid rigging.  No cases.
4. Concerted refusals to deal. FOG (misc./IP protection); Radiant Burners (consumer protection); Northwest Wholesalers (economies of scale w/  free rider)
; SCLTR (non-economic externalities / 1st A); IFD (consumer protection); AP (economies of scale w/ free rider)
5. Predatory pricing.  No cases.
6. Restrictions on information flows.  CDA (consumer protection)
7. Agreements not to solicit consumers from rivals.  No cases.
8. Information sharing.  ACL (facilitate market); Maple Flooring (facilitate market); Container Corp. (facilitate market).  


4.  Do Δs have the market power to make a difference?

Rule.  At some point the “enquiry meet for the case” runs from “rudimentary” arm-chair-economics analysis centered on economic theory, precedent, and readily available data to a more nuanced, full-blown rule of reason analysis.  At that point, it becomes relevant whether Δs have the market power to cause a harm to competition.  Indeed, is this an agreement to worry about?  See the policy of Sherman § 1 supra.

Vertical Agreements (Distribution Agreements) (between manufactures and dealers) (Sherman § 1)
A vertical agreement is illegal only if (II) unreasonable under the rule of reason, Sylvania,(S.Ct.1977) (non-price restrictions), State Oil (S.Ct.1997) (maximum resale price restrictions), except if (I) the agreement sets a minimum resale price, which is per se illegal, Dr. Miles (S.Ct.1911).
Policy.  Vertical agreements can be anticompetitive because they can facilitate intrabrand dealer cartels in by enlisting the manufacturer as the enforcer.
  On the other hand, vertical agreements can be procompetitive because they can make more efficient distribution systems (e.g., by eliminating free riding at the retail level), thereby promoting interbrand competition.
I.   Is there an agreement that sets a minimum resale price?
Rule.  RPM agreements are per se illegal.  Dr. Miles.  Refusals to deal are not equivalent always to RPM.  Colgate.  The doctrine focuses on the evidentiary basis necessary for an inference of an “agreement.”  See Parker; Monsanto; Business Electronics.
Policy.  RPMs facilitate intrabrand dealer cartels.  Business Electronics at 698; Pitofsky, In Defense of Discounters.  Also, RPMs can stabilize prices at the manufacturer level, enabling manufacturer cartels.  Pitofsky.   Also, while RPMs harm intrabrand competition, they can make distribution more efficient, heightening interbrand competition.  Posner, The Next Step; Business Electronics at 698.  Another criticism of the per se rule is that the effect of vertical price restraints is identical to the effect of non-price restraints.  Moreover, it is hard to type some agreements as “price” or “non-price.”  So why treat some as per se illegal and others as basically per se legal.  See infra.
Inferring an agreement.  There is an “agreement” if a refusal to deal is actually disguising a RPM.  Standing alone, a refusal to deal with dealers that sell below a suggested retail price is outside the scope of Sherman § 1 because not constituting an “agreement” (though § 2 violation is possible).  Colgate (S.Ct.1919).
   However, courts infer the existence of an “agreement” if the manufacturer goes beyond announcement of the suggested price and a refusal to deal, and instead attempts to force dealers’ compliance.  Parker (S.Ct.1960).  In these cases, the manufacturer is in combination with the dealers.  To prove an agreement between manufacturer and dealers, Π must provide “evidence that tends to exclude the possibility that the manufacturer and nonterminated distributors were acting independently.”  Monsanto (S.Ct.1984) at 691.  In other words, Π must offer direct or circumstantial evidence that reasonably tends to prove that the manufacture and dealers “had a conscious commitment to a common scheme designed to achieve an unlawful objective.”  Monsanto at 691.  Moreover, Π must prove that the agreement set prices at some level, though not a specific one.  Business Electronics (S.Ct.1988) at 697.  Π confronts a high bar to proving a RPM agreement because a low evidentiary standard would erode the Sylvania and Colgate doctrines, which insist that manufacturer have legitimate interests in setting non-price restrictions and in refusing to deal with dealers.  Monsanto at 691
Communications.  Constant communication between dealers and manufactures about prices and marketing strategy does not alone prove an agreement to effect an RPM.  Monsanto at 690. 
Dealer complaints.  Complaints by dealers do not alone prove an agreement, even when the manufacturer terminates a dealer in response to other dealers’ complaints.  Monsanto at 690 (“Permitting an agreement to be inferred merely from the existence of complaints, or even from the fact that termination came about ‘in response to’ complaints, could deter or penalize perfectly legitimate conduct….   [D]istributors are an important source of information for manufacturers.”).
Monsanto at 692 (finding sufficient evidence to prove Δ had an agreement with its distributors to maintain resale prices and terminate price-cutters when (1) Δ’s executive approached price-cutting distributors and warned that they would be terminated if they did not comply with the minimum resale price, (2) Δ approached the parent company of a price-cutting subsidiary, going over its head in order to accomplish compliance, (3) Δ’s newsletter referred to its attempt to “get the marketplace in order” and that “every effort will be made to maintain a minimum market price level”).
II.   Is the agreement unreasonable under the rule of reason?  Sylvania.
Rule.  To determine reasonableness, determine why the manufacturer/supplier adopted the restraint.  Two motives: increase the efficiency of the distribution system (e.g. decrease free riding), or increase the supplier’s monopoly power or facilitate collusion (e.g., stabilize prices for a supplier cartel).  If the former, then reasonable.  If the latter, then unreasonable.  Few non-price agreements are unreasonable.
Policy.  Maximum vertical price agreements and non-price vertical agreements have ambiguous effects.  The tradeoff is between harm to intrabrand competition and benefit to interbrand competition (from more efficient distribution).  Business Electronics at 698.  Because the effects of non-price restrains are ambiguous,  per se illegality is clearly inappropriate.  Sylvania.  Indeed, Posner argues for per se legality.  The Next Step.  So does Bork.  The Rule of Reason and the Per Se Concept.  Also, note that liability for vertical agreements encourages inefficient vertical integration.  Business Electronics at 698 (“[T]he per se illegality of vertical restraints would create a perverse incentive for manufactures to integrate vertically into distribution, an outcome hardly conductive to fostering the creation and maintenance of small business.”).
Types of vertical non-price restraints.  Vertical territorial division, location clauses, vertical customer division, “air tight” restrictions, areas of primary responsibility, exclusive and nonexclusive territories.

White Motor (declining to adopt a per se rule against manufacturer-enforced agreements limiting each dealer to an exclusive territorial market).
Sylvania (same).

Tying Arrangements (Sherman § 1; Clayton § 3)
Rule.  A tying arrangement is “per se” illegal if (I) Δ sells “two distinct products”, (II) the seller has “appreciable economic power” in the tying market, and (III) the arrangement affects a “substantial volume of commerce” in the tied market.  Kodak (S.Ct.1992) at 905.  But see Microsoft at 799 (applying rule of reason test to tying arrangement involving platform software products).
Policy.  The effects of any tying arrangement are ambiguous.  A firm might opt for a tying arrangement to (1) leverage its monopoly power into a downstream market, e.g., Microsoft, Kodak, (2) heighten barriers to entry by requiring simultaneous dual entry (like vertical mergers), (3) evade government price controls on tying good, (4) enable price discrimination, e.g., International Salt, (5) protect its reputation by controlling the quality of the inputs used in its machine, e.g., International Salt, (6) reap economies of scale in distributing or producing together the tying and tied products, e.g., Microsoft (synergy of OS and browser).  Scherer at 883.  (1) – (4) prompt the illegality of tying arrangements.  Kodak (Scalia dissenting) (citing fear of monopoly power leveraging as the dominant policy motivating per se treatment).  (5) and (6) justify tying arrangements.  However, theory questions whether there is a real risk of monopoly leveraging.  Monopoly leveraging would seem irrational, at least unharmful, because there is only “one monopoly profit.”  IMO, while statically leveraging makes little sense, dynamically it is plenty rational, e.g. to kill off future competitors and to protect a monopoly, e.g. Microsoft.
Confusion.  This doctrine is screwy.  Why isn’t there a requirement of monopoly power in the tying market (see rule on patents)?  Why not address this problem through attempted monopolization claims?

I.   Are the tied and tying products two “separate” products?

Rule.  The tying and tied products are “separate” if there is “sufficient consumer demand so that it is efficient for a firm to provide” the two products separately.  Kodak at 905-06 (citing Jefferson Parish).  Independent demand test: “The answer to the question whether one or two products are involved turns not on the functional relationship between them, but rather on the character of the demand for the two items.”  Jefferson Parish at 892.  Obviously this concept is ill-defined.  Microsoft attempts, unsuccessfully, to make this a workable doctrine.
Policy.  “The consumer demand test is a rough proxy for whether a tying arrangement may, on balance, be welfare-enhancing, and unsuited to per se condemnation.”  Microsoft at 802.  It merely attempts to filter out some tying arrangements that do not cause the “forcing” that motivates condemnation.  
Separate sells.  That the products are or were sold separately by others is highly relevant.  Kodak at 906.

Complementary products.  Kodak at 906.  Uh?
Times-Picayune (S.Ct.1953) (finding morning newspapers and evening papers were not “separate” when there were considerable economies of scale in advertising from tying the two together).
Jefferson Parish (finding that anesthesiology and hospital services were two “distinguishable” products).

Kodak (finding that Δ could efficiently sell the repair services separate from the repair parts and therefore the products were “separate”).
II.   Does Δ have “appreciable economic power” in the tying market?

Rule.  Δ has “appreciable economic power” in the tying market if Δ has the power “to force a purchaser to do something that he would not do in a competitive market.”  Kodak at 906 (citing Jefferson Parish
).  This ability exists when the seller possesses a predominant share of the market, Kodak at 906, or merely when the “seller offers a unique product that competitors are not able to offer”,  Jefferson Parish at 891.  Ability to “force”, not market share, is the focus (though the two are usually connected?).

Policy.  Without economic power in the tying market there is no “forcing.”
Patents.  This element is satisfied if Δ’s tying product is patented, regardless of whether there are substitutes to the patent.  International Salt; Jefferson Parish at 891.
Unique products.  Some products are associated with more economic power, e.g. land and “other unique products that competitors are not able to offer.”  Jefferson Parish (S.Ct.1984) at 891 (“It is fair to presume that the inability to buy the product elsewhere gives the seller market power.”); Northern Pacific.
Times-Picayune (finding 40% market share was appreciable economic power).

Jefferson Parish (finding there was no “forcing” when Δ had only 30% market share).
Kodak (finding Δ had “forcing” ability when it had a monopoly on the parts market, though theoretically the competitive market for the copiers precluded a finding of monopoly power in the parts market). 

III.  Does the arrangement affect “a significant amount of commerce” in the tied market?

Rule.  A very low bar.

Horizontal Mergers (Clayton § 7)
1. Π: Presumption of substantial lessening of competition?
1.1. Market share post-merger

1.2. Change in market concentration

1.3. Market entry relevant?

2. Δ: Rebut presumption?

2.1. Market share data is misleading?

2.2. Efficiency justifications?

3. Π: Proof of anticompetitive effects?

3.1. Increased risk of collusion?

3.2. Increased risk of unilateral exercises of market power?

A horizontal merger is illegal if it risks “a substantial lessening of competition.”
Rule. A horizontal merger risks a “substantial lessening of competition” if it increases the risk of either collusion or unilateral exercises of market power without a countervailing legitimate efficiency justification.   There is a three-step burden-shifting approach to a finding of substantial competitive harm: (I) a determination, based on market structure, of whether there is a presumption of competitive harm; (II) if established, an opportunity for Δ to rebut that presumption; (III) if rebutted, a determination of whether other evidence supports a finding of competitive harm.  Heinz.  The FTC may oppose a merger if there is a mere probability of a substantial lessening of competition.
  
Policy.  Horizontal mergers hurt competition by making collusion (both overt and tacit) and unilateral exercises of market power less costly.
  Opposing these concerns about competitive harm is a policy in favor of efficiency, which can be advanced by mergers.  Like with horizontal agreements, antitrust enforcement should focus scarce law enforcement resources on industries that are more conducive to collusion, i.e., where cartels are stable.  Cartels are stable if the negotiation and policing of a cartel is not costly, i.e., if there are few competitors, market demand is inelastic, there are high barriers to entry, there is perfect market information (e.g., prices are publicly announced), products are homogenous, and the cartel members control a large market share, are the same size, and have the same production technology.
I.   Π: Does an analysis of market structure create a presumption of a substantial lessening of competition?

Rule.  There is a presumption of “substantial lessening of competition” if (A) the resulting merged firm will control an “undue” market share and (B) the merger will cause a “significant increase” in the concentration of firms in the relevant market.
  (C) Sometimes an analysis of barriers to market entry is also conducted here.  E.g. Heinz (“[T]he anticompetitive effect of the merger is further enhanced by high barriers to market entry.”).
A.  Will the firm resulting from the merger control an “undue percentage share” of the relevant market?



1.   Define the relevant market, identify firms, identify market shares
See infra Market Share.


2.   Analysis of market share
Market share analysis may be based on either market share or on HHI.

Market share.  The following market shares have been condemned: 30%, PNB, 

HHI.  Post-merger HHI below 1000, then unconcentrated.  Post-merger HHI between 1000 and 1800 is concentrated and ΔHHI of 100 will “raise significant competitive concerns depending on” the other factors.  Post-merger HHI greater than 1800, then concentrated and contested.
Other factors.  If there is a good reason to believe that future developments will make misleading these calculations (which are necessarily based on historical evidence), those factors are relevant to discounting these metrics of market concentration.  For example, the entry of a new technology that affects the long-term viability of the industry discounts the concentration metrics.  Another factor is how much of a gap there is between the relevant market and other quasi-demand substitutes.  If there is a large gap (b/c there are no products that are even rough substitutes or b/c there is a long distance between alternate sources of supply), that might require a heightening of the import of the concentration metrics.
B.   Will there be a significant increase in the concentration of the firms in the market?

Trend toward concentration.  Old case law insists that antitrust law must stop monopoly in incipiency.  PNB; Von Grocer’s (citing the trend toward concentration in the grocery industry in condemning a merger between two small players).
C.   Will market entry counteract any anticompetitive effects?

Rule.  “A merger is not likely to create or enhance market power or to facilitate its exercise, if entry into the market is so easy that market participants, after the merger, either collectively or unilaterally, could not profitably maintain a price increase above pre-merger levels.”  FTC Guidelines; Heinz at 1071 (noting high barriers to entry as reinforcing the presumption of competitive harm).  Market entry counteracts the anticompetitive effects of a merger only if it is (1) timely, (2) profitable, and (3) sufficient.



1.   Will market entry be timely?

Rule.  An entry is “timely” if it can be achieved within two years from initial planning to significant market impact. FTC Guidelines.



2.   Will market entry be profitable?

“An entry alternative is likely if it would be profitable at pre-merger prices, and if such prices could be secured by the entrant.  The committed entrant will be unable to secure prices at pre-merger levels if its output is too large for the market to absorb without further depressing prices.”  FTC Guidelines.  Thus, the likelihood of entry is a function of the “minimum viable scale” of the entrant, i.e., the minimum average total cost.



3.   Will market entry keep prices at pre-merger levels?

Entry must be able to return prices to pre-merger levels.  However, this may be impossible if there are production constraints, e.g. if the incumbent has control over essential assets.

II.   Δ: Do the market-share statistics give an inaccurate account of the merger’s probable effects on competition?
The merging firms can rebut the presumption of harm to competition either by showing that (A) the market share statistics are misleading, or (B) there are legitimate efficiency justifications for the merger.


A.   Are the statistics misleading?

Rule.  The concentration statistics are misleading if they prompt an incorrect hypothesis about the extent to which the merger would make more profitable unilateral or concerted assertions of market power.
Market entry (again).  See supra.
Historical data.  If there has been a trend toward consolidation, have prior mergers increased prices?

Industry market structure and tacit collusion.  See supra discussion on cartel stability.
Failing firm defense.  General Dynamics; FTC Guidelines (imposing four conditions on the invocation of the defense).
No actual competition.  Merging companies do not actually compete.  Heinz (rejecting Δs’ arguments that they did not compete on the retail level by emphasizing that Δs compete on the wholesale level).

Other miscellaneous data is relevant.  Do developments indicate that the historical data is not a good predictor of future industry concentration (e.g. a new technology)?  E.g. General Dynamics (finding that one firm’s lack of coal reserves was relevant to assessing the impact of the merger on future market concentration).

B.   Are there legitimate efficiency justifications?

Rule.  An efficiency is “legitimate” only if it is (1) cognizable, (2) plausible, and (3) merger-specific.  See supra for cognizable efficiency justifications (non-economic justifications are not cognizable).  An efficiency is “plausible” if there is a conceivable causal link between the merger and the efficiency.  An efficiency is “merger-specific” if it can be achieved only through the merger and not through some less restrictive means.  However, the requisite strength of the efficiency justification of course varies inversely with the concentration of the market.  Heinz (“the high market concentration levels present in this case require, in rebuttal, proof of extraordinary efficiencies . . . .”).

Authority.  The Supreme Court has not addressed the use of efficiency defenses in Clayton Act cases, but the “trend among lower courts is to recognize the defense.”  Heinz.  The Merger Guidelines include a doctrine of efficiency justifications.
Economies of scale.

Innovation.  E.g. Heinz (rejecting merging firms’ proffered innovation justification).

III.  Π:  What are the merger’s probable anticompetitive effects?

Rule.  If the presumption against the merger is rebutted, proof of competitive harm must be based on a showing of a likelihood of specific anticompetitive effects.  This requires a showing that other aspects of the market structure indicate that the merger will increase the potential for (A) collusion or (B) unilateral exercises of monopoly power.

Policy.  Merger doctrine is concerned that an increase in concentration will make less costly (A) concerted or (B) unilateral assertions of market power.

A.   Is the market structure conducive of (tacit or express) collusion?

Rule.  A market is conducive to collusion if market conditions make it less costly to reach terms of coordination, to detect variation from those terms, and to push deviations from those terms.  FTC Guidelines.  More specifically, a market is conducive to collusion if (1) key information on market conditions, transactions, and competitors is freely available, (2) firms are relatively homogenous (i.e., there are little production cost differentials), (3) products are homogenous, (4) pricing and marketing practices employed in the industry make supervision less costly, (5) buyers and sellers are less sophisticated or suffer from information asymmetries, (6) there is a history of express or tacit collusion, and (7) (again) market entry is difficult.  See Posner.

B.   Is there a greater scope for unilateral anticompetitive conduct?

Rule.  There is a greater scope for unilateral assertions of market power if ….
Capacity differentiation.  If the merged firms control a sizeable portion of the industry and if the remaining competitors face capacity restraints, the merged firm has some scope for unilaterally raising prices.
Product differentiation.  Markets with product differentiation entail greater scope for unilateral assertions of market power.  This is especially true when the goods of the merging firms are rival substitutes but other market products are lesser substitutes.

Market entry (again).

Vertical Mergers (Clayton § 7)
A vertical merger is illegal if it risks a “substantial lessening of competition.” 
Rule.  A vertical merger risks a “a substantial lessening of competition” if (I) it will increase barriers to entry, Merger Guidelines at 1156, (II) it will facilitate collusion, Merger Guidelines at 1158, (III), it will enable evasion of rate regulation, Merger Guidelines at 1159, or (IV), arguably, if it will foreclose a competitors’s input or output market, Brown Shoes (S.Ct.1962).  Even if there is a risk of competitive harm, (V) legitimate efficiency justifications might excuse the merger.  Merger Guidelines at 1159.
Policy.  The concern is that a vertical merger might enable collusion or unilateral exercises of market power.  To a lesser extent (if at all), the policy concern is also that vertical mergers will foreclose markets, indirectly increasing the risk of monopoly.  Conversely, vertical mergers typically are motivated by efficiency and thus are procompetitive.
I.   Does the vertical merger increase barriers to entry?  Guidelines at 1158.
Rule.  A vertical merger will possibly increase barriers to entry if (A) entry into the primary market is possible only through simultaneous dual entry into both the primary and secondary markets, and (B) that requirement of entry into the secondary market makes entry at the primary level significantly more difficult and less likely to occur.  However, an increase in barriers to entry is a bar to a vertical merger only if (C) the market structure of the primary market is conducive to non-competitive performance so that the heightened barriers to entry will likely incentivize anticompetitive conduct in the primary market.  Merger Guidelines at 1156.  (Effectively, barriers to entry matter if (A) no unintegrated capacity in secondary market, (B) entry into the secondary market is costly, and (C) the barriers to entry actually lead to anticompetitive conduct.)

A.   Is entry into primary market possible only through simultaneous dual entry?
Rule.  Entry into the primary market is possible only through simultaneous dual entry into the primary and secondary markets if the degree of vertical integration between the two markets is so extensive that there is no “unintegrate capacity” in the secondary market.  Guidelines.

Policy.  If there is unintegrated capacity in the secondary market (i.e., vertical integration between the two markets is not totally extensive), then the entrant into the primary market need only purchase capacity in the secondary market to enable its entry. 


B.   Does the requirement of entry into the secondary market matter?

Rule.  The requirement of entry into the secondary market as a condition to entry into the primary market matters only if entry into the secondary market is costly/difficult.  Sunk costs do not make entry into the secondary market costly unless (1) the skills and knowledge of the secondary market are different from those of the primary market (thereby making entry into the secondary market more risky), or (2) there are economies of scale in the secondary market.

C.   Is market structure in the primary market likely to lead to inefficiencies?

Rule.  A primary market that is protected by that is protected by barriers to entry in the secondary market is inclined toward inefficiencies only if the market concentration in the primary market is greater than 1800 HHI.  Guidelines.
II.   Will the vertical merger facilitate collusion?  Guidelines at 1158.

Rule.  A vertical merger will facilitate collusion if (A) it will make the negotiation, monitoring, and enforcement of collusion less costly, or (B) it will eliminate a disruptive buyer.


A.   Will the negotiation, monitoring, and enforcement of collusion be less costly?

Rule.  Collusion will be less costly only if the market upstream market is already conducive to collusion, i.e., if (1) HHI above 1800, and (2) a large percentage of the upstream product is sold through vertically integrated retail outlets.

B.   Will the merger eliminate a disruptive buyer?

III.   Will the vertical merger enable evasion of rate regulation? Guidelines at 1159.

IV.   Will the vertical merger risk foreclosure?  Brown Shoe.

Rule.  A vertical merger risks foreclosure if it will cut off a competitor’s upstream input market or downstream output market. Brown Shoes (quote); du Pont (quote).

Policy.  Chicago School is skeptical of foreclosure theory.  There is only one monopoly profit.  Barriers to entry are low.  All together, there is little to worry about from foreclosure: it can’t be used to increase monopoly power.  Bork, Antitrust Paradox.  Post-Chicago nuances the models to find that foreclosure can lead to monopoly power.  Riordian, Evaluating Vertical Mergers.

Competitive market.  There is no risk of foreclosure if the downstream output market or upstream input market is competitive.  E.g. du Pont (finding a risk of foreclosure when the downstream market, the auto market, is not competitive).  Critical to this determination is a finding on barriers to entry.

One monopoly price.  Bork argues that even if the downstream/upstream market is not competitive, it does not matter b/c the merging firm can only extract one monopoly profit.  This seems wrong b/c it’s only half the story: the merger will still exaggerate inefficiencies, manifested as lower profits, even if not higher prices (that’s still deadweight loss).
du Pont (S.Ct.1957) (condemning a merger when 33% of the market for auto fabrics was foreclosed).

Brown Shoe (S.Ct.1962) (condemning a merger when 2% of the market would be foreclosed b/c there was a trend toward concentration/vertical integration in the industry and § 7 must stop a competitive harm in its incipiency; perhaps that trend was caused by a recognition in the industry of new potentials for efficiency gains through vertical integration).
V.   Do legitimate efficiency justifications weigh in favor of the merger?  Guidelines at 1159.

Rule.  Numerous possible justifications: production cost savings; transaction cost savings; get around other monopolists; optimal product distribution.  See Hovenkamp outline 170-74.

Limitations on Antitrust

Antitrust does not apply to (I) some foreign Δs,  or (II) private conduct immunized by the state action doctrine, (III) the municipal action doctrine, or (IV) the petitioning immunity doctrine.
I.   Is the foreign Δ within the jurisdiction? 
Rule.  The antitrust laws apply to a foreign Δ if (A) Δ’s foreign conduct was intended to have substantial effects in the U.S., Hartford Fire (S.Ct.1993), (B) if a foreign Π, a domestic injury is “linked” to Π’s injury (suffered abroad), Empagran (S.Ct.2004), and (C) it is not impossible for the foreign Δ to comply with both its own law and U.S. antitrust law, Hartford Fire (i.e., if the prohibitions of comity do not bar jurisdiction). 
II.  Is Δ’s conduct immunized by the state action doctrine?
Rule.  Δ’s conduct is immunized by the state action doctrine if (A) Δ was acting pursuant to a state policy, Parker (S.Ct.1943), (B) that has been “clearly articulated and affirmatively expressed as state policy”, Midcal at 460 (S.Ct.1980), and (C) the regulatory regime enacting that policy is “actively supervised” by the state, Midcal.

A.   Is there a state policy under which Δ could conceivably be acting?

Rule.  N/A.
Policy.  Parker-style federalism policy motivates the immunization of state conduct.  Of course, if Congress does not like what the state is doing, it can preempt it through legislation under the Supremacy Clause and Commerce Clause.


B.   Was that policy “clearly articulated and affirmatively expressed as state policy”?

Rule.  Δ is acting pursuant to a state policy if the state permits his conduct.  The state need not actually compel or require Δ’s conduct for it to be immunized.  Southern Motor (S.Ct.1985).
Policy.  S.Ct. is sowing the seeds of political accountability in order to minimize special-interest hijacking of state politics.  There is a great risk that agents of anticompetitive exploits will lobby the state to sanctify, and thus immunize, their anticompetitive conduct.


C.   Was the regulatory regime “actively supervised” by the state?

Rule.  The state “actively supervises” the regulatory regime if it creates a regulatory body in which “state officials have and exercise power to review particular anticompetitive acts of private parties and disapprove those that fail to accord with state policy.”  Patrick v. Burget  (S.Ct.1988) at 469.  In other words, judicial review apparently does not count as “active supervision.”  Patrick.  The requirement is purely procedural, not substantive.  Ticor (S.Ct.1992) at 465 (“The question is not how well state regulation works but whether the anticompetitive scheme is the State’s own [i.e., not the result of private lobbying].”).
Policy.  Another way to boost political accountability.  If the states could look to the courts to enforce their special-interest-inspired immunizations of anticompetitive conduct, the voters might blame the judges and not the state legislators.

Midcal at 461 (finding no active supervision when the state merely authorized price-setting and then enforced the prices set by private parties, and neither establishes prices, reviews the reasonableness of prices, nor regulates the terms of the trade).

III.  Is Δ’s conduct immunized by the municipal action doctrine?
Rule.  While municipalities do not have immunity, City of Lafayette, a state may grant a municipality immunity by authorizing the municipality to regulate in a specific market, subject to the Midcal conditions (except no “active supervision” requirement).  Town of Hallie.
IV.  Is Δ’s conduct immunized by the petitioning immunity doctrine?

Rule.  Δ’s lobbying of a legislative body to implement anticompetitive legislation is immune from antitrust liability unless the lobbying is a “mere sham.”  Eastern Railroad.  In court, a claim is not a “sham” if it is objectively (not subjectively) determined: could a reasonable litigant expect success on the merits?
Mere sham.  Lobbying is a “sham” if the lobbying is not intended to achieving favorable legislation but rather to distract or hinder competitors.  California Motor (analyzing a competitor’s use of the administrative process to burden rival with litigation).
Unmeritorious claims.  Asserting worthless claims in court might constitute a “sham.”  For example, asserting a lame copyright infringement claim with the purpose of intimidating a little guy might constitute a “sham.”  If a “sham,” then no immunity, and the claimant might, e.g., be liable for attempted monopolization.

Claiborne Hardware (Blacks boycotting during Jim Crow era is outside antitrust).

NOW (boycott immune from antitrust liability).

SCTLA (refusal to deal not immune from antitrust liability).

Market Share
A determination of market share requires (I) the definition of the relevant market, (II) the identification of firms participating in the relevant market, (III) the calculation of market share.
I.   What is the “relevant market”?

Rule.  The “relevant market” is defined by the (A) “relevant product market” and (B) “relevant geographic market.”  A “relevant market” is a set of products and a geographic area that is no bigger than necessary to satisfy the SSNIP test.


A.   What is the “relevant product market”?

Rule.  Under the SSNIP test, a set of products is the “relevant product market” if a profit-maximizing monopolist, producing that set of products, could profitably raise prices a small but significant and non-transitory amount.  Alternatively stated, the relevant market includes all products “reasonably interchangeable by consumers for the same purposes.  du Pont.
Evidentiary basis.  “Market definition focuses solely on demand substitution factors – i.e., possible consumer responses.”  FTC Guidelines; E.I. du Pont (focusing on “cross elasticity of demand”).   According to the FTC Guidelines, the following evidence is relevant to a determination of the “relevant product market”: (1) actual evidence of buyer substitution (i.e., evidence that buyers tend to shift between products in response to relative changes in price); (2) evidence of supplier belief that buyer substitution exists (i.e., evidence that sellers consider the possibility of buyer substitution in response to relative changes in price); (3) the influence of downstream competition faced by buyers in their output markets; (4) the timing and costs of switching products. 
Cellophane fallacy.  Current prices are an incorrect basis for calculating the cross-elasticity of demand.  Instead, cross-elasticity of demand should be calculated at marginal cost.  Since marginal cost cannot be measured, the cross-elasticity of demand should only be used as a rough proxy.

B.   What is the relevant geographic market?

Rule.  Same SSNIP test as for the product market.  “That is, assuming that buyers likely would respond to a price increase on products produced within the tentatively identified region only by shifting to products produced at locations in production outside the region.”  FTC Guidelines.  Note that the definition of the geographic market is a function of the definition of the product market.  This seems circular.
II.   What are the firms participating in the relevant market?

Rule.  Participating firms include (1) firms currently selling the relevant product in the relevant geographic area (this is the firms’ current production plus their excess capacity), and (2) other “uncommitted” firms, not currently selling, that would likely enter within one year into sale of the relevant product in the relevant area without incurring significant sunk costs of entry and exit.  FTC Guidelines.  Supply substitution factors control the identification of the firms that participate in the relevant market.
  

Uncommitted participants / market entry*.  The determinant of the potential for market entry of “uncommitted” participants is the extent of barriers to entry.  Sunk costs are one critical barrier to entry, e.g. investments in production facilities and technology, problems of marketing (consumer acceptance), necessary R&D, required regulatory approvals.  Uncommitted supply responses may occur through (1) production substitution (switching of existing assets to production in relevant market) or (2) new entry (obtaining new assets for production in relevant market).
Imports from abroad.  Do not make the mistake of Alcoa and only add in the amount actually imported from abroad.  The entire production of exporting firms is part of the relevant market.  The exception to this is when there is a quota on imports (which might have been the case in Alcoa).  

III.  What is the market share?

Calculated as either market share or HHI.

� Grinnell (“(1) the possession of monopoly power in the relevant market and (2) the willful acquisition or maintenance of that power as distinguished from growth or development as a consequence of a superior product, business acumen, or historic accident.”).  Thus the mere possession of monopoly power is not an offense.  Neither is the exercise of monopoly power through monopoly pricing.


� Romer, New goods, old theory (“Few modern economists think that the deadweight triangles associated with [prices] that exceed marginal cost add up to welfare losses that are more than a trivial fraction of total GDP.”).


� Baxter, Posner’s Antitrust Law (“Posner makes a sharp attack on the accepted notion that the social cost attributable to monopoly power is appropriately measured by the deadweight loss triangle a la Harberger….   Posner argues that foregone consumer surplus is not converted into monopoly profits, as the traditional argument asserts, but is dissipated in the form of real resource expenditures, mostly wasteful, as a result of rivalrous efforts to attain or retain monopoly status.”).


� Sullivan, Book Review, Trade Regulation (“Absent the simultaneous fulfillment of all conditions of optimum allocation …  economic theory tells us nothing about how to improve resource allocations.”).


� Porter, Competition and Antitrust (“The fundamental benefit of competition is to drive productivity growth through innovation….   Productivity growth is central because it is the single most important determinant of long-term consumer welfare and a nation’s standard of living.”).


� Distinguish “exclusionary conduct” from “anticompetitive conduct” in this manner: an act is exclusionary if the net of the anticompetitive and procompetitive effects is anticompetitive.


� “The purpose of the Act is not to protect businesses from the working of the market; it is to protect the public from the failure of the market.  The law directs itself not against conduct which is competitive, even severely so, but against conduct which unfairly tends to destroy competition itself.  It does so not out of solicitude for private concerns but out of concern for the public interest.”  Spectrum Sports at 842.


� Note the creative definition of the relevant market in Lorraine.  By defining the relevant market as “the dissemination of news and advertising,” S.Ct. invents an attempted monopolization claim from a leveraging/refusal to deal case.


� “It is sometimes difficult to distinguish robust competition from conduct with long-term anticompetitive effects….   For these reasons, § 2 makes the conduct of a single firm unlawful only when it actually monopolizes or dangerously threatens to do so.”  Spectrum Sports at 842


� Concerted refusals to deal are per se illegal only if the agreement cuts off a competitor’s access to an essential facility, Northwest Wholesale at 359 (“In these cases, the boycott often cut off access to a supply, facility, or market necessary to enable the boycotted firm to compete….”), or if the boycott is used to discourage a supplier or buyer from doing business with a competitor, IFD at 366 (“the per se approach has generally been limited to cases in which the firms with market power boycott suppliers or customers in order to discourage them from doing business with a competitor.”).


� Maricopa County (“Once experience with a particular kind of restraint enables the Court to predict with confidence that the rule of reason will condemn it, it has applied a conclusive presumption that the restraint is unreasonable.”).


� The importance of the per se rules should not be underestimated.  Superior Court Trial Lawyers (“The administrative efficiency interests in antitrust regulation are unusually compelling.  The per se rules avoid ‘the necessity for an incredibly complicated and prolonged economic investigation into the entire history of the industry involved, as well as related industries, in an effort to determine at larger whether a particular restraint is unreasonable.”).  The per se rule is not merely a product of administrative convenience.  Superior Court Trial Lawyers (“The per se rules also reflect a long-standing judgment that the prohibited practices by their nature have a ‘substantial potential for impact on competition.’”).


� Brown University at 269 (“The abbreviated rule of reason is an intermediate standard.  It applies in cases where per se condemnation is inappropriate, but where ‘no elaborate industry analysis is required to demonstrate the anticompetitive character’ of an inherently suspect restraint.”).


� CDA at 280 (“In each of these cases [NCAA, Professional Engineers, IFD], which have formed the basis for what has come to be called the abbreviated or “quick look” analysis under the rule of reason, an observer with even a rudimentary understanding of economics could conclude that the arrangements in question would have an anticompetitive effect on customers and markets.”).


� Concerted refusal to deal can look a bit weird.  IFD at 366 (“The policy of the Federation with respect to its members’ dealing with third-party insurers resembles practices that have been labeled ‘group boycotts’: the policy constitutes a concerted refusal to deal on particular terms with patients covered by group dental insurance.”).


� BMI at 240 (“[I]n characterizing this conduct under the per se rule, our inquiry must focus on whether the effect and, here because it tends to show effect, the purpose of the practice is to threaten the proper operation of our predominantly free market economy – that is, whether the practice facially appears to be one that would always or almost always tend to restrict competition and decrease output….”).


� Brown University at 273-4 (“Even if an anticompetitive restraint is intended to achieve a legitimate objective, the restraint only survives a rule of reason analysis if it is reasonably necessary to achieve the legitimate objectives proffered by the defendant….  To determine if a restraint is reasonably necessary, courts must examine first whether the restraint furthers the legitimate objectives, and then whether comparable benefits could be achieved through a substantially less restrictive alternative.”); Visa at 396 (“What we ask under section 1 is whether the alleged restraint is reasonably related to Visa USA’s operation and no broader than necessary to effectuate the association’s business.”).


� Northwest Wholesale at 360 (“Wholesale purchasing cooperatives such as Northwest are not a form of concerted activity characteristically likely to result in predominantly anticompetitive effects.  Rather, such cooperative arrangements would seem to be ‘designed to increase economic efficiency and render markets more, rather than less, competitive.’”).


� NCAA at 254 (“Broadcast Music squarely holds that a joint selling arrangement may be so efficient that it will increase sellers’ aggregate output and thus be procompetitive.”); NCAA at 254 (“Similarly, as we indicated in [Sylvania] a restraint in a limited aspect of a market may actually enhance marketwide competition.”).


� BMI (“Joint ventures … are also not usually unlawful, at least not as price-fixing schemes, where the agreement on price is necessary to market the product at all.”).


� Northwest Wholesale at 359 (“Some care is therefore necessary in defining the category of concerted refusals to deal that mandate per se condemnation.”).  


� The rule-of-reason test is a purpose and effects test.  CBT (S.Ct.1918) (“the court must ordinarily consider the fact peculiar to the business to which the restraint is applied; its condition before and after the restraint was imposed; the nature of the restraint and its effect, actual or probably.  The history of the restraint, the evil believed to exist, the reason for adopting the particular remedy, the purpose or end sought to be attained, are all relevant facts.”


� Tying arrangements are also vertical agreements.  However, tying arrangements are treated separately here because the doctrines are different.  Tying arrangements place limitations on dealers’ privilege to buy from other manufactures.  These vertical agreements (distribution agreements) place limitations on the dealers’ resale privileges, e.g. a minimum price.  The anticompetitive effects of tying arrangements fall primarily on interbrand competition.  The anticompetitive effects of these distribution agreements are primarily on intrabrand competition.


� Colgate at 682 (“[T]he act does not restrict the long recognized right of trader or manufacturer engaged in an entirely private business , freely to exercise his own independent discretion as to parties with whom he will deal; and, of course, he may announce in advance the circumstances under which he will refuse to deal.”).


� Jefferson Parish at 891 (“per se prohibition is appropriate if anticompetitive forcing is likely”).


� Jefferson Parish (S.Ct.1984) at 889 (“Our cases have concluded that the essential characteristic of an invalid tying arrangement lies in the seller’s exploitation of its control over the tying product to force the buyer into the purchase of a tied product that the buyer either did not want at all, or might have preferred to purchase elsewhere on different terms.  When such ‘forcing’ is present, competition on the merits in the market for the tied item is restrained and the Sherman Act is violated.”).


� Heinz (“Congress used the words ‘may be substantially to lessen competition,’ to indicate that its concern was with probabilities, not certainties.”) (quoting Brown Shoe).  du Pont (in a vertical merger case, stating ….).


� Heinz (“Merger law ‘rests upon the theory that, where rivals are few, firms will be able to coordinate their behavior, either by overt collusion or implicit understanding, in order to restrict output and achieve profits above competitive levels.’”) (quoting PPG).  


� Heinz (“First the government must show that the merger would produce ‘a firm controlling an undue percentage share of the relevant market, and [would] result in a significant increase in the concentration of firms in that market.  Such a showing establishes a presumption that the merger will substantially lessen competition.”) (quoting PNB);  Heinz (“Merger enforcement, like other areas of antitrust, is directed at market power.  It shares with the law of monopolization a degree of schizophrenia: an aversion to potent power that heightens risk of abuse; and tolerance of that degree of power required to attain economic benefits.”) (quoting Sullivan).  jpmirabeau was here.  FTC Guidelines (“A merger is unlikely to create or enhance market power or to facilitate its exercise unless it significantly increases concentration and results in a concentrated market.”).


� Heinz (quoting Citizens & S. Nat’l Bank) (“To rebut the presumption, the defendants must produce evidence that ‘shows that the market-share statistics [give] an inaccurate account of the [merger’s] probable effects on competition’ in the relevant market.”).


� Heinz (“‘If the defendant successfully rebuts the presumption [of illegality], the burden of producing additional evidence of anticompetitive effect shifts to the government, and merges with the ultimate burden of persuasion, which remains with the government at all times.’”) (citing Baker Hughes).  


� “A market is defined as a product or group of products and a geographic area in which it is produced or sold such that a hypothetical profit-maximizing firm … that was the only present and future producer or seller of those products in that area likely would impose at least a ‘small but significant and nontransitory’ increase in price [SSNIP], assuming the terms of sale of all other products are held constant.  A relevant market is no bigger than necessary to satisfy this test.”  FTC Guidelines.


� “Supply substitution factors – i.e., possible production responses – are considered … in the identification of firms that participate in the relevant market and the analysis of entry.”  FTC Guidelines.  
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