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Authorizations of Federal Action
1. Commerce clause authorization?
If the federal action arguably resembles an exercise of “police powers” then authorization doubtful.

Morrison (2000).  Act of Congress provided a federal civil remedy for victims of gender-motivated violence; the act included a detailed survey of the evidence that such violence had an impact on interstate commerce.  Authorized?  No.  Rehnquist maj: the activity regulated must be “economic.”  Whether an activity sufficiently affects interstate commerce is a proper question for judicial review.  Noneconomic activity cannot be regulated, even if it has a substantial effect on interstate commerce.  Souter dissent: Congress, not Ct, should judge whether there is a substantial effect.
Lopez (1995).  Act of Congress banned guns on school campuses.  Authorized?  No.  Rehnquist maj: The clause is not a general grant of police power.  The carrying of a gun to school has no substantial effect on interstate commerce.  Aggregation of second-level affects leads to a “substantial effect on interstate commerce.”  However, such aggregation cannot suffice.  If we are to have a government of limited powers, then the authorizations must end somewhere.  Thomas: the substantial effects test is a New Deal innovation, having no roots in the original intent of the Framers.  Stevens and Breyer sep dissents: The education of children has a substantial impact on interstate commerce.  Souter dissent: This is back to the days of judicial activism of Lochner.
Heart of Atlanta Motel (1964).  Congress used the commerce clause for the 1965 Civil Rights Act.  Here, it was applied to hotels denying use to blacks.  Hotels are a channel of interstate commerce.

Wickard (1942).  An Act of Congress regulate homegrown and consumed wheat that never was actually sold.  Authorized?  Yes.  Activity has a direct effect on interstate commerce.
1.A. Is the object of federal action a “channel of interstate commerce”?
Heart of Atlanta Motel (1964).  Hotels are a channel of interstate commerce.
1.B. Is the object of federal action an “instrumentality of commerce”?
1.C. Is the object of federal action an “economic activity” that has a “substantial effect” on “interstate commerce”?

1.C.1. Is the object an “economic activity”?
Morrison (2000).  Gender-motivated violence is not an economic activity, even if it has an economic effect.
1.C.2. Is there a “substantial effect”?
No aggregation of effects to get a “substantial effect.”
Is this question better settled by Congress or by the Court?

Morrison (2000).  Violence on women might have a substantial effect on interstate commerce, as Congress’ evidence suggests.  But the activity must also be economic in nature.  Debate over whether this was a question for judicial review.
Lopez (1995).  Guns affects education, affects the quality of the workforce, affects interstate commerce.  Yet such strings of causation and aggregation do not qualify.
Wickard (1942).  Homegrown wheat has a “direct effect” because of aggregation.  Apparently still good law.  Is this consistent with Lopez?
1.C.3. Is the effect on “interstate commerce”?
Earlier Cts defined only as selling, not production/manufacturing.

United States v. Darby (1941). An Act of Cg prohibited the shipment in interstate commerce of products made by employees paid less than the federal minimum wage.  Authorized?  Yes.  “Interstate commerce” includes production, not just selling.
2. Taxing clause authorization?
No limits on the authority.  Cg may use taxes even to regulate activity it otherwise cannot reach.
JR Ct might invoke the 10th to invalidate an extreme exercise.
Very difficult to formulate a bright-line test that precludes taxing qua regulation.

Should Ct concern itself with purpose analysis, i.e. intended as regulatory or revenue-raising?

Kahriger (1953). Cg imposed a tax on persons in the betting business.  Authorized?  Yes.  Even if the tax has a regulatory effect, as long as it produces revenue it is valid.
Sonzinsky (1937). Cg imposed a tax on weapons dealers.  Authorized?  Yes.  The tax is productive of some revenue.  More importantly, Ct should not speculate about Cg’s motives.

Child Labort Tax Case (1922).  Cg placed a tax on any good made by child labor.  Authorized?  No.  The 10th prohibits federal action targeting this activity, a realm reserved to the states.  No attempt to formulate a doctrine limiting the taxing authorization.  Overturned by ?.
3. Spending power authorization?  (there is no spending clause).
Comes up when Cg uses a conditional grant to regulate an activity outside its domain.  Ct deferential to Cg use of the authorization.  Hard to get standing to challenge.  Harder to find invalid.  Time is due for Ct to narrow the grant of power.  But what bright-line doctrine?
Hamilton (spend for gen welfare) v. Madison (spend only on things in enumerated grants of power).

If Madison position, then why does the Taxing Clause enumerate specifics but the Spending Power has no list to narrow down its scope.

Is there a rationale for Ct involvement?  Even if Constitution speaks to the matter, perhaps the federal balance better left to political process?
South Dakota v. Dole (1987).  Cg law withholds 5% of fed highway funds unless the state changes their drinking age to 21.  Probably Cg cannot regulate drinking ages directly.  Authorized?  Yes.  Cg can obtain objectives otherwise denied to it by purchasing compliance with spending power.  This conditional grant is “reasonably calculated” to address general welfare.  Also, 21st provides no independent bar to the conditional grant.  O’Connor dissent: the condition is not reasonably related to expenditure of federal funds.  Doesn’t disagree with the doctrine, just application.  Federal interest is in highway construction, not safe highways.  Drinking age has nothing to do with highway construction.  Notes: (1) you can play with the characterization of the federal interest so that the condition is/is not reasonably related.
Helvering v. Davis (1937).  Cg created Social Security. Authorized?  Yes.  Ct will be deferential to Cg findings that the fed action serves the general welfare.  Here, obviously reasonable for Cg to believe that this program furthers the general welfare.
Stewart Machine (1937).  Ct recognizes that some uses of conditions might be so coercive as “to passt the point at which ‘pressure turns into compulsion.’”  Cited in Dole.  Perhaps an indication of JR Ct concerns.
Butler (1936).  Cg created a program that paid farmers not to farm.  Authorized?  No.  The 10th prohibits federal action targeting this activity, a realm reserved to the states.  No attempt to formulate a doctrine limiting the spending authorization.
3.A. Is the federal action in the pursuit of the general welfare?
Dole (1987).  Safe interstate travel is part of the general welfare.  That goal had been frustrated by the varying state approaches, since underage drivers would drive to one state, drink, and then drive home.
3.B. Are the conditions on a federal grant of money to the states unambiguous?
Dole (1987).  Clearly unambiguous.  Just mention as an example.
3.C. Are the conditions on a federal grant related to the federal interest in that particular national project?

Manipulate the generality of the “federal interest.”

Dole (1987).  The money is for highways; the grant related to the federal interest in safe highways.  O’Connor dissent focuses on the definition of the “federal interest”: the money is for highway construction, not safe highways.  Also, she’s useful for nailing down this element: “Congress has no power under the Spending Clause to impose requirements on a grant that go beyond specifying how the money should be spent.  A requirement that is not a specification is not a condition, but a regulation, which is valid only if it falls within one of Congress’ delegated regulatory powers.”  But it’s unclear if the majority agrees with here definition of “condition.”
3.D. Do other constitutional provisions provide an independent bar to the conditional grant of federal funds?

Cg can indirectly reach activities otherwise barred to it.  But it cannot bribe states to do something unconstitutional, e.g. criminalize abortion.

Dole (1987).  Although the 21st might prohibit Cg from directly legislating the drinking age, Cg can still indirectly “legislate” on that activity.
4. Treaty clause authorization?
No doctrine of limits.  JR Court would find some limits.  But what bright-line test?  Perhaps JR could require that treaty aim at an “international, not local, concern.”
Also unclear which prohibitions apply to the treaty clause.

Missouri v. Holland (1920).  Cg. regulated birds through a treaty with the UK.  Identical statute was unconstitutional under the 10th.  Authorized?  Yes.  Treaty power authorizes federal action targeting realms in which fed action is otherwise prohibited.

Reid v. Covert: Black, in dicta, distanced Ct from Woods, saying fed action must observe constitutional prohibitions when acting under the treaty power.
5. “War powers” authorization?
No doctrine of limits.  Authorizes fed action to remedy the effects of the war, even domestic effects, and even after the war is over.  JR Ct would find some.  But what bright-line test?
No specific clause authorizing Cg may wage war.  But power to declare war, plus Necessary and Proper cl, plus unimaginable prospect that no one is responsible for war, structurally imply such a power.
Woods (1948).  Cg law regulated rents.  Miller raised rents in violation of the Act.  The President had declared war over.  Authorized?  Yes.  The war powers includes the power to “remedy the evils which have arisen from [the war’s] rise and progress” and continues for the duration of that emergency.  The war powers does not necessarily end with the cessation of hostilities.  Here, Cg is invoking its war powers to cope with a condition that was a direct and immediate result of the war (a housing shortage).
6. 13th Amendment enforcement clause authorization?

6.A. Does the federal action seek to eliminate the “badges and incidents” of slavery?  (No state action requirement).
Alfred Mayer (?).  Fed law banning racial discrimination in real estate is authorized.  Such discrimination is a badge and incident of slavery.
7. 14th Amendment enforcement clause authorization?

7.A. Does the federal action prevent or remedy violations of “Court-recognized rights”?
Does §5 only authorize Cg to provide remedies for violations of rights.  Or does it authorize a crusader government bent on eliminating discrimination, both public and private, i.e. Cg may choose the necessary and proper means to protect the rights.  Instead Cg must prove its means are proper.
Ct’s definition of the right is the only right that Cg can enforce.  It cannot expand or define the right.
City of Boerne (1997).  RFRA, Act of Cg, provided a federal remedy for any state action that “substantially burdens” a person’s exercise of religion, unless the government can demonstrate the burden meets strict scrutiny.  Ct in Smith had rejected strict scrutiny of generally applicable laws that infringe on religious practices.  Essentially Cg tries to rewrite the definition of the liberty.  Authorized?  No.  §5 does not authorize Cg to define the right, only to enforce the right.  It is the province of the Ct to define the liberties.  Unless Cg amends the Constitution.  §5 is only remedial and preventive.
Hibbs (?).  Medical leave act passes the congruence and proportionality test.
But see Guest (?).  Warren Ct interprets §5 broadly, apparently some believed it reached private conduct.
7.B. Does the federal action prohibit only “state action” that infringes on those rights?
Morrison (2000).  Cg created a remedy for violent crimes against women.  Authorized?  No.  §5 reaches only state and local action, not private conduct.

See all the state action doctrine in the 14th prohibition below.
7.C. Is there “a congruence and proportionality between the injury to be prevented or remedied and the means adopted to that end”?
Congruence – fed action using §5 must target the actual §1 civil rights violation.  Proportionality – fed action using §5 must be proportionate to the harm.  Otherwise Cg could effectively extend the scope of a  right by legislating a measure that sweeps within it, and bans, otherwise constitutional conduct all in the name of protecting that right.

City of Boerne (1997).  Cg has no record of frequent state laws that infringe upon free exercise.  RFRA is too sweeping, banning otherwise constitutional conduct not in the hopes of protecting free exercise but in the hope of expanding the substantive meaning of free exercise.  The burden on States (litigation burden and curtailed regulatory power) far exceed the potential scope of laws burdening free exercise.  Note: (1) Ct not invoking necessary and proper clause deference to Cg choice of means to pursue its legit ends.  Cong and proport test is some scrutiny more than rational basis of nec/prop cl fed action under Art 1 §8.
8. Implied authorization to regulate foreign affairs?
Perez v. Brownell (1958).  Cg. legislated on loss of citizenship. Authorized.  Although there is no specific grant of power to enact legislation over foreign affairs, there is no doubt that this is a realm in which fed action is authorized.

Curtiss-Wright (1936).  Sutherland’s dicta emphasize that there are fundamental differences between fed action in internal affairs and fed action in external/foreign affairs.  The doctrine that fed action must be explicitly authorized by an enumerated grant of power applies only to internal affairs, as implied by the Constitution’s history which carved powers out of the States’ domain.  That doctrine does not apply to fed action in external affairs, which were never part of the States’ domain.  Fed action in foreign affairs requires no enumerated grant of power; that fed action is a necessary implication of nationality.
Crosby (2000). Not only does fed action in external affairs not rely on a grant of power, the realm of external affairs is exclusively one of fed action.  MA statute had barred state entities from buying goods or services from companies doing business with Myanmar.
Prohibitions on Government Action

1. Prohibitions on state action only
1.A. Dormant commerce clause prohibition?
Structure of C, the history of C, and the Framers’ intent prompt the inference that C mandates a “national common market,” which all States’ have an interest in, and which Ct must affirmatively protect.

OK.  But Cg can protect that ncm through legislation.  Text grants no such role to Ct.

Pike v. Bruce Church, Inc. (1970).  AZ required all cantaloupe be processed in-state.  Not on its face discriminatory.  Undue burden?  Yes. The appropriate test is if “the burden imposed on such commerce is clearly excessive in relation to the putative local benefits.”  Here, the AZ statute’s apparently legitimate purpose in promoting AZ cantaloupes does not outweigh the burden on the Inc. of building a plant in AZ.

Kassel v. Consolidated Freightways Corp. (1981).  Corp. challenged an IA statute prohibiting use of longer trucks on its highways.  Not “discriminatory.”  Undue burden?  Powell majority: Yes.  Normally state safety regulations will be given deference.  However, less deference given to regulation that has a disproportionate impact on out-of-state residents.  Here, the state did not prove (no deference after all) that 65-foot trucks are more dangerous than 55-foot; thus state did not prove that the benefit of the law outweighed burden on commerce.  Brennan concurrence.  the Court should consider the legislative purpose, not just the effects.  Rehnquist dissent. Ct should be deferential to state’s alleged purpose, not engage in purpose analysis.  Purpose here was safety, thus valid.  Notes: (1) not much deference in this case; (2) indeed burden of proof on the state, unlike Pike; (3) this perhaps undermines the precedential value; (4) especially since majority noted the legislative evidence the statute had a protectionist purpose (or is this a modification of the doctrine: discriminatory purpose, facially neutral, presumed unconstitutional under first prong); (5) which makes this a purpose analysis, not an effects analysis under Pike; (6) does Rehnquist reject Pike analysis entirely?
1.A.1. Is the state law “discriminatory?  (On its face or, perhaps, through a discriminatory purpose?)
1.A.1.a. If yes, is it necessary and the least restrictive way to achieve an important governmental objective?

1.A.2. If not, does the state law place an “undue burden” on interstate commerce?
“Undue burden,” if the law fails the Pike balancing test: the burden impose on commerce is clearly excessive in relation to the local benefits.  Kassel and Pike are distinguishable: Kassel places burden of proof on state, uses purpose analysis.  Pike problem: burden on whom?  Apparently just the challenger.
Pike v. Bruce Church, Inc. (1970).  Undue burden?  Yes. The AZ statute’s apparently legitimate purpose in promoting AZ cantaloupes does not outweigh the burden on the Inc. of building a plant in AZ.

Kassel v. Consolidated Freightways Corp. (1981).  Undue burden?  Yes. The state did not prove (no deference after all) that 65-foot trucks are more dangerous than 55-foot; thus state did not prove that the benefit of the law outweighed burden on commerce.
1.B. Supremacy clause prohibition?
1.B.1. Does the federal law expressly preempt the state law?
1.B.2. Does the federal law field (i.e. implicitly) preempt the state law?
1.B.2.a. Is the field one in which the federal government has traditionally played a unique role?

Foreign affairs and immigration are two such fields.   Any others?

Crosby (2000). MA barred state entities from buying goods from companies doing business with Burma, and was stricter than the federal restrictions.  Field preempted? Yes.  Government has unique role here.  Specifically, allowing states to regulate in parallel would undermine the POTUS ability to negotiate and represent the country.
Florida Lime (1963).  FL statute required a minimum oil content in avocados that went beyond what the federal law required.  Field preemption?  No.  Of course not a field in which federal government has traditionally played a unique role.

1.B.2.b. Has Congress expressed an intent to occupy the field?
“Expressed” means really expressed.  If isn’t right on the money, the court might narrow the category “field” so that the two occupy different fields.  Play with the category “field.”
Pacific Gas & Elec. Co. (1983). PG&E argued that the CA statute barring the construction of new nuclear plants was preempted by a federal Act regulating safety of nuclear power and encouraging the building of new plants.  Field preemption?  No.  The government certainly occupies a field of the nuclear industry, but not the entire field.  The federal act intends to occupy the safety field; the state intends to occupy the economic field.  Notes: (1) Ct might interpret the statutes to have different purposes and thus that Congress did not intend to occupy that specific field that the state is occupying; (2) be creative about the specificity of “field,” i.e. regulate foreign affairs v. regulate economic affairs.
Florida Lime (1963).  No evidence that the Act intended to supplant all state regulation of the field.
1.B.2.c. Is the regulation so comprehensive that allowing the states to occupy the field would undermine the federal regulations?
The focus in on “undermine,” not “comprehensive.”  Must significantly undermine.  PG& featured some undermining, but no conflict.  

Pacific Gas & Elec. Co. (1983).  Although the federal regulations were quite comprehensive, and even if the state law tended to discourage nuclear energy (while federal law sought its encouragement), still there was no finding of field preemption.  Notes: (1) it takes more than a little undermining for field preemption.
1.B.3. Does federal law conflict preempt the state law?
“Conflict preemption” when there is a “physical impossibility in complying with both regulations.”
Florida Lime (1963).  No “physical impossibility in complying with both regulations, so no conflict preemption.  Notes: (1) when the fed law specifies a standard the issue is whether that is a “minimum” or “the amount.”  Here, the state law just went beyond a federal minimum, which is not a conflict.
1.C. Art IV. Privileges and immunities clause prohibition?
Similar to dormant commerce: it prohibits a state from discriminating against out-of-state citizens.
Differences: corps. get no protection; Cg cannot consent to violations; standard of review is stricter than Pike balancing test; does not protect all commercial activity, only “fundamental rights.”
2. Prohibitions on federal action only

2.A. 10th Amendment prohibition?
Earlier Cts used the 10th to set to the side a realm of state control, prohibited to fed action.  That realm does not exist today.  But could the JR Ct bring back such realm, reviving a prohibition on fed action.  

Is the federal balance to be left to the political process or does the Constitution mandate a certain balance?

U.S. Term Limits (1995). AK constitutional amendment created term limits on its federal representatives. Are term limits one of the powers reserved to the states by the 10th? No.  Since this power did not exist prior to the Constitution, it could not be a power reserved to the states.  More to the point, a state imposed term limits are counter to the structure of the Constitution.  Thomas dissent interpreted the 10th literally to reserve this power to the states since the Constitution did not explicitly place the power in the federal government.  Structuralism v. Literalism.

2.B. 11th Amendment prohibition?
2.B.1. Is Congress authorized to act under the 14th A, §5 grant of power?

2.B.2. If not, has a law of Congress created a cause of action that makes states liable for damages?
The power to sue is the power to destroy.  Also, federal balance is a constitutional imperative.
But there’s no textual basis for this prohibition.  This undermines enforcement of federal rights against the States.  Besides political process will protect the states.

Hans v. Louisiana (1890).  Extended 11th to fed question jurisdiction (originally just DJ).

Ex parte Young (1908).  11th permits fed courts to issue an injunction against a state official trying to enforce an unconstitutional law.
Edelman v. Jordan (1974). 11th permits lawsuits for prospective injunctive relief against state officers, though no lawsuits for retrospective relief via judgments for damages.

Seminole Tribe (1996). Act of Cg imposed a duty on states to negotiate in good faith, authorized by the Indian Commerce Clause.  Prohibited?  Yes. except when acting under 14th §5 powers, Cg cannot authorize suits for damages against the states.  Overturns Pennsylvania v. Union Gas.  Souter dissent.  Since political safeguards protecting fed balance are working, there is no concern that the states would be endangered by fed authorization of suit against states.  Note: (1) one position on this flows naturally from an understanding of whether the political process works to protect States; if it does the states would prevent any authorization of suits that would weaken them.
Alden v. Maine (1999).  Extends 11th to prohibition against Cg authorizing suit in state courts.  Kennedy op recognizes that this extension of the principle could not be found in the text of the 11th.  Instead he argues based on structural reasoning/inferences about the Constitution’s design of the federal balance. If the Cg could authorize suits against the states in state court, Cg would be commandeering the judicial processes of the states, and by extension potentially the executive and legislative processes of the states.  Also, such suits would threaten the financial integrity of the states.  Cg must rely on suits brought by the U.S. itself, the §5 14th A power, and injunctive or declaratory relief to enforce its laws.  Souter dissent. This holding has no root in history or text.
2.C. Anti-commandeering clause prohibition?

2.C.1. Is the federal law generally applicable?

If a generally applicable law regulates the state governments, no problem.

Garcia (1985).  Act of Cg required minimum wage and overtime provisions for all workers, providing no exemption for state workers, here mass transit workers.  Prohibited (as applied to the states)?  No.  Blackmun op (5-4).  Usery overturned.  It proved unworkable: what is a “traditional governmental function.”  Here, the law is generally applicable, and includes the state governments only by implication not by intention.  The political process, not the judiciary, should protect the federal balance.  Indeed, the process seems to be working as evidence of states getting fed money.  But even maj op recognized that the political process might fail, requiring Ct intervention in fed balance.  Powell dissent.  “The States’ role in our system of government (fed balance) is a matter of constitutional law, not of legislative grace (political process).”  Powell goes into great detail about how the political process has failed to protect the state side in the federal balance (FN4!).  A variety of structural and political changes have combined to weaken the influence of the states in the political process.  17th A provided for direct election of Senators.  Political parties have weakened at the local level.  There is now a national media, making Cg less responsive to the state and local interests, and more attuned to the national special interests, now better organized at the national level (e.g. farmers, business, environmentalists, the poor).  The national setting overwhelms the expression of the States’ interest in the federal balance, thus requiring Ct review of the federal balance.  Powell also discussed the importance of federalism, especially tyranny prevention and participatory government.  O’Connor dissent.  Also stresses that the States must be protected by Ct.
Usery (1976).  Act of Cg set a minimum wage with no exemption for sate governments.  Prohibited (as applied to the states)?  Yes.  Rehnquist op (5-4). The 10th prohibits Cg from interfering with traditional state and local governmental functions. Cg seeks to wield power in a manner that would impair the States ability to function effectively in the federal system.  Fed action could undermine the institutional integrity and strength of the states.  Brennan dissent.  The Constitution leaves the fed balance to the political process.  The maj op is product of judicial activism.
2.C.2. Has a law of Congress “commandeered the legislative processes of the States by directly compelling them to enact and enforce a federal regulatory program”?
Fed action may not require states to do something, though it can prohibit states from an action.

Should the Ct regulate the fed balance?
Does such commandeering actually undermine the institutional strength or integrity of the States?
New York v. United States (1992).  An Act of Cg required the States to take title to nuclear waste under certain circumstances. Does the 10th prohibit Cg from requiring the States to take title? Yes. Cg cannot force a state’s legislature to enact and enforce a federal regulatory scheme.
Printz (1997). The Brady Bill required state officials to help implement parts of the gun program.  Does the 10th prohibit Cg from conscripting state officials to implement a federal regulatory program?  Yes. Besides commandeering state legislative branches, Cg cannot commandeer state executive branches, by requiring state officials to administer a federal regulatory scheme.

Reno v. Condon (2000). A federal act prohibited the states from disclosing personal information gained by DMVs. Does the 10th prohibit Cg from preventing the states from engaging in this activity? No (unanimous).  Cg can place negative prohibitions (do not do XYZ), but Cg cannot place affirmative obligations on the States (do ABC).

3. 14th A. Privileges and immunities clause prohibition?
Saenz v. Roe (1999).  CA law limited welfare benefits for new residents to the level of the state that they moved from.  Prohibited?  Yes.  Stevens maj op.  There is a fundamental right to travel implicit in the Constitution and the federal structure. Clause guarantees all residents of a state the same P&I of the other residents.  Rehnquist dissents.  This holding revives a dead clause.  Thomas dissents. Ct. gave meaning to cl. that Founders never intended; they thought of P&I only as fundamental rights, not every public benefit established by law. Scalia, strangely, voted with the majority.

Duncan v. Louisiana (1968).  Black dissents, arguing that the P&I cl. applies the BoR to the states.

Slaughter-House Cases (1873).  Are the BoR, including subDP, applied to the states through P&I?  No.  P&I cl. does not apply BoR to states.  Cl.’s purpose was protection of former slaves.  Each individual is a U.S. citizen and a citizen of their state.  The cl. speaks only to the P&I of U.S. citizenship.  Otherwise, too radical an interpretation, would change the “whole theory of the relations of the State and Federal government to each other.”  Ct. renders cl. a nullity.  Bradley dissents.  Argues for incorporation.  14th was intended to “provide National security against violation of the States of the fundamental rights of the citizen” and thus 14th applies to all citizens, not just blacks.  He focuses on DP clause, not PI.
4. Contracts clause prohibition?
4.A. Is the state action impairing a “public contract,” i.e. is the federal or state law attempting to escape its own financial obligations?

When the state is trying to escape its own financial obligations, the Ct will subject the action to middle-level review: is the impairment “reasonable and necessary to support an important public purpose”?
4.B. Is the state action impairing a private contract?

Little judicial scrutiny of these impairments.  Is the impairment reasonably in pursuit of a legitimate public purpose?
Also, the impairment must be intentional, i.e. state action incidentally undermining contracts not barred.

Blaisdell (1934).  MN statute extended the redemption period for foreclosure sales, impairing contractual obligations.  Prohibited?  No.  Ct focused on the general purpose of the provision, narrowly tailoring its application by the existence of an emergency which enabled the state to exercise its police power over the economic relations.

5. Takings clause prohibition?
5.A. Is there a “taking”?

Outright takings and regulatory takings.  At some point, regulation of property becoming a “taking.”
The test appears to be a balancing test of the conflicting interests.
Pennsylvania Coal Co. v. Mahon (1922).  PA statute took away a coal mining co.’s right to mine under houses because it would endanger the houses.  Taking?  Yes.  At some point, a regulation of property becomes a taking of the property.  Here, the home owners’ interests are insignificant compared to the interests of the company.  (Is this a balancing test of competing interests?).  Thus this is a regulatory taking and the PA statute is unconstitutional as applied.

Miller v. Schoene (1928).  VA statute required the cutting of all cedar trees around apple orchards to prevent the spread of a tree disease.  Owners of the cedar trees were not compensated for the loss in the value of the land.  Taking?  No. Ct mentioned that the benefits to the apple owners were greater than the costs to the cedar owners.  (Is this a balancing of competing interests?).  But more important than the balance of interests, the state confronted an either-or, being forced to choose.

Keystone Bituminous Coal Ass’n v. Debenedictis (1987).  Revised PA statute prohibited coal mining that would cause damage to preexisting buildings.  Taking?  No.  The Ct upheld the new PA statute, holding there was no regulatory taking, without overturning Mahon, distinguishing the two by focusing on the small loss to the company, only 2% of the owners’ total cost.
5.B. If yes, is the taking for the “public use”?

No teeth to this.  Ct is deferential to Cg judgment of “public use.”
5.C. If yes, is there “just compensation”?
6. Due process clause prohibition?

6.A. Is there “state action”?

6.A.1. Is there a law or other government action?

6.A.2. If not, is the private entity performing a “public function,” i.e. one that has traditionally been done by the government?
Evans (1964).  Running a park is a public function.  State cannot turn a park over to a private entity to avoid desegregation of the park.

Herndon (1927).  Running a political party is a public function, thus EP says the party cannot exclude blacks to create a White Primary.
6.A.3. Or, is the private entity “entangled” with the government such that the government encourages or facilitates private conduct that violates the Constitution?
Blum (1982).  Privately owned nursing homes receiving reimbursements from the state for caring for Medicare patients are not state actors for the purposes of this procDP challenge.  The state is responsible for a private action only when it exercised coercive power or provided significant encouragement such that the private action must be deemed of the state.

Rendell-Baker (1982).  Private school receiving income primarily from public sources is not engaging in state action when firing employees.

Lugar (1982).  Creditors, though private parties, are “state actors” because they participate with state officials in seizing dispute property.
Edmonson (1991).  Private litigant in a civil proceeding, who used peremptory challenges to exclude jurors on the basis of race, is a state actor since state participated, as the judicial system, in his conduct.
6.B. Is the state action depriving an individual of his substantive interest in life, liberty, or property?

6.B.1. If yes, is that interest “fundamental”?
Short list of fundamental interests, all of them within a loose category “right to privacy (autonomy)”: right to use birth control, live together with your family, direct the upbringing and education of your children, to marry.
Why fundamentals at all?  Text is not enough.  There must be principles of con interpretation.  One such principle is privacy. Reflected in other provisions and implicit in our society. Without some liberties, there would be no liberty.  Liberties do not stand on their own, function together. C makes no sense without zone of privacy.
Arg against: Once you get on the subDP train how and where do you get off; this is judicial policymaking; no such thing in the text; reform should be bottom-up; Jud now political, less legit.

Approaches to fundamental rights: penumbras (Douglas), “basic values implicit in the concept of ordered liberty” (Palko), the basic rights implied by tradition (Goldberg), a freedom from arbitrary and purposeless restraints (Harlan), (p. 555; Griswold is an example of various rationales in play).

Some ideas on distinguishing Lochner (p. 555).

The logic of strict scrutiny?
Meyer (1923).  NE statute prohibited the teaching of German.  Prohibited?  Yes, as applied (proto strict scrutiny?).  “Liberty” of 14th includes “not merely freedom from bodily restraint but also the right of the individual to contract, to engage in any occupation of life, to acquire useful knowledge, to marry, establish a home and bring up children, to worship God according to the dictates of his own conscience, and generally to enjoy those privileges long recognized at common law as essential to the orderly pursuit of happiness by free men.”

Pierce (1925). OR statute required all children attend public schools.  Prohibited?  Yes (as applied?).  The law interferes with the liberty of parents to direct the upbringing and education of children under their control.

Skinner (1942). OK statute mandated sterilization after conviction for a felony of moral turpitude.  Prohibited?  Yes, after applying strict scrutiny.  Law involves one of the basic civil liberties of man.  “Marriage and procreation are fundamental to the very existence and survival of the race.”
Griswold (1965).  CT statute prohibited the counseling of the married to use contraceptives.  Prohibited?  Yes, after applying strict scrutiny.  Douglas maj op.  The 1st, 3rd, 4th, 5th, 9th create penumbras of privacy.  The use of contraceptives falls within that “zone of privacy.”  Goldberg consent. 9th is textual source for this prohibition; BoR doesn’t enumerate every liberty.  Justices cannot make up these liberties.  They must look to the “traditions and conscience of our people” to determine whether a principle is “so rooted [there] as to be ranked as fundamental.”  Harlan consent.  DPcl is the textual source.  Also, says this could create judicial activism.  Ct must look to the “teachings of history,” the basic values of society, and appreciate federalism and separation of powers in this endeavor.  Black dissent.  There is no right of privacy in the Constitution.  The majority simply empowers Ct to invalidate laws it things are irrational or unwise.  This logic is the same as Lochnerizing.  The maj joins the “bevy of Platonic Guardians.”
Poe (1961).  Same facts as Griswold, but maj dismissed on justiciability. Harlan dissent.  “This ‘liberty’ [of the DPcl] is not a series of isolated points …  It is a rational continuum which, broadly speaking, includes a freedom from all substantial arbitrary impositions and purposeless restraints, and which also recognizes certain interests require particularly careful scrutiny of the state needs asserted to justify their abridgement.”  <Arbitrary and purposeless to whom?>.  Still, Harlan explicitly states that the state can regulate victimless “purely consensual or solitary” activity.
Roe (1973).  TX abortion law.  Prohibited?  Yes, sort of.  A woman’s decision whether to terminate her pregnancy is within the right of privacy.  A state has interests in the health of the mother and in protecting potential life.  Thus the privacy right is not absolute.  After first trimester, state’s interest in health of the mother becomes “compelling,” and the state may regulate abortion to the extent that it reasonably relates to preservation of maternal health.  The state’s interest in the potential for life becomes compelling after viability.  Then the state may forbid, except to preserve the life of the mother.

Eisenstadt  relevance as EP claim.
6.B.2. Is the interest the right to an abortion or homosexual sex?
Casey (1992).  <What were the PA statutes challenged?>  Rejects the Roe trimester framework.  Creates the undue burden test.  Does the state regulation have the purpose or effect of placing a substantial obstacle in the path of a woman seeking an abortion of a nonviable fetus.

Lawrence (2003).  TX statute makes criminal homosexual sex.  Prohibited?  Yes.  Overturns Bower.  The question is not, do homosexuals have a right to engage in a certain conduct.  Instead the question is, 

Glucksberg (1997).
6.B.3. Else (not “fundamental”), rational basis scrutiny.

6.C. Is the state action depriving an individual of his interest in life, liberty, or property?
The government must supply notice of the charges or issue, the opportunity for a meaningful hearing, and an impartial decisionmaker.  Other than those requirements, we did not discuss the specifics of process.

6.C.1. Is the state action a “deprivation”?

6.C.2. Is the interest “liberty”?
A person’s rational expectation is at the heart of the definition.  State law helps to define that.
Constitutional rights are certainly liberty interests.  What about other interests such as parental rights, deportations proceedings, parole hearings, and reputation?  Again two definitions of liberty interests show up.  (1)  A liberty interest is protected if is of crucial significance to the person.  (2)  A liberty interest is protected if state law engenders expectations by creating that right.
6.C.3. Is the interest “property”?
A person’s rational expectation is at the heart of the definition.  State law helps to define that.
There is a property interest when there is an “entitlement.”  Usually claims are for entitlements to government employment or government benefits.  Two definitions of “entitlement” and thus “property.”  (1) An interest is an entitlement if it is of crucial significance to the person’s life.  (2) An entitlement is an interest that the person reasonably expects to continue to receive.  e.g.  Government employment is a property interest if the law and customs surrounding the position create a reasonable expectation of continued employment. (2) has more caselaw.
7. Equal protection clause prohibition?
7.A. Is there “state action”?  (See 6.A. above).
7.A.1. Is there a law or other government action?

7.A.2. If not, is the private entity performing a “public function,” i.e. one that has traditionally been done by the government?

7.A.3. Or, is the private entity “entangled” with the government such that the government encourages or facilitates private conduct that violates the Constitution?
7.B. Does the state action draw a classification?
7.B.1. Explicit classification in the law?
Railway Express (1949).  Statute drew a line between advertisements of products sold by the owner of the truck and general advertisements.

Korematsu (1948).  Military order excluded all of Japanese ancestry from parts of West Coast.  Prohibited?  No.  But for first time, Ct calls all classifications based on race “suspect,” and subject to strict scrutiny.  Here, the government had a “pressing public necessity.”
McLaughlin (1964).  FL statute criminalized cohabitation by interracial unmarried couples.  Prohibited?  Yes.  A classification based on race.  Since there is no overriding statutory purpose requiring the proscription of the conduct, the statute is invidious.
Loving (1967). VA statute criminalized marriages between whites and blacks, punishing each person equally.  Prohibited?  Yes.  This statute draws a classification based on race even if the burden is on both races.  Also, this statute is invidious: its only purpose can be white supremacy.  Thus strict scrutiny.

Bakke (?).
Grutter (2003). UM law school seeks to enroll a “critical mass” of minorities.  Prohibited?  No.  This is a racial classification, and thus subject to strict scrutiny.  But there is a compelling governmental interest: attaining a diverse student body because of its educational benefits.  Also, the means are narrowly tailored: it is not a quota, race is just a plus factor.
Gratz (2003).  UM undergrad adms gave points to minorities.  Prohibited?  Yes.  Not narrowly tailored.
7.B.2. Neutral law, discriminatory effects implies discriminatory purpose?
Yick Wo (1886).  San Francisco ordinance required a license to operate a laundry.  All but one of the non-Chinese applicants received a license.  None of 200 Chinese applicants received a license.  Ordinance prohibited?  Yes.  The facts establish intentional classification/discrimination in the application of a law without de jure classifications.

Gomillion (1960). AL law redrew a city boundary, excluding practically all of the black voters.  Prohibited?  Yes.  Evidence proves purposeful discrimination.

Palmer (1971).  Jackson, MI ordinance closed public pools after ordered to desegregate.  Prohibited?  No.  Insufficient evidence to infer a discriminatory purpose or motive.  Indeed, motive analysis is problematic.
Washington v. Davis (1976).  DC ordinance mandated a test for aspiring police officers.  More blacks failed than whites.  Petitioners alleged only discriminatory effect, not purpose; and that the test was not rationally related to a legitimate purpose.  Prohibited?  No.  A state action is not unconstitutional because of a “racially disproportionate impact.”  There must be a purpose or intent to discriminate.  Yet effects are not irrelevant.  Discriminatory effects provide an evidentiary basis for inferring discriminatory purpose.
Arlington Heights (1977).  Chicago refused to rezone property to allow low-income housing in a wealthy suburb; probably minorities would live in it.  Prohibited?  No.  Discriminatory effects exist.  But effects are not sufficient to infer discriminatory purpose.  Besides effects, discriminatory intent can be established through historical background of state action, the legislative history.
Rogers v. Lodge (1982).  GA county at-large voting system resulted in no blacks being elected in a black-majority district.  Prohibited?  Yes.  Evidence establishes discriminatory purpose.

Hunter v. Underwood (1985).  AL constitutional provision denied voting rights to persons convicted of crimes involving “moral turpitude.”  Ten times as many blacks as whites had been disenfranchised under the provision.  Prohibited?  Yes.  Historical background of provision (1901 white supremacy) and discriminatory impact prompt inference of discriminatory purpose.
Shaw I (1983).  NC racially gerrymandered a district to get blacks elected.  Prohibited?  Yes.  Why?  Evidently all racial gerrymandering challenges get strict scrutiny.
7.C. Is the classification a “suspect classification”?
Three types of suspect/racial classifications: laws that burden only one class, laws that burden both classes, laws that require the classes be “separate but equal.”  Strict scrutiny attaches to all.

Policies for extending “suspect classification”: immutable characteristics; (2) fn 4; (3) a history of discrimination reflects likelihood that legislation is rooted in prejudice.
Korematsu (1948).  For the first time, Ct calls all classifications based on race “suspect,” and subject to strict scrutiny.  Here, the government had a “pressing public necessity.”

Loving (1967). This statute draws a classification based on race: it does not punish marriages between other races.
7.C.1. Is the classification invidious?  Then strict scrutiny.
Loving (1967).  VA miscegenation statute is invidious because its only aim is the preservation of white supremacy.  How does Ct know this?
Grutter (2003). UM law school uses a classification.  Compelling governmental interest: attaining a diverse student body because of its educational benefits.  Narrowly tailored?  Yes. not a quota, race is just a plus factor.  Why invidious?
Gratz (2003).  UM undergrad admissions gave extra points to minorities.  Not narrowly tailored.
7.D. If not, does the classification burden a “fundamental right”?  Then strict scrutiny.
Fundamental rights are equal access to voting and equal access to the judicial processes.  Necessities like education and welfare benefits are not fundamental rights.  Notice that there is no intent requirement.
Voting

Voting is preservative of democracy, i.e. FN4.  Hence wealth classifications infringing on that right are suspect.  But also, Constitution does not mandate social democracy, it does not place an affirmative obligation on government to create egalitarianism; also poverty is not an immutable characteristic and the poor are not without political power.
Harper (1966).  VA imposed a poll tax as a precondition to voting.  Prohibited?  Yes. The classification here is wealth.  That classification impinges on a fundamental right, voting.  Hence strict scrutiny.  Compelling gov interest = qualified electorate.  But wealth classification is not narrowly tailored to that.
Kramer (1969).  NY law limited voting in school district elections to those who owned taxable real property or had children in the local schools.  Prohibited?  Yes.  Fundamental interest, hence strict scrutiny.  State might have a compelling interest in limiting voting to those that care.  But this law is not narrowly tailored since it both excludes those who do care and includes those who do not.

Reynolds (1964).  AL voter districts based on 1900 census, “disenfranchising” those in faster growing districts.  Prohibited?  Yes.  Earlier voter apportionment claims have been non-justiciable because of a lack of standards.  Here, Ct ordains a standard: one person, one vote. FN4 pp and EPC!
Vieth (2004).  PA redistricting scheme challenged. 4 justices voted that claim was non-justiciable.  Reynolds’ death is perhaps imminent.
Access to courts
Griffin (1956).  IL law required appellants to pay for a transcript of the trial.  Prohibited?  Yes.  Classification here is wealth.  It impinges on the fundamental right to equal access to courts.  The ability to pay costs has no rational relationship to a defendant’s guilt or innocence.  There is no equal justice when the kind of trial a man gets depends on the amount of money he has.  Odd because there is no constitutional right to an appeal.

Douglas (1963).  CA did not appoint counsel for an indigent defendant during appeal.  Prohibited?  Yes.  Classification based on wealth.  CA must appoint counsel for the first appeal.  Harlan dissent.  Appropriate analysis of this challenge is under procedural due process.

Boddie (1971).  CT law required applicants for divorce to pay court fees.  Prohibited?  Yes.  Based on procedural due process.
Kras (1973).  Refused to extend Boddie to all civil proceedings.  Court fees usually ok.

MLB v. SLJ (1996).  MI law required that in an appeal of parental rights proceedings appellant must pay court fees.  Prohibited?  Yes.  True, only a limited prohibition on court fees in civil cases.  But Broddie is to be extended to parental rights cases.  Broddie and this case are unique from other civil cases because of fundamental interest at stake.  EP (and DP) demand wealth cannot affect outcome of such proceedings.
Other “rights”
Rodriguez (1973).  TX public education finance system relied on local property taxes, producing substantial disparities in per-pupil expenditures.  Prohibited?  No.  There is no suspect classification or fundamental interest involved.  Thus rational basis.
7.E. If not, is the classification gender?  Then intermediate scrutiny.
“Classifications by gender must serve important governmental objectives and must be substantially related to achievement of those objectives.”

Reed

Craig v. Boren (1976).  OK statute allowed women to drink certain beer earlier than men.  Prohibited?  Yes.  The difference between males and females with respect to this beer does not warrant the classification.  Ct employs thorough judicial review of statistics!  The real purpose (recall heightened scrutiny looks to the actual purpose, which gov must prove) is a function of bias about male immaturity. JR dissents.  How does this fit into a philosophy of Ct?  No minority here needing Ct protection.  This is the worst case ever!
United States v. Virginia (1996).  VMI denied admission to woman.  Prohibited?  Yes.  State action using gender classifications must demonstrate an “exceeding persuasive justification.”  The burden is on the state.  The state offers two.  Diversity of education types.  VMI adversative method would have to be changed to accommodate women.  Both of these fall short of establishing such justification.  Rehnquist dissent.  “Important governmental objectives” does not equal “exceedingly persuasive justification.”  Ct makes up a new standard her.  Scalia dissent.  Ct is a check on democracy, not a promoter of values.
7.F. Else, rational basis scrutiny.
The classification must have a rational relation to the object of the state action.  The state action is presumed constitutional.  The review is hyper-deferential.
Noneconomic EP

Cleburne (1985). TX city denied permit to build a mentally retarded home.  Prohibited?  Yes. The mentally ill are not a quasi-suspect group needing protection of intermediate scrutiny.  Their distinguishing characteristics do relate to legitimate government interests.  The legislature has been kind and they are not politically powerless.  Also, the slippery slope of who deserves such quasi-suspect protection.  But the city action still fails under rational basis scrutiny.  There is no rational basis for the city denying the permit.  Yet city did offer an explanations.  Dislike of a group is not a legit interest  Marshall concur/dissent.  This city action would survive rational basis.  Instead use heightened scrutiny.
Romer v. Evans (1996). CO constitutional amendment stated that no legislative, judicial, or executive body may promote the rights of homosexuals.  Prohibited?  Yes.  Kennedy maj op.  Somehow this disadvantages gays.  But gays are not a quasi-suspect class.  So rational basis.  But this amendment fails rational basis.  Why?  “Invidious intent.”  Even if not a suspect class involved, invidious intent not legit.
Washington v. Davis (1976).  DC test required of police officers rationally related to a legit objective.
McDonald (1969).  IL statute did not provide absentee ballots to voters in prison, but did provide ballots to others absent from their county.  Prohibited?  No. Case didn’t implicate the fundamental right to vote.  Thus rationality review: “The distinctions drawn by a challenged statute must bear some rational relationship to a legitimate state end and will be set aside as violative of EP only if based on reasons totally unrelated to the pursuit of that goal.  Legislatures are presumed to have acted constitutionally….”

Murgia (1976).  MA law required police must retire by 50.  Prohibited?  No.  The classification is rationally related to the objective – assuring physical fitness of the police.  Of course the classification was imprecise, but “Perfection in making the necessary classifications is neither possible nor necessary.  Such action by a legislature is presumed to be valid.”  Marshall dissent.  Ct shouldn’t use a two-tiered system.  There should be multiple considerations, including the character of the classification, the importance to the people in the discriminated class of the benefit they lose, and the state interests in support of the classification.

Vance v. Bradley (1979).  Federal law required Foreign Service workers retire at 60.  Prohibited?  No.  Notable because the gov provided little evidence to defend relationship of classification to the objective.

U.S. Railroad Retirement Bd. (1980).  Fed law stated a day after which workers joining the railroad would not be eligible for dual benefits.  Prohibited?  Only question is whether Cg achieve its purpose in a patently arbitrary or irrational way.  “Where, as here, there are plausible reasons for Congress’ action, our inquiry is at an end.”  Steven concurrence.  Constitution requires more than a “conceivable basis” for the classification.  Brennan dissent.  Ct has not applied the rational basis test.  The actual analysis subjects fed laws to no scrutiny.  Ct must ask what the purpose of the statute is and whether the classification is rationally related to achievement of that purpose.  Majority does not ask the actual purpose, but asks what is a possible purpose.
Economic EP
Railway Express (1949).  NYC regulation forbid ads on vehicles, making exception for vehicles doing the business of the owner.  Petitioner argued that the classification had no relation to its objective: ads by owners and general ads distract drivers equally.  Prohibited?  No.  But Ct only ponders potential rationales.  Perhaps the local authorities concluded that the two classes do cause different distractions. 

Williamson v. Lee Optical (1955).  A subDP and EP case.  Here, another economic classification, inviting very deferential review.  “The prohibition of EP goes no further than invidious discrimination.”

8. Free expression clause prohibition?

8.A. Does the state action regulate “fighting words”?
Why free speech?  Benefits of the marketplace of ideas.  It’s how the political process functions.

Speech must “tend to incite an immediate breach of the peace” by causing an “average person” to retaliate.  Usually must be directed a one person, not a group.  Dirty words not such, only brawling words.

Cohen (1971).  D wore jacket in courthouse saying “Fuck the draft.”  Convicted of disturbing the peace.  Prohibited?  Yes.  State cannot forbid this particular word.  Slippery slope.  Also, some speech value.  Little Ct attention to the potential for breach of the peace.
Chaplinsky (1942).  D called the Marshall a “damned fascist” and a “God damned racketeer.”  Convicted of something.  Prohibited?  No.  Ct creates the “fighting words exception.”  Speech likely to provoke the average person to retaliation and thereby cause a breach of the peace.  Why the exception? Such speech is not part of the marketplace of ideas, of only slight social value, and pales in comparison to the potential harm of the breach of peace.  Thus, the exception is categorical, all such is not protected, but rationalized by balancing the harm and the social benefit.
Gooding (1972).  D said to the police, “White son of a bitch, I’ll kill you.”  Convicted.  Prohibited?  Yes.  Here the speech was unlikely to provoke a retaliation since speech was directed at a police officer.

Johnson (1989).  TX law prohibited flag burning as inciting a breach of the peace.  Prohibited?  Yes.  Since speech was directed at a group not an individual, unlikely to cause a breach of the peace.
8.B. Does the state action regulate “speech inciting seditious or criminal activity?

8.B.1. If yes, is the law “overbroad”?

The Constitution does “not permit a State to forbid or proscribe advocacy of the use of force or of law violation except where such advocacy is directed to inciting or producing imminent lawless action AND is likely to incite or produce such action.”

First examine the statute, esp for overbreadth.  Second, examine the D’s speech.
Brandenburg (1969).  OH statute punishes those who “advocate or teach the duty, necessity, or propriety” of violence “as a means of accomplishing industrial or political reform.”  Prohibited?  Yes.  Here, no discussion of Brandenburg’s speech.  Instead, Ct focuses on statute, which is overbroad, sweeping within it constitutional speech.  Black conc.  cpd test has nothing to do with the 1st.  Douglas conc.  cpd may have no root in the 1st.  Certainly it is inappropriate in times of peace.  The line between permissible and subject to regulation is the line between ideas and overt action.

But see Dennis (1951).  Smith Act prohibited Communist advocacy of revolution.  Prohibited?  No.  Different cpd test.  Hand formula: “In each case courts must ask whether the gravity of the ‘evil,’ discounted by its improbability, justifies such invasion of free speech as is necessary to avoid danger.”  Government need not “wait until the putsch is about to be executed.”  Brandenburg adds a imminence prong to Dennis’ incitement prong.
8.B.2. If no, does the speech represent a “clear and present danger”?
The Constitution does “not permit a State to forbid or proscribe advocacy of the use of force or of law violation except where such advocacy is directed to inciting or producing imminent lawless action AND is likely to incite or produce such action.”

Brandenburg (1969).  Here, no discussion of Brandenburg’s speech.  Instead, Ct focuses on statute, which is overbroad sweeping within it constitutional speech.
9. Establishment clause prohibition? (competing tests, V2 is probably current test).

9.A. V1: Coercion test: Does the state action tend to coerce religious conformity?
Apparently need be no “overt compulsion.”  Peer pressure is enough for coercion of conformity.
Lee v. Weisman (1992).  School gave a nondenomination prayer at graduation.  Prohibited? Yes.  The student’s attendance was “practically” compulsory.  Although she was not forced to participate in the prayer, the act of abstaining was impossible, given the peer pressure.  Thus the state coerced religious conformity.  Blackmun conc.  Ct asks wrong question.  Irrelevant whether coercion.  Key q is did the state action endorse religion, or a religion.  State cannot participate in religion.  Souter conc.  A showing of coercion is not necessary under the clause, only endorsement.  Scalia dissent.  “Psychological coercion”?
9.B. V2: Endorsement test: Does the state action have the purpose or effect of advancing or inhibiting religion?

Zelman (2002).  OH voucher system devoted lots of money to private religious schools.  Prohibited?  No.  JR maj.  The Cl prohibits states from enacting laws that have the purpose or effect of advancing or inhibiting religion.  There is a distinction between laws that provide aid directly to religious schools and those that aid schools only as a result of the choices of private individuals.  When an aid program is neutral with respect to religion, providing aid to a broad class of citizens, not prohibited.  Souter dissent.  The real effect of the aid is to promote religious schools because no real choice for the private actors.
10. Free exercise clause prohibition?

10.A. Is the state action inhibiting “free exercise”?

10.B. If yes, is the law generally applicable? Then rational basis test; else strict scrutiny.
Smith (1990).  OR law prohibited peyote use and denied employment benefits to those dismissed for its use.  No exception for NA.  Prohibited?  No.  Scalia maj.  This is a neutral law, generally applicable.  Thus rational basis, rejects Sherbert strict scrutiny test.  O’Connor conc.  Wrong test.  Should be strict scrutiny.  But law meets that.  Important objective is not having exceptions in the drug laws. Blackmun dissent.  Strict scrutiny.  Law fails.
City of Hialeah (1993).  City created ordinance obviously intended to prevent an animal-sacrificing church.  The law was generally applicable.  Prohibited?  Yes.  This law is “not neutral,” as is obvious from simple purpose analysis.  Thus strict scrutiny.  Perhaps Ct just cheated, ignored Smith and wen back to the Sherbert test.There are legitimate governmental interests in preventing animal cruelty.  But the means are under/overinclusive.  Scalia conc.  Stop purpose analysis!
The Levels of Scrutiny
Is the government’s classification justified by a sufficient purpose?
The level of scrutiny affected by (1) whether the classification is based on an immutable characteristic, (2) the ability of the discriminated against group to protect itself through the political process, (3) whether the group suffered a history of discrimination, (4) the likelihood that the classification reflects prejudice.

Note that the level of scrutiny evaluates both the means and the ends of the discriminating law.
EP Rational Basis Test: Burden of proof on challenger
Is the end a “legitimate purpose”?
Traditional “police” purpose including public safety, health, or morals.


But see Romer.  Some morals not legitimate.
But see Cleburne.  Avoiding public fear is not legitimate.


Any conceivable purpose can suffice; actual purpose irrelevant.  Railroad Express.
Do the means have a “reasonable relationship” to the purpose?

Underinclusiveness/overinclusiveness is no bar.  Railway Express.


Only arbitrary and unreasonable means unconstitutional.  Cleburne.

EP Intermediate Scrutiny Test: Burden of proof on government

Is the end an “important governmental interest”?
Are the means “substantially related” to those objectives?

EP Strict Scrutiny Test: Burden of proof on government
Is the end a compelling government interest?

Looks to real purpose, not a conceivable purpose.

e.g. life of mother in abortion cases, national security in Korematsu, diversity in AA cases; really just safety concerns and those interests that are rooted in the Constitution
Are the means “narrowly tailored” to that interest?

Best possible means in terms of under/overinclusiveness.
Principles Regulating the Separation of Powers

1. Is an action of Congress unconstitutional?

1.A. Does the congressional action run afoul of an express procedure of the Constitution (i.e. express prohibition on Congress)?

1.A.1. Afoul of the Bicameralism or Presentment Clauses?

Chada (1983). Legislative veto, provision in statutes for procedures less than Bicameralism and Presentment to overrule decisions by the Executive, is unconstitutional because the only way Congress can wield lawmaking power is through the procedures of Bicameralism and Presentment.

Clinton v. New York (1998). Line item veto violates Bicameralism and Presentment Clauses because when the President exercises this power, he “amends” or “repeals” existing law, a power that can only be exercised via the Bicameralism and Presentment Clauses.

1.A.2. Afoul of the Appointments Clause?
Article II specifies appointment procedures for (a) ambassadors, Supreme Court justices and officers of the United States and (b) inferior officers.

Buckley (1976). Cg legislated to influence appointments to inferior offices. No deviation from proc allowed. Art II does not authorize Cg to appoint inferior officers.  Related to the anti-aggr. principle, but the distinction between the two categories is that the anti-aggr. principle focuses on Cg’ delegation of executive/ judicial power to legislative bodies, while this focuses on legislative appts to executive bodies.
1.B. Does the congressional action run afoul of the anti-aggrandizement principle?

1.B.1. i.e. Does the action have the purpose or effect of extending Congress’ influence beyond the process of lawmaking?  i.e.  Does the action have the purpose or effect of shifting executive power to Congress?
This is premised on structural reasoning about SoP, hence the distinction between this and express proc s is not a bright line one; outcome of either is the same, unconstitutional.
Bowsher (1986).  Cg delegated to GAO power to enforce deficit gaps through across-the-board spending cuts.  Unconstitutional.  Referenced Chadha.  Legislative power ends with enactment, so control of the execution of laws can only be achieved by enactment of legislation.  Any delegation of power to a legislative body for enforcement of a law post enactment is prohibited.
1.C. Does the congressional action run afoul of the general SoP principle?

1.C.1. Does the action hinder another branches’ ability to accomplish its constitutionally assigned functions (without shifting that detached power to Congress)?
If rather than delegating power to itself, Congress alters the normal functioning of the Executive or Judiciary, the test is whether the hindrance posed to the branch’s constitutional duties is justified by an overriding need to promote objectives within Cg’s constitutional authority.

Morrison (1988). Cg restrictions on the ability of the president to remove independent counsel were justified by the need for independence.  

United States v. Nixon (1974).  How far does executive privilege go?  Same principle was applied in the context of an Executive-Judiciary dispute in United States v. Nixon (1974), in which the Court held that executive privilege was outweighed by the judiciary’s basic ability to administer a criminal proceeding.

1.C.1.a. If yes, is that impact justified by an “overriding need to promote objectives within the constitutional authority of Congress”?
Morrison (1988).  Yes. Need for independence of counsel outweighs cost to Executive.

Nixon (1974).  Yes, sometimes.  Executive privilege is not absolute.

1.C.2. Does the congressional action delegate excessive legislative authority to the Executive? i.e. Did Congress give intelligible principles to guide the Executive?
The Court has not invalidated a single law since 1935 as unconstitutional delegation, despite the proliferation of administrative agencies that wield rulemaking (legislative), enforcement and adjudicative authority.  The only requirement is that Congress give the Executive “intelligible principles” to guide the Executive in the exercise of its discretion.  (American Trucking, 2001)
Dissents in Mistretta urged the revival of the doctrine.
Mistretta (1989). Upheld delegation of the development of sentencing guidelines to the Judiciary.  
Clinton v. New York.  Dissenters argued that the proper way of viewing the “line item veto” was under the doctrine of nondelegation, under which the authority clearly passed muster; the characterization as “amending” or “repealing” law was incorrect and a misuse of formalism from their perspective.

2. Is an action of the Executive unconstitutional?  (varies with Youngstown vision)

2.A. V1: Is the Executive acting without an express authorization from Congress?

2.B. V2: Is the Executive violating an Act of Congress or the Constitution?

2.C. V3: Is the Executive interfering with the functioning of Congress or the Judiciary?

2.D. V4: Executive has some inherent powers.  Is Executive acting outside of those inherent powers?

3. Is an action of the Judiciary unconstitutional?  By definition, any judicial action is constitutional.  However, the Judiciary does place a few prohibitions on itself.

3.A. Is there standing, ripeness, etc.?

3.B. Is the Judiciary reviewing a “political question”?

3.B.1. Does the Constitution commit the question to another branch?

3.B.2. Is there a lack of judicially discoverable and manageable standards for resolving the question?
Baker v. Carr (1962).  Voters in TN sued for reapportionment of voting districts under EPC.  There hadn’t been a rezoning in years.  Prohibition? Unknown.  This is a political question.  Guaranty Clause challenges are non-justiciable.

Shaw.  Apparently these questions are now justiciable.
3.B.3. Does the question require respect for a prior decision of another branch, or could a conflict with an announcement of another branch embarrass the Court?

3.B.4. Or, more specifically, does the question involve the electoral process, foreign affairs, Congress’ regulation of its own affairs, the Constitutional amendment process, the impeachment process, are an incident for which the Judiciary cannot provide relief?
Nixon v. United States (1993).  Nixon, an impeached and convicted judge, alleged that Senate ruled under which he was impeached was unconstitutional because it did not seat the full Senate during the evidentiary hearings.  Prohibited?  Unknown.  Non-justiciable because Ct doesn’t interfere with impeachment proceedings, the one congressional check on the Judiciary, and because the text commits the question to Senate.
outlines.ilrg.com

Page 1 of 20
PAGE  
outlines.ilrg.com

Page 2 of 20

