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Questions to ask

1) Is it relevant under 401?

a. What is the relevance theory

2) Does categorical exclusion apply?

3) Is testimony hearsay (i.e., statement offered for truth of matter asserted)?

a. If so, does it fit w/in 1 of the exceptions

b. Don’t forget the garbage pail exception

4) Is evidence more prejudicial than probative under 403?
5) Should the judge issue a limiting instruction under Rule 105?

a. can get if only admissible for one purpose but probably ineffective
Remember: judge determines preliminary questions under 104(a)

Models of Decisionmaking
· rational truthseeking – construe evidence to promote rational DMing

· quasi-rational truthseeking – jurors not completely rationale so judges should restrict some info. to counteract cognitive biases

· narrative integrity – evidence must fit into norms (normal narrative)

· Does X make intuitive sense?
· concern about legitimacy of courts

· fingerprints and eyewitnesses part of our system
· what does jury reasonably expect to see?

· pragmatic DM’ing – should construe rules of evidence based on exigencies of case
· no general point

Is information relevant (401/402)?

· What is relevance theory? (i.e., for what purposes is evidence being introduced?)
· is it for proper purpose under categorical exclusion/char rules?
· only “relevant evidence” can be admitted - 402
· “relevant evidence” is evidence that makes a fact (that is “of consequence to determination of the action”) more or less probable than w/o evidence - 401
· rule combines relevance w/ old notion of materiality

· liberal standard – doesn’t say how much more probable

· a brick is not a wall – difference b/w relevance and sufficiency

· presupposes and construct norms of how world works

· 104 – preliminary ?s

· (a) ?s of admissibility determined by court (i.e., judge)

· (b) – relevancy conditioned on fact – court should admit upon evidence sufficient to support fulfillment of condition

· NOTE: all evidence is conditionally relevant to some extent but only that which doesn’t connect to factfinders’ experience comes under 405

· might reflect policy determination (e.g., gay in sexual assault case; Solom – woman didn’t want child split in half)

· Probabilistic proof

· Bayes Theorem – determines conditional probability – new evidence changes initial likelihood ratio (of guilt, witness credibility, etc.)

· Does evidence make something more probable than not?

· People v. Collins (Cal. 1968) (evidence of mathematical probability irrelevant b/c illogical and distracted jury from key issue)

· Commonwealth v. Beausoleil (Mass 1968) – inculpatory paternity test results admissible w/ limits b/c inform on probability of paternity

· ? of legitimacy – whether sufficient to take away liberty

· Smith v. Rapid Transit (Mass. 1945) – color of bus not enough to find D liable

· So need non-probabilistic proof to substantiate

· needs to be related to offense (e.g., mens rea irrelevant if strict liability)

· might have to meet preliminary foundation (104(b))

· But if applied 104(b) literally would never admit anything b/c everything is relational

· what is marginal relevance once you stipulate?

· quasi rational truthseeker will say no weight

· but narrative integrity model disagrees (See State v. Crump – allowed to present gruesome photos despite stipulation to murder)

· Old Chief – legitimate contribution of evocative evidence can’t always be reproduced by dry stipulations

Is information more prejudicial than probative (403)?

· 403 – exclude relevant evidence if probative value is “substantially outweighed” by danger of unfair prejudice, confusion of issues, misleading jury, or delay

· favors admissibility b/c only outlawed where “substantially outweighed”

· General rule – should admit if it makes things better and exclude if it makes things worse

· Judges have broad discretion

· reversed on appeal only for “clear abuse” of discretion

· explicitly invites judges to evaluate cognitive, emotional and other sensibilities that underwrite factfinders’ inferences

· in assessing probative value, think of marginal value

· SO don’t think in absolute terms, but relative to alternatives or remaining proof (Old Chief)

· examples of excluded evidence

· unfair prejudice –

· sensational evidence (e.g., D’s criminal background)

· gruesomeness of photos not grounds for inadmissibility (State v. Crimp (Kan. 1982))

· reasoning follows narrative integrity model – need of prosecutors to tell story

· concealment of identity (US v. Silverman (9th Cir. 1988)) – not sufficient to infer guilt

· NOTE: didn’t say exclusion as prejudicial but this speaks to motivational prejudice – guilty of something so who cares what

· Compare Illinois v. Wardlow (2000) – unprovoked flight is sufficient grounds for Terry stop 
· SO seems to be relevant

· DK’s 3 kinds of prejudice

· motivational prejudice (provokes animus to D)

· inferential 

· concern of quasi-rational truthseeker humans will misprocess info. (vividness; descriptive richness)

· political – connection b/w evidence and norms

· e.g., passion for retribution 

· confusing or misleading (failure to prosecute others)

· SO relevant but processed inappropriately (seven smelly t-shirts)

· needlessly cumulative

· collateral  (e.g., impeach witness on color of coat)

· not in rules explicitly; common law req

· e.g., State v. Stone (NC 1954) – prejudicial to admit evidence D had condoms in incest trial; 7 months after insistent)

· clearly relevant – Bayes theorem – but prejudicial b/c jury might have animus

· can’t be just evidence that hurts case; has to derail jury’s thinking

· balancing includes centrality of point to be proved, need for evidence, availability of alt. sources and likelihood jury would understand limiting instruction under FRE 105

· problem is jurors might give evidence more weight than it deserves (See Lempert, Modeling Relevance)

Is information barred by a categorical exclusion rule (404/407/411)?

· If not, can still exclude if prejudice outweighs probative value (404)

· extension of logic of 403 – where prejudice outweighs probative value

· DK thinks 403 does all the work – polices boundary lines

· how judge applies Rule 403 reflects his/her stance on potentially contested and evolving social norms

· to get excluded ( argue policy

· position law takes feeds back into norms

· only thing that prevents parties from evading rules (e.g., impeachment) is judge’s commitment to underlying policy

· 407 – subsequent remedial measures not admissible to prove fault (e.g., negligence; product defects) but admissible for other purposes (e.g., ownership, control)

· idea is that remedial action is equally consistent w/ mere accident and negligence

· counters “hindsight bias” – people overstate probability of past events

· BUT Posner says reminder is enough to counter

· social policy of encouraging safety measures but decreases ex ante rationale for safety measures

· stipulations endorsed as grounds for excluding evidence on issue of feasibility

· doesn’t apply to 3rd party measures (e.g., govt. recall) (sounds like it should from text but nothing to do w/ policy rationale)

· only applies to measures after event

· SO if make changes after manufacture but before event, still admissible

· obviously relevant, but prejudicial - really problem is overvaluation

· Rhode Island has exact opposite rule – evidence admissible 

· BUT just have to remove to fed court (fed proc rules apply – See Hanna v. Plumer)

· SO no incentive for states to have different rule b/c will remove to federal court

· admissible purposes

· impeachment of witness who claims no safer product design feasible

· this possibility seems to swallow rule b/c either admit to feasibility of change or get impeached

· BUT maybe feasibility different than utility (freak accident)

· But then fact of repair further relevant
· can get limiting instruction under Rule 105
· BUT always balance against risks of prejudice and confusion

· See Petree v. Victor Fluid Power (3d Cir. 1989) – can’t use impeachment as subterfuge for getting in negligence
· in Petree refusal to allow evidence of warning decal to be used for impeachment was error

· 408 – settlement offers and negotiations
· evidence not admissible (as admission of liability) unless offered for another purpose (e.g., bias or prejudice of witness, negating contention of undue delay, proving effort to obstruct criminal investigation or prosecution

· advisory notes list 2 bases for exclusion

· (1) irrelevant b/c motivated by desire for peace

· (2) public policy favoring settlement – prejudice

· statements of fact during negotiations also excluded though admissible at common law
· BUT can admit evidence otherwise discoverable (e.g., accident record) or for another purpose?

· unclear whether spontaneous apologies excluded

· determining whether something is settlement depends on judges’ view of underlying policy

· proposed CT and HI bills would exclude – rationale is to prevent lawsuits and speed settlements

· only applies where liability contested (so if only payment uncertain, admissible)

· SO – prelim question – is liability contested?

· BIG EXCEPTION TO 408 – impeachment – can’t present evidence to establish liability but can use evidence to contradict D (e.g., in settlement said he ran the light and now says it was green)

· 409 – furnishing, offering or promising to pay medical, hospital or similar expenses not admissible to prove liability

· only fact of payment, not related admissions of fact (e.g., I was drunk) are excluded
· 410 – w/drawn pleas, pleas of nolo contendre, plea discussions not admissible against D unless a) statement “ought in fairness be considered contemporaneously” w/ another statement made in course of discussions; (b) criminal proceeding for perjury or false statement

· just applies to statements of accused but may also be able to exclude statements of prosecutors under 408

· Ds can waive

· criminal trial guilty plea not conclusive like jury verdict re: collateral estoppel

· 411 – evidence that person was or was not insured against liability not admissible upon issue of whether person acted negligently or wrongfully. Admissible for other purposes (e.g., agency, control, prejudice of witness)

· can impeach witness by saying hired by insurance company

Is rule inadmissible character proof?

· 404 – character propensity rule – can’t admit character evidence to prove conduct except

· D opens the door for P to rebut good character (See Michelson v. US (1948))

· NOTE: evidence must be pertinent for D to offer

· e.g., can ask character witness whether they heard about past conviction

· only open door w/ respect to type of character considered (e.g., if show peaceable prosecutor can’t say dishonest)

· cross-examination must have good faith basis (rumor not enough)

· can rebut D’s evidence of character of victim (e.g., to show self-defense)

· 404(a)(2) – homicide exception rule – prosecutor can anticipate in case in chief that D might claim victim was first aggressor

· evidence provided in 607, 608, 609

· other crimes, wrongs or acts – on cross exam
· need (1) good faith basis for believing D committed bad act; and (2) specific bad act is relevant to specific character trait

· NOT admissible to show violent/bad tendency 

· See, e.g., People v. Zackowitz (NY 1930) – couldn’t admit evidence of arsenal to show D was dangerous, evil man

· BUT admissible for other purposes (e.g., proof of motive, intent, preparation, identity, absence of mistake)

· identity - reasoning is that 2 incidents with same peculiar actus reus (distinct MO) probably performed by same person

· See US v. Danzey (2d Cir. 1979) – admitted evidence of 15 similar robberies to show design, system or plan

· not more prejudicial than probative b/c only evidence of D’s identity

· Doctrine of chances – multiply probabilities - objectively improbable so many accidents would befall accused

· increasingly likelihood of event

· See, e.g., Brides in the bath case; infanticide case; US v. Beechum (could bring in testimony of stolen credit cards to show intent to give silver dollar to supervisor)
· not just impeachment; actually introduce

· element of crime (extortion; rebutting entrapment)

· 403 balancing

· how disputed is point?

· how adequate is proof of prior misconduct (conviction v. arrest)

· probative force (less if remote in time)

· proponent’s need for evidence? 

· availability of less prejudicial proof?
· inflammatory effect

· similarity to charged crime

· effectiveness of limiting instructions

· extent to which evidence prolongs proceedings

· can stipulate but can’t always reproduce evocative effect by dry stipulations (Old Chief)

· 406 – habit – can introduce evidence of someone’s habit to show they’ve acted in conformity with habit

· difficult to distinguish character and habit

· character – disposition general enough to encompass lots of different kinds of specific behavior 
· habit – disposition that manifests self by narrow range of behavior (regular response to specific situation) 
· drunkenness and violent behavior don’t count

	
	Character
	Habit

	Disposition
	General 

(e.g., bad person/ bad driver)
	Specific 

(e.g., always go through sign)

	Acts
	Heterogeneous 
	Homogeneous 

	Regularity
	Episodic
	Invariant

	Volition
	Consciousness
	(semi) automatic; unconscious? (e.g., brushing your teeth)


SO shows you that you have to fit it in habit box to get it to count – or even just say it’s between character and habit ( 403 balancing

· 405 – allowable methods of proving character – 

· (a) reputation or opinion 

· e.g., D is a good person

· can have cross exam about specific acts

· purpose not to establish that the acts took place, but test witness’ knowledge/credibility 

· (b) specific instances – ONLY if character essential element of charge

· witness needs foundation (i.e., knowledge) under 602 
· SO if permissible proof under 404, Rule 405 governs form

· dangers of character proof

· jury might punish uncharged misdeeds

· jury might overvalue probative worth

· Davies – scientific evidence unclear re: whether character has any relevance in predicting actions

· 607 – impeachment - any party (including party calling witness) may attack credibility
· ways to attack:

· bias or motivations (e.g., friendship, financial stake)

· defect in mental or sensory capacity (e.g., alcohol, mental illness)

· untruthful character (608, 609)

· cross exam on conduct and prior convictions

· contradiction

· extrinsic evidence shows wrong

· not barred by 608(b) b/c not about untruthfulness; fact

· 608 – impeachment of witness for untruthfulness – no extrinsic evidence
· 2 limitations 

· (1) evidence refers to character for truthfulness or untruthfulness

· (2) evidence of truthful char admissible only after character attacked

· need foundation for testimony under 602 (basis for opinion)

· can’t prove specific instances of conduct (other than conviction – Rule 609) by extrinsic evidence but can come in under cross exam

· broad view is that any conduct indicating bad character (e.g., robbery, assault) indicates untruthfulness, but narrower view is that behavior only bears on veracity if it involves falsehood or deception

· FRE rejects broad view but some support for middle view – can ask about acts where witness seeks personal advantage by depriving others of rights

· US v. Fearwell (DC Cir. 1978) – petty larceny isn’t crime of dishonesty

· Rule 608 ?s to ask

· is testimony character propensity proof ( inadmissible

· is it truthfulness/untruthfulness ( admissible

· reputation/opinion okay under 608(a)

· no bolstering; only rehabilitation

· specific acts only on cross exam

· no extrinsic evidence

· NOTE: sometimes better for attacking party to use 608 and ask about acts themselves than 609 and ask about convictions

· Rule 608 prohibition on extrinsic evidence doesn’t apply to impeachment for bias (US v. Abel (1984))

· collateral matter rule – may not impeach w/ extrinsic evidence on collateral matters (e.g., what was playing at movies)

· must be matter that would independently come into evidence (i.e., bears on substantive issues)
· rationale is to keep thing focused (crystallization of Rule 403)
· See US v. Pisari (1st Cir. 1981) – couldn’t admit previous robbery with similar, but not identical MO; defense is alibi

· 609 -  impeachment by evidence of conviction of crime - extrinsic
·  (c) not admissible if pardon, annulment or cert of rehab

· (d) juvenile adjudications generally admissible

	
	Dishonest
	Non-dishonest

	Recent (< 10 years)
	Admit per se – 609(a)(2) 
(no 403 – So should make implicit 403 determination)


	1 – felony (crime punished by death or prison > year)

2 – probative value v. prejudice

· Not Criminal D ( normal 403 (admit unless probative substantially outweighed by prejudice)

· Criminal D ( probative value outweighs prejudicial value (higher standard than 403)

	Remote (> 10 years)
	Probative value substantially outweighs prejudice and felony or dishonest anything


· DK thinks judge applies dishonest, recent category in 403 way

· so attitude towards evidence helps judge determine whether to admit

· under Luce v. US (1984), D must testify to later urge error on grounds of admission of convictions

· remote crimes – honest or dishonest and felony or misdemeanor may color 403

Is it a sexual assault case?

· 412 – shield law – bars evidence of prior sexual conduct to prove (1) alleged victim engaged in other behavior; or (2) sexual predisposition unless 
· in civil case – probative value substantially outweighs harm to victim or unfair prejudice to any party
· in criminal case – 3 exceptions
· (1) prove person other than accused source of semen, injury or phys. evidence; 

· (2) evidence of specific instances of sexual conduct b/w victim and accused to prove consent; 

· (3) evidence where exclusion would violate constitutional rights (e.g., victim stated she’d have sex with 1st person encountered that night)

· higher than 403 standard in 3 respects

· presumption is exclusion unless proponent demonstrates admissibility

· must substantially outweigh, not just outweigh

· harm to victim on scale along with prejudice

· SO can admit reputation evidence of unprovoked violence but not of promiscuity

· BUT can get what D believed of reputation (Doe v. US (See 4th Cir. 1981) – admissible to support claim of mistake re: consent)

· sexual conduct includes physical conduct, dress, speech and lifestyle

· adopted by every state

· 413 – evidence of similar crimes admissible in sexual assault cases (even if uncharged) for “any matter to which it is relevant”

· no time limit

· presumption in favor of admission

· 414 – evidence of similar acts/crimes admissible in child molestation cases
· 415 – evidence of similar acts admissible in civil cases concerning sexual assault or child molestation

· SO contrast with 404(b)’s general prohibition on evidence of char or propensity

· could also get in under doctrine of chances – absence of mistake (recall coins story)

· rationale – need for evidence

· sexual assault crimes have defense of consent which is hard to rebut

· child molestation cases have child victim-witnesses whose credibility easily attacked

· Most states have shield laws but only AZ, CA, IL, and LA have sex crimes char. propensity rules

· Remember: none of the rules restrain discretion of judge; still makes 403 judgment implicitly or implicitly

Is testimony barred as hearsay?

· hearsay = statement (i.e., assertion) offered into evidence to prove the truth of the matter asserted (Rule 801)

· is statement assertion?

· silence doesn’t usually count

· BUT see example of D not responding to comment there bills were $1,000 bills not $1 bills (p. 312)

· only works if we expected person to say something so asserting

· assertive conduct does if intend to make assertion (e.g., black crepe)

· judge decides this under 104(a)

· concern about reliability of statements b/c can’t cross examine

· key ? – does relevance theory depend on crediting truth of what was said (compare jeweler saying I bought these to mens rea for receiving stolen goods)

· Tribe – problem with hearsay is declarant not testifying so everything filtered through belief of person testifying

· potential problems: (1) misperception; (2) faulty memory (fades over time); (3) risk of insincerity (speaker might shade truth or blatantly falsify); (4) narrative ambiguity (declarant misspeaks or is misunderstood)

· two inferences – (1) witness believes X; (2) X is evidence of event or condition

· ? – does relevance of statement made by declarant depend on some kind of appraisal on belief of declarant? Or can we draw inference w/o having to make a trip through mind of declarant?

· rational truthseeker would admit and rely on jury to discount

· Rule 802 – hearsay not admissible except as provided by other rules
· Exceptions

· 801 (d)(1) – prior statements by witness

· A - (1) inconsistent; (2) under oath; (3) available for cross now 
· B – consistent w/ testimony and offered to rebut impeachment attempts

· Tome v. US – must be uttered before supposed motive to fabricate

· C - identification

· judge decides inconsistency under 104(a)

· 801(d)(2) – admission by party opponent (i.e., statement against interest)

· A – own statement

· Burton v. US – error to admit statement by co-D implicating another

· but okay if statements “interlock” (Cruz v. NY)

· B – statement of which party “manifested an adoption or belief in its truth”

· e.g., affidavit in previous trial

· maybe silence in face of admission is relevant (e.g., p. 312 – bills are $1000s not $10s)

· C – statement by person authorized to make statement

· e.g., attorney pleadings (including opening statements – McKeon)

· D – statement by agent

· on duty; matter w/in scope of employment
· obviously company can’t say making damaging statements outside scope

· E – statement by co-conspirator in furtherance of conspiracy
· reqs: (1) “during course of” + “in furtherance of”

· limiting statement to use as evidence only after jury determines

· not more reliable, but realism ( improve verdict accuracy

· consistent with norms that legitimate proof

· 804(b)(2) – declarant unavailable 

· unavailable = (1) privilege; (2) refusal; (3) lack of memory; (4) death or physical illness; (5) proponent unable to procure attendance

· if unavailable ( following not excluded

· prior testimony w/ opportunity to cross exam

· justification weakest for depositions, but might count; high standard for unavailability in cirm cases

· grand jury doesn’t count b/c no cross exam

· could say less incentive at civ proc so no real opp for cross exam

· dying declaration

· Shepard v. US (1933) – need imminent death and knowledge of it

· statement against interest

· must be against interest at time 

· But need corroborating evidence if exposes declarant to liability and offered to exculpate accused

· doesn’t apply to attempts to curry favor (e.g., plea bargains)

· US v. Williamson (1994) - only applies to statements against interest and not neutral matters (here statement exonerating D)

· 612 – writing to refresh memory 
· can refresh while or before testifying
· 803 – availability of declarant immaterial

· (1) present sense impression
· 1) contemporaneity; 2) speaker perceived; 3) statement describes or explains event or condition

· So must be immediate

· Ex: 911 calls

· (2) excited utterance
· 1) external stimulus (usually violent crime); 2) excited reaction (subjective test); 3) statement relates to stimulus

· broader than present sense impression

· ? of how long excitement prevails

· SO always better to claim excited utterance than present sense impression b/c can get in more (relate to v. describe) and don’t need immediancy
· criticized b/c excitement impairs accuracy

· (3) state of mind – mental impressions NOT fact remembered or believed

· rationale – own impressions so accurate; better than alternative (calling witness)

· can use for intent for future conduct (See Hillmon (1892) – admitted evidence he planned to go west with walters)

· controversial in two respects

· 1) using present intention to prove future conduct (inferential step)

· 2) using present intentions of one person to prove another’s future conduct

· appellate authority against using evidence to prove what others’ did but can show what declarant did (e.g., Us v. Pheaser – victim planned to meet D)

· fact-laden statements count but use 403

· backward-looking statements (what happened) not allowed, but forward looking statements fine (See Shepard v. US)

· here problem is clearly for truth of matter asserted

· (4) statements for purposes of medical diagnosis or treatment

· medical history; symptoms; pain; general character of cause insofar as “reasonably pertinent” to diagnosis/treatment

· “reasonably pertinent” standard is objective but broad

· But doesn’t statements attributing fault or IDing assailants

· fine if statement only made to doctor for purposes of testifying

· counts for statements made on patient’s behalf (e.g., parents)

· rationale – statements made in context that enhance trustworthiness and can’t recapture even by in-court testimony

· (5) recorded recollection 

· (a) prior knowledge; (b) adopted contemporaneously; accurate; (c) no present recollection

· b is hard b/c no recollection; could show regularity

· can read into evidence but not received as exhibit unless offered by adverse party

· recorded by witness

· (6) business records

· (a) contemporaneous; (b) personal knowledge (of someone, not W); (c) kept in regular course of business; (d) trustworthiness

· “business” includes profit and not for profit businesses

· can’t be motivated by litigation threat (See Palmer v. Hoffman (1943) – railroad accident report)

· (7) absence of business record

· (8) public record - (A) activities of offices or agencies; (b) matters observed pursuant to legal duty except for police reports in crime cases (but not against D in crime cases); (c) “factual findings” from investigations in civil cases and against govt in criminal cases (so not against D in crime cases)
· presume public agent will perform duty properly

· admissibility of evaluative (adjudicaition-lite) report is controversial – look at 1) timeliness; 2) special skill of official; 3) whether hearing held; 4) motivation problems

· US v. Oates (2d Cir. 1977) – report that powder was cocaine was inadmissible

· 911 calls might count

· (9) records of vital statistics (e.g., death, birth, marriage)

· (10) absence of public record or entry

· 807 – garbage pail exception  - not covered by 803 or 804 but equivalent circumstantial guarantees of trustworthiness
· 1) offered as evidence of material fact

· 2) more probative than alternatives

· 3) interests of justice served by admission

· 4) notice (flexible not formal standard)

· NOTES: corroboration helpful but not necessary according to Idaho v. Wright (1990) and if speaker testifies, concern diminishes

· US v. Barbati – admitted small town newspaper report about fire (cited in advisory notes)

· near miss
· most common is grand jury testimony

· 613 – prior statements – procedure

· don’t show witness but must disclose to counsel

· extrinsic evidence of inconsistent statement not admissible unless witness offered opp. to explain

· BUT doesn’t apply to party opponent 

· ALSO can get hearsay in through impeachment

· BUT still have 403 – way to plug impeachment loophole

· Whitehurst v. Wright (5th Cir. 1979) – couldn’t impeach own witness to get in hearsay evidence 

· Rule 805 – hearsay w/in hearsay – each part must conform to exception (i.e., independently admissible)
Does accused (in criminal trial ONLY) have right to confront witnesses against him?
· 6th Amendment provides right to confront witnesses

· want D to have opportunity to test reliability of evidence

· hearsay doctrine and confrontation clause have overlap but not same thing

· SO can violate confrontation clause even if admissible under hearsay exception

· Doctrine unclear

· clear part

· 1) prior cross-examination removes any problem with introducing evidence 

· Mattox v. US (1895) – admitted prior testimony under oath 

· CA v. Green (1970) – preliminary hearing testimony admitted

· more controversial b/c not same incentive at prelim hearing

· 2) deferred cross-examination (opp at trial) cures any problem with introducing out of court statement

· unclear – what happens if no cross
· before Crawford, would have analyzed under Ohio v. Roberts and admitted if 

· 1) came w/in firmly rooted hearsay exception  OR

· See, e.g., White v. Illinois (1992) – admitted babysitters’ statements about sexual assault
· 2) declarant unavailable and statement made under circumstances that provided particular guarantees of trustworthiness

· See, e.g., Idaho v. Wright (1990) – didn’t admit testimony of child that daddy touched her with his “pee pee” b/c failed “totality of circumstances” test for trustworthiness

· lower court had admitted under garbage pail exception

· Crawford v. Washington (2004) formally overrules Roberts and draws distinction b/w testimonial and nontestimonial statements
· testimonial statements (e.g., police interrogation; affidavits or other in-court testimony) ( NO unless fits in 1 or 2
· scholarship split on whether 911 calls count – plea for help v. investigative information
· nontestimonial statements ( ??

· indicia of reliability might be enough

· Scalia wants expansion (test. statements excluded more often) and expansion (nontestimonial evidence excluded less often) but DK doesn’t anticipate changes b/c non-test. evidence already admissible under hearsay exceptions
· Scalia doesn’t have enough votes for saying if nontestimonial statement – no confrontational violation

· DK – if it doesn’t fall under firmly rooted hearsay exception, pretty likely statement will be testimonial

· whole point of hearsay rules is to ID statements we don’t want to admit b/c we think they should be brought in as live testimony

· only case that definitely called into doubt by Crawford is White v. Illinois (1992) (admitted babysitters’ statements about sexual assault to police and doctors) 

· police statement definitely testimonial and statement to doctor might also be in anticipation of litigation

· So post-Crawford, prosecutor wants to say something is non-testimonial

· NOTES

· Harlan – availability rule in CA v. Green – if available now, have to produce; if not apply minimal reliability test

· rationale in Crawford – 

· 6th Amendment directed against use of ex parte exams/testimonial hearsay against accused

· Scalia says current doctrine is underinclusive b/c statements admitted under Roberts if indicia of trustworthiness and over-inclusive b/c applies to non-testimonial statements

· DK’s key point: hearsay rule captures sensibility we have about when confrontation is necessary for proper verdict and when it’s not

· SO Crawford turns out to be the same old test

· confrontation clause is not about reliability (goal of hearsay rules) but about what kinds of force state can use to get information to use against you

Does an evidentiary privilege preclude admission of otherwise admissible evidence?

· privileges protect certain types of relationships – want to protect privacy and encourage free flow of information; confidentiality
· DK – dimensions for analysis
· policy – normatively, how broad do we want privilege to be?
· consider private interests (speak freely; need for confidentiality); and public interest (e.g., medical treatment)
· in defending privilege, 1st move is always utilitarian

· institutional – who should make judgments about what privilege law should be?
· legislatures – elected, democratically accountable or beholden to interest groups
· courts – can protect interest groups and take broad reading
· who is better suited to resolve fact and value ?s
· federalism – non interference w/ state law
· apply state privilege to state claims but still have forum shopping in fed cases
· contravenes principle that “public has a right to every man’s evidence”
· can be absolute or qualified
· Compare Jaffee (absolute psychotherapist privilege) with Lora v. Bd. of Educ (EDNY 1977) (provided psych files of students in race discrimination suit b/c impact of disclosure limited – minimal invasion of privacy; no reason to assume parents or children rely on confidentiality – and “compelling social need”)
· quotes

· Trammel – “privileges contravene the fundamental principle that the public . . . has  the right to every man’s evidence”
· Fisher v. US (1976) – b/c privileges withhold relevant “only where necessary to achieve its purpose”
· 501 – privileges provided by common law in right of “reason and experience of state legislatures”
· SO Congress specifically delegated privilege issue to courts
· 504 – not enacted – psychotherapist-patient privilege - covers comms made for diagnosis and treatment (inc. drug addiction) except for hospitalization
· recognized absolute privilege in Jaffee v. Redmond (1996) and specifically extended to licensed social workers
· all 50 states had some form of privilege
· need for relationship “promotes sufficiently important interest to outweigh probative value of evidence”
· not recognizing would chill evidence
· Dissent (Scalia) recognizes will hamper search for truth but majority OK with this
· he wants (1) clear need; and (2) evident desirable contours
· 505 – not enacted – husband-wife privilege – accused in criminal proc may prevent spouse from testifying except (1) one spouse charged in crime against other spouse or child; (2) matters occurring prior to marriage; (3) federal prostitution
· common law marital privilege includes
· (1) marital confidences – confidential comms b/w spouses
· applies in civil and criminal cases
· exceptions – joint participants in ongoing or future crime
· (2) testimonial privilege – prohibits compelled testimony in criminal trials
· voluntary testimony fine even if in exchange for lesser sentence
· See Trammel v. US (1980) – accused can’t invoke privilege to exclude voluntary testimony of wife
· consistent w/ this, modern trend vests privilege in testifying spouse
· only a few decisions and 3 states recognize parent-child privilege
· proposed act (1999), prohibiting compulsion, didn’t pass in House
· reporters privilege
· Branzburg – 1st amendment doesn’t provide reporter’s privilege
· In re Grand Jury Subpoena (DC Cir. 2005) – no common law or 1st Amendment privilege; if not absolute, overcome by facts of case
· similar to Branzburg b/c witnessed crimes
· Tatel concurrence advocates qualified privilege but overcome here
· test = 1) need information; 2) exhaust alternative sources
· rationale – importance of confidential relationship; potential chilling effect
· overcome here b/c exhaustive investigation, gravity of crime, low value of info.
· 503 – not enacted – attorney-client privilege
· claimed by client for confidential communications 1) b/w client and lawyer or representative; 2) b/w lawyer and lawyer’s rep; 3) b/w client and lawyer to lawyer representing another in a matter of common concern; 4) b/w rep of client and lawyer; 5) b/w lawyers representing client
· judge doesn’t count as lawyer (Pritchard v. US (1950))
· identity of client outside scope of privilege (US v. Pape – 2d Cir. 1944 – pimp hires attorney for prostitute)
· BUT may be admissible if missing link
· exceptions: 
· crime-fraud
· b/w claimants who claim through same deceased client (e.g., will)
· breach of duty by lawyer or client
· document to which lawyer is attesting witness
· communication relevant to join clients in litigation b/w them
· privilege survives death of client (Swidler & Berlin v. U.S. (1998))
· argument for privilege is that the prospect of disclosure after death prevents disclosure but this is uncertain empirically
· two models 
· ATS (adversary truth seeking model) – resolves ?s about scope of privilege by determining what maximizes ability of system to achieve accurate verdicts
· virtuous partisanship – everyone should have a zealous advocate 
· SO w/in scope of privilege if it enables effective representation (Hand dissent in Pape – fact that pimp retained prostitute’s attorney)
· BUT don’t want lawyer playing conspiratorial role (e.g., assisting in running in “hit and run”)
· DK – expressive realism – law reflects and shapes prevailing understandings of how the law works
· most modern juris allow clients to assert privilege against eavesdroppers provided reasonable precautions but not historic rule (See Hoy v. Morris (Mass. 1859 – eavesdropper broke privilege)
· inadvertent disclosures often not protected – courts divided 
· subjective v. objective standard
· strict liability standard 
· creates incentives to engage in wasteful precautions and might not actually produce more info.
· negligence standard 
· look at a) degree of care; b) extenuating circumstances (e.g., massive disclosure); c) remedial steps (promptly ask for return)
· increases efficiency and reduces costs
· but requires you to send back useful info. if someone else is careless
· need actual intent 
· Corporate privilege extends to communications (Upjohn v. US (1981) – questionnaires for internal investigation are privileged)
· 1) for purposes of enabling representation of corporation
· 2) related to scope of agency 
· 3) confidential 
· 4) pursuant to corporate superiors
· SO rejects control group test (only covers controllers, e.g., CEO) but some states still have this test
· BUT if we can combine Upjohn and work product rule could cloak all of company’s activities in secrecy
· who is attorney for attorney-client privilege?
· Rule 511 – not enacted – waiver by voluntary disclosure
· if holder of privilege “voluntarily discloses” some part of matter ( privilege waives
· old rule said no partial waiver / selective disclosure but modern trend limits general subject matter waiver to where party tries to gain advantage or fairness requires
· NOTE: privileges can be overridden where necessary for confrontation clause rights (e.g., impeachment of witness via pscych hist)
Does witness have valid foundation for testimony?

· 602 – witness needs personal knowledge

· judge determines whether foundation established under 104(a)

· expert can express opinion on facts on which he doesn’t have personal knowledge

· 701 – opinion testimony by lay witnesses

· a) 1sthand knowledge

· b) helpful to jury

· slight preference for factual rather than opinions (not always – e.g., drunk v. smelled of alcohol; slurred speech)

· specific generally better but not always (e.g., chair v. hard object w/ sticks)

· compare majority and dissent in Commonwealth v. Holden (Pa. 1957) – majority allowed admission of witness’ interpretation of wink as invitation to concoct alibi

· BUT isn’t this a hearsay problem?

· c) not based on scientific, tech or other specialized knowledge w/in scope of 702

· NOTE: can avoid if testimony is fact, not opinion, but no simple definition of fact
· 704 – can’t express opinions on whether D had mental state or condition constituting element of crime or defense but can express opinions on other “ultimate issues” (e.g., D drove negligently)

· 702 – expert testimony

· a) helpful to jury

· b) witness qualified by knowledge, experience, education or training

· party to suit can testify as expert if qualified

· experience enough (See US v. Johnson (5th Cir. 1978) – marijuana smoker testified on origin of marijuana)

· c) reliable/valid

· indicia under Daubert; but flexible test for reliability under Rule 702 and Kuomho

· sometimes have preliminary hearing on this (have to if motion)

· NOTE: expert gets more general observations than lay witness; judge decides whether expert qualified and foundation set under 104(a)

· Daubert (1993) – judges act as gatekeepers

· tested methodology

· peer review

· known/acceptable error rate

· generally accepted (Frye standard)

· other factors that might be relevant

· developed opinions from independent research, not specifically for test

· accounted for alternative explanations

· as careful technique in regular prof. work outside litig. consulting

· field of expertise claimed reaches reliable results

· BUT under Kuomho (1999) inquiry is based on “particular facts and circumstances” and reviewed for abuse of discretion

· So trial court picks and chooses among Daubert and other factors
· also Daubert applies to “technical” and “other specialized” knowledge not just scientific test

· 703 – bases of opinion by experts – can be info “perceived by” or “made known to” experts

· SO doesn’t have to be based on personal knowledge

· judge determines whether reliance reasonable under 104(a)

· don’t need to enter facts into evidence if “type reasonably relied on by experts”

· shouldn’t disclose otherwise inadmissible facts (e.g., hearsay) unless probative value > prejudice (SO 403)

· 705 – expert may offer opinion without testifying to underlying facts and data unless court requires otherwise

· point is to allow shorthand presentation, but lawyers don’t generally do that b/c enhances credibility to lay out background

· Applying Daubert  

· DK take-home – remarkable degree of consensus on which type of evidence admitted – consistent with norms and narrative integrity model

· concern w/ polygraphs and eyewitness experts is might detract from verdict legitimacy

· fingerprints admitted consistent with narrative integrity model

· scientific evidence always probabilistic 
· rational truth-seeking model would mandate admission (e.g., admit polygraph evidence to counteract juror’s reactions)

· polygraphs

· expectation that courts would be less resistant toward admitting polygraph evidence post-Daubert untrue

· US v. Scheffer (1988) – military rule making polygraph inadmissible in court-martial proceedings does not unconstitutionally abridge rights of accused 

· no consensus on reliability so rationale bases of preventing irrational evidence

· protects court members’ ability to make credibility judgments

· concern is that polygraph will undermine jury’s role as natural “lie detector”

· not completely reliable (86% according to some studies) but better than other probabilistic proof

· fingerprints 

· fail every Daubert criteria except general acceptance when you define relevant community as people who do it (See Epstein)

· no reliability test

· US v. Mitchell (EDPa) – DOJ study indicated unreliability

· no established error rate

· no objective standard (min. number of corresponding points; training req)

· no peer review and publication

· no scientific consensus

· Mnookin predicts that if fingerprinting doesn’t survive Daubert scrutiny neither will a lot of other evidence we allow (e.g., diagnosis of disease; causation)

· enormous cultural authority

· US v. Llera Plaza (ED Pa 2002) – judge upholds fingerprint evidence under Rule 702 upon reconsideration, saying Daubert only applies to scientific evidence not experiental stuff; long history of using fingerprints
· eyewitnesses

· jurors overestimate and one solution is eyewitness experts (testify re: stress; effect of time; suggestability; cross-racial ID)

· Tenn has per se ban on expert testimony concerning eyewitness ID (State v. Coley)
· no scientific or technical underpinnings so minimal probative value

· concern that will unfairly sway the jury

Is there an authentication requirement?
· YES – Rule 901(b) – “illustrations” of non-self authenticating evidence

· (1) testimony of witness with knowledge

· chain of custody (plus reasonable probability of no tampering)

· NOTE: 602 requires showing of personal knowledge whenever witness testifies

· (2) nonexpert opinion on genuineness of handwriting

· reply doctrine – writing can be authenticated as coming from particular person if it replies to communications to that person

· liberalized provisions suggest personal letterhead suffices

· (3) comparison by trier of fact or expert witness with specimens that have been authenticated

· (4) distinctive characteristics and the like

· e.g., document or telephone convo came from particular person b/c discloses facts known only to him

· (5) voice identification

· (6) telephone convos (by evidence call made to assigned number and identified as person or convo related to place of business)

· case law indicates mere assertion of ID not sufficient; need additional evidence

· (7) public records or reports – proof of custody by public office 

· (8) ancient documents or data compilation – in existence 20 years or more at time offered

· rule extended to include data stored electronically

· (9) process or system

· e.g., X-rays, computer

· more accepting of computer imagery for general principles or theory than specific events

· BUT hearsay if just human statements

· (10) methods provided by statute or rule

· these are just illustrations 

· any kind of proof sufficient to support finding of authenticity

· under 104(b) (relevancy conditioned on fact) judge admits if sufficient evidence to support finding of condition

· NO – Rule 902 – self authenticating
· (1) domestic public documents under seal (of US, territory, agency, etc.)
· (2) domestic public documents not under seal – but bears signature of officer or employee of entity

· (3) foreign public documents

· (4) certified copies of public records

· (5) official publications

· (6) newspapers and periodicals

· (7) trade inscriptions and the like

· (8) acknowledged documents (e.g., signed by notary public)

· (9) commercial paper

· idea is comms usually taken at face value

· (10) presumptions under Acts of Congress

· (11) certified domestic records of regularly conducted activity

· made at or near time of occurrence

· kept in course of regularly conducted activity

· made as regular practice

· NOTE: must provide written notice

· (12) certified foreign records of regularly conducted activity – same rules as 11

· NOTE: w/ all, minimal risk of forgery

· 903 – test. of subscribing witness not necessary to authenticate writing unless required by laws of juris

· NOTE: authenticating evidence doesn’t establish that it’s admissible – can be excluded on all kinds of grounds (e.g., hearsay)

· also doesn’t establish that it’s true

Best Evidence Rule

· DK – no best evidence rule b/c we have laissez faire attitude of proof

· All you have to do is have relevance theory other than content of writing, photo, etc.

· Rule 1001 – definitions – applies to writings, recordings, and photographs
· inscripted property not writing (See US v. Duffy – 5th Cir. 1972 – t-shirt w/ laundry mark “D-U-F” not writing)

· balancing test

· Rule 1002 – best evidence rule - need original except otherwise provided

· BUT if overcome still consider authenticity, hearsay, privilege, etc.

· Rule 1003 – duplicate allowed unless ? of authenticity or unfair to admit (e.g., poor quality; incomplete)

· So maybe all about bad duplicates

· Rule 1004 – original not required and evidence admissible if 

· 1) original destroyed (but not by proponent in bad faith)

· 2) not obtainable 

· 3) in possession of opponent and not produced

· 4) collateral matter

· Rule 1005 – can have copies of public records

· Rule 1006 – can have summaries if necessary but need to make originals available

· doesn’t require examining all to be impossible just inconvenience

· summary only admissible to extent of originals

· usually call person who compiled to establish foundation

· summary raises hearsay concerns (b/c out of court statement by preparer)

· no hearsay if no “statement” or editorial comment

· Rule 1007 – can prove contents by testimony or written admission of opposing party w/o accounting for nonproduction

· Rule 1008 – jury determines (a) whether writing ever existed, (b) whether writing at trial is original; and (c) whether other evidence reflects contents

· But prelim ?s (e.g., whether lost of originals established) for judge under 104

· DK – allocates much as any other rule does

Presumptions – Rule 301
· burden of proof contemplates 2 different burdens
· burden of production – must provide evidence sufficient for reasonable factfinder to find fact in ?
· burden of persuasion – must convince evidence supports position with requisite degree of strength
· SO party with burden of persuasion bears risk of uncertainty
· Rule 301 creates burden of production

· says burden of production on party presenting evidence does not shift burden of persuasion (unless statute says otherwise)

· if nothing presented, generally find for party w/ presumption

· MK concerns re: allocating burdens
· substantive policy

· allocated to party most likely to be able to carry them (i.e., has access to proof)

· recognize probable proof (e.g., in K case, likely conditions precedent have occurred

· resolve cases where definitive proof unavailable (e.g., 7 years w/o tidings raises presumption of death)

· question is what happens when there’s counterproof

· Wigmore – “bursting bubble” – presumption disappears

· Moran – survivalist position – opposing party has to meet burden of persuasion

· in employment discrimination cases burden of persuasion stays on P even though burden of production shifts to D after prima facie case made (Burdine)

· if P shows pretext (prong 3) factfinder is not required to infer discrimination, but may do so (St. Mary’s)
104(a) – matter of law

104(b) – matter of fact (e.g., reliability)
608 – testimonial propensity – truth or dishonesty

404 – character/behavioral propensity 

who does decisionmaker feel sympathy with?


evidentiary determinations only subject to abuse of discretion review



harmless error rule on appeal of criminal conviction
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