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Article III

· § 1

· Congress has power to ordain and establish inferior courts or not
· clause has been taken to mean that Congress has the power to create lower courts vested with less than the maximum jurisdiction that the Constitution allows

· Judges serve during good behavior 

· judicial compensation should not be diminished

· §2

· cl 1 – power extends to cases arising under constitution, ambassadors, admiralty; controversies where US is party, 2 or more states, b/w citizen of state, between state and citizens and foreign states, citizens or subjects

· cl 2 

· original jurisdiction in cases involving ambassadors, other public ministers or where state is party and appellate juris over “all other cases” 

· exceptions as the Congress shall make

Article II

· § 2 

· president nominates and Senate confirms SC justices and other officers
SC original jurisdiction

· 28 USC § 1251 
· a – original and exclusive between states

· b – original but not exclusive over ambassadors, between US and state, actions by State against citizens of another state or against aliens (State must be real party in interest
· falls short of Congressional grant
· doesn’t include private suits against state or suits between state and private nation
· § 1345 – district courts have OJ over all suits commenced by US

· BUT original juris from Art III § 2 does not require enabling action by Congress (exists by force of Constitution)
· discretionary - SC can choose among cases in original juris (Ohio v. Wyandotte)

· case involved nuisance and court said onerous fact-finding

· SO presumption against original juris even when you’re a state

· SC may decline when (1) won’t disserve principal policies underlying Article III; (2) discretion legitimated by other responsibilities

· have to ask permission to file

· SC rarely hears original jurisdiction cases

· Congress cannot add to SC original jurisdiction (Marbury v. Madison)

· So Article III is a ceiling

· when SC hears original juris cases have special masters for fact-finding
Appellate Jurisdiction

· 28 USC § 1253 – three-judge courts

· statute provides for appeal to SC so court must take case 

· very limited – redistricting cases

· 28 USC § 1254 – courts of appeals; certified questions

· 28 USC § 1257 – state courts

· 28 USC § 1258 – Puerto Rico
Functions of SC review

· authoritative voice on meaning of US Constitution

· enforce supremacy of federal law (Cooper v. Aaron (1958))

· uniformity – resolve conflicting interps of fed law among fed and state cts

· BUT state courts are ultimate interpreters of state law absent federal issue
Federal courts – limited jurisdiction

· Compare state courts - general jurisdiction – and concurrent juris
· can only hear cases if they have both constitutional and statutory authority
· presumption against federal jurisdiction – person seeking to invoke has burden of proof
· fed cts can challenge sua sponte

Congressional control over federal jurisdiction
· Congress can’t go beyond Article III (See Tidewater – DC cases)
· SO Article III is ceiling
· But in Tidewater itself SC allowed juris w/ no majority opinion  (2 judges said it makes sense to treat DC citizens as “citizens of a state”

· Congress can contract (See Sheldon v. Sill) but uncertain to what extent 
· Congress has never vested full Art III juris in lower courts

· can Congress revoke all fed appellate juris? 
· YES
· Art. III § 2 – exceptions clause – Congress can make exceptions to appellate juris 

· framer intent to allow Congressional control – 1789 Judiciary Act only gives authority to review state SC decisions fed constitutional decision

· ExParte McCardle (1869) – Congress expressly has in Constitution the power to limit appellate jurisdiction (upheld statute revoking SC jurisdiction to hear circuit court habeas appeals)

· can’t acquire into legis’s motives

· 3 interps
· 1) broader – Congress has plenary power over app juris so can abolish completely
· 2) narrower – can only do this because other way to hear case (see Yerger)
· Congress can take away something but not everything
· 3) narrowest – only applies to particular statute
· need clear statement that removing juris (Graham-Levin debate)

· NO

· exceptions modifies factual review

· Can’t take away all jurisdiction from SC (Yerger)

· McCardle distinguishable b/c statute did not completely preclude SC review; only eliminated one of 2 bases for juris

· Yerger said 1868 act only repeals appellate jurisdiction of 1867 so still have previous habeas juris

· Felker v. Turpin (upheld AEDPA as constitutional) stands for the proposition that any continuing basis for SC review, no matter how unlikely is sufficient to make a restriction on juris constitutional 

· AEDPA precluded appellate review but still had possibility of original habeas

· irrelevant that SC has not granted original habeas petition since 1915

· See also INS v. St. Cyr – interpreted statute not to eliminate habeas relief since it precludes appellate review of deportation
· can cut off one channel
· Klein – Congress can’t restrict SC review to reach substantive results

· BUT Congress always does this

· if no state or fed court could hear would probably have due process problem

· subject to external restraints – can’t restrict jurisdiction in way that runs afoul of due process clause, equal protection clause or suspension clause

· EP clause would preclude stripping jurisdiction from blacks, but might not have same problem with subject specific distinctions

· lower federal court jurisdiction
· under Article III don’t have to create lower courts at all

· Congress has power to establish lower fed courts and define juris (less than Art III)
· Sheldon v. Sill upheld Congress’ ability to contract juris

· limits on diversity juris

· Lockerty (fed dist ct. lacked juris to hear challenges to price controls promulgated under Emergency Price Control Act)
· “The Congressional Power to ordain and establish inferior fed cts includes the power of investing them with juris either limited, concurrent, or exclusive, and of withholding jurisdiction from them in the exact degrees and character which to Congress may seem proper for the public good”

· Yakus: SC precluded D from challenging constitutionality of price controls as D b/c forfeited opp to challenge in admin procs

· Lockerty established power of Congress to restrict juris of fed cts and establish Emergency Court of Appeals as only forum

· NOTE: both Lockerty and Yakus just precluded one federal court from hearing issue; some jurisdiction

· likewise, Lauf just limited ability to award particularly remedy – did not foreclose all review

· Justice Story’s view that all Art III juris must be vested in some Art III court (in original or appellate form) is not congruent with doctrine or Article III but modifications have some sway
· need lower cts for some claims
· 1) where SC doesn’t have original jurisdiction and state court can’t hear (e.g., fed habeas)
· 2) where SC can’t hear
· Sager – Con requires orig or app juris over constitutional claims
· Amar – Art III establishes two “tiers” of fed juris – mandatory in “all cases” but not in controversies
· BUT Meltzer said no support for variation of importance b/w cases and controversies
· Portal-to-Portal Act (1947) – no fed juris to hear FLSA “unpaid overtime” suits

· taking away juris v. remedies
· maybe eliminating juris better than remedies b/c saying how to decide cases (See Klein)
· SC upheld barring of injunctive relief (under Norris-Laguardia Act) for labor disputes in Lauf v. EG Shinner & Co (1938) 
· Congress can’t assign extrajudicial functions (Hayburn’s case – pension petitions)

· Court doesn’t issue advisory opinions
· Congress can’t prescribe rule of decision in pending case (US v. Klein – said presidential pardon can’t be admit as evidence of loyalty)
· BUT any change of law will affect cts in some way; looks like intent even though McArdle said intent doesn’t matter
· special things about Klein: (1) arguably unconstitutional as infringement on exec’s pardon power; (2) deprived property w/o due process

· problem is not just saying Congress can’t speak but saying how it should speak 
· relates to 11th Amendment and commandeering concerns (SOC) 
· SC puppet rather than independent speaker of law

· Congress can’t direct courts to reopen final judgments in decided cases (Plaut v. Spendthrift Farm – lengthened SOL beyond that inferred by SC in dismissing cases)
· nature of harm – violation of integrity of lower courts; Hayburn’s case – need finality; no advisory opinions; interest in moving along cases
· looks like prescribing rule of decision (Klein)
· when retroactive legislation requires in its own application in a case already decided, that’s the same as Congress reversing the judgment

· no Plaut problem with PLRA (Miller v. French - upheld PLRA provision granting automatic stay on injunctive relief)

· Congress didn’t impermissibly reverse a “final” judgment b/c it altered the underlying law on which an injunction was valid

· Souter Dissent - ? of whether Congress usurped judicial function if give court too little time 

· JR – this could be okay under an agency theory of courts – first Congress sent me a muddy signal and now they’re sending me a clear signal so I can’t do their bidding
NOTE: Courts cannot enlarge their own jurisdiction over suits in equity – that’s Congress’s job (Grupo Mexicano de Desarallo (1990)


-basically stands for proposition that fed cts can’t create new remedies 


-in this case ct granted preliminary injunction preventing transfer of assets where no lien or equitable interest
-according to outline, equitable remedies generally not favored

President’s power over Judicial Review

· Ex Parte Milligan – MT cannot try US citizen on US soil when courts are open

· Ex Parte Quirin – MT can try belligerents in US

· distinguishes Milligan as not a belligerent

· Eisentrager – foreign citizens on foreign soil have no constitutional rights

· Hamdi v. Rumsfeld – DP demands that a citizen held in the US as an enemy combatant be given a meaningful opportunity to contest the factual basis for that decision before a neutral DMer

· Mathews v. Eldridge balancing test

· Rasul v. Bush – we have no jurisdiction over Gitmo b/c juris over custodian
· JR: comes back to the ? of soil, presence and physical boundaries of the nation-state

Congressional Control over State Court Juris

· Presumption of concurrent jurisdiction (See Tafflin v. Levitt (1990) – RICO juris not divested)

· only divested when 1) explicit statutory directive; 2) unmistakable implication from legis hist; 3) clear incompatibility b/w state and fed court juris (non-uniformity not enough)

· BUT originally – Priggs v. PA (1842) – both states and SC agreed Congress could not compel them to take concurrent juris 

· state courts can’t refuse to enforce fed law or discriminate against fed claims (Testa v. Katt – state didn’t want to enforce treble damages under Emergency Price Control Act, just normal damages)

· So state judges are enforcers of supremacy clause

· can’t decline of grounds contra to policy (See Mondou) b/c fed law is policy of each state as if had emanated from its own legislature
· non-discrimination principle assumes fed law becomes state law

· JR – but then not fed law at all?

· if you (states) part of us (feds), makes anti-commandeering arg (see Printz) seem like add on

· NOTE: state can refuse to enforce fed law that violates constitution/fed law

· Congress possesses power under Commerce Clause to make admissibility rules for state and fed courts (Pierce County v. Guillen (2003) – fed statute barring discovery of evidence in connection w/ highway safety programs w/in Congress’s power)

· BUT didn’t address whether statute violated dual sovereignty embodied in Tenth Amendment b/c states can’t exercise sovereign power to establish discovery and admissibility rules

· State actors / regulation

· US v. Morrison (2000) – Congress can’t subject private and state actors under commerce clause and 14th Amendment to money damages under VAWA

· “Constitution requires a distinction b/w what is truly nat’l and what is truly local”

· inadequate evidence of discrimination so overbroad restriction on potentially rational state legis

· Reno v. Condon (2000) – Drivers’ privacy protection act (restricts ability of states to disclose personal info.) is constitutional 

· Gonzales v. Raich (2005) – Congress has power under Commerce Clause to prohibit local cultivation and use of marijuana

· substantial effect on supply and demand on nat’l market

· broader regulatory scheme

· Test – rational basis for believing that failing to regulate intrastate possession and manufacture would leave gaping hole

· Scalia concurrence – just need nat’l interest or substantial effect

non-Art III courts (aka legislative or Art I courts)  - tribunals created by Congress in administrative agencies or as adjuncts to Article III courts 

· no protections of Art III judges

· life tenure

· salary

· nomination by president and Senatorial confirmation

· justifications for creating non-Art III courts

· efficiency, specialization of subject matter

· cost savings

· Congress might prefer judges who are less independent (perhaps policy uniformity)

· keep the fed judiciary small and prestigious

· criticisms

· threatens separation of powers between Congress and federal courts

· fear that Congress will determine outcomes of cases by channeling them into non-Art III courts where judges less insulated from pressure


· BUT JR notes that judges are influenced in ways beyond life tenure and salaries (e.g., fear of impeachment, desire for appointment, socialization)

· permissible in four areas although law is uncertain and confusing

· territories and possessions of US

· military matters

· public rights matters

· private law and criminal matters

· SEE SHORT OUTLINE FOR DETAILED DESCRIPTION

· Can Congress put case – based on subject matter - in Article I court?

· YES

· Congress has subject matter authority (e.g., commerce)

· Art I gives Congress power to create tribunals 
· Congress could give juris to state courts to decide so can create alternative fed forum 

· Canter is pillar for proposition that Congress can create non-art III courts (you can create territorial courts so ergo can create these)
· balancing - Crowell & Schor; White’s dissent in Northern Pipeline
· no rights in state of nature so Congress gives you right and decides where adjudicated

· NO

· Article III exclusivity

· easy textual argument that Constitution says judicial power shall vest in these ways SO article III or state

· only have historical exceptions; Article III is norm (plurality in Northern Pipeline)

· judges dependent on executive so violates sep of powers
· more troubling w/ private rights

· Crowell v. Benson (1932) held that in private law matters, At III court exercises de novo review of law, juris facts and con facts
· BUT no longer followed

· agency adjudication fine for public rights  (e.g., claims against US for money; immigration)
· BUT need independent judicial DMing for private rights  (e.g., money liability of party 1 to party 2)

· rationale – essential feature of fed. judicial power
· should be unclear what’s okay and what’s not

· can’t give juris over private rights to non-Art III courts w/o right to review (Northern Pipeline plurality)

· SO BR act unconstitutional b/c it gives BR judges juris over state claims

· rights not created by Congress

· all “essential attributes of judicial power are vested in bankruptcy courts

· should be adjunct to Article III court

· hold the line at current 3 instances for non-Art III courts

· White dissent – balancing of Article III v. competing values (utility, expediency, etc.)

· now the law in CFTC v. Schor

· only time SC said Congress went too far in creating non-Art III courts

· CFTC v. Schor (1986) – p. 387 – balancing test for examining agency adjudication
· SC held CFTC could hear state law claims b/c limited power and does not intrude on province of judiciary (appellate review; particularized area of law)

· also waiver so no infringement on rights

· purposes of Art III: 1) protecting role of indep judiciary; 2) safeguarding litigants right to have case decided before indep judges

· SO balance 

· benefits

· cost; efficiency

· expertise

· why did it (further fed regulatory scheme v. sapping courts)

                                                            AGAINST

· fairness to litigants (i.e., personal Article III)

· due process (notice; opp to be heard)

· no problem if consent of litigants as here

· structural article III

· most important is appellate review

· best if in Art III court

· builds on Crowell v. Benson – idea is that searching appellate review by Art III court legitimates initial agency adjud.

· sep of powers – does putting Art III business in non-Art III court impermissibly threaten the institutional integrity of the Judicial branch? (breadth and depth of juris)

· extent to which “essential attributes” of judicial power are reserved to Article III courts

· best if particularized area of review

· origins and importance of right to be adjudicated

· concerns that drove Congress to depart from Article III in the first place
· SI extends to agency adjudication (Federal Maritime Comm’n v. SC Ports Auth. (2002))
· agencies similar to Art III courts - ALJ has similar role to Art III judge; looks like civil litigation (use adaptation of FRCP); have discovery

· state has to defend self

· Breyer dissent says different b/c executive power – just investigation into whether someone violated law

· SUMMARY – assess con. of provisions for adjudication in non-Art III court

· 1) Does provision fall into exceptional categories IDed in Northern Pipeline (territorial courts, military courts, public rights)?

· If yes, passes muster

· 2) Is non-Art III adjudication justified under Schor-like (case by case) balancing test?

· 3) If non-Art III tribunal permissible, is jury trial required?
· Grandfinanciera says jury trial must be provided if relief is legal + private rights
· 1994 Bankruptcy Reform Act of 1994 authorizes jury trials in bankruptcy courts w/ consent of parties and approval of dist ct but unclear what happens w/ other courts
· can Art III court rely on admin agency’s determination in imposing criminal punishment?
· Answer is partially yes

· Falbo – registrant being prosecuted for draft evasion couldn’t defend on ground he was wrongly classified

· Estep – opposite result; could say board beyond juris

· explained Falbo on ground that petitioner failed to exhaust admin remedies

· US v. Mendoza-Lopez (1987) – alien deported now being charged for crime of remedy can challenge validity of underlying deportation order

· referenced Yakus for principle that at a minimum result of admin proceeding can’t be conclusive element of criminal offense when JR denied
bankruptcy courts (28 USC 151-52, 57-58)

· bankruptcy system originally found unconstitutional in Northern Pipeline (1978)

· Congress fixed with statute in 1984

· judges have 14 year terms and appointed by COA

· “unit” of the district court (28 USC 151)

· have bankruptcy appellate panels and eventually COA review possibility
· 1994 bankruptcy reform act – bankruptcy courts have authority to conduct jury trials with approval of district court and consent of parties

· Grandfinanciera, SA v. Nordberg found right to jury trial where legal relief + private rights (fraudulent conveyance claim)
magistrate judges – 28 USC § 631et seq.

· w/in Art III framework

· can conduct pretrial and post-trial hearings; evidentiary hearings; full trial w/ parties consent; select juries even in felony trials (Peretz)

· some dissents say 636(c) (consent provision) is unconstitutional

· Roell v. Withdrow (2003) – consent of parties to MJ trials can be implied from conduct

· 8 year terms for full-timers; 4 years with part-timers

· appointed by DJs (so culture of hierarchy)

· dist judges make de novo finding of fact

· BUT doesn’t need to have de novo review of evidence (US v. Raddatz)

other judges

· APA has merit selection for ALJs

· AJs (including IJs) aren’t protected by APA

· what about dignity concerns?

tribal courts

· Confusion on whether tribes had preexisting power– therefore Congress must take away (See Santa Clara Pueblo) – or lack power – therefore Congress must delegate (Oliphant; Duro; Lara)

· Santa Clara Pueblo (1978) – no implied cause of action in fed court under the IRCA (Indian Civil Rights Act)

· Marshall – Indian tribes are “separate sovereigns”; Congress can diminish tribal sovereignty but must act through clear statement not implication

· where Congress provides explicit remedy, it’s exclusive

· good case for relationship among court systems

· ? of whether to defer to tribes – they determined necessity of rule through tribal representation

· preexisting sovereignty – subject to defeasement – and Congress can’t take it away unless they say so

· Oliphant v. Suquamish Indian Tribe (1978) – tribal courts lack jurisdiction to try non-Indians

· no affirmative delegation by Congress – SO only have power Congress gives

· Duro v. Reina (1990) – tribes lack criminal jurisdiction over non-member Indians

· again (as in Oliphant) not given power by Congress
· distinguished civil context where tribes had jurisdiction

· US v. Lara (2004) – constitution authorizes Congress to permit tribes to prosecute nonmember Indians

· SO here Congress acted – gave back power

· But seems like reversal of Oliphant b/c didn’t have power there toward defeasement (ala Santa Clara)

· doesn’t violate double jeopardy clause b/c separate sovereigns

· BUT if delegated by feds, then sounds like double jeopardy b/c feds prosecuting twice (Souter dissent)

· No implicit for concurrent juris for tribal courts (unlike state courts)

· See Nevada v. Hicks – tribal court doesn’t have juris to hear § 1983 claims

· juris only extends as far as legis authority

· SO can’t get what Marshall wanted in Santa Clara– litigation in tribal courts to look like nat’l norms

Sovereign Immunity
· SEE SUMMARY

· Eleventh Amendment: “The Judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by Citizens of another State, or by Citizens or Subjects of any Foreign State.”
· Response to Chisolm (1793) (fed juris to hear claims against states)
· Gibbons argues more about federal treaty power (most concerned about citizens of foreign states suing individual states in US courts) than overturning Chisolm
· “construed to” sounds like Congress speaking directly to courts

· SO maybe legis could still bring into effect

· Two views of 11th Amendment

· prevailing view – restriction of subject matter jurisdiction

· minority view – only restricted fed diversity juris (citizens of other state v. state)
· Brennan dissent in Atascadero – repeated by Stevens in Seminole Tribe and Fed. Maritime Comm’n  - BUT never caught on
· SO can’t sue US w/o consent but can sue fed officers (US v. Lee)

· b/c officers obliged to obey law

· 11th Amendment bars suits against states by own citizens (Hans v. Louisiana (1890))

· would fall outside Amendment based on strict textual reading

· big debate about whether statement of constitutional immunity or FCL

· extends to arm of state

· foreign state can’t sue state (Monaco v. Mississippi)

· SI doesn’t extend to state compacts (Port Auth – so incentives against states coming together) or cities/counties/etc. (Northern Ins. Co. v. Chatham County, GA (2006) (9-0))
· 11th Amendment also bars private Ps from suing states in state courts w/o their consent (Alden v. Maine - FLSA)

· NO possibility of abrogation

· why can’t Congress tell state courts to enforce fed rights against states like against private parties (Testa v. Katt & Tafflin)?
· Alden looks like Testa violation (discrimination) b/c won’t recognize FLSA claims against state actors but will recognize state law claims
· rationale: immunity not derived from 11th Amend. but retained by virtue of admission to union; structure of federalism means Congress must treat states as “residuary sovereigns”
· BUT feds could bring suit themselves

· SI extends to agency adjudication (Fed Maritime Comm’n v. SC Ports Authority (2002))

· look like Art III courts and same effect as judicial proceedings

· easy for JR b/c looks like jud proc but Breyer says it’s different

· concern is not to raise up any proceedings against States that were “anomalous and unheard of when Constitution adopted” (Hans v. Louisiana)

· no state regulatory immunity (Garcia – transit authority must comply w/ FLSA)
· 3 means of circumventing 11th Amendment

· Ex Parte Young suit against state officer
· But no state law claims (Pennhurst) although some ways around this (see p. 42)

· Not available if fed statutes provides comp. enforcement mechanism (Seminole tribe)

· state consent (affirmatively agree) and waiver (Seminole Tribe)
· anomaly because parties generally lack power to confer SJ on fed courts

· popular to do so b/c accountability wins campaigns

· selective waiver OK (e.g., just in state courts) (Smith v. Reeves)

· no constructive consent (e.g., accept funds; part. in fed programs) (FL Prepaid)

· SO extra-litigation conduct is not form of waiver

· waive by participating in litigation (Lapides – removal from state ct. to fed ct)

· Lapides was state law claim, but seems like would also apply to fed claim

· issue of who can waive (can I go to dumb 1st year DA?)

· Congressional abrogation

· need unequivocal intent and power to do so (See Seminole Tribe)

· See also Atascadero - emphasizing clear statement rule

· Vermont Agency of Nat Resources (2000) - False Claims Act doesn’t apply to states b/c uses term “person” so no clear intent

· Examples: court of fed claims – claims against US govt.; tax court for tax claims; FTCA; admiralty; workers comp; Tucker Act; APA – admin agencies

· Congress can abrogate pursuant to 14th Amendment (Fitzpatrick v. Bitzer (1976) – 14th Amendment) BUT need clear statement
· need record of violations and congruence and proportionality

· unclear whether municipality stuff is OK or need state stuff

· abrogation not allowed in Morrison (2000) (VAWA) and Kimel (2000) (ADEA – no pattern of age discrim)

· allowed under Hibbs (2004) (FMLA $ damages) and Tennessee v. Lane (2004) (ADA in state courthouses)
· hard to square w/ Garrett and Morrison b/c same level of evidence

· Congress can abrogate under Article I (Central Auth. v. Katz – bankruptcy)

· overruled Seminole Tribe (Congress couldn’t abrogate pursuant to Indian Commerce Clause)

· Can abrogate pursuant to bankruptcy clause (Central VA Community College v. Katz (2005))
· argument is all about function – can’t distribute assets if we can’t make state put itself in

· states agreed to be subject to suits when they signed off on Constitution which authorized creation of uniform bankruptcy system

· no need for clear statement rule b/c relevant “abrogation” in Constitution not statute
· Thomas dissent – majority conflates authority to regulate & SI against suit

· see also Tenn Student Assistance Corp (2005) –fed jur doesn’t affect state  sovereignty b/c juris premised on debtor and estate not creditors

· Congress can’t abrogate in state courts (Alden v. Maine (1999))

· no SI in courts of sister states (Nevada v. Hall)

· § 1983 only says “person” so non-persons (i.e., states) immune
· 11th Amendment doesn’t bar enforcement of federal consent decree under EPY (Frew v. Hawkins (2004))

· can get around SI through spending clause (Dole)

· don’t need direct connection (See Sabri – bribing statute)

· argument bubbling around idea that programs are contracts and not law (e.g., Westside Mothers (6th Cir. 2002) – Medicaid))

Suing fed officers

· Ex Parte Young – can sue federal officers in official capacity to enjoin from performing illegal acts
· So get state to act through suit against officer
· State AG stripped of official character/authority when attempts to enforce act that violates fed constitution

· SO if state official violating law, not acting on behalf of state; acting ultra vires
· SI still there b/c suing official not state (fiction)

· Essentially substitute non-immune party (officer) for immune one

· no damages so no effect on state fisc

· critique – overvalues injunctions and undervalues damages

· Can only get prospective not retrospective relief (Edelman v. Jordan (1974 – no back pay of fed. required payments)

· rationale is that 11th Amendment barred suits to impose liability paid for by state funds

· BUT can get notice of available retrospective relief (Quern v. Jordan (1979) – Edelman on remand – upheld order requiring notification of admin procedures for past benefits)

· line b/w prospective and retrospective relief hard to draw in principled way

· See Milliken v. Bradley (1977) – busing and remedial education counts as prospective relief

· Can get attorney’s fees (Hutto v. Finney (1978))

· 11th Amendment doesn’t bar enforcement of federal consent decree under EPY (Frew v. Hawkins (2004))

· Exceptions

· state claims (Pennhurst)

· rationale - fed cts lack power to enforce state law against state Ds 
· BUT inconsistent with rationale that unlawful acts should not be attributed to sovereign

· Result - need to bifurcate claims or bring them all in state court

· Stevens dissent – state officials not acting under state authority when violating state law

· sounds like might be even stronger intuitive appeal of Young logic b/c state official violating state laws – owes direct allegiance

· state title over submerged lands (Idaho v. Coeur d’Alene tribe)

Habeas corpus 
· relief = discharge of prisoner
· 28 USC 2255 – fed conviction – may move court that imposed sentence

· 28 USC 2254 – state conviction

· Braden – bring against custodian of the body

· can only issue if state adjudication (1) “contrary to” or (2) involved unreasonable interp or application of fed law (See Williams v. Taylor (2000))

· SO unconstitutional not enough; must be “unreasonably unconstitutional”

· objective test

· no illustration yet of what counts by SC

· 28 USC 2241 – no conviction, just generic detention
· NOTE: habeas stands in opposition to res judicata b/c basically relitigating

· Art. I § 9, cl. 2 – Suspension clause – can’t suspend writ except where there’s rebellion, threat to public safety, etc.

· INS v. St. Cyr – Congress must provide “clear statement” to foreclose habeas review

· Demore v. Kim – stat provision that no court may set aside AG’s decision did not preclude habeas challenge to framework under which AG acted

· So external restraint in Hamdan

· AEDPA says can’t file successive habeas petitions w/o permission from fed circuit ct

· Felker v. Turpin said fine b/c could still file original habeas petition in SC

· Reinhardt thinks this is rule of decision (Klein problem) but only Stevens seems to buy this

· exhaustion requirement before you can apply for habeas
· you must exhaust all state claims, but don’t need to apply for cert
· procedural defaults can bar unless you show cause and prejudice
· Tarble’s Case – no state authority to order fed official to release someone

· State procedural default is absolute bar unless you can show cause and prejudice (Coleman v. Thompson (1991)) or maybe actual innocence (Dretke v. Haley)
· SO presumption of independent state ground (unlike Michigan v. Long)

· cause must be external (so lawyer failure only counts when right to counsel)

· O’Connor – state interests: prosecutorial interests; resources; finality; crime control

· overruled Fay v. Noia (193) – state procedural defaults didn’t affect federal habeas juris unless deliberate bypass by D

· this is different theory about who should be accountable for failure by attorney – attorney or D? why defenses aren’t raise – inadvertence or strategic omission; which is more impt – proc or protecting innocent?

· violation does not foreclose fed review in “exceptional cases in which exorbitant application” of rule renders state ground inadequate (See Lee v. Kenna)

· overcome because no uniform application of rule, substantial compliance w/ rule, and immaterial (perfect motion wouldn’t have made difference)

· Scalia dissent - proc ground only inadequate when rule “force[s] resort to an arid ritual of meaningless form”
· Banks v. Dretke – habeas upheld where showed cause (deliberate deception by prosecutor) and prejudice (defined as “material)

SC review of state court decisions
· 28 USC § 1257 - SC can review final judgment by highest court of state by certiorari on ground of violating Constitution, treaties or fed law

· can’t review before final judgment as you could with fed court decision (28 USC § 1254)

· SC affirmed constitutionality in Cohens v. VA
· not precluded by 11th Amendment b/c not suit against state

· initially only provided for review of state judgments denying fed right or declaring fed statute or govt act invalid (obligatory juris)
· extended in 1914 to decisions upholding fed law or right or invalidating state law
· Martin v. Hunter’s Lessee – SC has right to review – under Constitution - state court decisions

· VA SC had argued no SC juris b/c states are sep. sovereigns and appellate juris presumes nonexistent hierarchy; supremacy clause ensures they’ll apply fed law

· rationale (Story) -
· Article III silence + Congressional power + discretion

· SO presumed by Constitution’s grant of app juris (since Congress could choose not to establish any lower courts)
· Constitution illustrates concern that state bias might obstruct justice

· national uniformity

· NOTE: here SC went back and evaluated state law but this is okay b/c state law was antecedent for determining whether federal law violated whereas distinct in Murdock

· Murdock (1875) – SC can only review state judgments of fed law, not state law

· SO some regime of lawmaking that belongs to states that presumptively feds shouldn’t intrude on

· justification of doctrine as prudential rule of judicial self-restraint

· prohibition against advisory opinions

· avoids unnecessary con rulings

· promotes harmony b/w state and fed judicial systems by minimizing SC review of state ct decisions

· conserves courts finite resources

· criticism

· contra general presumption against SC review

· permits inconsistent and inconsistent and incorrect interps of fed law

· state cts can immunize decisions from review by manufacturing state law basis for decision (Henry v. MI)

· Bush v. Gore – SC could review FL SC’s interpretation of election law pursuant to Art II, which permits SC review of state ct’s interpretation of state statutes regulating selection of presidential electors

· SC can’t review if independent and adequate state ground for decision (Fox Film Corp. v. Muller (1935))
· unclear whether this is constitutional or common law but not in § 1257
· protective or enabling of state law?
· tolerates potentially wrong decisions of federal law

· independent – reversal of fed law ruling will not altar case outcome

· SO relies exclusively on state law

· SC presumes juris unless “express and clear” statement of indep and adequate ground (Michigan v. Long (1983) – assumed holding based on 4th Amendment not MI constitution)

· overruled MN v. Nat’l Tea (1940) – SC remanded to MN SC to explain whether it used state or nat’l law

· could have remanded which would cost time and efficiency but encourage dialogue

· rationale (O’Connor) – 1) federalism - state regarding b/c authorizes state to develop state law doctrines; 2) accountability b/c no cloak of federal law; 3) uniformity
· also might create greater clarity

· criticisms of MI v. Long

· contra general presumption against SC review
· unnecessary rulings on fed con issues

· wastes SC time – state cts reinstate w/ clear statement

· form of advisory decisionmaking (Ginsburg dissent to AZ v. Evans)

· suppresses info. (lowers incentive to cite fed law)

· discourages diversity of lawmaking (i.e., states as laboratories)
· See Ginsburg dissent to AZ v. Evans

· BUT Rehnquist majority says MI v. Long encourages this

· unevenly applied - looks like conservative SC trying to reverse state cts that protect rights 

· MI v. Long – 4th Amendment exclusion

· DE v. Van Arsdall (1986) – remanded DE SC decision reversing murder conviction to determine if error was harmless

· AZ v. Evans (1995) – exclusionary rule does not preclude evidence obtained in violation of 4th Amendment due to clerical error

· BUT SEE FL v. Casal (1983) – indep and adequate state ground precluded juris over decision suppressing evidence under 4th Amendment

· strange b/c FL SC didn’t expressly decide on state law grounds; key case cited was 4th Amend. case

· Burger concurrence says “voters of FL, US govt didn’t do this to you, FL did and you have power to legislatively change it”

· perhaps manipulate – 1960s concerned about civil right efforts so SC went out of way to ensure state proc grounds would not prevent review; now wants to reverse decisions protecting rights

· adequate – is the state ground valid under federal law (i.e., does federal law let you do it)
· unconstitutional state law not adequate

· inadequate if no support on record

· SC can interrogate non-federal grounds to see if constitutionally valid (Ward v. Love Cty (1920) – no evidence tax paid voluntarily)
· Van Devanter: duty of SC to inquire where fed right “denied in substance and effect”; can’t have nonfederal grounds “w/o any fair or substantial support”

· state procedural grounds adequate except where

· violate Constitution (due process; equal protection; etc.)
· no “legitimate state interest” 

· Henry v. MI –  absence of contemporaneous objection inadequate b/c motion for directed verdict served same purpose

· might not be generalizable b/c sham prosecution

· state now much more deferential to state proc rules

· SC has not articulated clear criteria
· maybe substantial compliance OK (See Lee v. Kemna (2002)– habeas case)
· inconsistently followed 

· James v. KY (1984) – asked for admonition rather than “instruction”

· Sounds like telling KY SC they’re not applying KY law appropriately
· BUT could be saying constitutional bar to your law
· NAACP v. Ala ex rel Patterson (1958) – proc rules never used in manner before

full faith and credit clause – cts must recognize, honor and enforce judgments of other state and federal courts
· statute (28 USC § 1738) broader than constitution (Article 4 § 1) b/c requires feds to do to states what states do to each other

· BUT under 28 USC § 1738b not required to full faith and credit towards same sex
· bound to apply judgment, but not legislative rule

· doesn’t apply to foreign judgments

· need reciprocity

· state judgment precludes federal claims

· Allen v. McCurry (1980) - no § 1983 claim after “full and fair opportunity” to litigate in state court (wanted to bring claim for damages after litigated search and seizure claim in state court)

· SO collateral estoppel from state proc to fed proc

· Blackmun dissent said majority didn’t give weight to purpose of § 1983 to provide fed forum to litigate individual rights – purposeful encroachment on states

· BUT state admin rulings don’t preclude § 1983 claims (Univ of TN v. Elliott) 

· however, give state agency fact-finding has same effect in fed court it would in state court

· Kremer (1982) – no right to fed forum in Title VII case if go to state court 

· judgment flows from one state to another but enforcement measures (here bar on testimony of witness) don’t flow (Baker v. Gen. Motors (1998)

Abstention - should federal court abstain b/c of unclear state law? 

· this is court made, discretionary doctrine to describe when fed court will refrain from exercising juris so state court may do so

· not about deferring but about declining to decide
· arguments for and against

· for

· essential to protect state interests and preserve federalism

· part of judiciary’s traditional equitable discretion when strong policy considerations dictate against issuing immediate remedies

· against

· violation of separation of powers 

· when Congress wanted (e.g., Anti-Injunction Act) it has spoken

· judicial usurpation of legis process

· traditional view that any court w/ jurisdiction should exercise

· cost and delay

· could have fed and state courts working together in co-venturing
Pullman (1941) – state law is unclear AND fed constitutional question is hard 
· postponement not abdication of juris

· rationale

· 1) avoid friction b/w fed and state cts

· BUT waiting for a state ct decision and then possibility finding decision unconstitutional could increase AND why does it matter?

· JR – how is this offensive to state judge?

· 2) reduces likelihood of erroneous interps of state law

· BUT often decide state law – seems inconsistent w/ div. juris; Erie
· 3) avoid unnecessary constitutional rulings

· esp. important where touching on “sensitive area of social policy”

· BUT this also happens if fed ct decides state ?s first (what happened before Pullman)
· need reasonable possibility of constitutional avoidance; so law can’t be patently unconstitutional
· unclear what kind of “unsettled state law” dictates abstention

· HI v. Midkiff (1984) – appropriate only when statute is “obviously susceptible to a limiting construction”

· 3 factors: (1) newness of state statute; (2) absence of judicial precedent; (3) no federal analog 

· E.g., Reetz v. Bozanich (new provision of AK state constitution w/ no fed analog

· funny b/c fed ct has to spend a lot of time looking at merits to decide whether to abstain

· BUT can’t do for damages; just injunctive relief (Quackenbush)

· if go to state ct., fed ct stays case

· litigant can make England reservation to have fed claims resolved by fed court should state ct. decide claims against him

· expressly reserve right to return to fed court on fed law ?s

· BUT can’t do this for takings claims b/c state ct. finding of no taking precludes fed claim (San Remo)

· England Court emphasized importance of fact-finding in fed district courts and insufficiency of only having fed forum available through possibility of SC review 

· ALI (1969) (C 766-77) said no England reservation

· parity – 2 systems fungible so don’t lose anything

· obviously could also elect to permit sate court to fully resolve federal and state issues

· res judicata binds P 

· could do certification instead as means of co-venturing (Calabresi and Kaye are big proponents)

Burford (1943) – administrative abstention 
· Need: 
· (1) state law is unclear
· (2) complex regulatory structure
· fed review would disrupt state efforts to establish coherent policy
· emphasized partnership b/w agency and court

· case involved complex oil and gas regulation
· NOTE: unlike Pullman, Thibodaux, can’t return to fed court SO dismiss case
· Ala Public Service Comm’n suggests abstention whenever fed courts challenge state admin decision but SC given no indication of broad reading

· unclear how much disruption you need

· SC hasn’t invoked since 1960s

Thibodaux (1949) – where diversity case and state law unclear and proceedings “intimately involved w/ sovereign prerogative” 

· this was eminent domain case

· unclear what latter factor means

· H&W say – difficult ? of state law bearing on important public policy

· BUT difficulty/lack of clarity not enough

· stay rather than dismiss case

· BUT probably nothing left

Colorado River District (1976) –state-based regulatory regime and concurrent comprehensive state litigation
· rationale - want to avoid piecemeal adjudication (here water rights); wise judicial administration
· Moses Cone (1983) cabins Colorado River – mere duplication not enough
· 4-factor test
· problems when state and fed court assume juris over same res
· relative inconvenience of fed forum
· need to avoid piecemeal litigation

· order in which state and fed procs filed
· presence of federal question weights heavily against abstention

· dismiss case

· subsequent cases say CO river doesn’t apply to damage actions (probably b/c no piecemeal concern)
· JR says Ohio v. Wyandotte (Ohio sues co for environmental tort) is example of this

Younger v. Harris (1971) – fed cts should not enjoin pending state criminal proceedings 

· mandatory not discretionary even if there is allegation of con violation
· shifts presumption from not abstaining (e.g., Pullman and other doctrines) to abstaining (unless meet exceptions)

· rationale (Black)

· equity – courts should not act when moving party has adequate remedy at law (i.e., can raise con claims in state court proceedings)

· BUT traditional formulation meant refusing injunctions if monetary damages adequate; nothing to do w/ refusing to hear case

· problem of disparity b/w fed and state courts

·  “Our Federalism” – comity or “proper respect for state functions” requires non-interference w/ legit activities of states

· state courts presumed to be as competent as fed courts in deciding fed claims or defenses

· federal common law power

· criticisms

· state judges may not be offended if fed courts decide issues – less work for them; less controversy; fed courts can decide fed law (reverse Pullman)

· probably won’t even know injunction issued (just clerks know)

· avoiding friction is less important than protecting constitutional rights

· leave crucial constitutional issues in state court subject to rebut assumption of review

· incorrect assumption of parity 

· Mitchum seems to reject assumption that state cts can adequately protect fed civil rights and remedies

· don’t need independent barrier in light of Anti-Injunction Act

· should have choice of forum

· Younger exceptions

· bad faith in enforcement, harassment prosecution

· SC never found post-Younger
· See Dombrowski (1965) (pre-Younger)

· patent and flagrant unconstitutionality
· rejected only circuit finding of this (Trainor (1977))

· exceptional circumstances

· one application – Gibson (1973) – refused to apply Younger to require deference to state admin procs dist ct found incompetent due to bias

· also applies to 

· declaratory relief (Samuels v. Mackell)

· civil enforcement proceedings brought by state (Huffman v. Pursue (1975 – nuisance proc so quasi crim.; Trainer v. Hernandez (1977) – state attachment proceeding)

· state admin proceedings (Middlesex Cty. Ethics Comm. - disbarrment) 

· b/c admin agency is “adjunct” of state supreme court

· SO applies to quasi-adjudicatory cases

· state contempt procedures (Juidice v. Vail (1977))
· P’s interest intertwined w/ pending state crim pros or state pros begun right after complaint filed (Hicks v. Miranda (1975) – obscenity charges against deep throat)

· Dissent Stewart – Hicks is an “open invitation to state officials to institute state proc in order to defeat fed jurisdiction”

· SO prosecutors can retaliate against fed Ps

· SO need to evaluate “substantiality” of fed procs to determine if Younger or Steffel applies

· Doran v. Salem (1975) – fed litigation embryonic b/c just filed complaint

· Midkiff – issuance of PI is evidence procs beyond embryonic stage

· demonstrates that comity is one-way; states don’t defer to fed cts

· attempts to enjoin state court order when civil procs pending  (Pennzoil Co. v. Texaco)
· BUT NOT

· completed legis or exec actions that haven’t yet led to civil enforcement suits (NOPSI (1989))
· mere existence of administrative process not enough for abstention

· need sate proc in furtherance of state courts’ ability to perform jud functions

· dec relief where threatened w/ enforcement/indictment but no pending prosecution (Steffel v. Thompson (1974) – threatened arrest of Vietnam protesters)
· no duplicative legal procs or disruption of state system

· BUT can start procs under Hicks v. Miranda

· limit – ripeness – need very high likelihood of prosecution
· BUT can get this if plead the right facts
· injunction where threat of continued prosecution (Wooley v. Maynard (1977) – “Live Free or Die” on NH license plate)

· lower cts divided on whether $ damages precluded but probably not (See Quackenbush)

· can waive Younger

· NOTE: Younger is a Constitutional bar but Anti-Injunction Act provides statutory bar to issuing injunctions to stay state court procs as well
· SO 2 independent barriers to injunctions

· §1983 is an exception to Anti-Injunction Act (See Mitchum v. Foster) but not necessarily to Younger
· NOTE: could say don’t extent Younger to state procs b/c state has greater interest in admin of criminal than in civil law and D in crim law has chance of habeas relief

· BUT same concerns of equity and comity

NOTE: decision to abstain is immediately appealable but decision not to is not

fed courts don’t have ability to hear (NOT abstention)

· Domestic relations exception (See Ankenbrandt)

· BUT doesn’t extend to tort cases (holding in Ankenbrandt)

· Probate exception – limited in Marshall v. Marshall

 Statutory restrictions on fed jurisdiction

· Johnson Act – 28 USC § 1342 – deprives dist cts of juris to enjoin, suspend or restrain operation of ratemaking when: 
· 1) juris based on diversity (but congress can override); 
· 2) order does not affect interstate commerce; 
· 3) order made after reasonable notice and hearing; 
· 4) plain, speedy and efficient remedy available in state courts 
· most important prong in terms of litigation

· carves out ratemaking b/c area of local control

· SC has interpreted to apply to dec relief, but does not apply to suits by US

· Tax Injunction Act – 28 USC § 1341 – dist. ct shall not “enjoin, suspend, or restrain” assessment, levy or collection of state tax where “plain, speedy and efficient remedy” available under state law

· rationale – would harm state fisc; important sovereign act

· comity bars damage actions so unnecessary to determine whether § 1341 does also (Real Estate Assn Inc. v. McNary)

· “plain, speedy, and efficient” is procedural req not substantive one (Rosewell v. LaSalle Bank (1981) – fact that process took 2 years and didn’t provide interest was fine – just need full hearing and judicial determination)

· See also CA v. Grace Brethren Church (1982) – should narrowly construe this exception (fine to condition refund remedy on protest)

· BUT remedy that would require filing 300 separate claims in 14 counties not adequate (GA RR v. Redwine (1952))

· BUT TIA doesn’t apply to allocation decisions (Hibbs v. Winn (2002)– provided credits to parents w/ children attending private schools)

· TP not challenging assessment of taxes to him, but structural allocation 

· Anti-Injunction Act – 22 USC § 2283 – prohibits fed cts from issuing injunctions to stay state ct procs except
· “as expressly authorized by Act of Congress”

· broad interp – don’t need clear statement (See Mitchum - § 1983 is express authorization)

· enough for Congress to expressly authorize fed remedy

· bounded by Younger v. Harris (no exception if pending crim pros.)

· also enough to have “impossible incompatibility” (e.g., bankruptcy act)

· “where necessary in aid of juris” 

· narrow – anti-injunction act stands for principle of concurrency and feds aren’t supposed to stay judgments 

· See Atlantic Coast line (1970) – RR got state injunction, after fed refusal, to stop labor picketing – no judgment b/c not effectuating denial of inj relief
· examples – 1) removal from state to fed ct; 2) disposition of real property and fed ct 1st acquires juris (Touncy)

· “to protect and effectuate judgments”

· narrow – See Atlantic Coast line (no judgment “on the merits”)
· BUT undermines prior judgments of fed courts (Brennan dissent)

· NOTE: only applies if procs are actually pending in state courts; it does not prevent fed cts from issuing injunctions in absence of ongoing state ct litigation

· NEED both exception to Anti-Injunction Act and to Younger abstention

preemption – statutory not constitutional

· presumption of concurrency
· not preempted unless (Guerra)- 
· 1) express statute (i.e., Congress divests)

· 2) Congress occupied field (e.g., air regulation)

· everyone else must go away

· 3) direct conflict b/w state statute or state common law and FCL or fed law

· state law makes fulfillment of fed law impossible

· Boggs v. Boggs (1997) – ERISA displaces community property rights (ERISA says can’t assign or transfer benefits)

· Bates (2005) – pesticide act only preempted reqs referring to labeling or packaging, not all related regs
· can get preemption by fed regs (Bates – preemption here narrow)
· foreign affairs preemption 

· Crosby – MA statute boycotting cos doing business with Myamar; 

· Garamendi –CA’s Holocaust Victim insurance relief act preempted by US govt. agreement w/ Germany

· wide berth preemption b/c looking at executive action not federal statute

· go statute by statute

· is fed law a floor or a ceiling?

· Title VII is floor (Guerra – California pregnancy statute not preempted by Title VII – no explicit or implicit intent to preempt; no conflict)

· NOTE: the more you preempt, less need for anti-injunction act b/c no state law to apply

What is a “federal” case?

· Article III is larger bucket than 1331 b/c only need some federal interest

· SO statutory juris under § 1331 is narrower

· Constitutional grant is quite sweeping - basically just need federal ingredient

· Osborne (1824) – fed juris over bank b/c chartered by fed govt.
· US v. Planters Bank (1824) – fed right enough
· Jurisdictional statute provides for fed substantive right; FCL

· Verlinden – FSIA provides juris ( creates substantive law
· BUT Jenn it’s not quite this clear - authorized by “arising under” clause; not just bootstrapping substantive law onto juris; codifying standards governing foreign SI

· Textile Workers Union v. Lincoln Mills (1957) – Taft Hartley Act

· Held that act creates jurisdiction and authority to develop federal substantive law regarding labor contracts

· SO Congress gave juris w/o providing rule of decision (ringing Erie bells)

· So create FCL – plainly falls w/in “arising under” jurisdiction

· introduced protective jurisdiction  - Congress can authorize federal juris wherever it is necessary to protect important fed interests

· in Lincoln Mills, there was an “active federal policy” regulating labor-mgmt relations, so “arising under” could be interpreted to allow creation of FCL

· Frankfurter Dissent – statute only creates jurisdiction not substantive law so can’t “arise under” fed law just b/c of jurisdictional statute

·  “to sue or be sued” statement in federal charter (See Am. Red Cross (1992))

· BUT now SC says Congress must specifically mention fed cts

· statutory grant is more limited b/c need “substantial” federal issue, but not COA (Grable (2005))

· Grable is FCL decision b/c providing federal forum for fed. tax litigation
· test for discretionary jurisdiction

· state law claim

· claim necessarily raises stated fed issue

· doesn’t need to be in complaint, but should be in motion to dismiss, etc.

· substantial federal issue

· contested federal issue

· may entertain w/o distorting division of labor b/w state and fed courts (i.e., are we properly regarding states)

· is this consistent w/ Congressional direction?
· So upping stakes from Smith – not just federal statute – must be substantial and disputed

· Compare American Wellworks (1916) – “cause of action” test – with Smith v. Kansas City (1921)– federal ingredient test

· in American Wellworks, not enough that P claimed business harmed by D’s threats of patent infringement suit (fed claim)

· SO suit arises under law that created cause of action

· Smith said just need state law cause of action incorporating element of fed law

· difference b/w Smith and Am. Wellworks is that only in former is validity of state law claim direct function of answer to fed ?
· also have juris if fed COA (Franchise Tax)
· Complaint seeking injunctive relief from state regulation on basis that regulation is pre-empted by federal statute presents federal question (See Shaw v. Delta Airlines)

· later cases have just cited Shaw for availability of declaratory relief but not overruled

· requirements under 28 § 1331
· well-pleaded complaint rule –  fed claim must be part of P’s case

· SO not enough to have fed defense

· strange b/c could have only issue be federal, but still sent to state cts

· no idea empirically if Mottley is outlier

· criticism – fed interest is greater when fed law is a defense

· NOTE: removal juris also tied to what P did, not what D proposes

· need to be rightsholder 
· Franchise Tax Board (1983) – juris if fed COA

· can’t remove to fed court b/c not rightsholder under ERISA

· COA created under state law and no disputed ? of fed law that is necessary element of state claim

· SO ? of juris is prelim review of merits b/c if you’ve got juris it’s b/c law preempted state rights

· NOTE: can limit impact of Franchise Tax through well-pleaded compliant
· P could have increased odds by saying right comes from fed statute

· Merrill Dow – no fed jur under Fed. Food, Drug, and Cosmetic Act b/c no implied/private right
· narrows Smith

· SO a state cause of action can be brought in federal court if it turns on a federal law that itself creates a cause of action
· in other words, fed question juris exists only if the fed law itself creates a cause of action  

· could say enter and come back if fed ? comes up (Holmes view)
· Johnson dissent in Osborn – wait until D raises federal ?

· remote v. proximate

· some judges say should need fed COA (Holmes bright-line rule; Thomas conc to Grable)
42 USC § 1983

· requirements

· D is person 

· not state, but city counts (See Monnell)

· BUT can get people conspiring w/ state officers (so fed Ds there)

· deprive – intent is required

· federal rights – constitution or statute

· Castle Rock – no § 1983 claim when husband violates restraining order and murders children b/c no property interest in restraining order

· acting under color of state statute, regulation, ordinance, etc.

· Monroe v. Pape (1961) – remedy available even if conduct unauthorized by state law

· opens gate to a kazillion 1983 cases against localities and state officials (e.g., Goldberg v. Kelly)

· no exhaustion requirement (except for criminal conviction)

· can’t use § 1983 to imply private remedy; must say § 1983 in statute (Gonzaga v. Doe)

· § 1983 is exception to Anti-Injunction Act (See Mitchum v. Foster) but not necessarily to Younger

Declaratory judgment act – 28 USC § 2201

· in case of actual controversy w/in juris of fed courts, court may declare

· procedural only – just new remedy, not new juris

· So no fed juris if fed claim would only arise as defense to state COA if not for declaratory judgment procedure (Skelly Oil)

· need fed juris in nondeclaratory action concerning same issue 

· interesting (& dumb) – juris turns on hypothetical case

· application of well-pleaded complaint rule

· SO can’t circumvent well-pleaded complaint rule by seeking DJ

· rule is much criticized b/c bars prospective Ds from seeking fed ct. judgments on matters of fed law
Removal (to fed court)

· 28 USC § 1441 – general removal statute

· well-pleaded complaint rule still applies (See Mottley)

· 28 USC § 1442 – removal of cases by federal officers sued as Ds in state courts

· BUT need fed law defense to remove (See Mesa v. CA)

· SO can’t get removal on basis of fed D alone

· O’Connor concurrence suggests you might need more than that

· 28 USC § 1443 – Civil Rights Removal Act

Diversity juris – 28 USC § 1332
· Erie v. Tompkins – fed cts apply state substantive law and federal procedural law in diversity cases

· under Exxon Mobil Corp. v. Allapatah, when one claim satisfied amount in controversy requirement that’s sufficient

· need complete diversity (Strawbridge v. Curtiss)
· § 1369 – multiparty, multiforum litigation – district courts have juris over civil action involving minimal diversity where at least 75 persons died in the accident at a discrete location

· CAFA (2005) is astonishing advance on div juris

· enacted to reduce “abuses of class action device” that “harmed class members,” “adversely affected interstate commerce,” and “undermined public respect” for judicial system (e.g., lawyers’ awarded large fees)

· result is fed courts have orig juris over most class actions

· assumption that state judges more favorable to Ds – lobbying, local affection, forum shopping

Supplemental jurisdiction 

· UMW v. Gibbs – fed court can take supp juris where state and fed claims “derive from common nucleus of operative fact”

· Such that they’re one case

· doctrine of discretion, not right

· 28 USC § 1367 – claims so related they form part of same “case or controversy”

· (c) court MAY decline if

· novel or complex issue of state law

· state claim substantially predominates

· dist court dismissed claims with original jurisdiction

· compare Gibbs – required court to decline

· exceptional circumstances

· (d) tolls state claims while fed decision pending
· constitutionality upheld in Jinks (2003)
· otherwise would give dist cts incentive to exercise supp juris improperly or condition dismissal

· one rationale for this is constitutional avoidance
· recall Pennhurst – no pendent juris over claims against state officials arising under state law

· unclear what’s sufficient to make claims “part of same case”

· Gibbs – “common nucleus of law and fact”

· McLaughlin – logical relationship

· Matasar – only limit is existence of case or controversy as applied to juris etc.

· 1367 applies to removed cases (Chicago v. Int’l College of Surgeons)

Federal common law – can judge supply rule of decision?
· time has clearly shown that language in Erie that “there is no federal common law” is wrong
· Erie holding is that fed cts sitting in diversity must apply state law
· most robust interpretation is that fed judges, unlike state judges, can’t make common law

· presumption starting with Rules of Decision Act and through Erie against common law

· implicates federalism and separation of powers concerns b/c displaces state law and Congress generally makes law

· FCL in several instances

· disputes between states 

· obviously SC can’t follow either state’s law and something has to fill the gaps
· See Hinderlider v. LaPlata (apportioning a stream b/w two states)
· BUT see Wyandotte – refused to hear dispute
· US as party

· Clearfield Trust – US (contracting party) sought recovery from bank, but had delayed notice that named recipient never received check

· SC fashioned own rule of decision – lack of prompt notice is defense but doesn’t preclude suit

· BUT incursion into state law smaller post-Atherton

· distinguished Clearfield in Bank of America – state law governed b/c litigation did not touch interests of US

· more recent cases have held that presumption against FCL  – opposite Clearfield – governs even in cases w/ US as litigant
· See Atherton v. FDIC (1997); O’Melveny and Myers(no FCL for suit involving federal instrumentality)

· should apply state law where FDIC sues on behalf of insolvent savings and loan b/c there’s no conflict of state law w/ federal policy or interest
· See also US v. Kimbell Foods

· idea is state law furnishes appropriate and convenient measure of content of fed law

· SO must have need nat’lly uniform body of law to justify making FCL standard 
· BUT do we want special rules for fed govt?
· Kimbell Foods suggests balancing test – Does fed govt. take priority over private liens?
· need for uniformity + special rules to protect fed interests vs. disruption from creating new legal rules

· federal interests

· need federal interest and “significant conflict” b/w fed policy or interest and operation of state law

· Boyle – FCL rule of decision – no liability where contractor complies with fed govt approved specifications

· “uniquely fed interests” b/c liability arises out of K with US and acting for US

· state law needs to actually frustrate not just affect the federal interest

· DeKalb County – strong federal interest in FAA (fed. aviation admin), but using state law wouldn’t’ frustrate that interest
· no clear criteria for defining SO unclear how much fed. interest is enough
· expressed by Congress? pres? Congress & pres?

· D’Oench, Duhme & Co. (1942) – liability of petitioner on note acquired by FDIC was matter of FCL b/c federal statutes create policy of protecting FDIC against misrepresentations about bank assets

· Jackson concurrence – if SC couldn’t make FCL federal system would be impotent b/c futile to attempt all-complete statutory codification

· in some instances (e.g., privileges in FRE 501; Taft-Hartley Act - Textile Workers) Congress expressly authorizes fed courts to make FCL
· in other cases (FRE 501 – claims or defenses in which state law applies), Congress has forbidden FCL

· admiralty and maritime (See Norfolk Southern Railway)

· utility of uniformity – will know rules

· foreign relations

· Sabbatino (1964) – act of state doctrine (shouldn’t rule on contract b/c would have to decide legitimacy of Cuba’s expropriation)

· noninterference principle

· rationale – (1) dignity concern; (20 uniformity of int’l policy

· Sosa v. Alvarez-Machain (2004) – ATS grants subject matter jurisdiction and courts can use CIL to define barriers

· SO CIL is enclave of post-Erie FCL

· NOTE: key here is that ATS was passed against common law background 

· form of license to recognize (look to CIL as of 1789) or make (what is there now) – unclear which one – CIL

· See Arar – no implied cause of action b/c no violation of CIL

· also preemption (See Crosby – found MA statute imposing boycott on companies doing biz with Myamar unconstitutional; Garamendi – CA’s Holocaust Victim Insurance Relief Act preempted by US govt agreement w/ Germany)

· unclear what scope is

· Hill – federal enclaves (e.g., interstate controversies; admiralty; int’l relations)
· Merrill – fed. law necessitates – Congress enacted law delegating power to courts or necessary to replace state law w/ fed law to preserve provision of enacted law

· Field – broader view – fed law enabling – consistent w/ fed enactments

· Weinberg – no fundamental constraints

Implied cases of action
· current test – absent very compelling evidence of Congressional intent
· query – are courts interpreting statutes or constitution or just making FCL?

· Santa Clara Pueblo (1978) – no implied cause of action under IRCA b/c Congress provided explicit remedy of habeas corpus review of detentions 

· Four-part test (Cort v. Ash)

· 1 - P from class Congress intended to protect

· 2 – legis history shows Congress intended to create private remedy

· 3 – private remedy aids achievement of purpose of statute

· 4 – no issue of federalism 
· i.e., statute not in “an area basically of concern to the State”
· NOTE: only one of 4 factors refers to Congressional intent so judges can extend juris w/o Congressional permission

· SC found implied causes of action in –

· Cannon v. Univ. of Chicago (1979) (Title IX)

· statute for benefit of P’s class (women); legis hist indicates intent for private remedy; helpful to purposes of act; subject matter (discrimination) is not uniquely state law

· SC extended Title IX implied COA to retaliation in Jackson v. Birmingham Bd. of Educ. (2005)

· Sandoval tightened approach to implying rights

· Powell dissent requiring affirmative evidence of Congressional intent becomes law in subsequent cases (Sandoval)
· Borak – highwater mark – private enforcement was “necessary” supplement to SEC action

· SC didn’t find implied causes of action

· Alexander v. Sandoval (2001) – provision of one method for enforcing substantive rights (i.e., through agencies) suggests Congress meant to preclude others (no implied right for disparate impact regulations promulgated under Title VI)

· SO tightened approach to implying rights

· Scalia majority focuses almost exclusively on text – no “rights creating” language

· Can’t use § 1983 to imply private remedy (Gonzaga)
· unclear whether recognition of implied right depends on remedy

· general rule – Investment Advisers (1992) – absent clear directive fed cts can award any appropriate relief (case involved Title IX)

· BUT Barnes v. Gorman (2002) narrowed Franklin by holding that punitive damages unavailable as private remedy; federal funding is like K and punitive damages generally unavailable

· Transamerica Mortgage (1979) – right to some implied remedies (i.e., rescission) but not others (damages)

· Bivens (1971) – implied right of action under 4th Amendment

· rationale – Brennan – right to remedy

· “[I]t is also well settled that where legal rights have been invaded, and a federal statute provides for a general right to sue for such an invasion, federal courts may use any available remedy to make good the wrong done” (Bell v. Hood)

· Amar interp – state tort claim and 4th Amendment blocks immunity

· need showing of no probable cause for liability under Bivens for retaliatory prosecution (Hartman v. Moore (2006) (5-2))

· so defend w/ 1) no malicious intent; or 2) charges despite malicious intent

· extended to Fifth Amendment (Davis v. Passman) and 8th Amendment (Carlson v. Green – said exception where “special factors” or substitute remedy)

· Davis v. Passman – Brennan - “[T]he judiciary is clearly discernible as the primary means through which these [constitutional] rights may be enforced.” 

· unclear whether it is constitutional right or FCL

· now SC less willing to imply Bivens remedies

· don’t do where alternative “adequate” remedies (Malesko)
· Bush v. Lucas (1983) – Cong. remedial system sufficient to safeguard employees w/ wrongful termination claims (here 1st Amendment)

· Schweiker v. Chilicky (1988) – Social Security Act provides adequate remedy for denial of disability benefit

· NOTE: Congress never explicitly declared stat remedy to be substitute for judicial one

· doesn’t apply to military (See Chappell v. Wallace; US v. Stanley (1987) – insane b/c service people given LSD)

· no Bivens against govt agencies (even when no immunity), just govt officials (FDIC v. Meyer (1994))

· purpose is to deter officers not just impose costs

· Correctional Services Corp. v. Malesko (2001) – no Bivens b/c 1) Bivens authorizes suits against individuals, not corps or agencies and 2) claiming has numerous adequate alts

· Rehnquist - only imply damage actions where “all or nothing” (only available remedy) – here have tort action – and deterrence (suit will deter uncon behavior) – why it’s limited to officers not agencies

· Stevens dissent worries about uniformity state inadequacy; asymmetry b/c can sue fed agent in public prison but no one in private prison
Statute of limitations

· if unspecified and statute published after 12/1/1990, SOL = 4 years (28 USC Z 1658)

· also applies if statute amended after 1990 (Jones v. RR Donnelly)

· adopted to eliminate complexities in borrowing SOLs

· generally borrow limitations period from state statutes (e.g., Johnson v. Railway Express; Graham County Soil – even where different SOL in statute)

· BUT sometimes borrow from fed statutes (e.g., DelCostello – applied NLRA SOL to NLRB; Agency Holding (1987) – borrowed Clayton Antitrust Act for RICO-

· North Star Steel – this is exception and only do when close federal analog 

· recall full faith and credit – look to law of underlying juris unless it creates fed problem (e.g., uniformity)

· BUT see Breyer in Atherton – disuniformity is form of thriving

· one version Erie is that you can’t use anything but state law
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