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Arbitration:
The Principles:

· Federal Arbitration Act 9 USC §§ 1: requires federal courts to honor arbitration agreements in business, commercial and employee contracts, if the contract is otherwise valid.

· Arbitration judgments are final and binding and much harder to set aside than regular court judgments.

The Cases:

· Emeryone v. CACI International, Inc. (2001) IM 25 – the Plaintiff asked to set aside an arbitration clause in her claim against employer for race discrimination in failure to promote her.

· The Federal Arbitration Act coves all employment contracts except those involving transportation workers.

· Arbitration clauses are enforceable regardless of whether the Plaintiff agreed explicitly or simply signed a contract that included that clause. Absent fraud or coercion, a signature on a contract equates to acceptance of all terms.

· Arbitration does not forgo a statutory right, instead it provides a specific forum for adjudicating that right

· An arbitration clause is grounds for stay of a case in court, pending such arbitration, or dismissal if all issues in the complaint are addressed during the legislation.

· Gourley v. Yellow Transportation (2001) – mandatory arbitration clause unenforceable because (1) it was not clearly part of a binding employment contract, (2) required plaintiffs to pay half the fees and costs of arbitration despite their inability to do so, (3) gave plaintiffs no more than 2 days to present their case, and (4) barred Plaintiffs from seeking attorneys’ fees even if they won the dispute.)

· Armendariz v. Foundation Health Psychare Services (2000) – mandatory arbitration clause unenforceable where (1) it required the employee to pay share of arbitrator’s fees and expenses, (2) compelled arbitration of the employee’s claims but not the employer’s, and (3) limited employee to recovering back pay through the time of arbitration without any recovery for loss of prospective future earnings.

Discovery:

Jaffee v. Redmond (1996) IM 588

Psychotherapist privilege recognized

Upjohn v. United States (1981) IM 596

All employees involved in the survey were exempt from discovery based on privilege grounded in attorney work product doctrine.

Hickman v. Taylor (1947) IM 603

Clarifies reasoning for work-product doctrine.

1. Discovery Types

a. Attorney-managed

b. Judicially-supervised – FRCP 26(b)(1)

2. The scope of discovery

a. Discoverable Information – FRCP 26(b)(1)

i. “Any matter, not privileged, that is relevant to the claim or defense of any party”

ii. May discover relevant information that is likely to lead to admissible evidence, even if the discovered material is not itself admissible at trial

iii. Cannot discover relevant information if it is unduly burdensome or expensive

b. Privileges

i. A matter is deemed privileged from discovery if it would be privileged from admission at trial. – Rule 26(b)

ii. Constitutional (5th Amendment) privilege against self incrimination. Does not apply to information that would render one civilly liable; only that which would make one criminally culpable

iii. Common law privileges (federal and state)

1. Attorney-client, doctor-patient, clergy-penitent, spousal, therapist-patient

2. Attorney client privilege

a. Elements

i. Legal advice sought from a professional legal advisor in his/her capacity as such

ii. Communications relating to that purpose

iii. Made in confidence

iv. By the client (and by the lawyer, in most states)

v. Permanently protected from disclosure by client or attorney, unless the privilege is waived

iv. Privileges created by FRCP

1. Work product privilege.  – Rules 26(b)(3), (b)(5)

a. Scope

i. Materials prepared in anticipation of litigation (not just communications)

ii. Privilege regarding non-opinion work-product materials can be overcome upon showing of extraordinary need.  26(b)(3)

iii. Opinion work product is never discoverable.

2. Witness opinions.  – Rule 26(b)(4)

a. Expert witnesses’ opinions and data are discoverable

b. Opinions and data of non-testifying experts are not discoverable

v. Inadvertent Disclosure

1. Any privileged materials, including attorney client communications and work product, may become discoverable if the privilege is waived.  

2. Waiver of attorney-client privilege is the client’s right; not the attorney’s, and waivers must be knowing and voluntary.  

3. Inadvertent disclosure by client or attorney may waive both attorney client and work product privilege

a. Whether Inadvertent Disclosure is a Waiver

i. Balancing of factors test (dominant federal test) – Totality of circumstances test

1. Reasonableness of precautions taken to prevent inadvertent disclosure

2. Time and effort taken to rectify error

3. Scope of discovery (when disclosure occurs in discovery)

4. The number and extent of disclosure(s)

5. Fairness:  whether overriding interests of justice would be served by relieving party of its error

6. Rationale:  exercise of judicial discretion in circumstances will best determine whether loss of privilege is fair

ii. Strict responsibility test 

1. Test:  Any inadvertent disclosure waives privilege

iii. Intent test 

1. Test:  Only intentional disclosures are waivers; therefore, no inadvertent disclosure waives privilege.

3. Mandatory “voluntary” disclosure – Rule 26(a)

a. Each party must disclose witnesses and documents on which it intends to rely in litigation within 14 days of Rule 26 (f) conference. Must supplement.

4. Depositions – Rule 30

a. Applies to parties or nonparties.  Must subpoena a nonparty. Person must answer questions himself.

b. Standard is discovery relevance – very limited objections available

c. Can ask deposed party to bring documents as a way of obtaining document production from nonparties (subpoena duces tecum) 

5. Interrogatories – Rule 33

a. Written questions requiring written answers.

b. Usually drafted by attorneys. 30 days to answer

c. Can only be posed to a party.  Maximum number 25

6. Requests for production of documents – Rule 34

a. Posed only to parties. 30 days to respond.

b. Must turn over or give access to all documents within his/her control.

7. Physical and mental exams – Rule 35

a. Examination by a physician or expert

b. Requires court order

c. Can obtain only of a party or a person under a party’s control

8. Requests for admissions – Rule 36 – a request that a party admit facts

Erie Doctrine:
General Principle: A federal court sitting in diversity or supplemental jurisdiction will apply state substantive law and federal procedural law.

Substantive Law: defines standard of conduct in everyday life

Procedural Law: defines manner in which claims can be adjudicated

Three Track Analysis:

I. Federal statute

II. Federal Rule of Civil Procedure

III. Federal judge-made law

I. Federal Statute


The statute was a federal law and thus involved a two prong analysis:

· Is the statute sufficiently broad to cover the issue?

· Whether the statute represents a valid exercise of Congress’ authority under the Constitution.

· “Federal court is bound to apply rules enacted by Congress with respect to matters … over which it has legislative power.”

Variation on Track I: Specialized federal common law (as distinct from general federal common law)

II. Federal Rule of Civil Procedure


Rules of procedure were created pursuant to the Rules Enabling Act 28 USC § 2072 (REA), and then reviewed and approved by Congress. Based on Congressional authority in Articles I, III and the Necessary and Proper Clause.

Two step analysis:

· Ricoh Test

· Is the rule sufficiently broad to cover the issue?

· Whether the statute represents a valid exercise of Congress’ authority under the Constitution.

· Sibbach Test

· Does the rule “really regulate procedure”?

· Does the rule abridge, enlarge or modify a substantive right?

III. Federal Judge-made Law

· Authority to create procedural law under Article III when no Constitutional right, statute or rule exists.

· York Holding:

· A federal court cannot create a right to claim when such right is not available under state law, when the court is sitting in diversity.

· “outcome-determination test” – does the federal rule substantially change the outcome of the case. If so, the state statue must be applied.

· Byrd Balancing:

· The outcome test is not the only consideration.

· Federal courts are intended to have own procedure.

· As long as such procedure does not significantly alter the outcome, and no other reasons exist for following the state rule, federal rules of procedure should apply in federal court.

· Refined outcome-determination test (Hanna)

· Is the judge-made rule broad enough to cover circumstances and is at least arguably procedural

· Is the rule consistent with federal statutes and rules

· If the above are true, then if the rule is outcome determinative then state law must take precedent, unless a federal policy trumps the application of the state law.


The federal courts have limited common law creation power pertaining to matters in which the constitution vests authority in the federal government. Article VI, cl. 2, makes such common law equivalent to federal statute and thus binding as supreme law of the land.


Types of federal common law:

· Constitutional: based on interpretation of Constitution. Not reviewable by Congress. (ex. Minimal contacts and interpretation of “arising under” clause.)

· Statutory: judicial interpretation of federal statutes. May involve ‘interstitial’ interpretation such as inferring a law to fill a hole in the statute or can occur as a result of a congressional statute granting the court authority to create law in that area. Reviewable by Congress.

· Unique Federal Interests: a unique federal interest can invest the court with authority to apply federal common law to supersede a state law. Reviewable by Congress.

· Foreign Relations: right to create law to govern foreign relations. Reviewable by Congress.

· Interstate Relations: right to develop common law to protect equality in governing interstate relations and commerce. Reviewable by Congress.

· Admiralty and Maritime Law: Article III grant Reviewable by Congress.

· Procedural: Right to develop procedures for court. Article III grant. Reviewable by Congress.

Cases:

1. Swift v. Tyson (1842)

The court held that § 34 of the Judiciary Act of 1780 (aka Rules of Decision Act) gave precedent to federal law over state law when such state law was pre-empted by statute, federal rule, or federal general common law. 

2. Black & White Taxicab v. Brown & Yellow Taxicab (1928)

Plaintiff took advantage of federal general law by changing incorporation state to access diversity jurisdiction and federal law. This raise concerns over forum shopping resulting from substantive differences between state and federal law.

3. Erie Railroad Co. v. Tompkins (1938)


Man hit by passing train sued Erie RR for damages in federal court under diversity jurisdiction. PA state law did not provide a remedy in his case while federal general common law did. The court held that the Swift approach did not allow for equal protection as evidenced by #2 above. 

Main holding:

· Except when Constitution or acts of Congress govern, state substantive law will be applied to any case brought to federal court on a diversity or supplemental jurisdiction claim.

· Either state statutes or state common law would be considered binding

Derivative Conclusions:

· There is no expressly granted federal power to create tort law. This is reserved for the people and legislatures of the states.

4. Klaxon v. Stentor Electric Manufacturing (1941)


Clarified Erie holding by defining that the choice of law in a federal diversity case would be determined under the choice-of-law rules of the state in which the federal court is located.

The idea is to have the federal court approximate a decision made by the Supreme Court of the state while providing federal procedures to protect out-of-state claimants. Such federal ruling is not reviewable by state appellate courts.

5. Sibbach v. Wilson & Co. (1941)

Issue was a woman who brought a diversity suit against the defendant for liability for her injuries allegedly suffered in the course of an accident. The federal court, pursuant to Erie, applied Rule 35 (a) that permitted a court to mandate a physical inspection by a physician to verify injuries. Such a rule was not available in the state court. The plaintiff declined, was jailed and appealed on grounds that state law should hold precedent.

The court held:

· REA is limited to matters of pleading, court practice and procedure.

· Rules created under REA cannot abridge, enlarge or modify substantive rights.

· Two step analysis:

· Does the rule “really regulate procedure”?

· Does the rule abridge, enlarge or modify a substantive right?

· Here the court held that the rule was procedural and did not affect substantive rights and thus supersede state law.

6. Guaranty Trust & Co. v. York (1945)


The question faced was whether the court could discount an expired state statute of limitations by applying the federal judge-made law embodied in the doctrine of laches in a trustee suit against the trust executor.


The court held that:

· A federal court cannot create a right to claim when such right is not available under state law, when the court is sitting in diversity.

· “outcome-determination test” – does the federal rule substantially change the outcome of the case. If so, the state statue must be applied.

Conclusions from case:

· If a federal procedural rule operates in a substantive fashion, it will be treated as a substantive law for Erie purposes.

7. Ragan v. Merchants Transfer & Warehouse (1949)

Court held that once a state statute of limitations expired the federal court could not grant trial despite the fact that federal law would allow such an action as this would in effect create a substantive right that was not there previously.

8. Woods v. Interstate Realty (1949)


State limitation on access to litigation by a company not registered in the state was held to also preclude federal jurisdiction.

9. Cohen v. Beneficial Industrial Loan (1949)


Court held that federal court must uphold a state law requiring a security bond prior to allowing litigation despite the fact that the federal rule did not have the requirement.

10. Byrd v. Blue Ridge Rural Electric (1958)


The question involved a claim against a construction firm by an employee of a sub-contractor for compensation for a worker place injury. State law precluded “statutory employee” claims exceeding Worker’s Compensation payment. The decision on status as a “statutory employee” was left to the judge by state law, but in federal court was made by the jury.


The court held that:

· The outcome test is not the only consideration.

· Federal courts are intended to have own procedure.

· As long as such procedure does not significantly alter the outcome, and no other reasons exist for following the state rule, federal rules of procedure should apply in federal court.

11. Hanna v. Plumer (1965)


The court faces the question of whether service of process was adequate if it met federal requirements under rule 4(d)(1) even if they did not meet the state requirements in a diversity case.

The court held that:

· The rule did not exceed congressional mandate nor transgress constitutional limitations.

· The rule “really regulates procedure”

· The rule does not substantially change substantive rights

· Erie rule is not the correct approach in analyzing FRCP cases.

12. Walker v. Aramco Steel (1980)

The court addressed the issue of when an action is considered commenced for purposes of statute of limitations, whether this was based on state or federal considerations.

The court held:

· Application of the Ricoh test to state that the rule did not cover statute of limitations, but simply what is considered the start of the case.

· With no federal rule available, the state rule is enforced.

13. Stewart Organization, Inc. v. Ricoh (1988)


Case involved a dispute that occurred under a forum clause which bound legislation to a court in Manhattan. The Plaintiff brought suit in Alabama Federal Court. Defendant requested removal to Manhattan. The district court denied based on application of Alabama State precedent of disfavoring forum clauses. The court of appeals overruled and remanded.


The court held that: 

· 28 USC § 1404 (a) allowed for transfer or remand a case to appropriate venue at the courts discretion based upon criteria as discussed. There was no discussion in the statute of the forum clause and its significance.

· The statute was a federal law and thus involved a two prong analysis:

· Is the statute sufficiently broad to cover the issue?

· Whether the statute represents a valid exercise of Congress’ authority under the Constitution.

· “Federal court is bound to apply rules enacted by Congress with respect to matters … over which it has legislative power.”

· The forum selection clause is a factor in the courts discretionary removal or transfer decision, not a final deciding factor, but it is given significant weight.

· § 1404 (a) does cover the case and is a legitimate exercise of congressional authority to govern the federal courts.

14. Boyle v. United Technologies (1988)


Case involves a lawsuit by the father of a US Marine pilot who died in a helicopter crash that the father alleged was caused by faulty maintenance and design by Sikorsky helicopters. The Plaintiff wished to apply state law that provided remedy. The court held that this was a situation which involved Unique Federal Interest and thus was ruled by federal common law that held a higher standard of proof on the faulty maintenance and limited liability to government contractors on design issues to delivering a product to specifications of the order by the US military. This was to insure a governmental interest in successful contracts for its purchases.

JOINDER OF CLAIMS

By Plaintiff and Defendants

28 USC § 1367(a): supplemental jurisdiction over all claims that are so related to the current case that they form part of the same case and controversy.

28 UCS § 1367(b): in diversity cases arising under § 1332, the court will NOT have supplemental jurisdiction over cases that do not satisfy the requirements of § 1332 if (1) claims by plaintiffs against persons made parties under Rule 14, 19, 20 or 24, (2) claims by persons proposed to be plaintiffs under Rule 19, or (3) persons seeking to intervene as plaintiffs under rule 24. This does not apply to defendants who are adding a third-party defendant to a counterclaim under Rule 13(h).

Rule 13(a): If a counterclaim in compulsory and the claim is not brought then it is thereafter barred. Compulsory claim must be: (1) exist at time of pleading, (2) arise out of the same transaction, and (3) not require parties over whom the court cannot get jurisdiction. Exceptions include claims that have not matured at time of action, claims that are a subject of another pending litigation, and claims made by a defendant that the court has only in rem or quasi in rem jurisdiction over who has not filed any other counterclaims. Compulsory counterclaims are not barred by statute of limitations and do not require an independent basis of subject matter jurisdiction because they fit under the supplemental jurisdiction rule of § 1367

Rule 13(b): Permissive counterclaims can be brought for claims not arising out of the transaction or occurrence that is the subject of the opposing party’s claim.

Rule 13(f): court has discretionary right to allow a compulsory claim to be brought later if it was originally omitted under circumstances exhibiting good faith.

Rule 13(g): a cross-claim can be made by any party against a co-party, if the claim arises out of the same transaction or occurrence as the original action or counterclaim or property that is the subject matter of the original action. After one party pleads a cross-claim against another co-party, the co-party at this point becomes an opposing party and thus must file a counterclaim under rule 13(a). Once a party has made a qualifying cross-claim under 13(g), they may amend additional claims against that party that do not arise from the same occurrence under rule 18(a). These claims must however satisfy Subject Matter requirements for the court.

Rule 13(h): parties other than those involved in the original action can be joined under rules 19 and 20. 

Rule 14(a): At any time after the commencement of the action, any defendant may file a third-party claim against a party not involved in the action, who is or may be liable to the now third-party plaintiff for all or part of the plaintiff’s claim against the third-party plaintiff. The third-party defendant can make any defenses to third-party plaintiff’s claim under rule 12 and any counterclaims against third-party plaintiff and cross-claims against other third-party defendants under rule 13. The third-party defendant can assert any defenses which the third-party plaintiff has to the plaintiff’s claim. The third-party defendant can make claims under this rule against any parties not joined to the action if they may be liable to the now third-party defendant for all or part of the third-party plaintiff’s claim against the third-party defendant. The claim for Rule 14(a) impleader requires that the claim is one of indemnity against the third-party defendant not one of complete liability. Such claims would have to be brought under rule 13(h). 

Rule 14(b): When a counterclaim is brought against a plaintiff, the plaintiff may bring a third-party into the case under the circumstances that allow defendant to do so in 14(a).

Rule 18(a): “may join either as independent or as alternate claims, as many claims, legal equitable, or maritime” as desired.

Rule 19: Joinder of Persons Needed for Just Adjudication. (a) A person, who is subject to process and whose joinder will not spoil court’s jurisdiction, shall be joined if (1) complete relief cannot be granted in their absence, or (2) the person claims an interest relating to the action and the disposition of the action in the person’s absence may (i) impair or impede their ability to protect their interests or (ii) leave any of the present parties with risk for increased liability. (b) If the person cannot be joined the court may dismiss the case.

Rule 20: Permissive Joinder of Parties. All persons can join as plaintiffs if they claim any right to relief jointly, severally, or in the alternative in respect to the same transaction or occurrence and if any question of law or fact common to all these persons will arise in the action. All persons can be joined as defendants if any claim can be asserted against them jointly, severally, or in the alternative in respect to the same transaction or occurrence and if any question of law or fact common to all defendants will arise in the action.

However: must meet subject matter jurisdiction and venue requirements in all cases

Venue: 

· presumed in counterclaims as plaintiff initiated action

· if plaintiff’s additional claim does not meet, may request pendent venue based on claims arising from same nucleus of operation or factual relationship

Subject Matter Jurisdiction:

· Exception may arise under supplemental jurisdiction and/or compulsory counterclaims

Rule 24: Intervention: 

(a) Intervention of Right: A party may intervene if (1) a US statute conveys an unconditional right to intervene, or (2) when an applicant claims an interest relating to the property or transaction involved in the action, and the disposition of the action may impair or impede the ability of the applicant to protect their interest, unless such interest is adequately represented by existing parties.

· Intervener’s interest must be “direct, substantial and legally protectable”.

· Adequacy of representation is assumed if parties share common objective. Must show collusion, nonfeasance, adversity of interest, or incompetence to overcome this presumption. (A&P v. Hampton (1998) IM 712)

(b) Permissive Intervention: A party may be permitted to intervene if (1) a US statute confers a conditional right to intervention, or (2) when an applicant’s claim or defense and the main action have a question of law or fact in common.

· Discretionary privilege of the court

· Determined by whether the intervention will unduly delay or prejudice the adjudication of the rights of the original parties. 

· Should not be used to inject collateral issues into the case (A&P v. Hampton (1998) IM 712)


Notice:

· FRCP 4 regulates this area for federal courts. (FRCP p. 27)

· FRCP 4 authorizes service as provided in Rule 4, service as provided in the law of the forum state, and service as provided in the law of the state where service is made.  Therefore, a method of service not permitted under Rule 4 (e.g., service by email) may be permissible in federal court if it is authorized by the law of the forum state or state of service.

· If the litigation is in state court, look to the law of the state.  State law on service of process is usually similar but not identical to FRCP 4.

· Waiver of Service.  FRCP 4(d).  

· Although it is called “waiver of service,” the provisions governing service by mail are the easiest and cheapest form of service.  

· The rules require that the defendant acknowledge receipt of the summons and complaint and waive its right to insist on another method of service. 

· 30 days to respond, 60 days is out of country. 

· 30 days post due date to respond to complaint. 

· Defendant does not surrender any defenses. 

· A denied waiver cannot serve as adequate notice even if state law provides for notice by mail.

· Waiver of service is like regular service but comes by mail… must have same contents as standard service. The defendant can sign statement accepting waiver and mailing the envelope back. If it is not returned then regular service is required, but the defendant must pay for cost of hiring service agent.

· Personal service:  On individuals, see FRCP 4(e).  On corporations and associations, see FRCP 4(h). 
· Personal service consists of handing the defendant or its authorized agent a copy of the summons and complaint.
· Usually filed by plaintiffs lawyer. 

· Required to have info as to the summons, the complaint and the result if the defendant does not reply.

· Summons or complaint may be served by:
· Plaintiff responsible
· Effected by any person who is not a party to the suit and is over 18 years old.
· Can request court to appoint a service giver if plaintiff is poor or is a seaman
· The summons and complaint served can be served on:
· Individual – (from whom a waiver has not been filed, not under 18 or incompetent) –
· deliver copy to individual in hand or by leaving copies at the individuals home with person of suitable age or discretion then residing at the home
· to an agent authorized by appointment
· under law of jurisdiction where you are located at time of service
· Corporations or a partnership or unincorporated organization
· Deliver copy to an officer or managing agent or one authorized to receive process.
· Service can also be made in manner prescribed by the state
· Burden of proof of adequate service is on party responsible for service.

Due Process Requirements:

· Notice requirements must meet minimum due process standards under the 5th and 14th amendments.

Challenging Notice:

· If responding to complaint, the challenge to the adequacy of notice must be in the original response. 

· If a party does not respond or appear and has a default judgment rendered, they can appeal the notice by motion to vacate under Rule 60 (b)(4) or through a collateral attack.

Cases:


1. American Institute of Certified Public Accountants v. Affinity (1998) IM 223

Service was found to be inadequate as it was performed on a person neither associated not employed by nor authorized to receive service by the Affinity Corporation.

2. Mullane v. Central Hanover Bank & Trust (1950) IM 231

Notice was held to be inadequate upon a large group of trustees as the publication of notice in a single newspaper did not meet the requirements of due process. The court held that while there was no rule, the notice must be by such means as would be adopted by one desirous of effecting notice. This however does not mean that persons who are unable to be located after diligent effort or those that have an uncertain relationship to the case have similar requirements.

3. Rio Properties v. Rio International Interlink (2002)

Under certain conditions, when adequate service cannot be achieved by conventional means, email may constitute adequate service.

Personal Jurisdiction

· The Principles:

· Personal Jurisdiction is the power of a court to issue a binding ruling over persons within its authority

· Two elements of personal jurisdiction

· territorial authority over the defendant

· adequate notice to the defendant

· General vs. Specific Jurisdiction

· General Jurisdiction is the test to be used when the litigation does not arise out of the defendant’s contacts with the forum state.

· For  parties that are businesses, plaintiff must show systematic and continuous business activities in the forum state:

· Place of incorporation; or

· Location of headquarters or principal place of business; or

· Some combination of regular and substantial sales, advertising, offices, stores, employees, and/or shipping merchandise into the state regularly

· Must assess activities during a period of years before the litigation is filed.

· The Cases:

· Perkins v. Benguet Consolidated Mining Co. (1952) IM 148 – held that Ohio had jurisdiction over company originally based in the Philippines but moved to Ohio during the war (office, board meetings, etc.) whose contacts were systematic and continuous despite the fact that the suit did not arise out of activities related to the company’s contacts with the forum state.

· Helicopteros v. Hall (1984) IM 151 – Suit arose out of the crash in Peru of a helicopter operated by Helicopteros. The contract stated that forum would be Peru. Payments were made to Helicopteros’ account in NY, but Helicopteros had no other contacts with Texas other than one purchase related trip. As the suit did not arise out of contacts with state, general jurisdiction was required. There was insufficient contact for general jurisdiction. “Purchases and related trips alone are not sufficient for jurisdiction.”

· For individuals, minimal contacts are based on: 

· Where the individual resides permanently

· Where the individual lives and/or works for enough of the year to establish a systematic and continuous pattern of activities 

· General jurisdiction is also established through service of process in the forum state even if defendant has no other contacts. Burnham v. Superior Court (Court held that service of process in the state granted jurisdiction over appellant regardless of his contacts with the state.)

· Specific Jurisdiction is the test to be used when litigation arises out of contact with the forum state.

· Full Faith and Credit Clause (Article IV, § 1) – requires that courts of each state enforce valid judgments of their sister states.
· Territorial Authority

· The Analysis:

· (1) Statutory authority – The first step in territorial authority analysis is to determine whether the state statute authorizes jurisdiction on the facts of the case. There are two types of long-arm statutes. Ex. California CCCP § 410.10 – full extent of the constitution; New York Civ. Prac. Rule § 302 – “Laundry-list" type statute.

· (2) Consent or transitory jurisdiction:

· Physical presence (transitory jurisdiction) 

· Consent to jurisdiction:

· Entering a general appearance without objecting to a court's lack of jurisdiction. FRCP 12(h)(1). A litigant who wishes to challenge jurisdiction must enter “a special appearance” and challenge jurisdiction.

· Entering into a contract that provides for personal jurisdiction in a specified state or court.  

· Forum selection clauses: Contract law governs the enforceability. Contractual consents to jurisdiction are permissible unless they are “extremely inconvenient” and “fundamentally unfair.” Carnival Cruise Lines v. Shute. Contractual consents typically operate only as consent to jurisdiction in litigation arising out of the contract.

· Appointment of an agent within state to receive service of process. This may be express (appoints a particular agent to accept service) or implied (assigned an agent by state law). Hess v. Pawloski (state law appointing MA state registrar of motor vehicles as agent for all drivers entering MA)
· Domicile: This applies to individuals and corporations based on their state of incorporation. Blackmer  v. US (1932) (allowing jurisdiction over a domiciliary who was abroad)

· State statute: a statute provides that engaging in certain conduct within the state is an implied consent to suit in state.

· (3) Minimal Contacts: The minimum contacts framework applies to all cases (in personam, in rem, or quasi in rem) in which territorial authority is not based on consent or on service while physically present in the forum state.

· Purposeful Availment.  Defendant must have purposefully availed himself of the privilege of conducting activities in the forum state, thereby invoking the benefits and protections of the state’s law.  Among the facts considered significant in analyzing purposeful availment are:

· Soliciting business in the forum state. International Shoe (+); Hanson v. Denckla (-) (Delaware Trust)

· Having offices and/or employees in forum state. International Shoe

· Visiting the forum state in connection with the events leading to the litigation. Hess v. Pawloski

· Entering into a contract 

· with a party in the forum state; and/or [Burger King; McGee (reinsurance by Texas company)]

· that calls for some aspect of its performance in the forum state; and/or

· that calls for application of the forum state’s law; and/or  [Burger King]

· that contemplates long-term relationship with someone in forum state

· Owning/renting property in forum state. International Shoe

· Deriving revenue from forum state. International Shoe; McGee

· Sending/receiving mail, email, calls, or faxes to/from forum state. McGee

· “Stream of Commerce” – products entering state. WWV; Asahi

· Stream of commerce alone is probably not a sufficient basis for jurisdiction. More likely is Stream of Commerce PLUS.

· Foreseeability is a component of the stream of commerce theory

· The amount of contacts is relevant.

· It appears now that courts treat finished products much more liberally in terms of jurisdiction (requiring less purposeful action) than component parts (requiring the PLUS test).

· Out of state conduct caused injurious effect in forum state. Keaton v. Hustler (upholding jurisdiction in NH based on sales of magazine in that state); Calder v. Jones (upholding jurisdiction over Nat’l Enquirer employees based on purposeful harm in forum state); Panavision v. Toeppen (upholding jurisdiction on the basis of purposeful harm to company domiciled in CA via internet copyright infringement.)

· Foreseeability 

· Relatedness – Does the litigation arise from the contacts the defendant has had with the state?

· Yes (specific jurisdiction is sufficient)

· No – Are the contacts so extensive as to qualify defendant under General Jurisdiction? Helicopteros; Perkins v. Benget Mining

· (4) Reasonableness [International Shoe; Asahi]

· Litigation in the forum state must be fair and reasonable, taking into account the interests of :

· the defendant

· the forum state in providing a forum for its citizens and in regulating conduct that occurs within its borders

· the plaintiff in obtaining effective, fair, and convenient relief

· other states that may have an interest in the matter

· the orderly allocation of judicial business (presence of witnesses and evidence, interest in avoiding forum shopping, which state’s/country’s law will apply)

· Relationship between purposeful availment factors and reasonableness factors:

· A party seeking to establish jurisdiction may prove reasonableness to make weak case for PA stronger.  

· A party contesting jurisdiction may prove unreasonableness to rebut a (weak?) showing of PA

· (5) There is territorial authority if general jurisdiction or specific jurisdiction is established.

· Must address Adequacy of Notice prior to establishing personal jurisdiction. 

· The Cases:

· Pennoyer v. Neff (1877) IM 51 

· Legacy# 1:  Territorial authority of a court is limited by state boundaries

· Legacy # 2:  Territorial authority is required by the due process clause of the U.S. constitution

· Legacy # 3:  A judgment rendered without territorial authority is void in every state, including the state where the judgment was rendered

· Legacy # 4:  Physical presence of an individual is a sufficient basis for jurisdiction, but it is not necessary.

· This includes suits that do not involve the forum state in any way. Peabody v. Hamilton (1870)

· Transient jurisdiction may not always apply in federal cases, if it is the only basis for jurisdiction.

· International Shoe Co. v. Washington (1945) – The court held that International shoe had minimum contacts with the State of Washington based on: (1) employees in the state, (2) real estate in the state, (3) derived revenue from sales in the state, (4) continuously solicited business in the state, and (5) litigation arose from the contacts in the state. Court noted that the quality of contacts is more important than quantity. In establishing reasonableness, must balance between activities in state and burden on defendant so as to not violate traditional notions of “fair play and substantial justice”

· Hanson v. Denckla (1958) – the case presented regarded a trust established in Delaware with Wilmington Trust Co., while the deceased was a domiciliary of Penn. She then moved to Florida where she appointed $200,000 to each of two children of 1 daughter and the remainder (close to 1 million) split between her two other daughters. The daughters challenged validity of the provision for 2 children. The court held that Florida had no jurisdiction because Wilmington Trust Co. was an indispensable part of the suit and the court had no jurisdiction over them due to lack of purposeful availment. WTC had no office in FL, had no business in FL, the trust agreement was signed in DE, and all funds were held in DE. This was felt more significant than the fact that: (1) client domiciled at death in FL, (2) communication and appointment done from FL, and (3) parties to trust lived in FL.

· McGee v. International Life Ins. (1957) – Resident of CA bought insurance with Empire Mutual of AZ. Company was bought by International Life Ins. of TX and resident was reinsured. Paid premiums by mail from CA until death. Company refused to pay. The court held that CA had jurisdiction as reinsurance was like entering into a NEW contract. The company purposefully availed themselves of business in CA, despite not having any other contacts with the state. This was distinct from Hanson where the act was a unilateral act of a 3rd party (the trust creator), unlike here where the insurance company performed an affirmative act.

· Burger King v. Rudzewicz (1985) – The defendant entered into a franchise agreement with Burger King, located in Miami, to open a location in Michigan. Defendant fell behind in payments and Burger King withdrew their franchise rights. Partner went to FL to take course at Burger King U. This was not sufficient to create personal jurisdiction as partner and Rudzewicz were independent, not a corporation. The court held, however, that the defendant went knowingly into an agreement with a Florida company, had signed agreements for a “long-term relationship” acknowledging the location of the company and that FL law will arbitrate (choice of law clause; no forum selection clause – where litigation will be held), and that the regional office was clearly without authority power (which defendant knew). The court noted the importance of foreseeability – “defendant should logically expect to be subject to jurisdiction in the forum state based on his contacts”

· World-Wide Volkswagen vs. Woodson (1980) – Audi purchased in New York. Got in a car accident in Oklahoma, where the car exploded causing severe injury to wife and child. WWV and Seaway contested jurisdiction. The plaintiff argued “Stream of commerce” – that the car was sold with understanding and reasonable expectations that the car may cross borders and enter another state. This was rejected by court because car was not bought in Oklahoma but rather was brought in by the customer and the corporation had no purposeful availment. That is different from a case where the company participates in a stream of commerce that ends in the forum seeking jurisdiction. While foreseeability is an argument for minimal contacts, it is not sufficient alone to grant personal jurisdiction.

· Asahi vs. Superior Court of California – Can CA establish jurisdiction over Asahi, a foreign company, who’s only contacts with CA were putting their products in the stream of commerce that eventually delivered them to CA? Court was split on purposeful availment and minimal contacts but agreed on reasonableness grounds that there was no jurisdiction. Question still exists whether “Stream of Commerce” is sufficient or “Stream of Commerce Plus” is required. No ruling to date on this.

· Keeton v. Hustler Magazine – Suit by New Yorker against Hustler Magazine for libel in New Hampshire, the only place that the statute of limitations has not passed. “Forum Shopping”. New Hampshire claimed jurisdiction based on sales of the magazine in NH and therefore the interest of the state was involved in protecting its citizens. But plaintiff was not a resident and was not libeled in NH. The court affirmed jurisdiction based on Hustler’s sustained and purposeful business activities in NH granting general jurisdiction.

· Kulko v. Superior Court (1978) IM 134 – Husband and wife divorced, children initially stayed with father in NY and then moved out to CA to live with mom. Mom had alimony of $3000, but wanted more because kids were living with her, and sued in CA. The court held that there was no jurisdiction as there was no purposeful availment as husband had no benefit from or decision in the children’s move to CA and had in no way availed himself of CA law/legal system. Decision based largely on policy. Plan is to prevent forum shopping in family issues.
· Calder v. Jones (1984) IM 137 – Plaintiff sued National Enquirer and two employees (Calder and South – writer and editor) for libel in California where she was a resident and where NE sold a majority of its papers. The question of jurisdiction was not an issue for the NE but was for the two employees who did not solicit business in CA, did have frequent business trips to CA, but had no contract, no property, nor any personal revenue from the article or forum state. The court held that they intentionally caused the effects in the forum state, intending harm in the forum state with knowledge of potential liability.

· Panavision v. Toeppen (1998) IM 14 – Defendant registered trademark name of Panavision on the web and attempted to charge Panavision for releasing the website name. The court held that the CA court had jurisdiction despite the fact that the defendant had no physical contacts with the state because he infringed on the copyright purposefully trying to harm Panavision in its principal place of business – applying Calder test as above.
· Zippo Mfg. Co. v. Zippo Dot Com (1997) IM 145 – The court held that there were three types of internet cases: (1) commercial websites repeatedly selling products or transferring files to other jurisdictions – can properly be sued in those jurisdictions, (2) websites simply posting information accessible to other jurisdictions -- not amenable to suit, and (3) intermediate websites that create a balancing case where the degree of interactivity and commercial activity is assessed.

· Shaffer vs. Heitner (1977) – Share holder derivative suit brought by shareholder s on behalf of the company against management/directors for harm done to the corporation. The case involved quasi rem jurisdiction. The court held that even in quasi rem jurisdiction, the minimal contacts test must be applied to gain jurisdiction.

· Carnival Cruise Lines v. Shute – Cruise participant injured self while on a cruise and wanted to sue Carnival for damages in WA, but their ticket had a forum selection clause that set jurisdiction in FL. Trial court ignored forum clause, but appeals court overturned stating that contracts need not be negotiated directly to be considered valid. To dismiss such an agreement, the defendant must: (1) show that they cannot afford to sue in the forum, (2) the agreement was not entered into legally, or (3) the forum is a remote alien forum.

PLEADING:

Backrath v. Aldrich Chemical Co., Inc. (1999) IM 541


The complaint filed was dismissed as it was too vague. Case dealt with a complaint about exposure toxic chemicals that allegedly caused disease in plaintiff.

Dougardi v. Durning (1944) IM 549


A very poorly written claim by plaintiff still fulfilled requirements of rule 8 (a).

Leatherman v. Tarrant County Narcotics Intelligence and Coordination Unit (1993) IM 557


A higher pleading standard may not be applied for civil rights claims brought against municipalities. Unlike government officials, municipalities do not have immunity for suit.

Northrop v. Hoffman of Simsbury (1997) IM 570


Claim was sufficient to survive motion to dismiss. The court has duty to examine a claim to determine if the allegations provide for relief on ANY possible theory.

Kirksey v. RJ Reynolds Tobacco (1999) IM 573


Motion to dismiss granted due to lack of substantial sufficiency and failure to respond to motion to dismiss.


FRCP 

Rule 7(a):

Plaintiff does not have to file a reply to and answer unless ordered by court.

Rule 8 (a):

A pleading shall contain: (1) short and plain statement of grounds for jurisdiction, (2) a short and plain claim showing that plaintiff is entitled to relief, and (3) demand for judgment pleader seeks.

Ways to remedy a complaint that does not conform to rule 8 (a)(2):

1. Move to dismiss (court usually dismisses but grants plaintiff opportunity to amend under rule 15(a)).

2. If statement is vague, may move for more definite statement under rule 12(e)

Rule 8(b):

A respondent must admit or deny each allegation in the complaint.

Rule 8(c):

The answer must include affirmative responses.

Rule 8(d):

Failure to deny such allegation or an ineffective denial is equivalent to an admission.

Rule 12(b):

Allows defendant to make certain defenses by motion prior to filing and answer. No demurrer in federal law. 

(1) lack of jurisdiction over subject matter

(2) lack of jurisdiction over person

(3) improper venue

(4) insufficiency of process

(5) insufficiency of service of process

(6) failure to plead a claim under which relief can be granted – claims may be dismissed by court if no possible set of facts could create a relievable claim

(7) failure to join a party under rule 19

Rule 13(a) & (b):

Answer must contain any counterclaims.

Rule 9(b): 

Imposes higher standards for complaints of fraud or mistake. (exception to rule 8(a)) Additionally, exceptions exist for securities fraud claims and common law exceptions for libel, slander, and defamation.

Rule 15(c): 

A complaint can usually be amended under rule 15(c) even if the statute of limitations has run on the amended case as long as the date the original complaint was filed precedes the statute of limitations and the claim arises out of the same set of circumstances.

Binding Effects of Judgments:

Res Judicata includes:

· Claim preclusion (res judicata): circumstances under which a claim or cause of action resolved in one case may operate to preclude further litigation on that claim in a subsequent case

· Issue preclusion: the extent to which discrete issues decided in a prior suit may be binding on litigation involving different claims.

Claim Preclusion:

Claim preclusion is not self-executing, but rather an affirmative defense.

Contains three elements:

· Must be the same claim or cause of action

· Initial judgment must have been final, valid and on the merits

· Must involve the same parties or those in privity with them

The transactional test (most common):

(1) Final judgment extinguishes all rights of the plaintiff to remedies against the defendant with respect to all or any part of the transaction, or series of transactions, out of which the action arose.

(2) Transaction is to be determined by weighing whether the facts are related in time, space, origin, or motivation, whether they form a convenient trial unit, and whether their treatment as a unit conforms to the parties’ expectations or business understanding or usage.

Intersystem Preclusion: cases previously litigated in a court of another state or system are typically reviewed on the basis of the previous forum’s claim preclusion rules for case preclusion purposes.

· State to State: previous state’s rule applies under “Full Faith and Credit Clause”

· State to Federal: previous state’s rule applies under 28 USC § 1738

· Federal to State: usually apply federal rules in federal case, and state rules of federal court’s forum state in diversity cases, unless a federal interest is involved.

Finality: a case on which a trial court has entered a final judgment. (possibility of appeal does not effect finality)

Validity: a judgment is valid if the defendant had proper notice, personal jurisdiction was satisfied, and if the subject matter jurisdiction was satisfied.

On the Merits: A final judgment is on the merits unless:

(1) Dismissal for lack of jurisdiction, nonjoinder, misjoinder, or improper venue

(2) Plaintiff aggress to non-suit (voluntary dismissal) without prejudice or the court orders the plaintiff to be non-suited without prejudice

(3) By statute or rule of court the judgment does not operate as a bar to another action on the same claim

Same Parties or those in Privity: claim preclusion binds only parties to suit or those in privity to them

· Burdens and benefits of preclusion only bind parties that were adversaries with one another on the issue

· Privity includes:

(1) Relationship between owners of successive interest in real or personal property (owners, trustees, administrators)

(2) Relationships that intertwine substantive legal interests of a party and non-party (vicarious liability – ex. Driver for Pizza Delivery is intertwined with owner who was previously cleared on charge of negligence.)

(3) Relationships based on representational relationship (official representation by trustee to beneficiary, executors, administrators, guardians, gov’t officials) 

· Richards v. Jefferson Co. (1996) IM 1130 – cannot join a party simply by being in the class of tax payers to be bound by claim preclusion

· South Central Bell v. Alabama (1999) IM 1135 – cannot bind a non-party company by claim preclusion when party was not involved in previous case

Issue Preclusion: forecloses relitigation on a discrete issue


Four elements:

(1) Same issue in both actions

· May be comprised of fact, law or combination

· Perfect congruence is not required, instead the factual and legal similarities must be such as to treat them as the same issue. Court will consider the: (1) factual and legal similarities, (2) nature of underlying claims, (3) substantive policies, and (4) extent to which preclusion would undermine fairness and efficiency.

· Commissioner of Internal Revenue v. Sunnen (1948) IM 1141 – defines the same issue very narrowly as applying to same transaction and contract with respect to tax law case.

· An issue decided in one case may not be the same in the second if the facts have changed or the law has changed.

· Lumpkin v. Jordan (1996) IM 1148 – court decision decides that once a key issue to a case is decided by federal court, a state claim under a different legal cause of action may be precluded if that issue is determinative in the state case. Issue of religious discrimination.

(2) Issue was actually litigated

· Issue must be properly raised, formally contested between the parties, and submitted to the court for determination

· An issue is not “actually litigated” if it is admitted or not contested. This is unlike claim preclusion.

(3) Issue was decided and was necessary to the judgment

· Whether the issue was actually litigated to conclusion and was necessary for the determination of the previous case.

· Cunningham v. Outten (2001) IM 1159 – The court held that despite negligence being established by criminal court, this did not suffice for summary judgment on issue preclusion to establish civil liability as causation and liability were not decided by that court.

(4) Involves same parties or those privy to them

Also, court can consider whether the party had full and fair opportunity to litigate the issue.

Same Parties or those in Privity: issue preclusion binds parties to suit or those in privity to them like in claim preclusion

· Issue preclusion can be used defensively against a Plaintiff who was part of the original suit by the defendant in the new suit (Bernhard v. BOA (1942) IM 1167)

· Issue preclusion may be allowed offensively against a Defendant who was part of the original suit by the plaintiff in the new suit at the discretion of the court. (Parklane Hosiery Co. (1979) IM 1171)) Considerations involve fairness to defendant, opportunity to fully litigate, and abuse.

Porn v. National Grange Mutual Insurance (1996) IM 1100


Court held that subsequent suit for insurance coverage arose out of the same transaction and thus was barred on the basis of claim preclusion.

LA Branch NAACP v. LA USD (1985) IM 1106

Court held that the final judgment of the state court regarding school discrimination was final and binding and precluded any claims that occurred out of events that occurred prior to 1969 (date of complaint filing).

Federated Department Stores v. Moitie (1981) IM 1118


The fact that a final judgment was reversed on appeal for co-plaintiffs (but not instant Plaintiff) did not change the finality of his verdict.

Federal Question Jurisdiction:

The Principles:

· A question of federal law is properly presented to the court for jurisdiction.

· “arising under” the Constitution, law or treaties of the United States: this has been interpreted to mean that any case that has a potential federal ingredient (i.e. if a federal question might arise, federal question jurisdiction is valid even if such question never arises.

· Codified by Congress in 18 USC § 1331: Federal District courts have primary jurisdiction over all civil matters arising under the Constitution, federal law or treaties. Arising under is defined as:

· Cause of action under which the plaintiff sues is created by federal law; or

· Cause of action under which the plaintiff sues, although not created by federal law, includes an essential federal ingredient.

· Creation Test: any claim where federal law creates the plaintiff’s cause of action

· Federal Ingredient Test: (1) federal law does not create plaintiff’s claim, (2) state law created the claim, (3) there is an essential federal ingredient in the Plaintiff’s claim, such that the claim is dependent on the point of federal law, and (4) the federal ingredient must be one that is privately enforceable as a matter of federal law.

· Well-pleaded Complaint Rule: requirement for establishing jurisdiction. Only allegations pertaining to the plaintiff’s claim will be considered.

· 28 USC § 1257: the Supreme Court’s appellate jurisdiction over cases that originate within the state judicial system when a federal question has been decided and finally resolved. The issue can be raised as part of the plaintiff’s or defendant’s case.

· 28 USC § 1254: grants appellate courts discretionary jurisdiction over cases in the federal courts.

The Cases:

· Merrell Dow Pharmaceuticals v. Thompson (1986) IM295 – the federal court denied jurisdiction over a case that involved a tort suit against the manufacturer of Bendectin under state law, but which contained a federal ingredient in that the Plaintiff asserted that it was a violation of the FDCA which mandated proper drug labeling. The court refused to take jurisdiction as the FDCA did not create a private right of action thus failing the federal ingredient test.

· Louisville & Nashville Railroad v. Mottley (1908) C302 – The court held that the assertion that the defendant will use a defense that involves a federal issue is not grounds for federal jurisdiction.

Diversity Jurisdiction:


The Principles:

· Diversity jurisdiction is the power of federal courts to entertain cases between citizens of different states, or between a citizen of a state and a citizen of a foreign country if more than $75,000 is at stake. (Article III)

· 28 USC § 1332(a):

· Citizens of different states

· Citizens of a state and citizens of a foreign state

· Citizens of different states in which citizens of foreign states are additional parties

· A citizen of a foreign state as a Plaintiff and citizens of a State

· Strawbridge v. Curtiss (1806): “complete diversity” between all parties is required (no plaintiff is a citizen of the same state as any defendant.
· Determining Citizenship: (Burden of proof on Plaintiff)

· For individuals: Lundquist v. Precision Valley Aviation (1991)
· Citizenship is where you are domiciled

· The one place where a person intends to make his/her permanent residence. Factors include: (1) where the person is living, (2)voter registration, (3) auto registration and/or driver’s license, (4) location of property and possessions, (5) employment and (6) tax returns.

· For corporations  

· Citizen of state where incorporated and where has principal place of business.  28 U.S.C. 1332(c).

· The principal place of business can be determined by 3 distinct tests:

· principal “place of activity” test: where the bulk of company’s activity is concentrated (used by most states)

·  “nerve center” test : where a companies activities are widely dispersed, the companies headquarters or nerve center is considered the place of business.

·  “total activity” test: a hybrid of the place of activity and the nerve center tests that is used where the activity is not intensely concentrated but also not widely dispersed. Tubbs v. Southwestern Bell (1994) IM 317.

· Forum Doctrine: if a company is incorporated in multiple states, a suit brought in one of it’s states of incorporation will consider its domicile as the forum state and its principal place of business. It will not consider other states in which it is incorporated.

· For unincorporated associations = citizen of every state in which a member of the association or a partner in the partnership is domiciled

· Domicile is determined at the time the suit is filed in federal court.  Moves after suit is filed in federal court cannot create or destroy diversity jurisdiction

· Diversity must be alleged on the face of complaint.  If complaint does not allege diversity, suit will be dismissed.

· Suits involving aliens:

· There is diversity if there is an alien on one side.  § 1332 (a)(2)

· There is diversity if there are (completely diverse) U.S. citizens on both sides, and aliens on one or both sides. § 1332(a)(3)

· There is no diversity if there are aliens on both sides and a U.S. citizen on only one side.  § 1332(a)(2) Eze v. Yellow Cab (1986) IM324
· Alien permanent residents of the U.S. are citizens of the state where they are domiciled.  § 1332(a)

· U.S. citizens residing abroad: No plaintiff or defendant can be a U.S. citizen but not a citizen of a particular state.  If litigant is a U.S. citizen but not a citizen of a particular state, s/he wrecks diversity jurisdiction.  20th Century Fox v. Burton/Taylor

· Amount in Controversy Requirement: 

· The amount in controversy must exceed $75,000. If P recovers $75,000 or less, court may tax costs of suit to P.  § 1332(b). 

· When claims are not for damages, look for value of harm to P or D.  Some courts say add value to P and D if both are seeking remedies

· Good Faith Rule: the amount in controversy is made in good faith, the case only being dismissed if there is clear evidence on the part of the defendant that such claim, even if proved, could not meet the minimum amount in controversy.

· Aggregation 
· When there are multiple claims by one Plaintiff against the same defendant, you can aggregate the value of the claims to reach amount in controversy requirement.  
· When there are multiple Plaintiffs and/or Defendants, each Plaintiff must have more than $75K claim against each separate Defendant.
· Multiple plaintiffs’ claims against the same defendant CAN be aggregated if the claims involve the same title or right.  

· A Plaintiff can aggregate claims when he has multiple claims against one Defendant
· Cannot aggregate one Plaintiff’s claims against multiple Defendants
· Exceptions to diversity

· Family law:  Federal courts cannot grant divorces, award alimony or child support, or award child custody

· Cannot probate estates

Summary Judgment:

Rule 56:  Judgment shall be granted "if the pleadings, depositions, answers to interrogatories and admissions on file, together with the affidavits, if any, show that there is no genuine issue of material fact, and that the moving party is entitled to judgment as a matter of law."

Neither party seeking nor the party opposing a motion can rely on allegations in the complaint or answer for proof of facts. 

· Unlike in Rule 12(b)(6) or Rule 12(c), the truth of the allegations is not assumed at MSJ stage.

· Court must draw all permissible inferences in favor of nonmoving party, because jury could draw those inferences

· Court is not supposed to weigh evidence or evaluate credibility, except in the minimal sense that it can ask whether a reasonable jury could find that the evidence supports the non-movant's case.

Method of Analysis

· Burden of proof = burden of production + burden of persuasion

· Burden of production = duty to adduce sufficient evidence to enable reasonable trier of fact to find in favor of the party with the burden (this burden is enforced/applied by judge)

· Burden of persuasion = duty to adduce sufficient evidence to persuade the trier of fact (this burden is applied/enforced by trier of fact)

· Evaluating an MSJ requires judge to evaluate the moving party's showing; proceeding issue by issue

· Is the moving party the one with the burden of proof (production and persuasion) on that issue at trial?

· What will the burden of persuasion be at trial?

· If the moving party will have BOP at trial, it must adduce enough evidence that a jury MUST find for it

· If the moving party will NOT have the BOP at trial, it must demonstrate, based on discovery and on whatever affidavits the movant may produce, that no reasonable jury could find for the non-movant.

· D need not itself adduce any evidence refuting P’s claim so long as D shows that the record contains insufficient evidence to enable a reasonable jury to find in P’s favor (Compare Adickes v. Kress & Celotex v. Catrett)
· Procedure

· D may file MSJ at any time after service of complaint

· P may file MSJ 20 days after service of process

· If nonmovant believes it needs further discovery to oppose motion, it may file Rule 56(f) motion specifying the nature of the additional discovery and why it would matter

Anderson v. Liberty Lobby (1986) IM 863


Libel suit in which defendant moved for summary judgment based on absence of clear and convincing evidence on the part of the plaintiff that the statements were made with malice. Court held that the Plaintiff must meet burden of production that would allow a reasonable jury to find for him under the standard required by law to prove said cause of action.

Celotex v. Catrett (1986) IM 875


Court faced issue of motion for summary judgment by defendant who asserted that the defendant had not met burden of proof in showing that her husband had been exposed to asbestos from products made by Celotex and thus had no case. The court held that it is sufficient to demonstrate that the Plaintiff cannot meet the burden of proof on a key issue of fact to grant a summary judgment under Rule 56. Such burden could be met by the Plaintiff by means of signed and sworn affidavits asserting such facts. 

Supplemental Jurisdiction:


The Principles:

· Supplemental jurisdiction is the authority of a federal court to hear additional claims against existing parties over which it would not ordinarily have subject matter jurisdiction, and additional claims against additional parties over whom it would not ordinarily have subject matter jurisdiction, when the claims are closely connected to claims over which the federal court does have subject matter jurisdiction.

· Federal courts have supplemental jurisdiction over all claims that arise from “same case or controversy” (also called “a common nucleus of operative fact”) as the claims over which the courts have subject matter jurisdiction.  § 1367(a)

· Rule for analyzing supplemental jurisdiction based on “same case or controversy” Owen v. Kroger (1978) C352 [Section § 1367(a)]

· Can be limited by Congress 

· The Analysis:

· Is there a federal claim, based on diversity or federal question?

· Are there claims that are so related to the original claim that enters into federal court, that they form a part of the same case or controversy? (includes joinder or intervention of a 3rd party)

· Are they the same (1) events, transaction, or conduct or (2) the same evidence or (3) a logical relationship?

· How much overlap is required? Must be a pattern of activity.

· Exceptions to supplemental jurisdiction

· Mandatory special rule for diversity cases.  28 U.S.C. 1367(b)

· Court lacks supplemental jurisdiction over plaintiff’s claims against non-diverse additional parties.

· Court has supplemental jurisdiction over non-diverse additional parties’ claims against plaintiff. (defendant’s claims v. plaintiff)

· Discretionary rules for all cases.  28 U.S.C. 1367(c). : Court may decline to exercise supplemental jurisdiction when

· Claim raises novel or complex issue of state law;

· Supplemental claims substantially predominate over claims over which court has original jurisdiction;

· Court has dismissed all claims over which it has original jurisdiction; or

· In exceptional circumstances, where there are other compelling reasons for declining jurisdiction.

Removal Jurisdiction:
The Principles:

· Definition: allows a defendant (ONLY) to move a case to a different venue to protect defendant’s right to choose a favorable venue.

· Removal to Federal Court: 

· Defendant can remove a case to a federal court only when such action could have been brought in federal court initially.  § 1441(a).

· Defendant cannot remove based on a federal defense or counterclaim.

· In diversity cases, all defendants must be out of the state of the plaintiff

· Claim must meet minimum amount to qualify for federal jurisdiction ($75,000).

· When Plaintiff sues multiple Defendants, all Defendants must remove or none can, except where § 1441(c) allows. McCurtain Count Production Corp. v. Cowett
· Exceptions to usual rules for removal jurisdiction

· Defendant cannot remove a diversity case to federal court when Defendant is sued in his/her home state. § 1441(b)

· If there are multiple Defendants, action cannot be removed if ANY Defendant is from the forum state.

· Separate and independent claim removal. § 1441(c)

· § 1441(c) allows the entire action to be removed when there are federal question claims joined with state claims that wouldn’t otherwise be removable because they are “separate and independent” (and therefore there would be no supplemental jurisdiction over them).

· Separate and independent claim removal applies only in cases in which removal jurisdiction is based on presence of federal question claims.  Not when complaint alleges only state claims and federal jurisdiction would be based on diversity.

· Examples

· Federal question, diversity, and $75,000 – no problem with removal subject to § 1441(b)

· Federal question and separate state question with no diversity and below $75,000 – must meet § 1367(a) common nucleus test or § 1441(c) to be removed

· Diversity issue only but additional claimant has no diversity – no removal to preserve complete diversity

· Diversity issue only with additional claimant that has diversity but claim is under $75,000 – controversial whether this can be done.

· Procedure for removal and following removal   (FRCP § 81(c) and 28 U.S.C. § 1446(b)) 

· Defendant files removal petition within 30 days of service of the summons and complaint.  § 1441(b). 

· Once removed, federal court can do whatever it needs to take over case, including obtaining records, issuing injunctions, etc.  FRCP governs as soon as the case is removed to federal court.

· Plaintiff may file motion to remand to contest lack of federal subject matter jurisdiction. 

· Failure to move for remand means consent to removal jurisdiction.

· If federal court remands, the case returns to state court.

· If court erred in failing to remand on account of lack of federal subject matter jurisdiction, the judgment will be valid so long as the basis for federal subject matter jurisdiction exists at the time judgment is entered.  Caterpillar v. Lewis
· If the basis for federal subject matter jurisdiction does not exist at the time of service of complaint, removal petition may be filed within 30 days of when the basis for federal jurisdiction arises.

· Defendant can remove at any time after federal question jurisdiction appears in the case, so long as the removal petition is filed within 30 days of service of the pleading that asserts federal question jurisdiction.

· Defendant can remove a case in which diversity jurisdiction appears within one year of the commencement of the action.

Venue:

· Venue focuses on whether the selected court provides a convenient location for just resolution of the dispute.

· Venue is the right of the defendant

· Can be waived or altered

· Cannot be brought up by the court itself

· Plaintiff need not plead proper venue

· An alien can be sued in any venue § 1391(d)

· Upon proper removal, venue is automatically satisfied

Venue Related Statutes

· Venue in diversity cases.  28 U.S.C. § 1391(a).

· Venue is proper in any district where any defendant resides if all Ds reside in the same state.

· Venue is proper in a district where a substantial part of the events that are subject of the litigation occurred or where the property in dispute is located.  Venue may be proper in multiple places if the events occurred in multiple places.

· First of Michigan v. Bramlet:  Venue is proper in any location where a substantial portion of the events occurred..

· Venue is proper where any D is subject to personal jurisdiction only if there is no other district where venue is proper (under 1 or 2 above).

· But note if all the Ds are NOT subject to personal jurisdiction in the same state, then there will be no court where P can sue all of them because no court has PJ over all of them.

· Venue in federal question cases.  28 U.S.C. § 1391(b).

· Venue is proper where any D resides, if all Ds reside in the same state.  

· Venue is proper where a substantial part of the events occurred or property located.

· Venue proper in a district in which any D may be found, if no other district exists where there is venue.

· This is different language than Congress used for venue in diversity cases but probably intended to apply the same rule.

· Determining a residence for purposes of venue

· For individuals, it is the same as for diversity (residence/domicile = where intend to reside permanently).

· Corporation is deemed to reside, for purposes of venue, wherever there is personal jurisdiction over it.  § 1391 (c).

· Venue is proper where the parties have consented to it, even if it would not otherwise be proper.

· Contract can specify venue; forum selection clauses routinely consent to a particular venue as well as a jurisdiction.

· If defendant fails to object to venue, it is deemed to consent to it, just as failure to object to personal jurisdiction is deemed consent. FRCP 12(h)(1).

· Challenging Venue

· Three methods:

· Move to dismiss the case for lack of venue

· Move to transfer to a preferable venue

· Forum non conveniens

· Motions to dismiss for lack of venue

· Usually D files a FRCP 12(h) motion challenging venue and personal jurisdiction at the same time.

· D can move to dismiss if venue is improper, that is, if the factors in § 1391 aren’t met.

· Motions to dismiss for lack of venue are seldom successful.  A court is more likely to transfer than to dismiss, so long as venue would be proper somewhere that the court has the power to transfer the case.

· Transferring venue.  

· 28 U.S.C. § 1404 – Transfer for reasons of convenience

· Discretionary

· Considerations in evaluating

· Strong presumption for Plaintiffs preference

· Convenience of parties and witnesses; and

· Interests of justice (Republic of Bolivia v. Philip Morris)

· Convenience of parties and witnesses and interests of justice must substantially outweigh plaintiff’s convenience in order to override P’s choice of forum.  Smith v. Colonial Penn Ins. Co.
· Law of state from which case is transferred will be applied

· 28 U.S.C. § 1406 – Transfer for improper venue

· Discretionary

· Law of state to which case is transferred to will apply.

· Whenever venue is improper (§1406), or whenever venue would be better somewhere else (§1404), a court may transfer the case to any other court within that court system where the action might have been brought.  

· A federal district court may transfer to any other federal district court in the U.S. where there is personal jurisdiction and venue is proper.

· A state court may transfer to any other court in the same state where venue is proper.

· Federal courts cannot transfer to state court (and vice versa), nor can a court in one state transfer to a court in another state.

· 28 U.S.C. § 1631 – Transfer between federal courts when there is want of jurisdiction

· Forum Non Conveniens

· Forum non conveniens (FNC) is a common law (not statutory) doctrine that permits a case to be dismissed if there is another forum that is more convenient and it would serve the interests of justice to litigate elsewhere.

· Courts use FNC when they cannot transfer, i.e., when the action should be tried in a court that is part of another judicial system. (foreign legal systems)

· A federal court will dismiss on FNC grounds if it cannot transfer under section 1404 because the action should be tried in another country.

· A state court will dismiss on FNC grounds if the action cannot be transferred because it should be tried in another state or another country.

· A case may be dismissed on the ground of FNC even if venue is proper.  Piper v. Reyno (Suit brought by Scottish nationals in US to take advantage of US laws denied_
· Dismissals based on FNC are relatively rare because of the strong presumption in favor of plaintiff’s choice of forum.

· Factors in determining whether to dismiss based on FNC.  Piper Aircraft v. Reyno.

· Private interest factors

· Access to sources of proof

· Availability of compulsory process to compel attendance of witnesses

· Convenience to voluntary witnesses

· Difference in substantive law that will be applied in new forum is not decisive in dismissing on grounds of FNC, but could be relevant if the law in the alternative forum were completely inadequate.  Piper.
· Public interest factors

· Local interest in having disputes resolved locally

· Court congestion

· Familiarity with law

· Avoiding unnecessary choice of law problems

· Jury duty burden on citizens in a jurisdiction having no contact with the dispute
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