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CIVIL PROCEDURE FALL 2004

Introduction

I. Overview of Procedure

A. Where Can a Suit Be Brought?

1) Subject Matter Jurisdiction

a. Hawkins v. Masters Farms, Inc (D. Kan., 2003, P 6)
Facts-
П, estate rep, sues Δ from KY in fed ct alleging that his negligent driving caused the death of Mr. Creal.  Δ files motion to dismiss under FRCP 12(b)(1), claiming there is not complete diversity.

Holding-
Dismissed.  Estate of Mr. Creal has KY citizenship b/c deceased and his wife were domiciled there w/ no intention or plans to move.  No diversity per §1332.

b.
FRCP 12



(a) Answers to Claims



(b) Motions to Dismiss: 

      (1) lack jurisdiction over subject matter



      (2) lack jurisdiction over person



      (3) improper venue



      (4) insufficient process



      (5) insufficient service of process



      (6) failure to state claim upon which relief can be granted

c. 28 U.S.C. §1331- Federal Question Subject Matter Statute 

2) Personal Jurisdiction- FRCP 4(k)
a. Est personal jurisdiction by serving person over whom ct has gen jurisdiction
b. … Party joined under FRCP 14 or 19 and not more than 100 miles from court
c. …. Has been personally served in the jurisdiction, even if no gen jurisdiction, provided it is consistent w/ Constitution and arises under fed law
3) Venue- 28 U.S.C. §1391- Venue Generally
a. Diversity Axn- in district where any Δs reside; where events took place; where Δ subject to personal jurisdiction
b. Non-Diversity Axn- where Δs reside; where events occurred or property is; where any Δ can be found
4) Service of Process- FRCP 3 &4; Forms 9-12 (draft of complaint)
B.  Drafting the Complaint

1) Rule 11 and Lawyer’s Responsibility

a. Bridges v Diesel Service, Inc. (E.D. PA, 1994, P 13)
Facts-
П’s atty files suit, alleging violation of ADA. Δ moves for FRCP 11 sanctions for failure to conduct diligent legal research, b/c should have filed a complaint w/ the EEOC first.

Holding-
Will not impose sanctions b/c FRCP 11 meant to deter not shift atty’s fees; mistake procedural, not blatantly frivolous; don’t want Title VII chilling.

b. FRCP 11



(a) Signature Req’t

(b) Representations to Ct- by submitting certify believe them to be correct and not   

      frivolous

(c) Sanctions- may be initiated by party or court; monetary or otherwise; not 

      compulsory

2) Complaint

      a.   Bell v. Novick Transfer Co. (MD, 1955, P 15)

Facts-
П files suit, claiming Δ was driving negligently and this caused injury to his infant son.  Δ moves to dismiss per FRCP 12(e) b/c not definitive enough.

Holding-
Ct denies motion, citing purpose of FRCP 8 to only require a short and plain statement (basis for jurisdiction, claim for relief and demand for relief.) Can get more info during discovery

b. FRCP 7-10; 

1. П typically files a complaint and Δ answers and may file motion to dismiss.  


Pleadings may be amended under FRCP 15.  Cross-claims and Counterclaims under FRCP 13
2. Two basic objectives of pleadings:  give notice to the parties about what the   

    other side is going to do and screen out cases that do not belong in court.       
3. Rule 8- meant to prevent cases from being decided on technicalities rather than      

    on the merits.
C.  Parties to the Lawsuit

1) Permissive and Compulsory Joinder
a. Bridgeport Music, Inc. v. 11C Music

Facts-
П moves to dismiss complaint filed by П, alleging violation of copyright against 770 Δs, for improper joinder under Rule 20.

Holding-
Claims improperly joined b/c fails two part test per FRCP 20 that (1) claim arise out of same transaction AND (2) a common question of law or facts will arise in the axn.  Here, diff copyright violations. 

b. FRCP 19- Compulsory Joinder
c. FRCP 20- Permissive Joinder of Parties- meant to save ct resources

(a) Two part test; may award damages according to respective liability of Δs

(b) Judge may order separate trials if would embarrass, delay or put to expense party against whom there is no claim for relief or for whom joinder would cause prejudice or delay


      d.   FRCP 23-24 Class Actions & Intervention
D.  Discovery

      1) Butler v. Rigby (E.D. La., 1998, P 31)

Facts-
Δs have moved under FRCP to compel third party medical groups to produce info about patients w/ rel to lawyers in suit and list of all patients.

Holding-
Med grps should produce info about patients referred to them by lawyers but list of all patients is privileged and should not be req’d.  Party requesting info should pay ½ of all costs.

       2) FRCP 26-(b) allows discovery of any matter, not privileged, related to claim or defense of either party.  Court may allow, for good cause, discovery of any matter related to subj matter of action.

       3) FRCP 26-36-Depositions, Interrogatories, Admissions and Examinationa

       4)  FRCP 37- Allows for sanctions similar to those under FRCP 11; necessary b/c discovery easy way to cause undue expense, harass and embarrass other party
E.  Pre-Trial Disposition and Trial

      1) FRCP 56: Summary Judgment

           Houchens v. American Home Assurance Co. (4th Cir., 1991, P 35)

Facts-
П sues Δ for breach of K b/c they refuse to pay out on life insurance for her husband, who disappeared.  There is no evidence of whether he committed suicide or was killed some other way.

Holding-
FRCP requires ct to dispose of case before trial if П has offered no evidence of an element of the offense.  П cannot prove how her husband died.  

      2)   FRCP 50: Directed Verdict and Conditional Ruling for a New Trial

            Norton v. Snapper  (11th Cir., 1987, P 42)

Facts-
П claiming that defective piece on lawnmower caused his injury.  Δ moves for directed verdict b/c would require too many inferences.

Holding-
May only grant directed verdict when a reasonable jury could only find one way.  Jury may draw inferences to make judgment.

       3)  FRCP 59: Motions for a New Trial


 a. Some tension w/ standard of review for j.n.o.v; must respect jury as a black box

             b. May be granted on motion from party or by judge

F.  Former Adjudication 

      Rush v. City of Maple Heights (OH Ct App., 1958, 46)

Facts-
Пs in accident on bad road and won settlement from Δ for negligence.  П won then filed another suit for personal injury.  Δ moves to dismiss for res judicata.

Holding-
Must bring property damage and personal injury suits resulting from same accident at one time.
G.  Appeals

      1)  28 U.S.C. § 1291: Final Decisions and Interlocutory Appeals


a.
Circuit Cts have jurisdiction over final judgments from district cts; §1292 allows 

for interlocutory appeals only when ct of appeals upon its discretion agrees b/c a district judge believes there is a controlling question of law where there is room for much disagreement and when the appeal would materially advance the ultimate resolution of the litigation

b. Apex Hosiery Co. v. Leader (3rd Cir., 1939, P 51)

Facts-
П sued Δ for damages under Anti-Trust Act. Δ has appealed trial court ruling under Rule 34 on discovery for production of documents

Holding-
Cts of Appeal have no jurisdiction over interlocutory appeals.  Meant to shorten litigation, esp where many supposed errors turn out to be harmless.   

Constitutional Framework

II. Constitutional Framework- Jurisdiction and Choice of Law

A. Personal Jurisdiction

1)   Original Framework and Pennoyer v. Neff

a. Pennoyer v. Neff (S.Ct., 1877, P61)

Facts-
Mitchell sued non- resident of OR Neff for unpaid legal fees in OR court; there was only constructive service and a default judgment was entered for Mitchell.  Sheriff attached land bought after judgment and sold it to Pennoyer. Neff then launched collateral attack on original judgment, arguing there was no personal jurisdiction.

Holding-
Courts have jurisdiction over matters where non-residents who own property in the state have a dispute with a resident.  If case is in personam, constructive service is insufficient, must be made in person or person must have consented to jurisdiction.  If case is in rem then constructive service is sufficient; but land must be attached at outset of suit.  Exceptions for family law and corporations being forced to consent.

Reasoning-Based on Due Process and Full Faith and Credit Clauses.  Can make arguments based on individual freedom and parity between the states. 
     b.   Rule of Pennoyer: Bases for Personal Jurisdiction

· In personam- if resident of OR, or can serve him in person w/in the state, or if he voluntarily consents (none apply to Neff)

· In rem- Δ must own land at time lawsuit is started and property must be properly attached; notice through publication
· “true” in rem- property is the subject matter of the litigation; ex) two brothers sue each other over who inherits land

· “quasi” in rem- property not subject of suit but is used to satisfy the judgment; must own at time of judgment and must be properly attached; Ex) seize car to satisfy judgment in negligent driving case

· Consent

· Relationship b/t Resident & Non-Resident or Corporate Agent

c. Themes in Personal Jurisdiction Decisions

1. Power and federalism – The States have sovereign rights to govern/regulate the affairs of people and property within their borders.  Want to avoid too much encroaching upon another State’s right over its citizens.

2. Consent – courts are strict about jurisdiction because it protects individual liberty.  Parties have the individual freedom to choose which state’s laws they will live under.  If a party consents, s/he voluntarily gives up this protection afforded by the law.  
3. Fairness and notice-- in order to have fairness of adjudication, must give a defendant notice so that s/he has the right to defend.

2)
Modern Framework and International Shoe (S.Ct., 1945, P 77)

Facts-
Int’l Shoe incorporated in DE with HQ in MO.  WA wants unemployment tax for salesmen in state.  Int’l Shoe says they are just independent contractors.

Rule-
Due process requires only that in order to subject a defendant to a judgment in personam, if he not be present within the territory of the forum he have certain minimum contacts with it such that the maintenance of the suit does not offend traditional notions of fair play and substantial justice
Holding-
Found that Int’l Shoe’s contacts with WA were continuous and systematic, a large volume, and the company received the benefits and protections of the state.  Policy reasons for minimum contacts standard:

Protects defendant from the burden of litigating in a distant or inconvenient forum 

Limits States from reaching out beyond the limits imposed on them by their status as coequal sovereigns in a federal system.  

Finally, the employee/contractor distinction was unimportant because Int’l Shoe received benefits from WA.  Still protects the principles (not the rules) of Pennoyer by allowing States to regulate and govern the affairs of people and property within its borders.  

Ct disliked inconsistent method of determining “presence” b/c corps are fictitious anyway.

3)
Modern in Rem Jurisdiction and Shafner v. Heitner (S.Ct., 1977, P 87)

Facts-
( brought suit against Greyhound directors (△) in DE, HQ in DE, over events in Oregon.  ( attached the directors stock in DE where Greyhound incorporated, although stocks not physically in DE.  DE had a statute saying that all shareholders subject to jurisdiction in state by holding stock.

Rule-
Eliminates in rem and quasi in rem categories.  Jurisdiction is subject to the minimum contacts standard of Int’l Shoe.  However, property may be used to establish test so it isn’t entirely irrelevant.  In rem jurisdiction may only be asserted if have in personam per “minimum contacts” or specific jurisdiction b/c property is subject of suit.  Intl Shoe applies to individuals as well as corps.  Distinction b/t two types of jurisdiction an “ancient form;” no real difference.

Finding-
△ did not have sufficient contacts with DE to establish jurisdiction. △ did not “purposefully avail themselves of the privilege of conducting activities in the forum State” Hanson v. Denckla.  DE statute too broad because of all shareholders and not just directors, otherwise might have been upheld.  Brennan’s dissent agreed with new jurisdiction standard but said that these directors did meet minimum contact because of their voluntary association with Greyhound and DE’s interest in corporation’s directors.  (Could try to argue that DE had interest in managing behavior of directors of DE directors to est in personam jurisdiction.)
4)
Specific Jurisdiction: Modern Cases

a.
Specific jurisdiction- can be sued in state on matters arising out of or related to activities in the state

b.
World-Wide VW Corp. v. Woodsen (S.Ct, 1980, P 98)

Facts-
Family bought Audi in NY, car blew up in OK while moving to AZ. ( sue dealer, regional distributor, importer and manufacturer.  Latter two not challenge jurisdiction, but first two downstream companies did.  

Rule-
Applies and limits minimum contacts doctrine.  Foreseeability alone is not a sufficient benchmark for personal jurisdiction under the Due Process Clause.  Instead, Δ’s conduct and connection with forum State must be such that he should reasonably anticipate being haled into court.  Δ must purposefully avail himself of privileges of state.  

· Foreseeability argument likely more rhetorical.

· Impt thing is that unfair that should be subject to jurisdiction just b/c consumer brought it there, even if foreseeable.  Should be able to choose jurisdiction you will be subject to.

· Argument about cost to consumers.

Finding-Although case may have met strong interests, Due Process Clause still forbids.  Dissent disagrees b/c strong interest and lack of inconvenience to Δ.  Factors to consider in reasonableness standard include 

· Burden on defendant

· Interest of forum State

· Plaintiff’s interest and convenience

· Interstate (nation) judicial system’s interest in efficient resolution.

c.
Asahi Metal Industry Co. v. Superior Court (S.Ct., 1987, P 107)

Facts-
Δ sues Taiwanese Cheng Shin in product liability suit for tires that exploded on motorcycle killing wife.  Cheng Shin joins Jap valve maker Asahi.  Asahi says never contemplated would be subject to CA jurisdiction.  П settled w/ Δs, leaving Cheng Shin’s suit against Asahi.  Asahi moves to quash summons on Due Process grounds.

Rule-
Courts usually ask: (1) Is there purposeful directedness?  If yes, jurisdiction.  (2) W/o “purposeful directedness,” ask if put in stream of commerce.  Then if reasonable, can have jurisdiction.

· O’Conner (w/ Powell, Scalia and Rehnquist) says Δ must purposefully direct conduct toward forum state, or no jurisdiction (rejects stream of commerce theory that Brennan floated in earlier case)

· Brennan (w/ White, Marshall and Blackmun) says if put things in stream of commerce and it is reasonable then can have jurisdiction

· Stevens says “jurisdiction must be reasonable 
Finding-
Fails all tests.  B/c unreasonable to bring for co into CA, when no real ties to CA; CA has little interest b/c transaction took place abroad.

5)
General Jurisdiction: Modern Cases

a.
General jurisdiction- can be sued in state on any matter; person resides there or corp. is incorporated there or has HQ there


b.
Coastal Video Communications Corp. v. The Staywell Corp.(E.D. VA,, P 126)

Facts-
П (VA corp) sues Δ (DE corp w/ HQ in CA) for declaratory judgment that not infringing on copyright.  Δ sells book that is subject of suit to Red Cross Hospital in VA; has website that is accessible in VA.  Sales in VA not known.

Holding-
No spec jurisdiction over Δ in VA, b/c sales not subject of suit.  Must det if there is enough sales volume in VA to meet min contacts standard and give gen jurisdiction.  SEE “systematic bus contacts” stnd P 130


c.
Burnham v. Superior Court (S.Ct., 1990, P 132)

Facts-
CA resident wife serves husband from NJ w/ divorce papers while he is CA on business and to see kids.  He objects to personal jurisdiction.

Rule-
Personal service of process within the state still survives from Pennoyer to subject defendant to jurisdiction – even if litigation is unrelated to contact in state.  This applies to people only; hard to est gen jurisdiction over corps outside of HQ and place of incorp.
· Scalia looks to historical reasons and says min contacts only applies when Δ not present.  

· Brennan says yes b/c voluntarily enters state and avails self of protection of state laws.

· O’Connor turns to reasonableness stnd.

6)
Consent as a Substitute for Power

a.
Carnival Crusie Lines, Inc. v. Shute (S.Ct., 1991, P 141)

Facts-
Пs buy ticket w/ forum selection clause; do not s\dispute notice.

Holding-
Forum selection clause are constitutional and should be enforced, absent fraud or maybe lack of notice (K theories) Keep down litigations costs.

7)
Constitutional Req’t of Notice

a.
Mullane v. Central Hanover Bank & Trust (S.Ct., 1950, P 146)

Facts-
Δ pooled small funds and state ct checks them periodically.  Once ct approves, beneficiaries’ claims are barred.  Δ gave notice in a newspaper.  ( objected because no one would see it, and Δ knew the trustees’ addresses.

Rule-
Under the 14th Amendment, notice must be reasonably calculated to apprise interested parties of the action and afford them an opportunity to present objections.  It must be reasonably certain to inform those affected.  

Finding-
Notice can be any means reasonably designed to apprise interested parties of action and allow them opportunity to be heard.  “Process which is mere gesture is no process”.  Posting of real property still ok (as under Pennoyer) if likely to put party on notice.  Constructive notice is acceptable if location unknown.  But if have addresses, denial of due process if do not mail notice.

b.
FRCP 4: Summons

1.
Waiver of service allows Δ to waive personal service of process by sending back a form received in mail.  Δ has an incentive to return form b/c he gets extra time to answer and does not have to pay for subsequent service.  

2.
FRCP 4(k)(1) indicates proper service and jurisdiction are not equal.  Δ who waives process, or has been properly served, may challenge of personal jurisdiction.  Also, fed cts have equal jurisdiction to forum state.  FRCP extend jurisdiction of the fed ct compared to the state ct when (1) a pty is joined under FRCP 14 or 19 and is served w/in 100 mi of ct (2) when authorized by a US statute or (3) Δ is subject to interpleader jurisdiction

8)
Self-Imposed Restraints

a.
Long arm statutes

1.
First examine long arm state, then whether constitutional.  Policy in narrower statutes is to preserve judicial resources where state does not have interest and prevent costly litigation over constitutionality of jurisdiction.

2.
Other states have statutes that say jurisdiction to limits of constitution.

3.
Gibbons v. Brown (Fl. D. App. Ct., 1998, P 160)

Facts-
Δ (MO resident) previously sued Mr. Brown in FL; two yrs later Ms. Brown tries to sue Δ in FL, claiming availed self of protections of FL law and “is engaged is substantial conduct” per FL statute.

Holding-
Ct finds that Δ “was engaged” but is no longer in FL.  Not fair to subject her to FL jurisdiction b/c she was once involved in a suit there.

b.
Venue- Deciding forum w/in state w/ personal jurisdiction

1.
28 U.S.C. §1391- General venue statute is 28 U.S.C. §1391.  Typically tries to place suits in areas connected to parties or the events giving rise to the action. Usually mimics personal jurisdiction, but not always.
2.
28 U.S.C. §1392-When suit involves property in multiple districts of same state, may bring suit in any of those districts.

c.
Declining Jurisdiction: Transfer and Forum Non conveniens

1. Forum Non-conveniens and Piper Aircraft v. Reyno (S.Ct., 19881, P 170)

Facts-
Plane crash in Scotland but ( from U.S.  Filed suit in CA because of strict liability and high damages.  Δ moves to transfer under §1404(a) to PA where factory located (evidence there; more friendly to Δ).  In PA, moves to dismiss for forum non conveniens.

Rule-
Ct may dismiss the case when an alt forum has jurisdiction and would est oppressiveness and vexation to Δ out of proportion to (’s convenience or chosen forum is inappropriate because of considerations affecting the ct’s own admin and legal problems, i.e. applying Scottish law.  Fact prior transfer disadvantaged П immaterial.

Finding-
Choice of law might be confusing and all witnesses and evidence in Scotland.  American interest was not sufficient.
2. Transfer and §§1404, 1406 & 1631

a. §1404- Allows ct to transfer to another district for convenience of parties or witnesses or interest of justice.  

b. §1406- Ct may transfer case to diff district or division instead of dismissing; must object to venue w/ 12(b)(3) or it is waived per 12(h)(1).

c. §1631- may transfer when there is want of personal jurisdiction; all have rationale of efficiency (not requiring dismissal) and convenience to parties.

d. New ct must also have jurisdiction; may only transfer w/in fed system; apply law of transferring state

9)
Challenging Jurisdiction
a. Collateral attack- allows Δ to attack a final judgment later on the basis of personal jurisdiction if did not appear in the original suit.  Risky b/c if ct rules jurisdiction lies, cannot make any substantive challenges.

b. Pre-answer motion per FRCP 12(b)(2)- if make motions w/o this, then waived

c. Move to dismiss in answer- before discovery

d. In some states, can make special appearance to contest jurisdiction w/o waiving by being present.

e. Limited appearance- limits value of property disputed in in rem action

B.
Subject Matter Jurisdiction

1) Generally

a. Source of federal jurisdiction: Constitution, §2 of Article III.  Federal courts have limited jurisdiction.  FRCP 8(a) requires each complaint to state basis of jurisdiction. The courts only have the power if Congress allows it, except S.Ct.
b. Areas of potential federal jurisdiction under Constitution: disputes arising under federal law, involving ambassadors, about admiralty, the U.S. is a party, between 2 states, between a state and a citizen of another state, diversity, land grants, between foreign state and U.S. citizens.  
c. Relation to state courts: Most federal court jurisdiction is concurrent with state courts, with the exception of admiralty and other statutorily mandated areas of fed ct’s exclusive jurisdiction.  
d. Policy behind federal jurisdiction:

1. need for uniform interpretation of federal laws

2. protect federal government’s right to conduct foreign policy

3. protect diverse parties from bias of state courts

4. promote interstate commerce

5. create a forum that is insulated from political pressure
e. Reasons for seeking federal court rather than state:

Shorter waiting time for trial

Δ may get a more sympathetic hearing from judge or jury in federal court

Federal judges are more neutral due to lifetime tenure

More hospitable to claims and arguments based on federal law

Perceived higher competence of judiciary
f. FRCP 12(h)(3)- right to object to SMJ never waived; must be raised sua sponte if noticed by court
2) Federal Question Jurisdiction

a. Wellpleased Compalint & §1331: Louisville & Nat’l RR v. Motley (S.Ct., p183)
Facts-
Пs given lifetime pass by Δ after accident.  Law passed outlawing passes to curtail corruption.  Пs sue Δ fpr breach of K and assert in claim that violates Due Process not to honor passes.

Rule-
Well-pleaded complaint rule- Under Judiciary Act, now §1331, federal question must arise out of original cause of action, i.e. be in claim, not in response.  Only applies to coercive relief.  If Пs can’t bring suit, Δs may not bring defensive axn for declaratory relief in fed ct either.

Finding-
П’s action does not arise under the Constitution for purposes of §1331.  The claim just anticipated a defense.

Rationales- Allows to det jurisdiction on the pleadings; conserves judicial resources. (Anti: fed cts better equipped to det questions of fed law and post FRCP 8 harder to det just off complaints)

b. Article III vs. 28 U.S.C. §1331
1.
Article III- interpreted broadly so that S.Ct. could hear case if originally brought in state ct; b/c Art. III only mandates S.Ct. have jurisdiction

2.
§1331- interpreted narrowly; based on what they claim is legislative intent of Congress; fear is if interpreted broadly too many cases would end up in federal court; applies when case originally brought in district ct

3. Challenge under 12(b)(1) if no arguable basis for SMJ; under 12(b)(6) if arguable; allows for refilling in state ct. and prevents ct from hearing borderline case as pt of supplemental jurisdiction

3) Diversity Jurisdiction and Min Amt Req’t
a. Diversity Jurisdiction and §1332
1.
To be eligible for fed ct, parties must be completely diverse (per Strawbridge) and have $75,000 in controversy.  The complete diversity requirement is an interpretation of §1332 and not constitutionally required.  

2.
Citizenship:  People citizens where domiciled.  Corps citizens where incorp and HQ.  Partnerships are citizens where all of members are citizens.

3.
Min amt: Ctmust assess how much an injunction is worth when no damages are sought.  Each π must be suing for the min statutory amount.  Single π may aggregate claims to meet amount.  Two π’s may not aggregate if each has claims against △.  If multiple π’s have an undivided claim, the total value will det the amt in controversy.  In class axns, at least some of the members must meet the amt alone (class rep for sure).  Compulsory counterclaim may be heard regardless of amt, but permissive must have indpnt jurisdictional basis.    
4.
Rationale of narrow interp: conserve fed resources; prevent Пs from adding diverse Δs to get in fed ct. (fraudulent joinder); det jurisdiction on pleadings

5.
 Rationale for diversity jurisdiction: prejudice against outsiders; uniform, high quality forum encourages interstate commerce

b. Grupo Dataflux v. Atlas Global Group, L.P. (Online)

Facts-
Atlas sues Dataflux (Mexican, corp) fed ct.  After 3 yrs, jury found for П.  Δ moved to dismiss for lack of SMJ, b/c П had partners in Mexico so no diversity existed.  Atlas did not dispute no diversity at time of filing, but said that Mexican partners left 1 mos before trial.  Δ argues that although usually look for diversity at time of filing, S.Ct. held in Caterpillar that exception when: axn filed when jurisdictional req’ts not met, no one raises issue before verdict or ruling issued, and lacking is fixed before then.


Rule-
There must be complete diversity at the time of filing or the complaint must be dismissed; adding or removing parties or change in party’s citizenship before trial or judgment will not cure the defect.  Distinguishes Caterpillar as allowing an exception to meet the statutory req’t of §1441(a) rather than a Const’l req’t.

Rationale- Need bright line rule to allow cts to det diversity on the pleadings; may be inefficient in this case, but more efficient in long run by decreasing uncertainty about rules

4) Supplemental Jurisdiction (Also, see below)

a. § 1367 uses language “case and controversy” b/c those are words in Article III of Constitution
b. Rationale: to prevent waste of resources by adjudicating same or extremely overlapping claims in fed and state ct; prevents supp jurisdiction from giving fed cts jurisdiction over cases where it would be unconstitutional

c. Jin v. Ministry of State of Security (Fed ct., 2003, P207)
Facts-
Пs are members of Falun Gong (citizens of diff state, residents and non-citizens) suing Chinese govt under RICO and for defamation.

Rule-
Twp part test to det is there should be supp jurisdiction under §1367: :  (1) if state claim shares common nucleus of operative facts with federal claim AND (2) Whether interests of judicial economy, convenience and fairness support exercise of supplemental jurisdiction.  Also, if there is complex issue of state law.

Finding-
Defamation claim shares same core of facts w/ RICO charge (make tapes). Would be more convenient.  Application of diff state laws would be difficult but not complex, i.e. uncertainties in the law itself.
5) Hypos on Joinder, Supp Jurisdiction and Diversity Rules:

1.
MA π v. NY Δ.  Δ impleads 3rd party complaint against MA.  Each claim has independent diversity jurisdiction (assuming $75,000 met).  Can be removed to federal court if brought in state.

2.
MA π v. NY Δ.  Δ impleads 3rd party complaint against NY.  Okay under §1367 because it only applies to π’s, not Δ.

3.
MA π v. 2 NY Δ. Δs can sue one another because already parties to suit and it is efficient.

4.
IA π v. NE Δ.  Δ sues IA party.  IA party can sue IA π but IA π cannot sue 3rd party.  Why?  To avoid strategic behavior by original π.  Note, IA π cannot counterclaim against IA 3rd party either!
5.
Policy arguments to remember: (1) efficiency (2) limits of federal jurisdiction (3) party autonomy and choice of forum
6) Removal


a. §1441: Δ may remove a case to fed ct if the case could have originally been brought there.  This allows Δ some choice in forum.  However, Δ cannot remove under §1441 if the case was brought in his/her state court.  Reason?  There should be no anti-citizen bias in the state court.

Fed cts have discretion to hear or not hear removed cases; like §1367 and supp jurisdiction; may allow removal of all, none or fed pt only; at discretion of fed judge if counterclaim meets §1331 req’ts, may remand is state claim dominates

Removal one way; once removed, that party may not then seek remand

b. Caterpillar, Inc. v. Lewis
Facts-
Case removed when no complete diversity existed.  π moved to remand, but was denied.  Later, non-diverse party settled before trial.  

Rule-
A case need not be dismissed for lack of SMJ when the incomplete diversity means that the case was improperly removed under §1441, but the defect is cured before judgment is entered.

Finding-
Considerations of finality, efficiency, and economy become overwhelming once a diversity case has been tried in federal court.  Note, these interests only trump because the case later met diversity requirements.  If it had not, it would have to be dismissed and retried.  

C.
The Erie Problem

1)
Purpose: clarifies which law applies to federal diversity cases.

2)
History: Swift v. Tyson- 

a. (U.S. 1841) interpreted §1652 Rules of Decision Act to say that federal courts only had to follow state statutes.  Decisions by state supreme cts were not considered “laws” and federal cts were free to create their own common law.  

b. Disadvantages: 

1.
Non-citizens get the benefit of forum shopping on laws.  

2.
Violates equal protection.  

3.
Difficult for citizens to predict which stnd of law they will apply

4.
Federalism – cts create common law where Congress could not pass a statute.  This violates the allocation of power in the Constitution.  

5.
The law is considered an entity to be “found” of itself.

3)
Erie Railroad v. Tompkins (S.Ct., 1938, P 224)

Facts-
( (PA) hit by open door of Δ train while walking along RR tracks. Sue Δ (NY) in NY federal court. NY has a lower standard of negligence than PA, where accident occurred.  

Rule-
Narrow meaning: “the laws of the several states” for purposes of Rules of Decision Act §1652=> not only statutes but also CL of the state.  Abolishes federal common law.

Finding-
The lower ct erred in not applying PA state law.

1.
Goals of Erie:  (1) decrease forum shopping and (2) prevent inequitable administration of justice and abuse of equal protection and due process (should know which law will apply; diff standard for insiders and outsiders)

2.
Jurisprudential theory- concern of Brandeis; (law not intangible; it emanates from particular sovereign; no diff b/t CL decision and statute; judges are policy makers)

3.
Federal common law still exists in admiralty and areas where Congress passes statutes.

5.
Problems: can still forum shop horizontally by choosing state to sue in based on their choice of law rule; uniformity for commerce, etc that was goal of Swift is completely overridden by Erie’s federalism concerns

4)
Choice of Law: Klaxon (S.Ct, 1940s) use forum state’s choice of law rule (which state’s law should be applied); sometimes not clear, e.g.) negotiate K in MA, but G breached K in FL
5)
Outcome Determination: Guaranty Trust Co. v. York (S.Ct., 1945, P 232)

Facts-
П sued trustee in fed diversity axn in NY, where NY substantive law governed.  Δ invoked NY SoL; П said that NY SOL did not apply b/c on equity side of fed cts and there was no strict SoL there.

Rule-
Outcome determinative test.  It is immaterial whether a law is substantive or procedural under Erie.  The outcome of the litigation should be substantially the same in state and fed ct, so the fed ct must follow state “procedural” law when it would determine the outcome.  Supported by due process

Finding-
J Frankfurter says follow state SoL b/c it affects the outcome of case

5)
Federal Interests: Byrd v. Blue Ridge Rural Electric Cooperative (S.Ct., 1958, 235)

Facts-
Key issue is if π gets a jury trial or a bench ruling on factual question of immunity.  SC allows the judge to decide and fed cts give it to the jury.

Rule-
Apply two part balancing test- (1) Is there a state created right or obligation (2) would applying state law undermine a strong federal interest?

Finding-
Fed cts have an overwhelming interest in using juries b/c they are better triers of fact, in touch w/ community, etc.  This affects no state created right or obligation.  Cts should be able to govern themselves.  Those who invoke jurisdiction of fed cts should get its protections.

6)
FRCP and §2072: Hanna v. Plumer (SCt, 1965, 237)

Facts-
Car accident, and Δ served process per FRCP 4(e) (leave it at house w/adult) but state law requires personal service.  Δ says this is outcome determinative and not an overwhelming federal interest (service of process not like trial by jury).

Rule-
(1) Is the FRCP constitutional? (2) If yes, does it fall within the Rules Enabling Act (§2072) of rules of practice and procedure?  If yes, follow federal rule.  If no to either question, follow state law.

Finding-
FRCP 4 is constitutional and w/in bounds of Rules Enabling Act.  Twin aims of Erie were discouragement of forum shopping and avoidance of inequitable administration of the laws.  

1.
Rules Enabling Act REA- SCt. Can make rules of procedure for federal cts, provided that they don’t abridge, modify or enlarge substantive rights; **court has never struck down FRCP

2.
Arguments against applying state procedural law to federal courts:

a. We want an independent federal system

b. The federal system should be uniform in procedure

3.
Concurrence of Justice Harlan in Hanna ( would it affect behavior of people outside the courtroom?; dislikes “procedural, ergo constitutional” test

7)
Semtek Intl. Inc. v. Lockheed Martin Corp. (SCt, 2001, P245)

Facts-
П brought claim in CA state ct.  Δ removed in diversity axn.  CA fed ct, applying CA law, dismissed the axn b/c SoL run.  П re-sues in MD state ct, which dismisses b/c res judicata.  They hold that b/c fed ct would dismiss for res judicata per 41b, so must they, regardless of whether CA cts would treat as claim precluded or not.

Rule-
A state court need not give a fed ct’s decision based on another state’s laws a broader scope than that state would give it.  Based on fed common law.  Need not give same effect fed ct would give it unless strong fed interest.  

Finding-
B/c CA would not give a dismissal for SoL preclusive effect, a MD ct need not simply b/c the fed ct applying CA law would give the judgment preclusive effect. (based on its own rules)

8)
BALANCING TEST FOR ANALYZING ERIE PROBLEMS (when federal and state law are inconsistent):

1. Hanna: Is there a federal statute or FRCP on point?  If yes, is it valid per the Rules Enabling Act/constitutional?  If yes, apply federal law. 

2. Guaranty Trust: If no, is the decision likely to affect the outcome?  If no, apply federal law.

3. Byrd:  If yes, is there an overriding federal interest justifying the application of federal law?  If yes, apply federal law.

4. Erie: If no, are the twin aims of Erie violated? (forum-shopping and equal administration)

5. If conflict is b/t two states’ laws, then look to choice of law rule of forum state per Klaxon; what law would forum’s state ct’s apply?

When a federal court encounters a first impression on a question of state law, it may use certification to ask the state supreme court for an answer.  In some special cases, a federal court can abstain from taking a case if state law is unclear and misinterpreting it would create serious problems.  

*** Easy to argue that sweeping rules are dicta when making arguments to fed cts about meaning of state case law in Erie situations.

Process of Litigation

III. Incentives to Litigate

A. Punitive Damages

1) State Farm Mutual Automobile Ins Co. v. Campbell  (S.Ct., 2003, P 270

Facts-
Δ appeals $145 mil of punitive damages on a $185 K claim, arguing that excessive punitive damages violate the 14th Amendment.

Finding-
Damages excessive; may only consider behavior Δ is on trial for.  Use factors like reprehensibility of conduct in det amt; won’t give ratio but says punitive/ compensatory and “”/ statutory usually single digit.

2) Purposes of Punitive Damages- 
a. To create incentive for injured pty to sue, esp in small damages cases; “small atty generals” argument; 
b. Good deterrents
c. Punishment for behavior
B. Financing Litigation

1)
The American Rule- each party pays own fees unless frivolous claim or answer

a. Exceptions to Rule: contract stipulates, CL (bad faith suit, or by statute (civil rights axn)

b. English Rule: Whoever loses case pays atty’s fees; can be unfair when result incorrect or can discourage low-paying litigation

3) Fee Shifting

a.
Evans v. Jeff D.  (S.Ct., 1986, P 302)

Facts-
Atty accepted settlement in civil rights case that stipulated no fee shifting even though statute said must pay fees.

Finding-
District ct was correct to accept settlement per FRCP 23 even though deprived atty of fees in civil rights suit.

c. Buckhannon (S.Ct., 2001, P302)

Facts-
П sues Δ for injunctive relief.  Before suit settled, WV govt changes law so claim is moot.  П wants fees as prevailing pty.

Finding-
No fee shifting here where statute says only when judgment entered.  Interpret narrowly to prevent 2nd round of litigation on fees and frivolous claims.

d. FRCP 68: If П offered settlement and gets less than that offer at trial, by losing or just lower award, then must pay costs, not including attorney’s fees, to Δ.

IV. Pleading

A. Functions of Pleading

1)
Rule 8: Requires short plain statement of jurisdiction, claim showing pleader is entitled to relief and demand for relief; Δ may then deny claims or put forth an affirmative defense; failure to deny( admission

2)
Haddle v. Garrison (S.Ct, 1998, P349)

Facts-
Δ sues employer for violating fed lawallowing cause of axn for causing “injury to person or property” for cooperating in fed investigation.  Ct of App affirms 12(b)(6) motion b/c pleadings did not allege П wasn’t an at-will employee.

Rule-
Complaint must allege all elements as set out by statute or case law

Finding-
Statute does not require that П claim he is not at-will.

B. Ethical Limitations

1)
Rule 11:
(a) All representation to ct must be signed; 





(b) atty is certifying that to best of knowledge after reasonable inquiry 






(1) not for improper purpose (increase cost or harassment)






(2) claims, defenses, etc warranted by existing law

(3) factual allegations supported or likely to be supported by evidence after discovery

(4) denials warranted by evidence or reasonable lack of belief

(c) Allows sanctions against firm, lawyer or party for all violations (except (b)(2) against pty by motion OR when on ct’s order unless have ordered to show cause); purpose is to deter; may shift fees

2)
Walker v. Norwest Corp.(8th Cir, 1996, P 356)

Facts-
П filed claim only alleging incomplete diversity.  Δ won motion for sanctions after warning П.

Finding-
District ct did not abuse discretion by awarding atty’s fees.  П has responsibility to research citizenship.  Poorly researched and drafted complaints waste ct’s time and money.

3)
Christian v. Mattell, Inc. (9th Cir, 2003, P 360)

Facts-
П filed suit for copyright infringement; П’s atty; pleadings frivolous b/c Δ copyrighted before П; gave П 21 days to w/draw per Rule 11; ct awards sanctions based on pleadings and behavior at discovery mtg

Finding- Reverses b/c ct cannot award sanctions based on anything but pleadings and written documents.  Must specify exact reasons for sanctions.

V. Discovery

A. Summary and Basic Purpose:

1)
Rule 26: General Provisions: Duty of Disclosure

Required disclosures:  

Initial:  w/out being asked; witnesses and documents (except for impeachment) w/in10 days

Expert Witnesses:  name, report, publications, etc.

Pretrial:  potential witnesses, deposition transcripts, documents

Methods:  oral depositions, written interrogatories, physical or mental examinations etc.; 

b.
Discovery scope and limits:
1.
In general: can obtain discovery on any matter, not privileged, relevant to the claim or defense of any party; does not have to be admissible at trial; may lead to admissible evidence indirectly; for good cause, ct may order discovery of any matter relevant to subject matter of axn; need not be admissible, just reasonably calculated to lead to admissible evidence

2.
Limitations: Ct after notice may limit numbers or length of depositions if : (i) discovery unreasonably cumulative or duplicative or available at less cost or burden from alt source (ii) already hap oppty to discover (iii) burden or expense outweighs likely benefit

3.
Trial Prep: Materials: Pty may discover any material prepared in prep for trial by atty consultant, etc if can show substantial need and undue hardship to get else where; atty’s wk product, i.e. impressions, conclusions, opinions or legal thys exempt

4.
Trial Prep: Experts: Experts:  can depose testifying witness experts after report if filed, only depose retained experts if justice demands it per Rule 35b or impracticable to opinions and facts elsewhere

If claim protection or privilege must give other pty info to det if valid
c.
Protective orders
Upon motion, ct may issue protective order to protect a pty or person from annoyance, embarrassment, oppression or undue burden or expense; duty to disclose newly aqc’d info; duty to hold discovery conference before conference w/ judge; 

d.
Timing and sequence: not before 26f conference, w/o order or w/o agmnt

e.
Supplementation: parties must inform opposing side if learn info changed or incorrect

f.
Conference of parties: ASAP and before FRCP 16 trial conference

g.
Signing of disclosures: discovery equivalent of FRCP 11

1.
Every disclosure must be signed( complete and correct to best on knowledge or belief

2.
Same for discovery request, response or objection; 

A. consistent w/ good law or good faith extension, reversal or modification

B. not for improper purpose (harass, delay, cost)

3.
SANCTION on pty, lawyer or both of fees and costs if certification made w/o substantial justification
2)
Rule 27: Depositions Before Axn or Pending Appeal- (first petition ct)

3)
Rule 28: Persons Before Depo can be taken
In US: officer auth to give oath or person apptd by ct

Outside US: pursuant to trty; by for or US officer after notice; by person commissioned by ct

4)
Rule 29: Stipulations to Procedure (ptys can stipulate to modify FRCP)

5)
Rule 30: Deposition Upon Oral Examination

a. Permission: Need leave (court permission): already deposed, or beyond time limits & exiting US

b. Notice:  to each party stating time, place, method.  

If corp, govt, or partnership, must designate one or more who can answer questions

c. Exam and Cross examine:  same as at trial.  Note all objections, but continue

d. End or limit:  instruct client not to answer only if privileged or scope limited by court.  If bad faith, annoy, embarrass or oppress the deponent, officer can stop or limit (expenses); lmtd to one day of 7hrs

e. Review/Changes: can alter in form or substance w/in 30 days

f.
Certification and Delivery by Office

g.
Failure to attend:  if call depo and not show (and other side does) or forget to subpoena witnesses, pay expenses

6)
Rule 31: Depositions upon Written Questions

Only need leave of court for reasons cited above

7)
Rule 32: Use of Depositions in Ct 

Use:  to contradict testimony of witness, in place of witness if dead/too far/old/sick/not show despite subpoena/interests of justice

Objection to admissibility:  object just as if witness were present

Objection waivers: if not made right away, waive objections to notice, officer, form of questions, written questions.

8)
Rule 33: Interrogatories to Parties (not to third parties)


Not to exceed 25 w/out permission, answer under oath, make objections or waived, not need to answer if facts are publicly available

9)
Rule 34: Production of Documents and Things and Entry upon Land

Scope:  can request anything w/in 26(b) relevance, need to be as specific as possible

Nonparties:  w/subpoena, may be made to produce documents/ inspection

10)
Rule 35: Physical and Mental Examinations of Persons

Must show good cause and be in controversy

Party calling for exam must provide report to other party
11)
Rule 36: Requests for Admission

a. Seek admission of truth of facts

b. If accepted or not responded to, treated as conclusively established for present case, but no other proceeding
12)
Rule 37: Failure to Make or Cooperate in Discovery: Sanctions

a. Motion to compel discovery : when have made good faith effort and party has refused been evasive or incomplete; if motion granted, ct shall grant expenses unless no good faith effort, w/o ct order or refusal substantially justified

b. Failure to comply w/ order: Considered contempt of court, pay fees

c. Failure to Disclose or Misleading Disclosure; Failure to admit: If do not reveal initially disclosable or requested materials, unless harmless, may not use at court, sanctions, possible default judgment

d. No shows or no response:  if call depo and not show or forget to subpoena witnesses, pay expenses
e. *** Ct must have already ordered compliance under 37b, unlike 26(g)
B. Relevance and Privilege Problems

1)
Relevance: Davis v. Precoat Medals (Ill. District, 2002, P 409)

Facts-
П filed suit in fed ct and moved to compel discovery of race and ntl origin discrimination claims filed at Δ’s Chicago plant over 4yrs.  П objects for relevance and privilege.

Finding-
Allows discovery b/c narrowly tailored to time, location and type of discrimination; may lead to admissible evidence & not too burdensome.  Co wide or all types of discrimination likely too burdensome.

2)
Relevance: Steffan v. Cheney (D.C. Cir, 1990, P 411)

Facts-
Navy moves to compel П to admit to gay acts after he sues for being fired for allegedly saying he was gay.

Finding-
Ct does not allow discovery b/c finds prior acts not relevant to orientation.

*** Distinction not convincing; likely evinces ct’s unsympathetic attitude toward Navy policy.

C. Discovery and Privacy

1)
Protective Order: Stalnaker v. Kmart Corp. (D. Kan., 1996, P 427)

Facts-
Δ moves for protective order for non-party witnesses in sexual harassment claim; wants to protect info on their voluntary sexual and romantic conduct; Pty argues not relevant to what happened to П

Finding-
Allows discovery into voluntary sexual or romantic conduct of employees w/ Δ if show Δ encouraged, solicited or influenced employee to engage in such activity.  Limits use of discovery to this litigation and bars disclosing to third party.

2)
Physical & Mental Exams: Schlagenhauf v. Holder (S.Ct. 1964)

Facts-
П moves to have driver Δ submit to 9 exams; Δ did not raise physical condition as defense; П did.  Δ files writ of mandamus.

Rule-
FRCP 35 requires an affirmative showing that physical condition in controversy and that there is good cause.  Sources of other info relevant.

Finding-
Only cause is conclusory statement in pleadings that Δ’s vision and physical condition impaired.  Remanded; perhaps only vision test allowed.

E. Trial Preparation Material and Expert Testimony

1)
Rule 26(b) Trial Prep: Hickman v. Taylor (S.Ct, 1947, P 438)

Facts-
Counsel interviewed witnesses privately about tug boat accident.  π later tried to discover the materials prepared from the conversation and counsel for Δ; resisted saying that materials were privileged as trial preparation.

Finding-
Lawyers’ (only) wk product prepared in expectation of litigation cannot be discovered unless not available elsewhere; but impressions and strategies of lawyers will always be exception protected from discovery; don’t get access if could have interviewed witness at time, but didn’t and now memory is bad, etc.  Here info available elsewhere.

Rationale- Other party should not be benefit from wk and wits of other side in adversarial system.

***Note: Later case Upjohn extended privilege from control grp- atty to whole co.

2)
Expert Testimony: Thompson v. The Haskell Co. M.D. Fla., 1994, P447)

Facts-
П alleges wrongful termination that caused depression.  10 dys after, П examined by Dr. No comparable report prepared soon after termination.

Rule-
Pty1 may discover info from non-testifying expert witness retained by pty2 only per FRCP 35(b) or after showing exceptional circumstances ( impracticable to get info and opinions from other means.

Rationale- OTW, would not consult so many experts( litigation by ignoramus.  Want good info at trial.

Finding-
No other source of info so discoverable.

3)
Expert: Chiquita Intl Ltd. V. M/V Bolero Reefer (SDNY, 1994, P448)

Facts-
П sued Δ, alleging crane malfunctions damaged fruit.  П hired marine surveyor to examine boat shortly after it arrived.  He is a non-testifying expert. Δ moves to compel discovery.

Finding-
Facts as well as opinions of experts are not discoverable.  Real distinction is in normal course of wk vs retained, not opinion vs fact.  This does not meet exceptional circumstances b/c Δ could have sent own expert.

F. Compliance and Controlling Abuse of Discovery

1)
Limiting discovery: Thompson v. Dept of HUD (D. Md., 2001, P 455)

Facts-
П moves for discovery of 75 yrs worth of documents in housing discrimination claim.

Finding-
Ct says will not strictly enforce 26(b)(1); must use factors in 26(b)(2) as balancing test to limit discovery.  OTW, would undo purpose of Rule 8 b/c Пs would add claims to get more discovery.  Parties should hold conf, start w/ first few yrs then decide what is necessary.

2)
Sanctions: Poole v. Textron, Inc. (D. Md., 2000,P 457)

Facts-
П moves for sanctions, including the award of atty’s fees related to 3 substantive discovery motions per 26(g) and 37.  These covered six discovery abuses, motion to compel, motion to det sufficiency of answers and objections to request for admissions.

Finding-
Ct awards based on these two rules but limits to atty’s fees b/c finds although stonewalling, much caused by lack of diligence not bad faith.  Finds egregious b/c corp vs. individual.

VI. Resolution without Trial

A. Pressure to Choose Adjudication or an Alternative

1)  Default and Default Judgments

a. Peralta v. Heights Medical Center (S.Ct. 1988, P 467)
Facts-
Default judgment against Δ for failure to respond; property attached and sold.  Δ tries vacate judgment but lower ct grant summary judgment b/c cannot show meritorious defense; ct concedes service flawed, though he did actually receive service.

Finding-
Reversed.  Cites Pennoyer and Mullane( must give fair notice or 14th amendment violated.  Ct says fact that trial would likely( same result does not allow violation of due process.  Δ deserves chance to implead people, settle, or mortgage property to fulfill judgment.

Rationale- Shows cts will enter default judgments but greatly prefer to see cases det on the merits.  

b. FRCP 55: Default- enter judgment when pty has failed to plead or defend; may be set aside for good cause or in accordance w/ FRCP 60(b) (mistake, excusable neglect, surprise, fraud, etc…)

2)  Involuntary Dismissal

(1) FRCP 41(a): Voluntary Dismissal

(2) By П: w/o ct before answer or SJ motion by Δ or by stipulation of parties and ct’s approval after; not on merits unless previously dismissed; may refile

(3) Must be by order of ct; will not dismiss if there is a counterclaim that cannot be adjudicated independently

b. Cts often require П’s to pay Δ’s fines as a condition

3)  Voluntary Dismissal

a.
FRCP 41(b): Involuntary Dismissal (motion by Δ)

(1)  For failure of П to prosecute, to comply w/ FRCPs or ct order
(2) Adjudication on the merits unless OTW specified by ct, or for jurisdiction, improper venue or failure to join a pty under FRCP 19
B.  Avoiding Adjudication

1)  Negotiation and Settlement

a.
Settlement relies principally on the law of contract.  Parties typically agree to various stipulations (not to file lawsuit, voluntary dismissal of lawsuit, promise not to re-file, etc.) in exchange for money.

b.
Benefits

(1)
Faster – allows parties to resolve disputes relatively quickly with little judicial intervention

(2)
Cheaper – trials are costly; only taking single case in isolation (i.e.- settling may lower costs on litigating this case but ( many other claims by Пs seeking similar settlements)

(3) May be qualitatively better because they can take account of nuances and subtleties in the facts and parties’ interests that would be lost at trial

c. Disadvantages
(1) May deprive public of def adjudication of issues that reach beyond indiv case

(2) Stronger pty may force on morally correct pty

(3) For co, may encourage future suits or leave open to future liability

d. Common barrier to settlement is overestimation of chances of winning by each side.

e. Contracting to dismiss is the simplest form of settlement.  The π agrees to drop the lawsuit or not bring it in the first place.  

f. Ordinarily, a judge does not need to examine or approve the settlement (except in class actions under FRCP 23 and minors).  However, the theme is to increase judicial participation in settlement.  FRCP 16 encourages a judge to hold a pretrial conference and discuss settlement.  

(1) Advantages of FRCP 16: neutral pty to decrease animosity between litigants

(2) Disadvantage: judge might unduly influence pty to settle for fear that the judge will be biased against him/her in trial.

g. Voluntary dismissal will end the lawsuit, but 41(a) permits a plaintiff taking a voluntary dismissal to refile the suit, so settlements will normally require the plaintiff to refrain from refiling this or any related lawsuit.  Defendant can enforce this through 8(c), accord and satisfaction, an affirmative defense the defendant must plead and prove.

h. Involuntary dismissal with prejudice under FRCP 41(b) acts as a judgment on the merits.  This bars all related claims under the doctrine of preclusion.  
i. Some π and Δ also contract for confidentiality.  

a. Advantages include encouraging settlement and benefiting π.  Lower costs b/c no wrangling over production of info.  Privacy core value of society.

b. Disadvantages include public interest and right to know.  Delays time Δ may change practices.

j. Kalinauskas v. Wong
Facts-
( sued Δ (Caesars) for sexual harassment.  ( want to depose 3rd party who earlier settled w/Δ.  Settlement had a confidentiality clause, so Δ seek protective order.

Rule-
Where an appropriate modification of a protective order can place private litigants in a position they would otherwise reach only after petition of another’s discovery, such modification can be denied only where it would tangibly prejudice substantial rights of the party opposing modification.

Finding-
Enforcing confidentiality agreement could result in “buying the silence of witnesses”.  Deposition of witness was likely to lead to relevant evidence and would require wasteful and repetitive discovery.   However, terms of settlement not necessary for discovery.  

Cos can sometimes argue that info is available from other sources

Here, the ultimate fxn of the settlement agmnt is to prevent parties from talking to media; can only talk to lawyers

2)  Arbitration

a.
Alternative Dispute Resolution- has had huge support b/c litigation so contentious (ruins relationships) and expensive; more likely to have accurate result b/c arbitrator may be expert in industry (vs. jury); can choose applicable law and procedure

c. Federal Arbitration Act- must enforced clauses, can only be set aside on grounds applicable to Ks; passed b/c cts had been unwilling to enforce

d. So, if want to get out of clause, would NOT argue that arbitration K not enforceable (argue unconscionable, no CNS, etc)

e. Objections to arbitration: sign away day in ct; perhaps substantive rights too (may be bias or not so generous); hard to ensure neutrality; no right to appeal; usually only reviewed for departure from arbitration K or invalid K

f. Floss v. Ryan’s Family Steak Houses, Inc (6th Cir, 2000, P 501)

Facts-
Employee seeks to evade arbitration K.

Finding-
Ct refuses to enforce arbitration clause, where arbitrator promises to provide forum in exchange for promise to arbitrate.  Says too indefinite and therefore illusory (no CNS) b/c allows arbitrator to change rules at any time w/o notice.

g. Lyster v. Ryan’s Family Steakhouses, Inc (8th Cir, 2001, P 504)

Facts-
Same as above

Finding-
Ct refuses to void arbitration K on grounds of unconscionability, even though fees for employee very high.  Demonstrates diff in cts as some become wary of overuse of arbitration.

h. Ferguson v. Writers Guild of America, West (Cal, 1991, P 507)

Facts-
П seeks to get out of arbitration against him, where arbitrators can be stricken for cause initially, but then are unknown and there is little chance for appeal.

Finding-
Ct refuses to undo arbitration decision; gives great deference to professionals on how to manage business; will only rvw for inconsistency w/ own procedures.  Will not order ID of arbitrators.

3)  Summary Judgment

a.
FRCP Rule 16 conference (Pre-trial conference w/ judge)

(1) Can discuss settlement, structure of trial, how trial should be narrowed, theories to be presented at trial, etc

(2) Often discuss FRCP 56 and when SJ will be appropriate; if conf very one-sided, esp against pty w/ burden, will likely grant SJ

b.
FRCP 56 Summary Judgment

(1)
Grant when the moving party shows that “there is no genuine issue as to any material fact” and the moving party is entitled to a judgment as a matter of law.  Courts decide these motions on the basis of various documents (affidavits, deposition transcripts, copies of relevant documents).

(2)
Could a jury, if they believed П (non-moving party)’s witnesses, find for the П? Rarely given to П, b/c can disbelieve his witnesses and he bears burden

(3)
Treated as a judgment on the merits

(4)
May grant partially and save other issues for trial.

(5)
Ct always reviews giving favor to non-moving pty.

c.
Req’ts of Pty Making Motion: Celotex Corp. v. Catrett (S.Ct., 1986, P 516)

Facts-
( sued for death of husband due to exposure to asbestos manufactured by Δ.  Δ move for SJ because π had no evidence that decedent was exposed to Δ’s asbestos in statutory period.

Rule-
Rule 56(c) mandates summary judgment when party makes showing insufficient to est essential element, such that a reasonable jury could find for them, on which that party bears burden of proof. Δ does not have to negate an opponent’s claim in a motion for summary judgment.  The burden on the moving party is met by showing an absence of π’s evidence.

Rationale- This interp necessary to keep cases lacking merit from going to trial now that “notice pleading” makes motions to dismiss far less likely to succeed.  Also, mandates serious use of discovery.

c. Bias v. Advantage International, INC. (Circuit ct, 1990)

Facts-
Estate of NBA player, who died of overdose, sues his agent for failure to secure ins policy on son.  Δ moves for SJ b/c no dispute that: he was drug user and that no ins co would provide policy to drug user.  Δ had 2 friend of decedent testify they had seen him use drugs and parties and he sometime got drugs for others.  П had parents and coach testify that son did not use drugs and showed several negative drug tests.

Finding-
SJ appropriate b/c П could not procure specific evidence to counter the specific testimony about son’s behavior at specific time.  Nonmoving pty must squarely challenge evidence to show issue of fact.  Specific trumps general.

Rationale- Trying to preserve ct resources by excluding cases from trial where non-movant cannot offer specific evidence to counter moving party’s own specific evidence. **Smart use of discovery by Δ.

4)  Judicial Management of Caseloads 

a.
Sanders v. Union Pacific RR Co. (9th Cir, 1998)

Facts-
П’s atty had delay in other case; missed many deadlines.  Judge warned in form that would dismiss if not in order w/ FRCP 16 conf guidelines. At conf w/ clerk, atty says not ready for trial.  Judge dismisses sua sponte.

Finding-
Failure of П to comply greatly prejudiced Δ in ability to prepare case and П deprived ct of opportunity to use lesser sanctions by not alerting ct to unpreparedness until right before trial.

** Note-
П again appealed to circuit ct en banc, which reversed, holding that judges failure to hold on conference himself made dismissal w/o warning unfair, but in situations where judge was more diligent it may be OK.  Trial mngnt only reviewed for abuse of discretion.

5) McKey v. Fairbairn (D.C. Cir. 1965, 532)

Facts-
П brings suit for leaking pipe in apt based on breach of duty on lease; mid-trial, tries to amend pre-trial order to base on housing codes.  Judge refuses and dismisses case.  ** In earlier stage, could have amended pleadings per FRCP 15.

Finding-
W/in judge’s discretion not to allow amendment.

Rationale- Judges don’t want to help out one side; inconsistent w/ adversarial system.  Require case be outlined in pre-trial order to prevent dragging out of trial.


VII. Trial

A. Limits of Rational Inference: “Reasonable Jury Standard”

1) Inferring Causation: Reid v. San Pedro, L.A, & Salt Lake RR (Utah, 1911, 584)

Facts-
( grazes cows by RR track.  One hit by RR and killed.  Could have reached tracks through hole in fence (Δ’s negligence) or open gate ((’s negligence).  П won.

Rule-
( has burden of producing evidence that more probable than not (preponderance of the evidence) that Δ is liable in order to satisfy burden of production.

Finding-
Verdict overturned in favor of Δ.  If equally possible cow entered tracks via hole or gate, then tie goes to Δ because ( has burden to move likelihood past 50%.

** П has burden of persuasion and burden of production of evidence.
B. Judgment as a Matter of Law: Directed Verdict

1)
FRCP 50a: Judgment as a matter of law

a. During trial by jury, anytime after pty has been heard may make motion; grant if reasonable trier of fact would have to find one way or the other.  A judge may direct a verdict only if there is no rational basis for a jury to find in favor of the party against whom the verdict is directed.  Where there is a direct conflict of testimony upon a matter of fact, the question must be left to the jury to determine. 

b. Also, the judge cannot determine the credibility of witnesses.  (However, Hay says that in fact, the credibility of witnesses is left to the jury unless the judge determines that no reasonable jury could believe them!)

c. Same stnd as for SJ; usually denied b/c if reversed would need whole new trial.

2)
PA RR v. Chamberlain (S.Ct., 1933, P594)

Facts-
( sued Δ for death of brakemen at rail yard.  Δ’s three witnesses said no collision.  (’s one witness said he heard a loud crash, one set of cars moving faster than other, but not see a crash.  Trial court enter directed verdict for Δ.

Rule-
A directed verdict is appropriate when a reasonable jury could only decide the case for one side. The motion must be considered on the basis of all evidence and in a light most favorable to the non-movant.  This case shows that court can probably be accused of judging credibility.  

Finding-
DV upheld.  (’s witness presented inferences, not facts (bad ∡, far away, dusk, loud sounds commonplace)  Court hold that no direct evidence presented that a crash occurred, so not a question of fact for jury to determine.

3)
Rule 52- requires judges at bench trial to state facts as found and findings of law; reversed if “clearly erroneous; basically same stnd as for juries

4)
Judges can request that juries demystify a verdict through:

a. Special verdict – jury answers a set of questions

b. General verdict with interrogatories – jury returns verdict with separate answers to fact questions.  Judges avoid these because the jury may give inconsistent answers

C. Excluding Improper Influences and Instruction: Alternatives to J.M.L

1)
Judges dislike granting judgments as a matter of law b/c against grain of using jury, waste jurors time and better to let them deliver bad news.

2)
Can use voir dire, rules of evidence, or sequestration.

3)
Rule 51: Parties request instructions.  If do not make request or object, then appeal is waived.

D. Judgment as a Matter of Law: J.N.O.V.

FRCP 50(b):

a. Only diff from directed verdict is timing- after jury verdict.

b. May grant or deny along w/ conditional new trial if judgment reversed; or in conjunction w/ FRCP 59 order for new trial.

c. **Note: If no motion for a directed verdict is made after П presents case per FRCP 50(a), then judge must deny a motion for j.n.o.v. per FRCP 50(b) b/c S.Ct. has found that the 7th amendment requires that the first motion be made before the second can be granted.

E. New Trial

1)
FRCP 59: New Trials; Amendments of Judgments

a. A new trial can be granted by motion or sua sponte for the following (common law) reasons:

(1)
Procedural error Ex) admission into evidence incorrect, misbehavior by juror

(2)
The verdict is against the weight of the evidence.  This is the most controversial.  A j.n.o.v. does not grant in a new trial, so the standard for a new trial is less that j.n.o.v.  However, the standard is not as low as the judge’s opinion that he would have voted the other way.  It is somewhere in between.  On appeal, the judge’s reasoning will be scrutinized in an effort to protect the litigants’ right to a jury trial.  

b. Conditional new trial (usually on damages).  This is complicated because the judge must be able to support the verdict and say the jury only went astray on damages.  Alternatively, a judge may get the π to agree to a remittitur reducing the damages.  The judge may use a “shock the conscience” test to determine if damages are too high and then award, the highest, a reasonable amount, or the lowest reasonable amount.  The Supreme Court found that additur of increasing damages violates the 7th Amendment.  Some state laws allow both.

c. **Do not order new trial or jnov for “harmless error” per FRCP 61

d. Lind v. Schenley Industries  (3rd Cir. 1960, P 604)
Facts-
( say △ promised him a raise and commission (4x salary, 2nd highest paid employee).  Judge issued a j.n.o.v. or new trial in alternative because against the weight of the evidence.

Rule-
In case where primary issue was veracity of witnesses, it is improper for judge to order new trial on grounds that verdict was against the weight of the evidence.  

Finding-
Nothing indicates that jury wasn’t properly presented w/ evidence, and some evidence supports the decision( abuse of discretion.

F. Jury as a Black Box

a. Peterson v. Wilson  (5th Cir. 1998, P611)

Facts-
In wrongful termination suit where there was evidence on both sides, jury finds for П.  Judge grants j.m.l. w/ alt new trial, citing jury testimony that ( disregarded instructions..  At new trial, jury finds for Δ.  П appeals.

Finding-
Trial ct judge impermissibly interviewed jurors, for reason besides determining if there had been extraneous influences, and then admitted that info as evidence and made decision outside presence of parties and counsel.

b. Rule 606 of Evidence- cannot throw out verdict based on what juror says happens in deliberations.   

VIII.  Appeal

A. Who can Appeal?

1)
Party to the lawsuit

2)
Must have suffered adverse decision; if had many theories and won on one may not appeal if relief sought on others was the same

3) Party for whom circumstances have not changed in such a way that relief is no longer possible. (Doctrine of mootness.) Exception if question raised by the claim is likely to recur and application of the mootness doctrine would effectively prevent the question from receiving appellate review.

4)
Party who has not settled.

5)
Party who presented to the trial court the contentions on which it is appealing, who has not waived its right to appeal on these contentions.

B. When a Decision May Be Reviewed: Finality

1) §1291: Final Judgment Rule

a.
28 USC 1291, appeals lie only from final decisions of the district courts (w/ certain statutory exceptions.)  B/c most cases settle and long discovery process, many cases now never eligible. ** B/c framed in terms of subject matter jurisdiction, app ct must raise sua sponte.

b.
Catlin v. US -Final decision if it ends the litigation on the merits and leaves nothing for court to do but execute the judgment 

c. Liberty Mutual Insurance Co. v. Wetzel (S.Ct., 1976, P 628)

Facts-
Пs brought single axn for employment discrimination.  District ct ruled in their favor on issue of liability; damages not yet det.  Circuit ct found jurisdiction to lie under §1291.

Finding-
Ct of App had no jurisdiction b/c judgment on liability was not the final judgment of the case.  Issue of relief had not yet been decided, so NOT final.  Δ also did not apply for certification of the case as appealable as an interlocutory appeal.

Rule 54(b)- If final judgment entered on one issue in a multi-claim axn, it is appealable as a final decision.  BUT, this rule doesn’t apply where there is only a single claim action, as in this case.

2) Exceptions to Final Judgment Rule

a.
28 USC §1291- Allows interlocutory appeals if:

(1)
If injunction granted.

(2)
Certified for interlocutory review.  If district judge thinks it is an important and difficult issue, and appeals court input would materially advance resolution of the case, can certify it.  Then party can bring w/in 10 days to appeals court for review.  (10 day limit b/c don’t want trial level litigation constantly interrupted with appeals.)

(3)
Writ of Mandamus - obtained in an original proceeding in the court that issues the writ, orders a public official to perform an act required by law.  

(4)
Practical finality. For example, official immunity from suit, also injunction.

c. Practical Finality: Lauro Lines s.r.l. v. Chasser (S.Ct., 1989, P636)

Facts-
Ct asked to det if ct’s denial of motion to dismiss based on forum selection clause immediately appealable as a collateral final order.

Rule-
Interlocutory appeal only for final determinations of claims that are both separable from and collateral to rights asserted in the action AND too important to be denied review. 


** Practical Finality: if Comply w/order and appeal later, you have already suffered irreparable harm.  If a side issue and not a resolution of the case, and you would suffer grave harm if can’t appeal now, will fit it into practical finality exception.  

Finding-
Here court found that refusal to enforce forum selection clause was not too important to be denied review.

3) Scope of Review

a. Law and Fact
(1)
Anderson v. Bessemer City  (US S.Ct., 1985)

Facts-
П sues Δ for gender discrimination.  At a bench trial, district ct found that discriminatory intent was present.  The judge adopted almost verbatim the findings of fact and law proposed by П.  App ct reversed.

Finding-
Cir ct incorrectly conducted a de novo weighing of the evidence and changed findings of fact where there were two plausible conclusions.  Thus, b/c its finding of fact were plausible, the district ct was not clearly erroneous.

Case law ( a finding is clearly erroneous when “although there is evidence to support it, the rvwing ct on the entire evidence is left w/ the definite and firm conviction that a mistake has been committed.”  

FRCP 52- findings of fact can only be reversed if it is found to be clearly erroneous; whether based on oral or written testimony.
(2)
Standards of Review:

deferential review( applies to issues of facts

abuse of discretion
plain error( used for bench trials; like  reasonable judge standard

When arguing for deferential rvw, always make argument based on comparative advantage of trial judge

Rationale: when evidence on both sides, defer to judge who saw witnesses and better understood evidence; when evidence on both sides, first trier of fact might as well be right

non-deferential or de novo rvw( puts no weight on what trial ct did; used for matters of law b/c gets no special advantage from being at trial

Motions for summary judgment, where trial judge has not seen any witnesses yet, only transcripts of depositions; if granted summary judgment, then appeals ct would rvw de novo b/c can also read transcripts well

In theory, all motions for failure to grant j.n.o.v. are reviewed de novo
b. Harmless Error
28 USC §2111: Federal courts forbidden to reverse for errors or defects that don’t affect the substantial rights of the parties

IX.  Respect for Judgments

A. Claim Preclusion: Res Judicata

A final, valid judgment, rendered on the merits, constitutes an absolute bar to a subsequent action between the same parties or those in privity with them upon the same claim
Goals of claim preclusion

1. Efficiency – conserving judicial resources by hearing the facts of case only once

2. Finality – giving the Δ some release from liability after a judgment is entered

3. Avoidance of inconsistent judgments
· Definition of “same claim”

1. 1st Restatement: precluded if a subsequent claim is the same cause of action with the same facts and same evidence necessary to prove (narrow).  One impulse behind this rule is to allow parties to choose their forum and avoid a race to the courthouse, discouraging settlement.

2. 2nd Restatement: precluded if claims arise from the same transaction or common core of operative facts (broader)
FRCP 41(b) defines anything except dismissal for lack of jurisdiction, improper venue, or failure to join a party under FRCP 19 as an adjudication on the merits.  However, there is a strong presumption in favor of giving individuals a fair opportunity to adjudicate their claims, and against binding parties who have been inadequately represented.  
In supp jurisdiction cases: If first ct refuses to hear claim b/c no jurisdiction or ct refuses to assert jurisdiction, can usually bring claim in diff place b/c have not been heard yet.  
Affirmative defense per Rule 8; make motion for SJ, not just decided on pleadings b/c must first read transcript of previous trial.
1) Precluding the Same Claim

Efficiency: Frier v. City of Vandalia (7th Circuit, 1985, P 658)

Facts-
( sued city for replevin to get towed cars returned.  ( lost, then filed a suit in federal court claiming that he was denied due process by city over car incident.

Rule-
A 2nd claim is precluded when it arises from the same core of operative facts.  Also, 28 USC §1738 (full faith and credit statute- apply the law applied by the ct that originally heard the case,) governs preclusive effects and requires that a federal ruling follow the state ruling; here, state would have precluded.

Rationale- Claim preclusion is meant to impel parties to consolidate all closely related matters for efficiency, consistency and to prevent the oppression of Δs w/ costly lawsuits that may be difficult to defend.
2)  After a Judgment “On the Merits”

Subj Matter Jurisdiction: Gargallo v. Merrill Lynch et al (6th Circuit 1990, P 683)

Facts-
ML sued G in state ct for failure to pay debt on acct.  Δ counterclaimed that П had lost money thru negligence and had violated federal securities laws.  Counter claim dismissed on FRCP 37 sanction.  Refiles in fed ct, which dismisses on res judicata. 

Finding-
No claim preclusive effect for state judgment in fed ct b/c state ct would not give preclusive effect to judgment over which they had no SMJ.

B. Issue Preclusion: Collateral Estoppel

When an issue of fact or law actually litigated and determined by a valid and final judgment, and the determination is essential to the judgment, the determination is conclusive in a subsequent action between the parties, whether on the same or a different claim.  
· Claim preclusion v. issue preclusion: 

a. Claim preclusion = anything arising out of the same “case” (i.e. from the same transaction) cannot be re-litigated.  CP broader than IP in the sense of anything from that case cannot be re-tried.  CP narrower in the sense of limited to between the same parties (or their privies)

b. Issue preclusion = any issue that was decided earlier cannot be re-litigated, by the same parties or more recently, also by different parties.  Not necessary for the issue to “arise out of the same transaction”.  The same issue can be in completely different cases about different claims and still be barred. IP broader than CP in that allows different parties to bar the same issue. Narrower than CP because it only bars one issue from being re-litigated, and not the whole case
· Same issue - must take into account the substantive law and procedural conditions.  (e.g. was the issue determined by a preponderance of the evidence in a civil trial or beyond a reasonable doubt as in a criminal trial).  Even if different claims, an issue can still be precluded
· Art IV- Full faith and Credit Clause( must apply preclusion law of state that rendered verdict
1) Issue Actually Litigated and Determined

a.
Illinois Central Gulf Railroad v. Parks (Ind. App., 1979, P 688)

Facts-
Jessie and Bertha in car, hit by train.  1st suit, B sues for personal injury and J sues for loss of consortium.  B wins and J loses.  2nd suit, J sues for personal injury.  RR wants to preclude J, stating that 1st jury found J contributorily negligent.

Rule-
If jury makes decision on two or more options in a general verdict, then none of the issues is precluded because it is not possible to know if both were actually litigated and determined.

Finding-
1st jury could have found J contrib. negligent or J not injured.  Because not clear which option the jury chose, cannot say that issue was litigated or determined, so no issue preclusion.  (Given that jury had to find RR negligent for B’s injuries in order for her to win.)

2) Between which Parties

a.
Traditionally, issue preclusion applied only if both parties had been in the first suit.  Today, courts may allow a party not part of the original suit to take advantage of an issue that was fully litigated and determined against another party.  Note, a non-party to the litigation can take advantage of a previous decision, but is not bound by it.  

b.
Rationale for allowing a former party to be bound by issue preclusion: party already had a full and fair opp to litigate the question in the 1st suit.

c.
Rationale for not binding a subsequent party: didn’t get fair opp in ct.  Result( asymmetry availability of nonmutual preclusion.  However, cts want to avoid strategic behavior by parties that wait, so examine the ability of the pty to intervene in the 1st suit and how foreseeable 2nd suit would be brought.  

d.
Defensive nonmutual preclusion – π loses on an issue against the 1st Δ. π then sues 2nd Δ.  The 2nd Δ invokes issue preclusion though not pty to the 1st suit.  Fairness prob: 2nd Δ benefits from the 1st suit, even though not a pty to it, but if π had won instead, second Δ would still have the opp to defend self.  But π should have brought all the Δ’s he wanted to be bound by the 1st suit at once – don’t want π’s to keep switching adversaries.  Gives π incentive to bring in all Δ’s at once.

e.
Offensive nonmutual preclusion – Δ loses on an issue against the 1st π; 2nd π sues the same Δ and argues to preclude the issue decided in the initial suit. This policy encourages potential Пs to wait and see how the initial lawsuit will turn out instead of intervening in it.  Unlike defensive nonmutual preclusion, here ct has wide discretion to apply or not.  Will not apply to a Δ diff from 1st Δ, even if 1st suit involved first Δ’s vicarious liability for the second Δ.

f.
Parklane Hosiery Co. v. Shore  (S.Ct, 1979)

Facts-
Shore (() brought suit v. Parklane for securities violation.  ( want issue preclusion to establish part of case that was determined in 1st case of SEC v. Parklane.  

Rule-
Do not preclude offensive collateral estoppel but give trial cts broad discretion to det when it should be used.  Gen rule is where П could have joined parties or where collateral estoppel would be too unfair to Δ judge should not allow offensive use.  


Factors include: 

May decrease judicial economy rather than increase it, b/c once one П wins, many may wait and see and then file own suit instead of joining first axn.  

Also, may be unfair to Δ, b/c if sued for little or no damages in first axn may not defend vigorously.  

May also be unfair if previous judgment used against Δ is itself inconsistent w/ other previous judgments against Δ or 

Where 2nd axn gives Δ procedural opps not present in first axn that could ( diff result.  

Finding-
Δ had full opportunity to defend against charge in SEC case.  Π couldn’t have joined in 1st suit. Δ could foresee later suits.  Judgment in 1st suit didn’t conflict w/ any previous suits.  Procedures same.

g.
State Farm Fire & Casualty Co. v. Century Home Components  (P 703)

Facts-
50 cases were filed against Δ for negligence resulting in fire.  3 cases proceeded to trial - Δ lost two.  Remaining π tried to assert issue preclusion based on 2 favorable verdicts.  

Rule-
The question of whether preclusion is fair is independent of, and in addition to, whether a party had a full and fair opportunity to present its case.  Issue preclusion may not be applied when there are previous inconsistent results. In dicta: also do not preclude when diff judgments, judgment clearly erroneous, new evidence, evidence of jury compromise, etc…
Rationale- Ct especially worried about inconsistency.  Concern for efficiency not really at play here.  

X.  Joinder

4 things to remember about joinder rules:

Reflect philosophy behind FRCP( don’t get caught up in technicalities of pleadings; cf. Rule 1 (rules construed to permit speedy, efficient and just resolution of disputes)

Just like in discovery, summary judgment, etc

FRCP makes it easy to bring many claims, to intervene in claims, for Δs to bring counterclaims and for many parties to bring one claim

Much discretion given to trial judges on whether and how much to consolidate cases; will only be reviewed for abuse of discretion

Rule 42 grants authority to trial judge to hold separate or joint trials when it makes sense to do so

Have to consider joinder rules in conjunction w/ preclusion rules and rules of federal jurisdiction
A. Joinder of Claims

1) Joinder of Claims by П

FRCP 18: Joinder of claims: Any pty may join any and all claim, counterclaims, crossclaims, or 3rd pty claims he has against another pty (related or not).  However, this is limited by subject matter jurisdiction, especially the doctrine of supplemental jurisdiction.  Remember, even though Rule 18 allows joinder – it may not be constitutional to hear an additional claim!

2) Claims by Δ: Counterclaims

a.
FRCP 13 Counterclaims: permits compulsory and permissive counterclaims and crossclaims.  Compulsory counterclaims arise out of the same transaction.   This is somewhat redundant because claim preclusion has been expanded.  Permissive counterclaims are against the same party but unrelated to the cause of action.  (need indpndt basis for jurisdiction, i.e. §1367) Rule 13(g) requires that cross-claim against co-party be part of same transaction or occurrence; must read Rule 18(a) in conjunction w/ 13(g)

Plant v. Blazer Financial Services (5th Cir. 1979)

Facts-
( (NY) brings suit against ∆ (NY) in federal court on a federal truth-in-lending claim.  The ∆ brings a contract (i.e., state) counterclaim against the π. π challenges subject matter jurisdiction.

Rule-
If a counterclaim has an obvious interrelationship of the claims of the (, coupled w/common facts, then the counterclaim is compulsory, even if one is a federal claim and one is a state claim. Today, §1367 solves this question.  

Test-
Any affirmative answer suffices:

Are the issues of fact and law raised by the claim and counterclaim largely the same?

Would claim preclusion bar a subsequent suit?

Will substantially the same evidence support or refute π’s claim and ∆ ‘s counterclaim?

Is there any logical relation between the claim and counterclaim?

· Other ct disallows, citing policy concerns for chilling effect.  

· Δ could argue only way will hear is as counterclaim b/c too small.

· Argue either way about relatedness.

· П can argue fed cts will have to hear too many issues of state law.

Compulsory counterclaim- just label for conclusion that counterclaim so related to claim that it ought to be heard in same hearing so there is supplemental jurisdiction

Permissive counterclaims- do not arise out of same transaction; no supplemental jurisdiction; basically same test as for supplemental jurisdiction in general; treat “case and controversy” language as same as test here for “aggregate of operative facts”

Note: §1367 trumps FRCP 13 when there is a conflict

B. Joinder of Parties

1) By Пs: Mosley v. GM Corp. (8th Cir., 1974)
Facts-
10 workers sue GM for race and sex discrimination.  District court separated claims because they were too unrelated.

Rule-
Interpret Rule 20 broadly: Permissive joinder is allowed when each party’s claim arises out of same transaction or series of transactions and a common set of facts or law will arise.

Finding-
π’s asserted a right to relief arising out of the same transactions or occurrences.  Some questions of law and fact are common.  

Rationale- Also, consolidate proceeding to eliminate perverse incentives created by consecutive litigation; same rationale as for issue preclusion

FRCP 20: Permissive Joinder Of Parties- Пs may join together subject to ruling above; ct may order sep trials to prevent cost, delay, embarrassment or injustice.

FRCP 19: Parties needed for Just Adjudication- if needed for complete relief, person claims interest in subject such that absence( extant parties risk having multiplied obligations.  Ct by order will join them; if refuse( Δ or involuntary П.

2) By Δs: Third Party Claims

a.
Price v. CTB, Inc. (District ct. Ala., 2001, P 748)

Facts-
Farmer price sues builder of chicken house Latco, who in turn sues ITW, the nail manufacturer

Rule-
Ct says under Rule 14(a) third party claim must not only arise out of same facts, but must also be derivative of original claim.  

Finding-
Deny motion not to allow joinder.  ITW would carry derivative liability on warranty claim if Latco found liable

b.
FRCP 14: △ may join other ∆s (i.e., for purposes of indemnification)  ∆ may also join other π's through the use of counterclaims as long as the counterclaims arise out of the same transaction as that underlying the original suit. (as a matter of fairness to original plaintiffs)

3) §1367 and More Complex Litigation

a.
Kroger v. Omaha Public Power District (8th Cir., 1975)( Owen Equipment & Erection Co. v. Kroger (still pre-§1367)

Facts-
IA( v ILΔ for state claims, NEΔ makes FRCP 14 3rd party claim against IAΔ (fine).  But then IA( files a cross party claim on IAΔ

Finding-
A π cannot destroy complete diversity by suing a 3rd party Δ.  Bases on §1332.  This would allow end-run around diversity req’t.  Codified in §1367.  П chose to bring state claim in fed ct; defending pty haled into ct.  Bad faith of П also likely motivating ct.  

b.
§1367: supplemental fed jurisdiction: distinguish b/t fed question and diversity claims; Congress more generous toward supplemental jurisdiction in fed question claims than diversity claims 

Para (a)- If have jurisdiction over one claim, then have suppl jurisdiction over related claims

Para (b)- creates exception for diversity cases b/c want to keep complete diversity rule intact; but allows third party claims; П cannot sue anyone she could not have sued originally, but Δs can sue whomever they like regardless of citizenship, will still have suppl jurisdiction

Para (c)- may decline to hear state claim after fed claim dismissed

** Court may consider defenses when det if there is suppl jurisdiction over a counter-claim   

Worried about strategic behavior by Пs; A cannot sue C but C can sue A about same transaction; b/c that is a claim by a Δ not an П; §1367 would not even allow A to counter-claim against C on same set of facts; rationale is that do not have to worry about strategic behavior; Δs do not want to be there

Tension here is b/t efficiency and federalism.

C.  Intervention

1)
FRCP 24: 

a.
Intervention of right- when statute confers right OR when applicant claims interest relating to property or transaction that is subj of axn so disposition may impair ability to protect that interest


Four criteria: Must be timely, must have interest in property or subject of suit, interest must be at risk and parties in suit must not be adequately representing interest

b.
Permissive intervention- statute gives cond’l right OR when applicant’s claim or defense has question of law or fact in common; rvwed only for abuse of discretion

c.
Rationale- Same as joinder, litigation affects many parties not originally in suit; no preclusion problem.

2)
Natural Resources Defense Council v. USNRC (10th Cir., 1978, P 773)

Facts-
π trying to force ∆ to require environmental impact statements before granting nuclear licenses.  One party already intervened whose license was in question in suit.  Kerr tries to intervene because planning to apply for license in future.

Finding-
Should have been allowed to intervene per 24(a); not adequately rep b/c situated differently (don’t yet have licenses).  Has interest b/c decision will affect his ability to get license in the future.

3)
Martin v. Wilks (S.Ct., 1989, 779)

Facts-
Consent decree between city and black firefighters reset hiring scheme.  White firefighters later challenged.  City moved to dismiss collateral attack on decrees.  

Rule-
Failure to intervene in a prior suit about which one has knowledge does not have a preclusive effect on subsequent claims by that party.
Finding-
A party is not bound by a judgment he was not part of, just b/c he could have intervened.  Parties, i.e. Пs, in the suit have the responsibility to join appropriate parties.
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