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MAKING OF AGREEMENTS (CONTRACT FORMATION)

I. ASSENT
A. Meeting of the Minds:  Interpretation
Rule 1:  To constitute as K, there must be a mtg of the minds of both parties, and both must agree to the same terms in the same sense.

1. Look at the manifestations themselves

a. Language of commitment

b. Specificity

c. Oral or written (form)
2. Context (surrounding circumstances)

a. Setting: place of business→more likely to construe as a K.  Social context→less likely to be construed as a K.
b. Relationship: business or family (doctor/patient)

c. History/Course of Negotiations

d. Course of Performance (what they did under the K, by way of their performance to determine how they interpreted the K, actual performance→involves repeated occasions for performance.)

e. Course of Dealing: sequence of conduct prior to current agreement. Prior K and what the con’d were and how they performed in previous Ks.

f. Usage of Trade: what is done in this business generally, prevailing custom in the trade or locale or region.
3. Restatement S227 (6 stds of interpretation)
Rule 2:  if words or acts, judged by a reasonable standard, manifest an intention to agree in regard to the matter in question, that agreement is established, and it is immaterial what may be the real, but unexpressed, state of speaker/actor’s mind on the subject.

e.g. Embry v. Hargadine-Mckittrick Dry Goods Co.
P seeking job security: P (a year-to-year employee) told “go on, you’re all right” ( can you have a K created irrespective of the intention or purpose of one of the parties? Yes, Defendant says he meant it only to get plaintiff back to work.  His verbal words constitute assent.  Even though the defendant may not have subjectively meant it that way.- show a course of negotiations since P repeatedly asked for a renewal of his contract.
e.g. Lucy v. Zehmer
-look at the outward expression of the person. It doesn’t matter that Mr. Zehmer only wanted to play a joke on Lucy, his actions by writing and signing agreement would suggest to a rsnble person that it was a valid K.

-In so far as their intention is an influential element, it is only such intention as the words or acts of the parties indicate; not one secretly cherished which is inconsistent w/those words or acts.  Intentions under contract law are judged, for the most part, by the reasonable person standard except in a few circumstances, otherwise, subjective intent is immaterial.

Rule 3:  If neither party knows or has a reason to know of an ambiguity, then each party’s actual meaning or understanding will be assigned to the ambiguity.
Restatement §20

(1) There is no manifestation of mutual assent to an exchange if the parties attach materially different meanings to their understandings and.

(a) neither party knows or has reason to know the meaning attached by the other; or

(b) each party knows or each party has reason to know the meaning attached by the other

(2) The manifestations of the parties are operative in accordance with the meaning attached to them by one of the parties if

(a) that party does not know of any different meaning attached by the other, and the other knows the meaning attached by the first party; or

(b) that party has no reason to know of any different meaning attached by the other, and the other has reason to know the meaning attached by the first party

e.g. Raffles v. Wichelhaus
A latent ambiguity occurred when the contract did not specify which Peerless was intended (2 ships named Peerless).  In this case, the D meant one Peerless and the P another.  If one party know or has reason to know of the ambiguity, the meaning of the other party will be assigned, in this case, both parties were unaware of the ambiguity.  If either party knew how pple in the cotton business operate and knew which was meant.

II. OFFERS 

A. Offer:  the manifestation of willingness to enter into a bargain, which justifies another person in understanding that his assent can conclude the bargain. (An offer is the first significant event in the formation of K).

1. Considerations in finding an offer:

a.  Freedom from K

-an offer is something that creates a power of acceptance. 

-offeror must accept the fact that if offer is accepted then offeror is bound to the offer

b.  Indefiniteness means judicial writing of K (Specifity)

· Cts do not want to have to infer anything from a K

· Terms have to be clear

· Language of commitment must exist

c. Multiple liability (Form Letter)

-  mailed to numerous pple, Ct realizes puts D at risk for multiple suits. 



       2.  Ads generally do not constitute as offers
a. Advertisements: Most advertisements appearing in newspapers, store windows, etc., are not offers to sell. This is because they do not contain sufficient words of commitment to sell. (Example: A circular stating, "Men’s jackets, $26 each," would not be an offer to sell jackets at that price, because it is too vague regarding quantity, duration, etc.) [19] 

i.  Specific terms: But if the advertisement contains specific words of commitment, especially a promise to sell a particular number of units, then it may be an offer. (Example: "100 men’s jackets at $26 apiece, first come first served starting Saturday," is so specific that it probably is an offer.) 

ii. Words of commitment: Look for words of commitment – these suggest an offer. (Example: "Send three box tops plus $1.95 for your free cotton T-shirt," is an offer even though it is also an advertisement; this is because the advertiser is committing himself to take certain action in response to the consumer’s action.) 

b. Auctions: When an item is put up for auction, this is usually not an offer, but is rather a solicitation of offers (bids) from the audience. So unless the sale is expressly said to be "without reserve," the auctioneer may withdraw the goods from the sale even after the start of bidding. See UCC § 2-328(3). [20]



e.g. Lefkowitz v. Great Minneapolis Surplus Store
Ct couldn’t award damages to P on the first ad b/c price was not clear and could possibly be negotiated since ad said “worth to $100.00.” 

-However, the second ad was specific in that it listed the quantity, price and condition to be fulfilled.

RULE: If the offer is clear, definite, and explicit, and leaves nothing open for negotiation, it constitutes an offer, acceptance of which will complete the contract.

B. Unilateral vs. bilateral contracts: An offer may propose either a bilateral or a unilateral contract. [14 - 15] 

1. Bilateral contract: A bilateral contract is a contract in which both sides make promises. (Example: A says to B, "I promise to pay you $1,000 on April 15 if you promise now that you will walk across the Brooklyn Bridge on April 1." This is an offer for a bilateral contract, since A is proposing to exchange his promise for B’s promise.) 

-offeror expects a written or verbal response as an acceptance

-performance comes later

2. Unilateral contract: A unilateral contract is one which involves an exchange of the offeror’s promise for the offeree’s act. That is, in a unilateral contract the offeree does not make a promise, but instead simply acts.

Example: A says to B, "If you walk across the Brooklyn Bridge, I promise to pay you $1,000 as soon as you finish." A has proposed to exchange his promise for B’s act of walking across the bridge. Therefore, A has proposed a unilateral contract.

e.g.  “If you read a book any given week, I’ll pay you $10.”

-not looking for a promise if your understanding is that an act is necessary to indicate acceptance
-must complete reading the book in order to show acceptance, can’t just begin reading b/c it’s not what the offeror requested.

-offeror can revoke offer even after offeree has begun reading and is half way through→offeror can revoke offer any time before acceptance
Part Performance of a unilateral contract creates an option K.
3.  In case of doubt/ambiguous as to form of acceptance:

-interpret as inviting the offeree to accept either by promising to perform or by rendering the performance, as the offeree chooses §32.

III. ACCEPTANCE
Acceptance: An acceptance of an offer is a manifestation of assent to the terms thereof made by the offeree in a manner invited or required by the offer.

Law of Contracts says that an offer is fully revocable until acceptance even if stipulated in an order form that it is not subject to revocation.

e.g. Cole v. Holloway

Order plainly stated that the person who ordered the meals cannot revoke the offer, but the case showed that the offeror controls the terms of the offer, and can revoke anytime before acceptance even if it was stated in the order form otherwise.

A. Who may accept the offer: an offer may be accepted only by the person(s) whom the offeror intended to create the power of acceptance.

B.  Method of Acceptance: The offeror is the "master of his offer." That is, the offeror    may prescribe the method by which the offer may be accepted (e.g., by telegram, by letter, by mailing a check, etc.). [26 - 31] 

1. Where method not specified: If the offer does not specify the mode of acceptance, the acceptance may be given in any reasonable method. [26]

2. Acceptance of unilateral contract: An offer for a unilateral contract is accepted by full performance of the requested act. [26]

Example: A says to B, "I’ll pay you $1,000 if you cross the Brooklyn Bridge." This can only be accepted by A’s act of completely crossing the bridge. (However, the offer will be rendered temporarily irrevocable once B starts to perform, as discussed below.) 

3. Offer invites either promise or performance: If the offer does not make clear whether acceptance is to occur through a promise or performance, the offeree may accept by either a promise or performance. [27] 

C.  Notice of acceptance of unilateral contract: Where an offer looks to a unilateral contract, most courts now hold that the offeree must give notice of his acceptance after he has done the requested act. If he does not, the contract that was formed by the act is discharged. 

Example: A says to B, "I’ll pay you $1,000 if you cross the Brooklyn Bridge by April 1." B crosses the bridge on time. As soon as B crosses, a contract is formed. But if B does not notify A within a reasonable time thereafter that he has done so, A’s obligation will be discharged.

e.g.  Carlill v. Carbolic Smoke Ball 
offer for reward is a unilateral offer→looking for performance, performance of a condition is acceptance of the offer, and notification of acceptance need not precede the performance.

1. Acceptance by silence: Generally, an offer cannot be accepted by silence. But there are a few exceptions: [29 - 30] 

a. Reason to understand: Silence can constitute acceptance if the offeror has given the offeree reason to understand that silence will constitute acceptance, and the offeree subjectively intends to be bound.

b. Benefit of services: An offeree who silently receives the benefit of services (but not goods) will be held to have accepted a contract for them if he: (1) had a reasonable opportunity to reject them; and (2) knew or should have known that the provider of the services expected to be compensated.

 e.g.  ProCD v. Zeiderberg

ProCD first came up w/telephone directory and sold product for personal use in stores, every box came w/restrictions on a license enclosed in the box and was on the disk as well stated copyright issues and for non-commercial use only.  D ignored those license agreements and started on web service.

Rule: One form of silence as acceptance by failing to make effective rejection

-§69(c) or otherwise §69(a) benefit from use

-buyer accepts the terms of the offer when after an opportunity to inspect, he fails to make an effective rejection.

c. Reliance:  Where one party relies on the other party’s manifestations of intention that silence may operate as acceptance

d.  Prior conduct: The prior course of dealing may make it reasonable for the offeree’s silence to be construed as consent. (Example: Each time in the past, Seller responds to purchase orders from Buyer either by shipping, or by saying, "We don’t have the item." If Seller now remains silent in the face of an order by Buyer for a particular item, Seller’s silence will constitute an acceptance of the order.) 

e.  Acceptance by dominion: Where the offeree receives goods, and keeps them, this exercise of "dominion" is likely to be held to be an acceptance.


D. Mailbox Rule

1.  Acceptance effective upon dispatch:

a.  §63 “Unless the offeror provides otherwise, an acceptance made and sent in the mail is effective once put in the mail, whether or not it actually reaches the offeror.”

2.  Rationale:

a.  Encourages contracting by parties at a distance by making offeree feel secure

b.  Creates contract at earliest time possible and allows performance to begin.

3.  Requirements necessary to satisfy mailbox rule:


a.  Timely Dispatch:



i.  no specified time→w/in a reasonable time



ii.  specified time→time begins running when offer is received 



and acceptance must be dispatched w/in that time.

iii.  if acceptance is late→it becomes a counteroffer and creates the power of acceptance in the orig. offeror.




b.  Proper Manner:

i.  reasonable medium→same one used by offeror (prior course of dealing, usage of trade)





ii.  what is a customary medium in similar transactions

iii.  if a medium is merely suggested→other mediums may still be appropriate.
iv.  if offeror prescribes medium of communication→no contract will be formed unless that medium is used.  Acceptance in any other manner will be a counteroffer.




c.  Proper Dispatch:

i.  §66 “An acceptance…is not operative when dispatched unless it is properly addressed and such other precautions taken as are ordinarily observed to insure safe transmission of similar messages.”

ii.  if acceptance is lost or delayed due to no fault of offeree, there is still a contract if acceptance was properly dispatched.

4.  How offeror can protect self from Mailbox Rule?

Specifically state in agreement that the acceptance is not effective until received.

E.   5 Ways of Terminating the Power of Acceptance:

1. Rejection by offeree: Rejection by offeree is effective only when received.

a. Exceptions: But rejection will not terminate the power of acceptance if either: (1) the offeror indicates that the offer still stands despite the rejections; or (2) the offeree states that although she is not now accepting, she wishes to consider the offer further later.

b. Rejection must be communicated w/in a reasonable time:


i.  reasonable time for unfixed offers:



-depends on circumstances



-subject matter of the offer



-rapidity of price fluctuation



-medium of offer made



-business custom

c.  However, where offeree sends rejection and then acceptance:
-mailbox rule does not apply to revocations or rejections

-if rejection arrives first→no contract b/c offeror has to reasonably rely on that expectation, however the latter arriving acceptance does act as a counteroffer.

-if acceptance arrives first→then there is a contract since rejection or counteroffer is not effective until received.

2. Counter-offer: If the offeree makes a counter-offer, her power to accept the original offer is terminated just as if she had flatly rejected the offer. [54 - 55]

Example: On July 1, A offers to sell B 100 widgets at $5 each, the offer to be left open indefinitely. On July 2, B responds, "I’ll buy 50 at $4." A declines. On July 3, the market price of widgets skyrockets. On July 4, B tells A, "I’ll accept your July 1 offer." No contract is formed, because B’s power of acceptance was terminated as soon as B made her counter-offer on July 2. 

a.  mirror image rule: Under the common law, the offeree’s response operates as an acceptance only if it is the precise mirror image of the offer. If the response conflicts at all with the terms of the offer, or adds new terms, the purported acceptance is in fact a rejection and counter offer, not an acceptance.
b. Contrary statement: But as with a rejection, a counter-offer does not terminate the power of acceptance if either offeror or offeree indicates otherwise. (Example: On facts of above example, if B said on July 2, "I’ll buy 50 from you right now for $4; otherwise, I’d like to keep considering your original offer," A’s offer would have remained in force.) 

3. Lapse of time: The offeror, as "master of his offer," can set a time limit for acceptance. At the end of this time limit, the offeree’s power of acceptance automatically terminates. [55 - 56] 

a. End of reasonable time: If the offeror does not set a time limit for acceptance, the power of acceptance terminates at the end of a reasonable time period. 

i. Face-to-face conversation: If the parties are bargaining face-to-face or over the phone, the power of acceptance continues only during the conversation, unless there is evidence of a contrary intent.

4. Revocation: The offeror is free to revoke his offer at any time before it is accepted (except in the case of option contracts). §63 

a. Effective upon receipt: A revocation by the offeror does not become effective until it is received by the offeree. 

-under the mailbox rule, if an acceptance is dispatched before a revocation is received, a contract is formed.  “The fact that the offeree has power to reclaim his acceptance form post office or telegraph company does not prevent the acceptance form taking effect on dispatch.”  Morrison v. Thoelke

-even if revocation of offer through some other communication is received before acceptance, the revocation is ineffective.




b. Revocation has to be communicated to the offeree. 




Restatement 43: Indirect Communication of Revocation




An offeree's power of acceptance is terminated when the offeror takes a definite action inconsistent with an intention to enter into the proposed contract and the offeree acquires reliable information to that effect

e.g. Dickinson v. Dodds

Dodds agreed to sell house to Dickinson and that the offer would remain open for 2 days.  Dickinson wanted to buy the house but didn’t notify Dodds until after he found out that P was going to sell to someone else from a third party.
Example: On June 15, A mails an offer to B. On July 1, A mails a revocation to B. On July 3, B has a letter of acceptance hand delivered to A. On July 5, A’s revocation is received by B. B’s acceptance is valid, because A’s revocation did not take effect until its receipt by B, which was later than the July 3 date on which B’s acceptance took effect. 

i. Lost revocation: If the letter or telegram revoking the offer is lost through misdelivery, the revocation never becomes effective.

5. Death or incapacity of offeror or offeree: If either the offeror or offeree dies or loses the legal capacity to enter into the contract, the power to accept is terminated. This is so even if the offeree does not learn of the offeror’s death or incapacity until after he has dispatched the "acceptance." [58]

Example: On July 1, A sends an offer. On July 2, A dies. On July 3, B telegraphs her "acceptance." On July 4, B learns of A’s death. There is no contract.

Restatement §36.  Methods of Termination by the Power of Acceptance

(1) An offeree’s power of acceptance may be terminated by 

(a) rejection or counter-offer by the offeree; or

(b) lapse of time; or

(c) revocation by the offeror; or

(d) death or incapacitation of the offeror or offeree

(2) In addition, an offeree’s power of acceptance is terminated by the nonoccurrence of any condition of acceptance under the terms of the offer.

E. Irrevocable offers: The ordinary offer is revocable at the will of the offeror. (This is true even if it states something like, "This offer will remain open for two weeks.") However, there are some exceptions to this general rule of revocability: [59 - 61] 

1. Standard option contract: First, the offeror may grant the offeree an "option" to enter into the contract. The offer itself is then referred to as an "option contract." [59] 

a. Common law requires consideration: The traditional common-law view is that an option contract can be formed only if the offeree gives the offeror consideration for the offer.

b. Modern (Restatement) approach: But the modern approach, as shown in the Restatement, is that a signed option contract that recites the payment of consideration will be irrevocable, even if the consideration was never paid

c. Ambiguous offers §62:  Can accept either by performance or promise.

i. acceptance by performance:  in ambiguous offers and you choose to accept by performance, then it becomes a unilateral offer and part performance would constitute as acceptance of the offer→creating a K.  In this case, the offeror and offeree are both bound.
IV. What Promises should the law enforce?
A. Doctrine of CONSIDERATION—bargained for exchange: a contract is enforceable only if there is an offer(acceptance(consideration.
1. Consideration and Bases of Enforcement:  Consideration is the bargained for exchange.  A promise or act is bargained for “ if it is sought by the promisor in exchange for the promise.

2. Elements of Bargain §71:(there must be value received)
a.  To constitute CONSIDERATION a performance or promise must be bargained for;  

b. “Bargained For”--if performance or promise of offeree is given in exchange for that offeror’s promise

c. Performance may consist of:

i. An act or other promise

ii. A forbearance  
[Grandfather tells grandson that if he doesn’t drink, gamble, or smoke at college, he will get $5,000.  Kid does just that and when grandpa dies, estate won’t give money.  CT. Says  “MERE ABSTENTION FROM A PERMISSABLE LEGAL CONDUCT IS SUFFICIENT CONSIDERATION TO MAKE A PROMISE BASED ON THAT FORBEARANCE A VALID CONTRACT,  Hamer v. Sidway]
e.g.  Hawkins v. McGee

-if Doc would’ve agreed to do the op for free→there is still consideration b/c Hawkins is giving up the rt no to be op. on, that is a rt he is giving up in exchange.

-Doc’s consideration is b/c he wants to op on Hawkins.

d. Creation, modification, or destruction of a legal relation

· e.  Performance or promise of offeree may be given to:

· Promisor; OR

· Some other Person

f.  Promise or Performance may be given BY:

Promisee; OR

Some other Person

3. Equivalence in the value exchanged is not required:  concept of freedom from contract allows offeree to reject a stupid contract, so if a party enters into a losing contract, that party will still be bound if terms are not equal in value.
e.g.  Hancock Bank v. Shell Oil Co.

Shell is a tenant and has a lease that says Shell can terminate lease at any time if give 90 days notice, but Bank cannot terminate at least for 15 years. Bank says no consideration, Ct held still valid contract b/c consideration does not have to be equal in value.

a. One promise in exchange for two promises:  

e.g.  Johnson v. Fitzke

Is there consideration for the right of 1st refusal?  Yes, the D are promising to lease the land for 6 years and in return P made 2 promises; (1) lease the land for 6 years; and (2) D have 1st option to purchase if it shall be sold.

-The oral agreement to sell for a certain price was a separate and independent offer and was revocable before acceptance b/c there was no consideration given by the lessees b/c the signing of the lease for 6 years was a past consideration.

4. Restatement 74 - Settlement of Claims

a. Forbearance to assert or the surrender of a legal claim or defense which proves to be invalid is not consideration unless:

· the claim or defense is in fact doubtful because of uncertainty as to the facts or the law

· the forbearing or surrendering party believes that the claim or defense may be fairly determined to be valid

b. The execution of a written instrument surrendering a claim or defense by one who is under no duty to execute it is consideration if the execution of the written instrument is bargained for even though he is not asserting the claim or defense and believes that no valid claim or defense exists.

B. Donative Promises/Gratuitous Promises:  promise of a gift is not enforceable because there is no consideration. No element of exchange.

1. Executed gift cannot be taken back.

2. Conditional Donative Promises:  conditions may constitute as consideration if forebearance of a right (Hamer v.Sidway)
B. The Element of Form (Nominal Considerations):  gross disparity in value that makes the agreement seem like a donative promise.

1. Nominal Consideration  --  def.  Consideration that is so low as to bear no relationship to the value of what is being conveyed (e.g. – conveying a piece of real estate for $1 or for no money at all);  such consideration can be valid, since courts do not ordinarily examine the adequacy of consideration  (they will inquire into fraud and duress, though) 

a.)  Requirements for Exchange:  (§71)





i.)  PRETENSE OF BARGAIN DOES NOT SUFFICE

· e.g.  False recital of consideration

· Consideration is merely nominal





ii.)  Illustration:  Father knows gift promise is






unenforceable.  Offers to give son $1000






for a book worth less than a dollar.  Knowing






that the offer is a MERE PRETENSE, there is 






NO CONSIDERATION for Dad’s promise to pay.




b.)  Sham or Nominal Consideration is not enforceable  (§79)





i.)  Disparity in Value, w/ or w/o, other circumstances, 






sometimes indicates that the purported 






consideration was or was not in fact bargained for






but was mere formality or pretense.

e.g.[Husband acting on wishes of dead wife agreed to pay $200 each to three friends for the consideration of wife’s past love, and a penny.  Ct. held that nominal sums can’t act as legal consideration, Schnell v. Nell]
ii.)  Essentially, even if the amount is small or nominal

· It can constitute consideration if it truly can be shown to have been bargained for;  BUT

· Is ineffective if just made to try to make it enforceable.

iii.)  Essentially true that cts. DO NOT LOOK to

the ADEQUACY of CONSIDERATION. (this would take away the ability of people to bargain as they please.)  HOWEVER, nominal consideration may INDICATE that the CONSIDERATION WASN’T BARGAINED FOR.  And, of course, if it wasn’t BARGAINED FOR, there can be no CONSIDERATION.  And, further, w/o CONSIDERATION, there is NO CONTRACT.

D. The Element of Reliance

1. Promissory Estoppel §90:  A promise which the promisor should reasonably expect to induce action or forebearance and does induce such action is binding if injustice can be avoided only by enforcement of the promise.

e.g. [Much the same as Owner who told secretary they would pay her $200 a month for life after retirement in return for her PAST SERVICE (which of course is not valid consideration).  
She relied and retired.  Even though no consideration, she relied and promise is binding,  Feinberg v.Pfeiffer]

a. No consideration can be found

b. Reliance to one’s detriment

E. Making Offers Irrevocable: Option Contracts (Express and Implied)

1. Option Contracts §37:  Contract made to keep an offer open for a specified period, so offeror cannot revoke offer during that period.

a. Can be created in 3 ways:

i.  By agreement of parties—some consideration must be given by both parties.

e.g.  even if nominal consideration paid to keep offer open, it will still be enforceable if both parties agree.

ii. §45, by law: Cts will find an option contract where there is part performance for a unilateral contract.

-Once performance of a unilateral contract is began, an option contract is formed(and offeree can back out of option BUT offeror cannot.

-Offeror is only bound to terms of offer only if offeree finishes performance.

iii. §87.2:offer for bilateral contract and there is substantial reliance on the offeror to keep the offer open.  An offer is irrevocable where the offeror should reasonably have expected that the offer would induce reliance by the offeree prior to acceptance, and such reliance occurs.

-The distinction between 87(2) and 45 (option created by part performance or tender) is between preparing to perform (87) and beginning to perform (45).  

e.g.  Drennan v. Star Paving

-D, subcontractor bid on paving job and P submitted his bid w/D as subcontractor and P received the project.  Next day, D said his bid was a mistake but D is still liable for the add’l cost b/c D induced reasonable reliance.-

b. Mailbox Rule does not apply to option contracts:  an acceptance under an option contract is not effective until received by the offeror unless parties specify otherwise.

e.g.  Salminen v. Frankson

D agreed to keep option to purchase property open for 45 days in exchange for P paying $500.  Written notice must be received w/in option period, P sent written notice the very last day of option period and D didn’t receive until 2 days later.  D refused to sell and Ct held for D stating that mailbox rule does not apply to option contracts. §64(b).

c. Reliance on a Rejection of an offer in the option contract situation §37 (p.205):

The Law:  During a period that an option contract is open, the offeree rejects the offer and the offeror substantially relies on the rejection(there is a termination of the contract.

Restatement:  Generally, option contracts are not terminated by rejection…unless the requirements are met for the discharge of a contractual duty:

i. if there was consideration for the termination or;

ii. there was substantial reliance (offeror has made a reliance by taking some form of action).

F.  Employment Relationship

1.)  Recovery underPromissory Estoppel only exists where NO CONTRACT does



a.)  exception may be where the contract is a type that 



allows for no basis of recovery  (at-will employment)




 b.)  Reliance on an at will employment promise:





i.)  exception might be allowed for recovery under 

§90 under Promissory Estoppel and  damages might go for expectation

e.g. Grouse v. Group Health

Pharmacist applied for a job at Group Health and was told that he had been offered the position, P gave up his current job and another offer in order to work for Group Health.  Group Health then hired someone else.  Ct held that in an at will employment situation, if there has been substantial reliance §90 applies.



2.  At Will Employment

a. Either party can terminate arrangement 

b.)  neither party is committed to performance or promise




c.)  therefore, promises are illusory

d.) THUS, there is no contract

3.  A personnel handbook may become enforceable as part of the original employment contract if it meets the requirements for unilateral contract.


e.g.  Pine River v. Mettille


1.Why didn’t Ct use promissory estoppel?

Mettille is an at will employeeand can’t prove that he relied on the disciplinary provision in the personnel book in order to go to work.(No action of forebearance by the P.

2.Why not enforce bilateral contract?

Mettille didn’t promise anything.  He is an at will employee, so if he didn’t go to work he hasn’t breached a contract.

3. Unilateral Contract Formed

Mettille’s continued performance despite his freedom to quit constitutes an acceptance and the necessary consideration for the offer.  The disciplinary provisions were definite in terms and was communicated to the employee.

G. Past Consideration §86: promise for benefit conferred 

Restatement 86 - Promise for Benefit Received

1. A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.

2. A promise is not binding under Subsection (1)

· if the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched; or

· to the extent that its value is disproportionate to the benefit.

e.g. Mills v. Wyman
An offer to pay for an adult son’s care is not consideration, the father was not obligated to pay.  A son that is a minor, however, is enforceable b/c a minor child is like your property.


3.  Moral Obligation (Good Samiritan)


a.)  Promise in Recognition of previously incurred Benefit enforceable to




prevent injustice.  BUT




i.)  Likely would have to be benefit given FROM PROMISOR to





PROMISEE:

· Son falls ill.  Someone takes care of him.  Father thanks them and promises to reimburse.(Mills v.  Wyman)  NOT ENFORCEABLE.  No direct Benefit.

· Someone’s Bull gets lose.  Other person captures it and holds it for you.  ENFORCEABLE.  Direct Benefit and property.

ii.)  As stated above:  Promise is not binding where:

· promisee conferred benefit as a gift  (Mills v. Wyman)

· to the extent that value is disproportionate to the benefit.

b.)  Benefits Received But not Requested  LOOK on PAGE 162!!!!!!!!!!!!!!

a.)  Restatement holds Minority View



i.)  Subsequent promises to pay for unrequested services are 




enforceable.  

[Guy jumps off a building and is caused great injury to avoid hitting and killing another.  Non-victim is greatful and offers a certain amount of money each month.  Ct. enforces it under restatement view,  Webb v. McGowin]
V. Limits on the Bargain Principle

Section 1: Contracts that are Unenforceable

A. Fraud §163: misrepresentation to induce someone into a contract makes contract unenforceable.

B. Duress §175: improper threat that leaves victim no reasonable alternative.

Restatement 175 - When Duress by Threat Makes a Contract Voidable

Manifestations or assent made by improper threats that leave the victim no reasonable alternative are violable (both must occur); if the manifestation or assent is induced by a one who is not a party to the transaction, the contract is voidable unless the other party in good faith and without reason to know of the duress either gives value or relies materially on the transaction.

§176: A threat is improper if:

· what is threatened is a crime or tort or would be if it resulted in obtaining property.

· The threat is a criminal prosecution

· the threat is the use of civil process and is made in bad faith

· the threat is a breach of the duty of good faith and fair dealing under a contract with the recipient

A threat is improper if the resulting exchange is not on fair terms and
· the threatened act would harm the recipient and would not significantly benefit the party making the threat

· the effectiveness of the threat inducting the manifestation of assent is significantly increased by prior unfair dealing by the party making the threat

· what is threatened is otherwise a use of power for illegitimate ends

e.g. I’ll sue you when you don’t have a basis to sue, but you are just trying to abuse your power.

C. Unconscionability is a case-by-case doctrine that the Cts apply for parties to escape contract if:

1. Substantive unconscionability: terms are outrageously one-sided, overly harsh allocation of risks and costs not justified.

2. Procedural unconscionability: Inequality in bargaining power or surprise. (hidden terms in a long and difficult contract agreement) Defect in bargaining process that’s hard to fit under fraud or duress, must use this doctrine in rare cases.

e.g. Williams v. Walker-Thomas Furniture

[Welfare Mom with eight kids buys a stereo set for $500.  The contract 

States that if she defaults, all rented payment property is repoed.  Co. knew she only Made $200 a month.  After REPO, the ct. said that society has to babysit and this Contract was unconscionable and unenforceable.]

D. Public Policy/Contracts of adhesion:

1.  Greatly disperate bargaining power

2. services couldn’t be obtained elsewhere

3. Form Contracts: standard “sign it or leave it” contract

i. No negotiation
ii. Exculpatory clauses excusing offeror for negligence except where the type of service offered is a public or essential service.
e.g. Schlobohm v. Spa Petite, Inc. (MN CASE)

[Spa spells out exculpatory clauses to protect itself from negligence.  Lady signs it w/o reading it, much and then bitches about it and sues later.  Ct. said clause wasn’t against public policy, was unambiguous.  Public Policy nor circumvented and this is judged case by case basis.]
One can contract out of liability for unintentional torts.  Exculpatory clauses are usually valid unless they conflict with public policy. When determining whether the policy contravenes public policy, there is a two prong test:

1. whether there was a disparity in bargaining power.

2. The types of serves being offered or provided.

The factors of public interest are:

· a type suitable for public regulation

· the service is of great importance to the public and a practical necessity

· they party will perform the service for anyone of certain standards seeking it

· the party confronts the public with an adhesion contract and may make no provision against protection against negligence

the person is placed under control of the seller subject to risk of carelessness by the seller

Section 2:  The Problem of Mutuality

A.  Mutuality of Obligation §79: bargained for exchange but does not have to be equivalent.

1. Implied obligation:  Use of reasonable efforts(reasonable efforts is a fudge term

2. Conditional Promise: must use reasonable efforts to satisfy condition unless it is out of one’s control.

e.g. Scott v. Moragues Lumber Co.

A valid contract can be conditioned upon the happening of an event, even though it may depend upon the will of the party (Ex. If I buy the vessel, I will charter it for you.  I am not obligated to purchase it, however, if I do, it is as though the condition never existed and I am now bound to charter it for you).



e.g. Wickham & Burton Coal Co. v. Farmers’ Lumber Co.

A contract to sell personal property is void for want of mutuality if the quantity to be delivered is conditioned entirely on the will, wish, or want of the buyer.  Such a situation is merely an offer which is revocable at any time.  To prevent this, one should create an option.  A predication of future willingness is not an expression of present willingness and is not a promise.

3.  Satisfaction Clauses:

a.  In contracts where the condition calls for satisfaction as to commercial value or quality, operative fitness, or mechanical utility, dissatisfaction cannot be claimed unreasonably (reasonable person standard) and the contract is binding.
b.  When satisfaction involves fancy, taste, or judgment: A person’s good faith statement of dissatisfaction has been held to be a defense to an action on the contract.
c.  If a bargain involves a real and illusory promise; it cannot be enforced against the one who made the real promise.

4.  Damages: generally measured by putting P back to the position would’ve been in if contract was not breached, the amount of money would’ve expected to get but P must also take appropriate measures to mitigate the costs.

Section 3:  The Performance of a Legal Duty as Consideration: Modification of Contractual Duties

A. Modification requires consideration to be binding §89: However, a promise modifying a duty under a contract not fully performed on either side is binding even w/out consideration if:

1. the modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made.

2. to the extent that justice requires enforcement in view of material change of position in reliance on the promise.

e.g. Lingenfelder v. Wainwright Brewery

A promise to pay a man add’l compensation for doing that which he is already under contract to do is w/out consideration.

-P can create consideration by making a promise in exchange to perform something add’l, even if it’s a minor addition.

B. Concern w/the “Hold-Up” Game:  threat to walk off the job w/out giving any add’l consideration.

C. Modifications made midway supported by consideration constitute new and distinct contracts: rescission+offer, consideration, acceptance = Contract.

VI. PERFORMANCE PROBLEMS AND EXCUSES

A. Good Faith Performance:  Covenant of good faith and fair dealings(implied promise not to interfere or hinder performance.

1. §205: Every contract imposes duty of good faith and fair dealing

a. Good faith means: faithfulness to an agreed common purpose and consistency w/justified expectations.

b. Mere difficulty of performance will not excuse a breach of contract.  However, the intentional conduct of one party to a contract which prevents the other from performing his part is an excuse for nonperformance.  Courts are reluctant to release parties from their obligations.

c. Good faith is implied in (some) employment contract terminable at will.  When good faith is absent, there is a breach of contract.  This is especially true when there is some type of commission due.  There must be a good reason or no reason, but not a bad reason.

e.g. Fortune v. National Cash Register

B. Conditions 

1. Express Conditions: must be literally performed before a promise is effective
2. A contracting party’s failure to fulfill a condition excuses performance by the other party (whose performance is so conditioned).  It is not, without an independent promise to perform the condition, a breach of contract.  Merritt Hill Vineyards, Inc. v. Windy Heights Vineyard, Inc.

3. When it is doubtful whether the words create a promise or a condition, they will be construed as creating a promise.  The word condition need not be used for it to be a condition.  *This is why one should be explicit and state that whether or not it is a condition.*  Insurance policies are generally construed most strongly against the insurer.  Howard v. Federal Crop Insurance Corp.

4. Conditions cannot be breached, only unfulfilled.  Still may receive restitution damages.

5. One must use reasonable efforts to satisfy a conditions (courts sometimes imply a promise)

6. Implied Conditions:
a.  Order of Performance:

i.  Each party’s performance is an implied condition of the other party’s obligation to perform.

ii. If performance can be simultaneous, then this is how it should be performed UNLESS specified otherwise.

b. Ability to Perform: When the performance is concurrent, one party cannot put the other in default unless he is ready, able, and willing to perform and has manifested this by some offer of performance although a tender of performance is not necessary if the other party has shown that he cannot or will not perform.  The party must show that there is an intention to enforce the agreement.  Kanavos v. Hancock Bank & Trust Co.

C.  Conditions, Promises, or BOTH????
1. When it is Doubtful as to promise or condition(construed as PROMISE.  


a. You can draft a provision as a condition and a promise( “It is both a condition and a promise that …”

-Then, the conditions must be met and also promise to enforce, there would be a breach of contract even if the conditions weren’t met.

2. Such words as “if”, “provided that”, “when”, “after”, “as soon
as”, or “subject to” are indicative of conditions, usually

3. Cts will find implied promise of a condition to at least try to meet the conditions( “make reasonable efforts”

a. “Best Efforts”: Person wsetting the condition will want you to give it all you got.

b.  “Reasonable Effort”:  Middle ground.

c. “Good Faith Effort”: Person having to fulfill condition will wan to rely on this fuzzy language b/c it means giving an honest attempt.

e.g. Vanadium Corp. v. Fidelity & Deposit Co.

Whenever the cooperation of the promisee is necessary for the performance of the condition, there is an implied promise to use reasonable efforts (cooperation) to satisfy the condition.  Here, there court implies a promise.  This is not distinguishable from Merrit Hill where the court would not imply a promise (it is unknown when a promise will/will not be implied).  One should specify to what extent efforts should be taken to satisfy a condition.  




Why didn’t Ct interpret implied promise in other cases?




Because you must look to see if:

1. the satisfaction of the condition is in the control of the obligee;

2. the other party is restricting its freedom in some sense while waiting for condition to be satisfied

If YES, then Cts are more likely to interpret as implied promise.




To safeguard against Cts interpreting implied promise:

Should add, if you use condition(no obligation on person who hasn’t met the condition.

C. Standards of Satisfaction 

1. “reasonable standard” (objective std) applied when it involves such things that other knowledgeable persons can judge (e.g. commercial quality, mechanical utility) and if:

a. 3rd party is judging something that only requires common knowledge

b. if no clear std is set out in a contract

2. “Good Faith standard” (subjective std) applied when judging according to personal fancy or aesthetics.

a. Normally, 3rd party approval is subjective to good faith std according to Restatement.

3.   Intent is important: if two parties intend to bind themselves to an aesthetic satisfaction clause, it is enforceable even if it is unreasonable (it must be done in good faith; honest; reasonable).  *Satisfaction* leaves ambiguity.  *Personal, subjective satisfaction* is a better phrase to use (however, this still must be done in good faith).


e.g. Morin Bldg Products v. Baystone Construction

3rd party judging a siding that was made to sound like the condition was subject to personal satisfaction, Ct found should still use reasonable std b/c the performance was similar to commercial quality.

See Restatement 227 - Standards of Preference With Regard to Conditions

D. Waiver of a Condition:  Intentional relinquishment of a known right.

1. Waiver of a Condition does not require Consideration: once a waiver is made it cannot be withdrawn unless the party is given notice and reasonable time to act under the original condition.

a.  Promise to Perform when Condition Doesn’t Occur




i.)  IS BINDING;  





ii.)  whether promise is made before or after time for the 






condition to occur.





iii.)  UNLESS:

· Condition was a material part of K

· Uncertainty of the occurrence of the condition was an element of the risk assumed by the promisor  (If you are responsible for performance of the consideration, you can’t be the one to waive it)

2. Condition waived can be reinstated IF:
i.)  Notice of the retraction of the waiver is given to the other party before the time the condition is supposed to occur AND

ii.)  It is not Unjust – i.e.  The promisee did not rely on the waiver.
Restatement 84 - Promise to Perform a Duty in Spite of Non-occurrence of a Condition

1. Except as stated in Subsection 2, a promise to perform all or part of a conditional duty under an antecedent contract in spite of the non-occurrence of the condition is binding, whether the promise is made before or after the time for the condition to occur, unless:

· occurrence of the condition was a material part of the agreed exchange for the performance of the duty and the promisee was under no duty that it occur or

· uncertainty of the occurrence of the condition was an element of the risk assumed by the promisor

2. If such a promise is made before the time for the occurrence of the condition has expired and the condition is within the control of the promisee or a beneficiary, the promisor can made his duty again subject to the condition by notifying the promisee or beneficiary of his intention to do so if

· the notification is received while there is still a reasonable time to cause the condition to occur under the antecedent terms or an extension given by the promisor; and

· reinstatement of the requirement of the condition is no unjust because of a material change of position by the promisee or beneficiary; and

· the promise is not binding apart from the rule stated in Subsection 1.

F. Consequences of Breach: Substantial Performance v. Material Breach

1. Substantial Performance: Where there is a “good faith” attempt to perform, yet it still falls marginally short of ACTUAL AGREEMENT, K will still be considered complete if substantial purpose of K was fulfilled 

e.g. Jacob & Young v. Kent

[party had house built and specified only “Reading Pipe” was OK.  Same exact pipe was laid except it didn’t physically say READING.  Court said nominal damages, but it made no sense do anything else against non-material breacher]

2. Material Breach §241: Determination of what equals a material breach is made by the reasonable person standard. (benefit received, adequacy of compensation, part performance, hardship to breaching party, negligence or intent, likelihood of full performance).

a. If Determined to be Material Breach(No Substantial Performance; and the breaching party forfeits any rights under the contract to sue to enforce the contract or sue other party for terminating contract.
b. Options:
i. Terminate contract: Material breach relieves non-breaching party of its duty to perform and in addition can get damages.

ii. Engage in self-help: Sue at once for damages
iii. Treat as partial breach and keep performing and sue later for damages.
3. Non-Material Breach or Partial Breach: every breach of contract gives rise to a cause of action for breach and some remedy of the breach.  However, if the breach is non-material, each party is still obligated to perform the rest of the contract.

a. If performance is stopped due to belief that breach is material and court sees it differently, the self-supposed breach-ee becomes the breach-er

G. Anticipatory Breach/Repudiation: a party can be held liable even before the time of performance has arrived.  The intention of not to perform w/in the time fixed.
1. The words/conduct to show a refusal or inability to perform must be definite, unequivocal and absolute.

2. What are the Rights of the non-repudiating party when the other side hasn’t repudiated yet but looks like will be unable to perform?
a. 1st option is to rescind the contract; let the other party know that you are considering repudiation to be a total breach of K.

b. Ask for Adequate Assurances §251: If reasonable grounds for insecurity of performance arises.

i. May suspend performance until assurance comes

ii. Refusal to respond w/in a reasonable time may be treated as repudiation 
c. Non-repudiating party is not obligated to remain ready, willing, able to perform until contract begins BUT is obligated to mitigate the damages.

d. Repudiation is NOT treated as final, and say still willing to perform

e. Treat as a total breach and sue for damages immediately or wait till the time when performance is to begin.

3. Retraction of Repudiation §256 allowed before reliance or acceptance as final.
a. Before performance due, repudiator may retract  repudiation;  UNLESS

i. aggrieved party has already relied on repudiation or 

ii. expressed that he considers it final “I accept, I understand” cuts off the repudiating party from retracting.

b. Retraction can be by any method so long as it is clear indicative of intent to perform.

c. Retraction reinstates rights, but may require damages for any delay caused by repudiation.
4. Repudiation of Installment Payment: If one party completes all acts and is awaiting a series of performance, a breach of one or two does not allow him to bring suit for all remaining acts, can only sue for defaulted payments.

5. Repudiation may be made by requiring/demanding other party to do something more than initially required before you will perform. (Modification requires consideration)

H. Excuses or Defenses to Why Contracts Should be Unenforceable

1. Mistake (Doesn’t really mean that no contract was formed)

a. Mutual Mistake §152: A party may rescind a contract if there is a mutual mistake regarding the subject of a contract.  However, the mistake must be material and comprise the substance of the contract.  (Rose 2d of Aberlone – a barren or fertile cow)  Sherwood v. Walker.  Mistaken to the basic assumption.  No meeting of the minds.

i. Mistake v. Misunderstanding:

Mistake= say the same thing, mean the same thing, but we are wrong. (When entering into contract, both parties were wrong about a material element and so parties did not intend to contract).

Misunderstanding= say same things, mean different things. E.g. Raffles v. Wichelhaus, both meant different ships.

ii. Timing of using mistake as defense: timing is a crucial issue in mistake as opposed to changed circumstances, Cts are more likely to grant relief due to mistake when realized early.

iii. A K cannot be avoided if a party bears the risk of the mistake.  Defense of mistake is only available to the party who would be adversely affected by the mistake UNLESS that party is the one who bears the risk of the mistake.

Restatement 154 - When a Party Bears the Risk of a Mistake

A party bears the risk of a mistake when:

· the risk is allocated to him by agreement of the parties, or

· he is aware, at the time the contract is made, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient, or 

· the risk is allocated to him by the court on the ground that it is reasonable in the circumstances to do so.
Party who bears the risk of mistake or Conscious Ignorance: Diamond case illustrates that the P bears the risk of knowing what the stone is.  This was NOT a mutual mistake case b/c both parties intended to sell and buy a “pretty stone” and had conscious ignorance of the value.

b. Unilateral Mistake §153 (One party gets what they want, one party doesn’t): Where a mistake of one party at the time a contract was made as to a basic assumption on which he made the contract has a material effect on the agreed exchange of performances that is adverse to him, the contract is voidable by him if he does not bear the risk of the mistake under the rule stated in §154 and 





i.  Because of the mistake, ENFROCEMENT WOULD 

BE UNCONSCIONABLE (if enforcement would really make the contract lopsided)





ii. Other Party had reason to know of mistake or his acts 


caused it.
c. Non-disclosure §161 “Buyer beware”: 

i.  A party should be allowed to rescind a K if non-disclosure was a material effect.

ii.  it is a willful act 

e.g. Hill v. Jones

P bought house from D but found house had termites, P wanted to rescind K based on failure to disclose, but in this case, P can also argue that it was  a unilateral mistake b/c P wanted to buy house free of termites and was mistaken to the basic assumption, and sellers had reason to know of the mistake.

2. Changed Circumstances: after the formation process; situation changes
Mistake—formation process is during making of contract

CTS ARE LESS LIKELY TO ALLOW PARTIES OUT OF K BY CHANGE OF CIRCUMSTANCES B/C PARTIES ENTER K KNOWING THAT CHANGES ARE PART OF ORDINARY COURSE OF EVENTS.
a. Impossibility: does not mean literally impossible BUT that it can only be performed at EXTREME and UNREASONABLE COSTS.

b. Impracticability (Supplier’s side): party’s performance is made impractical where:

i. through no fault of his own

ii. the occurrence of an unanticipated changed condition
iii. makes performance impractical (commercially or otherwise)

iv. parties haven’t allocated the risks or explicitly stated what should happen if such an event occurs (e.g. liquidated damages: contract provides what the damages will be if breach of contract) and therefore, performance is discharged

c. Frustration of Purpose (Same as Impracticability but on Buyer’s side):  when an event neither anticipated nor caused by either party, the risk of which was not allocated by the contract, destroys the object or purpose of the K, thus destroying the value of the performance, the parties are excused from further performance.  
i. Performance is possible, but the value has been destroyed.

****§89 Modification requires consideration UNLESS in light of changed circumstances.

e.g. Transatlantic Financing ????

one party trying to seek add’l compensation when modification wasn’t agreed to.

VII. PROBLEMS CONCERNING WRITTEN CONTRACTS

A. Parol Evidence: Rule restricting the use of prior evidence to vary, add to, or contradict a written agreement.
The last written agreement is the best evidence of the parties’ intent and evidence of prior oral agreements will only be admitted in certain circumstances.
1. Substantive Rule: when parties have entered into a written agreement that is final and complete, all prior or contemporaneous oral or written manifestations are discharged (you can’t bring any extrinsic prior manifestations into evidence).  Parol Evidence Rule excludes introduction of prior agreements not w/in writing of the agreement.

2. Oral or written agreements made AFTER the written agreement are not subject to this rule and are always admissible.

a. Trad’l view is to look to the “four corners”: if it isn’t there, it’s not part of the K, law assumes any preliminary writings or discussions are ineffective if you make a written documentation, that is the law assumes that the parties will have included everything they intended to in writing.

b. Modern View: Ct determines if the K is Fully or Partially Integrated by looking at all the evidence and then decides what evidence to exclude:
i. Fully Integrated Ks §209 are when it seems that the parties have put all the terms they wanted in the K and intended it as a final agreement.

- Merger Clause: can establish fully integrated K by      explicitly providing that the K contains a final and complete agreement.
ii. Where the parties reduce an agreement to a writing which in view of its completeness and specificity reasonably appears to be a complete agreement, it is taken to be an integrated agreement UNLESS it is established by other evidence that the writing did not constitute final expression.

iii. Partially Integrated Ks §210 leave certain terms unfinished or unmentioned and Cts may allow extra evidence to clear up intent if 3 conditions below are met.
-if there is ambiguity→agreement was only partially integrated
2.  3 Conditions for Introduction of prior Manifestations ONLY when there is a    partially integrated K:
a. Collateral agreement: the subject of the prior evidence is not one that is the subject of the written agreement.
b. It must not contradict express or implied provisions of the written contract.

c. It must be one that parties would not ordinarily be expected to embody in the writing (it must not be so clearly connected with the principle transaction as to be part and parcel of it).
3. Parol Evidence Rule does not apply to any subsequent manifestations, that would be an issue of modification.
4. Restatement 213 – Effect of Integrated Agreement on Prior Agreements (Parol Evidence Rule)
a. A partially integrated agreement discharges prior agreements to the extent that it is inconsistent with them.

i. cannot introduce evidence that contradicts the terms but can add to agreement w/evidence that is consistent.

b. A completely integrated agreement discharges prior agreements to the extent that they are within its scope.

i. if there is a completely integrated K, can’t introduce extrinsic evidence even if it is consistent w/the agreement.

c. An integrated agreement that is not binding or that is voidable and avoided does not discharge a prior agreement.  But an integrated agreement, even though not binding, may be effective to render inoperative a term which would have been part of the agreement if it had not been integrated.
5. §216 An agreement is not completely integrated if the writing omits a consistent add’l agreed term which is:

a. agreed to for separate consideration, or
b. such a term as in the circumstances might naturally be omitted from the writing.

6. Exceptions to parol evidence rule (evidence of the following will always be considered):

a. fraud:  if party induced the agreement→parol evidence does not apply.

i. Intentional misrepresentation of material fact:  if you were told one thing and agreed to enter K relying on that fact, you can claim fraud. (If it is not a material fact→it may not affect the validity of the K).
ii. Promissory fraud:  promises are made w/intention not to perform.

b. Conditions Precedent:  evidence of an unwritten condition.

e.g.  Mitchell v. Lath

-can argue that it was a condition by purchasers that the sellers remove the icehouse before agreement is effective.

e.g.  if I buy the boat, I will charter the boat to you.  This condition was not included in the agreement BUT evidence of this condition is admissible despite the parol evidence rule.

c. Evidence of course of dealings & performance, usage of trade are admissible even when there is a written K, and are only inadmissible if contradict the written agreement.
d. Mistake
e. Lack of Consideration
B. Statute of Frauds (Required to know 2 sections)—Defense to Enforcement
Contracts of the following kind must be in writing in order to be enforceable:
1. Contract for sale of interest in land (leases longer than a year is also considered an interest in land)

a. no transfer of interest in land is enforceable unless signed by the party whom enforcement is sought (seller).

2. Contract that is NOT TO BE PERFORMED w/in the bounds of a year.
a. no action shall be brought upon an agreement that is not to be performed w/in a year of the K unless it is in writing.
e.g. if contract specifies that the performance is not to begin until after a year of signing the K even though the performance itself won’t take longer than a year→the K still falls w/in statute of frauds and can use as a defense of no enforcement b/c performance was not w/in a year and therefore must be in writing.
???????????e.g. if K specifies performance to begin w/in a year but the performance itself will take 5 years→K still w/in the statute of frauds and must be in writing.

-if the K could have been performed w/in a year then not w/in statute of frauds and the K does not have to be in writing.



IF K W/IN STATUTE, WHAT KIND OF WRITING IS NECESSARY?

1. Signature of party K being enforced against

2. Letterhead acts as signature

3. If email can be produced in tangible form also qualifies

4. Something evidencing K’s existence (Check stub w/ memo note)

5. Parties, subject matter, essential terms

DAMAGES and THE STATUTE OF FRAUDS

1. Restitution:  even though K is not enforceable b/c of the defense of statute of frauds, the party may still qualify for restitution damages.

2. Reliance:  when K fails to meet the written requirements of the statute of frauds, a party who acts in reasonable reliance on the K can recover based on specific performance.
VIII. REMEDIES FOR BREACH
A. §344:  Purposes of Remedies:  serve to protect one or more of the following interest of the promise:
1. Expectation Interest:  his interest in having the benefit of his bargain by being put in as good a position as he would have been in had the K been performed.

2. Reliance Interest:  her interest in being reimbursed for loss caused by reliance on the K by being put in as good a position as she would have been in had the K not been made.
3. Restitution Interest:  her interest in having restored to her any benefit that she has conferred on the other party. 
4. Judicial Remedies Available §345: 

a. Money Damages

b. Specific Performance

c. Restoration of a Specific Thing to Prevent Unjust Enrichment

d. Awarding a sum of Money to Prevent Unjust Enrichment

e. Declaratory Rts of Parties

f. Enforcing an Arbitration Award
e.g.  Hawkins v. McGee

The instruction on p.195 was for “pain and suffering endured.”  Bad for Doc b/c some of the pain and suffering was already agreed to by Hawkins b/c it is part of the price of surgery→on review, the Ct decided this was not recoverable.  The measure of damages should’ve been what the difference is btw the hand P has after op (which is much worse than before op.) and the perfect hand as guaranteed by the D.  The instructions said Doc only has to pay damages of difference btw a perfect hand and hand prior to op. (damages are smaller).

??????e.g. If Matheson is selling car for $1000, and he breaches the K and refuses to sell and you can show that the car is really worth $1500, you are entitled to recover $500 b/c $1000 is what you would’ve paid if K was performed. B/c the purpose of expectation damages is to put the non-breaching party in the position she would have been in, which in this case means that P is entitled to get a car that is worth $1500.  So $1500-$1000 is what the P is entitled to.
B.  Expectation Measure
1. Typical Measure for A Breach by a Party who Contracted to Have services performed 
a.  Damages = Cost of Completion
 – Amounts not Paid
 + (Incidental 
+ Consequential Losses
) – amount from mitigation
b. Expectation Damages Include:  Direct damages(the amount extra to get someone else or the cost of completion minus amts not paid), Incidental Damages(costs incurred during the process of getting someone else to do the work e.g cost of phone calls, time expended), and Consequential Damages(delay to find replacement may have caused some loss of profits). 
e.g.  Louise Caroline v. Dix Construction

There was no direct damages in this case,  the cost of completion was actually less than the original K price.  But, there were consequential and some incidental damages.

c. Diminution in Value:  The difference btw the present value and what the value would have been if D had done what it agreed to do.  When benefit to P is disproportionate to cost of performance, then damages are limited to diminution in value. (If you grant in this case, it would lead to economic waste).
i. Can be either cost of completion or diminution in value, BUT not both.

1).  Value Rule applied when restoration of property is involved (to restore an old ship cost more than its value).
ii. Always try to seek specific performance 1st then money damages in the alternative.

1).  Must show credibility b/c Cts are concerned about granting a windfall by ordering specific performance, about granting amount much more than diminution in market value.

2).  Can use fudge factors such as personal value, aesthetic reasons to show credibility to avoid diminution in value rule.
e.g.  Peevyhouse

Ct only allowed P (property owner) to recover the diminution in value b/c had the cost of completion to do the remedial work was enormously larger than the difference in value of the property.  It would be considered “unreasonable economic waste.”

In addition to money damages, Peevyhouse should’ve requested for specific performance.
e.g. Jacob v. Reding Pipes
2. Expectation Damages for breach by a Party who CONTRACTED TO PERFORM SERVICES.

Two Equivalent Measure: 
Damages = Unpaid Contract Price
 – Cost of Completion 
a. The Lost Profits Formula:

i. Damages = (Costs to date + Lost Profits + (costs expended in effort to mitigate)) – Payments Received
ii. Cost of Completion = Contract Price – Profits – Costs Incurred, or K price = cost of completion (cost it will cost the nonbreaching party to perform the K) + profit +expenses already incurred 
b. The Contract Price Formula:

i. Damages = Contract Price – (Saved Completion Costs + Payments Received)

c. Non-breaching Party must take Reasonable Efforts to Mitigate Damages
C. Rescission

1. Both parties can stipulate that no contractual obligations for either party.

D. Limits on recovery:

1. No mental distress

2. No Atty’s Fees

3. No Punitive Damages

E. Affirmative Defenses by Breaching Party to bar Recovery

1. Mitigation: §350 avoidability as a limitation of damages
a. Nonbreaching party must use “reasonable efforts” to mitigate damages
i. Both parties should mitigate if have the opportunity to do so.

ii. Mitigation should not require you to contract for something “substantially different.”

e.g. Shirley MacLaine v. 20th Century

b. If you obtain a better offer→full mitigation, then no recovery

c. If injured party attempts to mitigate damage but fails, must add the cost of mitigation to damages.

2. Foreseeability: §351 – Unforeseeability and Related Limitation on Damages
a. Damages are not recoverable for loss that party in breach did not have reason to foresee as a probable result of the breach when K was made.

b. Damages are recoverable if arising naturally or occurring in the ordinary course of events, or

i. in the event of special circumstances, beyond the ordinary course of events, party in breach had reason to know about the circumstance. (terms were w/in the contemplation of the parties)
ii. If there are special circumstances, must make clear to the other party so that they are aware of it. 

iii. Underlying Rationale:  Freedom from K

-trying to put other party on notice of special circumstance that may result in special injury which may not occur in the ordinary course of events.

-If party unhappy about possibility of special injury, can either not enter K or charge more in exchange.
3. Showing of Proximate Cause

a. P must show that D’s breach actually caused some harm

b. Must show that damages were caused by the breach

4. Reasonable Certainty

a. Must show damages are reasonable, must be capable of proof
i. a “good faith effort to estimate” can be reasonable calculation of damages.

e.g.  Kenford v. Erie County

no reasonable certainty b/c stadium hasn’t been built and experts can only make projections.

F. RELIANCE DAMAGES

1. Damages = Lost opportunity costs + out of pocket damages

2. Not so much what would’ve been earned but what you gave up

3. The amt that you are injured over and above the amt of what was before K was made

G. RESTITUTION §344

1.  Reasonable value of benefit conferred to other party
a. The extent to which the other party’s property has been increased in value or his other interests advanced

2. can’t recover even if one party performs but the other party didn’t benefit.

3. Both parties are compensated

a. Breaching party for cost of performance

b. Nonbreaching party for reimbursement of unjust enrichment

H. Liquidated Damages §356

1.  Damages are specified in the agreement if there is a breach of K.

a. Must forecast reasonable damages in the light of the anticipated or actual loss
b. Look to see if damage at the time of K is easy to determine, if damages are harder to estimate→just means the reasonableness of damages will be broader.
2.  Penalty Clauses are not enforceable

3. Finding liquidated damages clause invalid doesn’t mean no remedy→still has common law (expectation damages)
I. Specific Performance

1. Injunction or specific performance will not be granted if money damages will be adequate

a. Construction Ks will usually not be granted specific performance

b. Land Ks more likely to be granted

c. Employment →Usually NO

2. K to sell goods→usually not unless unique
3. Even if specified in K that if there is a breach there will be specific performance, it will not be binding.

e.g.  Stokes v. Moore

-Case did not grant specific performance even though it was specified in K.

�When you contract someone else and it costs more to complete.


�Amount saved by non-breaching party for not completing performance.


�Cost of getting someone else to do the work e.g. cost of making phone calls, time expended.


�Delay to find replacement may have caused some loss of profits.


�Contract price – Payments already made = Unpaid Contract Price





