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EVIDENCE

I. INTRODUCTION

A. Rules

1. FRE 101:  Scope

(a) Applies only to federal courts (including Bankruptcy)

(b) Not states & agencies

(1) But state rules generally parallel fed rules

2. FRE 1101(d):  Rules inapplicable

(a) Does not apply to:

(1) Preliminary questions of fact (FRE 104)

(2) Grand juries

(3) Miscellaneous proceedings

i. Extradition

ii. Preliminary examinations in criminal cases

iii. Sentencing or probation

iv. Warrants & summonses

v. Bail proceedings

3. FRE 102:  Purpose & Construction

(a) Secure fairness in administration

(b) Eliminate unjustifiable expense & delay

(c) Promote growth & development of the law of evidence

(d) To end that truth may be ascertained & proceedings justly determined

B. Evidence Governs

1. Types of things that may be considered by the factfinder

2. Way in which the info may be communicated

3. Roles of the judge & jury

C. Functions of Law of Evidence

1. Limitations of time & place (at trial in courtroom)

2. Party presentation (adversarial system)

3. Public trials (confidential info – privilege)

4. Lay factfinders (control what they hear)

5. Need for a record (appeals only occur based on the trial record)

D. When FRE Don’t Answer Question

1. Common law

2. Constitution 

E. Stages of a Trial

1. Selection of jury

2. Opening statements

(a) Π goes first – facts that constitute crime/claim

(b) Optional for ( (but usually gives one)

3. Presentation of proof

(a) Presentation

(1) Πs direct case or case-in-chief

i. Opportunity to show prima facie case

(2) (s direct case or case-in-chief

i. Defenses

(3) Πs rebuttal case

(4) (s rebuttal of Πs rebuttal

(b) Proof

(1) Witness testimony

i. Direct examination by proponent

ii. Cross examination by opponent

iii. Redirect in response to cross

iv. Recross in response to redirect

(2) Exhibits

i. Real evidence

a. Tangible items involved in litigated event

ii. Demonstrative evidence

a. Not involved in litigated event but used to illustrate or help the jury understand the event

4. Closing arguments

(a) What facts the testimony & exhibits showed

(b) How the facts fit w/ the law

(c) How the jury should find

5. Jury instructions

(a) Substantive (about the law)

(b) Instructive (guide the jury in evaluating evidence)

(1) Cautionary

i. Weigh w/ care b/c of risk that it’s untrustworthy

a. E.g., accomplice testimony

(2) Credibility of witnesses

i. What can be considered in evaluating

(3) Limiting instructions

i. Limits the use of evidence

a. FRE 105: Limited Admissibility

(i) Authority for a limiting instruction

(ii) Can limit evidence by purpose or party

6. Deliberation & verdict

F. Making & Preserving the Record

1. FRE 103(a):  Rulings on Evidence

(a) Cannot complain on appeal about a ruling on evidence unless a substantial right of the party is affected; AND
(1) Objection; OR
i. Used when ruling is to admit evidence

a. Timely objection (before) OR Motion to strike (after)

b. State specific grounds if not apparent from context

ii. Exception:  plain error

(2) Offer of proof

i. Used when ruling is to exclude evidence

a. Substance of the evidence made known to the court or was apparent from context & put on the record

b. Once definitive ruling is made, it’s on the record & preserved for appeal (party doesn’t have to re-raise)

ii. FRE 103(c):  Hearing of jury

a. To be done outside hearing of the jury to extent practicable 

2. Motions in limine

(a) A motion before trial for a ruling as to the admissibility of evidence

(b) Judge can wait until trial to decide

II. RELEVANCY

A. Rules

1. FRE 402:  Relevant Evidence Generally Admissible

(a) Relevant evidence is admissible
(b) Irrelevant evidence is inadmissible
(c) Except as provided by –

(1) Constitution

(2) Acts of congress

(3) These rules

(4) Supreme court

2. FRE 401:  Definition of Relevant Evidence

(a) Any evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable than it would be without the evidence

(b) Materiality

(1) “…that is of consequence to the determination of the action…”

(2) Made material by substantive law (i.e., elements of claims & defenses)

(3) Issue must be in dispute or it’s not material

(c) Logical relevance
(1) “…more probable or less probable than it would be without the evidence”

(2) Does it move the needle?

(3) Inductive vs. Deductive reasoning

i. Inductive – Series of inferences follow from premise

ii. Deductive – Conclusion follows w/ certainty from premise

3. FRE 104(b):  Conditional Relevance

(a) Admitted upon or subject to the introduction of evidence sufficient to support a finding of the condition

(b) Preliminary fact must be established by a preponderance (more likely than not)

(1) A jury could believe the evidence tending to show the preliminary fact exists

(c) Judge performs screening function

(d) Conflicting evidence admitted for factfinder to decide

4. FRE 403:  Exclusion of Relevant Evidence

(a) Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of:

(1) Unfair prejudice

i. Undue tendency to suggest decision on an improper basis – commonly, though not necessarily, an emotional one

(2) Confusion of the issues

(3) Misleading the jury

(4) Undue delay

(5) Waste of time

(6) Needless presentation of cumulative evidence (proving the same point)

(b) Effect of stipulations

(1) Ordinarily Π can prove its case however it wants

(2) But when status (legal) is what the evidence is being offered as proof of, & ( will stipulate as to that status, it generally won’t be allowed in
i. Can’t stipulate your way out of prejudicial evidence – only status

ii. Probative value reduced by stipulation of status

B. Problems in Circumstantial Proof

1. Direct vs. Circumstantial evidence

(a) Direct – Only need to make one inference from the proposition to the conclusion (e.g., witness is telling the truth)
(b) Circumstantial – Have to draw more than one inference (chain of inferences)
2. Circumstantial evidence of consciousness of guilt
(a) Flight
(1) Generally admissible as consciousness of guilt
(2) Non-flight generally not admissible as evidence of innocence
(b) Assuming a false name
(c) Change of appearance
(d) Attempting to or bribing a police officer
(e) Attempting to or bribing a witness
(f) Jumping bail
(g) Escaping from custody
(h) Attempting to kill a witness
(i) Planting an alibi
(j) Suborting perjury
(k) Making a false exculpatory stmt
(l) Destruction of evidence (spoliation)
C. Statistical Proof

1. Issues

(a) Foundation for the probabilities
(b) Independent factors
(c) Accuracy of witness descriptions
(d) Misleading the jury
(1) Jury can’t deal with these numbers, they don’t have math backgrounds
(2) Jury may overvalue evidence
D. Categorical Rules of Exclusion

1. FRE 407:  Subsequent Remedial Measures

(a) Subsequent to Πs event

(b) Not admissible to prove – 
(1) Negligence
(2) Culpable conduct
(3) Defect in product or product design
(4) Need for warning or instruction
(c) Admissible for – 
(1) Other purposes, such as…. (if controverted)
i. Ownership
ii. Control
iii. Feasibility of precautionary measures
iv. Impeachment
(d) Policy
(1) Don’t want to discourage people from taking measures b/c of the possibility of a future lawsuit
(2) Rejects the inference that ( learned something from the injury & now thinks it’s necessary for the remedial measure
i. Questionable relevance
(e) Remedial measure by 3rd party
(1) Not barred by 407
(2) Policy of preventing measures doesn’t apply b/c you wouldn’t discourage the (
2. FRE 408:  Compromise & Offers to Compromise (Settlement)

(a) ( or lawyer may be negotiating

(b) Offers & settlements not admissible
(c) Conduct & stmts made in compromise negotiations not admissible 
(d) Otherwise discoverable evidence is not excluded merely b/c it was presented during settlement negotiations
(e) Other purpose evidence is not excluded, such as – 
(1) Proving bias or prejudice of a witness
(2) Negativing a contention of undue delay
(3) Proving an effort to obstruct a criminal investigation or prosecution
(f) Misc issues
(1) Rule applies even when one of the parties to the compromise is not a party to the lawsuit
(2) Excludes evidence of a compromise only on the issues of the amount or validity of the claim that was the subject of the compromise
(3) State can’t use settlement in civil suit by ( to show guilt in criminal case unless proving an effort to object a criminal investigation or prosecution
i. Different standards of proof creates an additional relevancy problem
3. FRE 409:  Payment of Medical & Similar Expenses

(a) Paying or offering to pay medical or similar expenses is not admissible to prove liability for injury
(b) Doesn’t exclude stmts made in addition to the actual offer to pay
(c) Payments made to 3rd parties also excluded
(d) No “other purposes” exception
(e) Policy
(1) Don’t want to punish altruism
4. FRE 410:  Pleas & Related Stmts

(a) Evidence of the following is not, in any civil or criminal proceeding, admissible against the ( who made the plea or was a participant in the plea discussions:

(1) A plea of guilty later withdrawn

(2) A plea of nolo contendre

(3) Any stmt made in FRCrimP11 or state procedure about (1) or (2)

(4) Any stmt made in course of plea discussions w/ an attorney for the prosecuting authority which do not result in a plea of guilty or a guilty plea later withdrawn

(b) Exceptions – Stmts admissible - 

(1) In any proceeding where another stmt was made in the course of the same plea or plea discussions has been introduced & the stmt ought in fairness be considered contemporaneously w/ it; OR
(2) In a criminal proceeding for perjury or false stmt if the stmt was made by the ( under oath, on the record, & in the presence of counsel

(c) Waiver

(1) Presumption that can always waive rights unless rule says otherwise

5. FRE 411:  Liability Insurance

(a) Not admissible to show person acted negligently or otherwise wrongfully

(b) Is admissible for other purposes, such as – 

(1) Proof of agency, ownership, or control

(2) Bias or prejudice of a witness

(c) Policy

(1) Probative value very low & possible misuse by the jury high

i. One doesn’t act recklessly b/c have insurance

E. Character Evidence
1. FRE 404(a):  Character Evidence Generally

(a) Evidence of a person’s is, in general, not admissible to prove that he acted in conformity therewith on a particular occasion

2. Character in issue

(a) General character or a particular character trait is admissible if it’s an essential element of the case (rare)

(1) Negligent entrustment/hiring (character of trustee)

(2) Defamation

(3) Child custody/fitness of parent

(4) Entrapment (criminal)

(b) Can prove with any of 3 methods – specific instances / reputation / opinion

3. Civil cases

(a) Circumstantial evidence of character is generally inadmissible

(b) Minority of courts permit party charged with quasi-criminal acts to introduce evidence of good character (federal rules don’t allow)

4. Other acts in criminal cases – FRE 404(b)

(a) General rule

(1) Prosecution cannot introduce evidence of other crimes or other “bad acts” committed by ( for the purpose of proving action in conformity therewith (propensity)

(2) Policy

i. Natural tendency of jury to give too much weight to the previous crime

ii. Danger that jury will not care whether ( is guilty of current crime & want to lock him up anyway

(b) May be admissible for other purposes
(1) MIMIC + 

i. Motive

ii. Intent

a. A desire to achieve a particular end & an awareness that the action undertaken is likely to produce it

iii. Absence of Mistake

iv. Identity

a. Signature

b. High degree of similarity

c. Commonality of distinguishing features sufficient to earmark them as the handiwork of the same individual

v. Common plan or scheme

vi. +

a. Res gestae

(i) “Things done” – act part of the transaction & story hard to follow if jury doesn’t have all the info

b. Preparation

c. Knowledge

(i) Rebut contentions of innocent or unknowingly

(c) How certain must proof of other act be?

(1) Judge performs screening function under FRE 104(b)

i. Looks at all evidence (not each act in isolation)

(2) Preponderance

i. Whether jury could find that other acts occurred

(d) Effect of acquittal

(1) If other act resulted in an acquittal, it can still be used as other act evidence in a subsequent action

(2) Policy

i. Different standards of proof

a. Other act = preponderance

(e) Sexual Assault / Child Molestation by (
(1) Evidence of the commission of a similar offense is admissible as long as it’s relevant (propensity is allowed)

i. FRE 413:  Criminal Sexual Assault

ii. FRE 414:  Criminal Molestation

iii. FRE 415:  Civil Sexual Assault/Child Molestation

(2) Disclosure 15 days prior to trial req’d

(3) Only specific other acts – not reputation/opinion

5. Criminal (’s Good Character

(a) Allowed

(1) Evidence of good general character is allowed

(2) Evidence of possession of a narrow favorable trait is allowed, but only if relevant to the crime charged

(b) Method of proof

(1) FRE 405(a) – Allows reputation & opinion evidence as to (s good character

(2) FRE 405(b) – Specific instances only if character is in issue

(c) Rebuttal by prosecution if ( puts on proof of good character – 

(1) Own witnesses

i. Witnesses that say (s character is bad

(2) Cross-examination of (s character witness

i. Can ask about specific instances of bad conduct by ( if – 

a. Good faith basis for believing that ( committed bad act; & 

b. Specific bad act is relevant to the specific character trait testified to by the witness

ii. Even an arrest that didn’t lead to a conviction may be brought up

(3) No extrinsic evidence

i. Have to take witness’s answer
6. Character of victim

(a) FRE 404(a)(2) -- Allowed
(1) Evidence of a pertinent trait of character of alleged victim offered by accused
i. By prosecution to rebut the same
(2) Evidence of a character trait of peacefulness of the alleged victim offered by the prosecution in a homicide case to rebut evidence that victim was the first aggressor
(b) FRE 412:  Sex Offense Cases
(1) Character evidence of victim generally inadmissible in sexual misconduct cases
i. Specific instances of conduct
ii. Reputation or opinion barred completely
(2) Exceptions
i. Criminal – admissible if - 
a. Specific instances of sexual behavior offered to prove that a person other than ( was the source of semen, injury, or other physical evidence
b. Specific instances of sexual behavior between victim & ( to show consent
c. ( constitutionally entitled to show
ii. Civil
a. Sexual history evidence is out unless probative value outweighs prejudice to victim
(3) Policies
i. Little or no relevancy
ii. Embarrass victims
iii. Jurors may be swayed by evidence
7. Methods of proving character

(a) Reputation/opinion – can’t ask …

(1) What the basis of the opinion is

(2) What the specific instances of conduct are that led to the opinion

(b) (’s good character evidence

(1) ( can prove with reputation or opinion testimony, but not with specific acts

i. Rebuttal by prosecution

a. Reputation or opinion evidence

b. Specific acts on cross of (’s good character evidence

(i) Good faith basis + specific act related to testimony of witness

(ii) No extrinsic evidence

(c) Victim’s character

(1) ( can prove with reputation or opinion

i. Rebuttal by prosecution or peacefulness

a. Reputation or opinion evidence

b. Specific acts on cross of (s good character evidence

(i) Good faith basis + specific act related to testimony of witness

(ii) No extrinsic evidence

(d) Proof for other purposes

(1) Can prove with specific acts

F. Habit & Custom


1. FRE 406:  Habit; Routine Practice

(a) Evidence of the habit of a person or of the routine practice of an organization … regardless of eyewitnesses, is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice

(1) Regular practice of meeting a particular kind of situation w/ a specific type of conduct

(b) Factors to consider

(1) Regularity (most important)

i. Ratio of reaction to situations

(2) Specificity

i. The more specific a behavior, the more likely it is to be deemed a habit

(3) Unreflective / Semiautomatic

i. Don’t think about it

III. EXAMINATION OF WITNESSES

A. Competency of Witnesses
1. What do we want from witnesses?

(a) Memory
(b) Sincerity (honesty)
(c) Perception (observation)
(d) Narration
2. General rules

(a) FRE 601:  General Rule of Competency
(1) Every person is competent to testify unless otherwise provided in these rules
(2) Judge decides whether witness is competent under FRE 104(a)
(b) FRE 602:  Lack of Personal Knowledge

(1) Witness must have personal knowledge of the matter

i. Witness’s own testimony would be adequate to prove personal knowledge

(c) FRE 603:  Oath or Affirmation

(1) Every witness must take oath or affirm that they will tell the truth

i. Under penalty of perjury

(d) FRE 610:  Religious Beliefs or Opinions

(1) Evidence of witness’s religious beliefs inadmissible to enhance/impair credibility

(e) Exceptions to FRE 601

(1) FRE 605:  Competency of Judge as Witness

i. Presiding judge may not testify

ii. No objection needed to preserve point for appeal

(2) FRE 606:  Competency of Juror as Witness

i. Juror at trial

a. Jurors can’t testify at trial

ii. Inquiry into validity of verdict/indictment

a. Jurors made incompetent to impeach the verdict except for outside influence or extraneous prejudicial info

b. Policies

(i) Finality of verdicts

(ii) Avoid harassment of jurors

(iii) Freedom of deliberation

3. Hypnotically refreshed testimony

(a) Problems

(1) Suggestibility

(2) Cofabulation (filling in blanks)

(3) Memory hardening (increased confidence in one’s memory)

(b) Can’t have a blanket rule barring but can do on a case by case basis

(1) If witness other than ( testifying, could probably bar

(2) Factors

i. Conduct of hypnotist

ii. Corroboration

iii. Independent professional

iv. Neutral setting

4. Dead Man’s Rule

(a) No federal dead man’s rule

(b) Courts will use state rule where Erie requires

(1) Ways jurisdictions deal with it – 

i. Surviving party incompetent to testify 

ii. Prohibit survivor from testifying as to conversations w/ deceased

iii. Let surviving party testify, but require corroboration

iv. Permit survivor to testify & permit hearsay from deceased

B. Direct Examination

1. Purpose

(a) To introduce relevant, convincing evidence of the elements of the cause of action or defense

2. Method

(a) Has to be done by questions & answers (“objection – calling for a narrative”)

(1) Protects the ability of the opponent to object when something is about to come out – know what’s coming

(b) Lay foundation – name, establish that witness has personal knowledge

(c) If remember during cross that forgot to ask something on direct, ask judge to re-open direct (usually will allow)

(d) FRE 611(a):  Control by Court

(1) Court will control mode & order of interrogating witnesses & presenting evidence

i. Effective ascertainment of truth

ii. Economy of time

iii. Protect witnesses from harassment or undue embarrassment

(e) FRE 611(c):  Leading Questions

(1) Can’t be used on direct except as may be used to develop witness testimony

(2) Exceptions – 

i. Undisputed preliminary matters

ii. Child or adult w/ communication problems (maybe memory problems also)

iii. Hostile witness

a. Opposing party almost always deemed hostile

b. Witness shown to be biased against calling side

c. Witness whose demeanor on the stand shows hostility to the calling side

(3) Policy

i. Want witness testimony, not lawyer’s testimony

(f) FRE 614:  Calling & Interrogation of Witnesses by Court

(1) Court may call witnesses & all parties are entitled to cross (rarely used)

(2) Court may interrogate witness whether called by itself or by a party

(3) Can object at the time or at the next available time when the jury is not present

C. Cross Examination

1. Purposes

(a) Attack the testimonial capacity of the witness to make that witness less believable

(b) Bring out useful info for your side that your adversary has not brought out

2. Leading questions permitted

(a) Exception if witness is biased in favor of cross-examiner (e.g., one party is called by the other & then “cross”-examined by his own lawyer)

3. Cannot be done on cross

(a) Counsel can’t assert things

(1) Stmts not in evidence

(b) Can’t be argumentative
(1) Presenting argument to the jury disguised as a question to the witness

(c) Can’t assume a fact in issue that’s not in evidence

4. FRE 611(b):  Scope of Cross Examination

(a) Generally limited to subject matter of direct & matters affecting the credibility of the witness

(b) The court may, in the exercise of discretion, permit inquiry into additional matters as if on direct (e.g., no leading questions)

D. Impeachment

1. Grounds to impeach witness

(a) Memory

(b) Sincerity

(c) Perception

(d) Narration

2. FRE 607:  Who May Impeach

(a) Any party, including the party calling the witness

3. Character for truthfulness

(a) FRE 404(a)(3):  Character of witness

(1) Exception to FRE 404(a), which generally bars character evidence

(2) Always of a witness – if someone doesn’t testify, can’t be impeached

(b) Ways to attack

(1) Reputation/opinion testimony on character for untruth of W1 by W2 – FRE 608(a)(1)

(2) Ask about specific instances of conduct if probative of untruthfulness – FRE 608(b)

i. No extrinsic evidence – have to take answer

(3) Prove conviction of a crime – FRE 609 (see below)

(c) Ways to rehabilitate/accredit
(1) Note:  Can’t accredit until witness is discredited/impeached – FRE 608(a)(2)

(2) Proponent of W1 can respond w/ good reputation/opinion of character for truth from W3 – FRE 608(a)(2)

(3) Cross-examine W2 on specific instances of W1’s conduct – FRE 608(b)(2)

i. No extrinsic evidence – have to take answer

4. Prove conviction of a crime

(a) Misc

(1) Prejudice is to parties, not witness

(2) FRE 609 only applies to witnesses, so applies to ( when witness

(b) Rules

(1) FRE 609(a)(2):  Crimen falsi
i. Crime of dishonesty

a. Mail fraud, perjury, embezzlement, forgery, bribery

ii. Misdemeanor or felony

iii. No balancing under FRE 403

a. Comes in automatically

iv. Against ( & other witnesses

v. Conviction/release < 10 years ago

(2) FRE 609(a)(1):  Felony (not crimen falsi) + any witness other than criminal (
i. FRE 403 balancing

a. Exclude if prejudice substantially > probative value

b. If =, then admit

(i) Weighted toward admissibility

ii. Conviction/release < 10 years ago

(3) FRE 609(a)(1):  Felony (not crimen falsi) + witness is criminal (
i. Flip FRE 403

a. Admit if probative value > prejudice

b. If =, then exclude

ii. Conviction/release < 10 years ago

(4) FRE 609(b):  10 years since conviction/release (whichever is later date)

i. Presumption > 10 don’t come in

ii. Exclude unless probative value substantially > prejudice

(5) Misdemeanor (not crimen falsi) [by implication]

i. Exclude w/o weighing

a. It’s out

(c) Factors for balancing

(1) Probative value of impeaching crime considered in isolation, not in comparison to crime charged
(2) Impeachment value of the prior crime

(3) Point in time of the conviction & the witness’s subsequent history

(4) Similarity between past crime & crime charged

(5) Importance of witness’s testimony

(6) Centrality of credibility issue

(d) Other rules

(1) FRE 609(c):  Effect of Pardon
i. A pardon prevents crime from being used to impeach

(2) FRE 609(d):  Juvenile Adjudications
i. Prior delinquent acts for general character for untruthfulness generally not admissible

ii. Admissible in discretion of the court for impeachment (e.g., lying on the stand, themselves, a suspect) if not criminal (
(3) FRE 609(e):  Pendency of Appeal
i. Pending appeal of conviction doesn’t matter – witness can still be impeached by conviction

(4) Motion in limine

i. If lose motion to keep out impeaching evidence, cannot appeal ruling on motion unless take the stand & are impeached

a. Won’t know the effect of impeaching crime unless takes stand 

5. Prior inconsistent stmts

(a) FRE 613(a):  Examining Witness Concerning Prior Stmt

(1) Don’t have to show stmt to witness before questioning

(2) Do have to show stmt to opposing counsel upon request

(b) FRE 613(b):  Extrinsic Evidence of Prior Inconsistent Stmt of Witness

(1) Can’t bring it in unless witness has a chance to explain it

i. Ask directly on cross

ii. Call on redirect

6. Bias / Interest / Contradiction 

(a) As character evidence

(1) Bias or interest does not qualify as an attack on character

(2) Contradiction depends on the circumstances

(b) Hitchcock Rule

(1) Can’t impeach w/ extrinsic evidence to contradict on a collateral (side) issue

i. Collateral

a. Doesn’t relate to the elements of the crime/claim or defense

ii. Non-collateral

a. Could prove another way (whether called a witness or not)

(c) Bias

(1) Not a collateral issue

i. Can prove w/ extrinsic evidence

a. Don’t have to take witness’s answer

(2) Can expose by showing – 

i. Witness’s relationship to case

ii. Witness’s financial interest in outcome

iii. Association w/ one of the parties

iv. Experts may be questioned regarding fees

IV. REAL & DEMONSTRATIVE EVIDENCE

A. Real vs. Demonstrative Evidence

1. Real

(a) Tangible items directly involved in the litigated event

2. Demonstrative

(a) Tangible items not involved in litigated event used to illustrate factual contentions or help the factfinder understand

(1) Fair representation of what it purports to be

B. Authentication

1. FRE 901:  Authentication

(a) Condition precedent to admissibility
(b) Judge performs screening function
(1) Example of conditional relevance
(c) Evidence that matter in question is what its proponent claims
(1) Need evidence sufficient to prove it is what you say it is
2. Lay foundation
(a) Exhibit not admitted into evidence until identified by witness
(b) Witness must acknowledge there’s been substantial change
3. Chain of custody
(a) Way of establishing identification
(b) Account for every moment from litigated event to the courtroom
(1) Usually involves testimony from custodians
4. Voir dire

(a) Allows interruption of direct exam to challenge the facts that are laying the foundation for the exhibit
(b) Have to ask permission
C. Views

1. NOT evidence

2. Supervised by court

3. Visit to location in order to aid the jury in understanding the evidence

4. Photographs may substitute for a view if a witness testifies that it’s accurate

D. Photographs

1. Theories why photos are admissible

(a) Photo conveys what person has seen

(b) Cameras produce accurate representation

2. Ways to establish foundation
(a) Testimony that it’s a fair & accurate representation – FRE 901(b)(1)

(b) Establish accurate process or system – FRE 901(b)(9)

V. HEARSAY & ITS EXCEPTIONS

A. The Rules Against Hearsay

1. FRE 801: Definitions

(a) Hearsay

(1) Out of court stmt made by declarant that is offered in evidence in prove the truth of the matter asserted in the stmt

(2) Why is hearsay bad?

i. Can’t cross declarant

a. Memory - Declarant’s recollection may have been inaccurate or incomplete

b. Narration - Stmt may have alterative meaning/ambiguous

c. Sincerity – Declarant may not have told the truth

ii. Declarant’s demeanor not seen in courtroom

iii. Declarant not under oath

(3) FRE 802:  Hearsay barred except where rules say otherwise

(b) 1st question -- Is there a stmt made by someone other than the witness?

(1) Declarant

i. Person making the stmt
(2) Statement

i. Oral or written assertion or nonverbal conduct intended to be an assertion
(3) Conduct as hearsay

i. Conduct intended as an assertion to the world about the truth of the matter it asserts = hearsay

a. If conduct is equivalent to a stmt, it’s hearsay

b. Non-assertive conduct is not hearsay

ii. Judge decides under FRE 104(a) whether it was an assertion

(4) Absence of complaints

i. Not hearsay
ii. Also may be a relevancy problem

(c) 2nd question – Was it said outside the court?

(1) Even somebody relating their own out of court stmt is hearsay when offered to show the truth of the stmt

(d) 3rd question – Is the stmt being used to prove the truth of the matter asserted in the stmt or is it being used for some other purpose?

(1) Truth of the matter asserted

i. Guideline

a. If just need to know whether stmt was said, not whether it was true, then no hearsay problems

ii. Other purposes – not hearsay (not offered for its truth)
a. Words of independent legal significance

(i) The saying of the words has legal significance

b. Stmts offered to show declarant’s knowledge / state of mind

c. Stmts offered to show effect on mind of the hearer
2. Multiple hearsay / Hearsay w/in hearsay – FRE 805

(a) If can bridge each gap w/ definition of hearsay or exception, then fine

(1) Start at the top

3. Impeaching declarants – FRE 806

(a) Can impeach out of court declarants anytime their stmts are admitted

(1) Prior inconsistent stmts

i. Not subject to requirement that declarant had opportunity to deny or explain

B. Statements Not Hearsay

1. FRE 801(d)(2):  Admissions of a Party Opponent
(a) Party admission - Stmt comprised of words or conduct, made or adopted by a party (or agent) which is offered against a party opponent
(1) Different than stmts against interest – these don’t have to be against interest
(2) Doesn’t matter who the admission is made to
i. This is why should not talk about a matter in litigation to anyone (except where privileged)
(3) No personal knowledge req’d
(b) Party’s own stmt – 801(d)(2)(A)
(1) Party can take the stand
(c) Adoptive admission – 801(d)(2)(B)
(1) Statement in which party has manifested an adoption or belief in its truth
(2) Silence
i. Probably if - 
a. Stmt made in presence of party
b. Heard & understood by party
c. Party is at liberty to respond
d. In circumstances naturally calling for a response
ii. Miranda
a. If after arrest but before Miranda, then admissible
(d) Representative admission – 801(d)(2)(C)
(1) Stmt by a person authorized by the party to make a stmt concerning the stmt
i. Includes partners in a partnership
(e) Agent – 801(d)(2)(D)
(1) Stmt made by the party’s agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship

i. Doesn’t have to be authorized to speak on the subject
ii. Doesn’t have to be “on duty” when stmt is made
iii. If about matter w/in scope, becomes admission of principal
iv. In house stmts come in, including stmts by employee to employer
v. Judge decides if declarant was agent
a. Can consider alleged agent’s stmt regarding agency (“I am B’s chauffer”)
(i) But stmt alone is not sufficient
b. Standard – preponderance
(2) Recall letter sent out after accident?
i. Probably subsequent remedial measure
ii. Statute may create a privilege – company may be compelled by statutory duty to make stmt
a. If statute is silent, courts are divided – 
(i) Party admission or excluded
iii. Letter before accident admitted
(f) Co-conspirators – 801(d)(2)(E)
(1) Not hearsay if – 
i. Proof of conspiracy
a. Don’t have to be charged w/ conspiracy 
ii. ( was part of conspiracy
iii. Stmt was made in the course of the conspiracy/in furtherance of the conspiracy
a. Conspiracy ends when people start getting arrested – confessions are NOT in furtherance of conspiracy
(2) Judge decides
i. Standard – preponderance
ii. Can consider stmt that is at issue in making the factual finding
iii. Judge doesn’t give finding to jury – otherwise would influence jury as to whether they decide there was a conspiracy
(3) If allowed in, co-conspirator’s stmts are admissible “for their truth” against other conspirators
(4) Problems w/ co-conspirator stmts
i. May be problems with FRE 403 if probative value is substantially outweighed by risk of unfair prejudice
ii. Co-conspirator need not testify at his own trial (5th A), so may be stuck w/ everything co-conspirator said w/ no chance to cross
2. FRE 801(d)(1):  Prior Stmt By Witness

(a) Prior stmt of a witness who has testified in this trial or hearing & is subject to cross-examination is inadmissible for substantive use except:
(1) Inconsistent & under oath in prior proceeding
i. Inconsistent w/ trial testimony 
ii. Need both under oath AND in a prior proceeding
a. Affidavit wouldn’t count, even though under oath
b. Prior proceeding – includes grand jury
(2) Consistent & offered to rebut charge of recent fabrication or improper influence or motive
i. Consistent w/ trial testimony
ii. Charge of recent fabrication – express or implied
iii. Stmt must have been made PRIOR to the motive to lie
(3) Stmt of prior identification
C. Hearsay Exceptions
1. FRE 804:  Declarant Unavailable
(a) Definition of unavailability 

(1) Exempted by court on ground of privilege

(2) Persistently refuses court order to testify

(3) Testifies to lack of memory

(4) Death or then existing physical or metal illness or infirmity

(5) Absent from hearing & unable to procure attendance

(b) Exceptions

(1) Former testimony

i. Declarant subject to cross & under oath at prior proceeding

a. Grand jury or preliminary hearing don’t count (not subject to cross)

ii. Party against whom testimony is offered had a similar motive/opportunity to examine (direct/cross)

a. Didn’t have to have actually examined

b. Must be same party or predecessor in interest [civil]

(2) Stmt against interest

i. Stmt that is contrary to declarant’s pecuniary/proprietary interest or exposes declarant to civil/criminal liability at the time the stmt was made

a. Criminal – corroborating evidence clearly indicating the trustworthiness of the stmt must be present

(i) Judge decides under FRE 104(a)

ii. Can separate stmts – must be a stmt-by-stmt inquiry as to whether each stmt was incriminating

iii. Policy

a. General theory is that people don’t make stmts that would harm themselves unless they believe it’s true (reliability)

iv. Differences from party admissions

a. Party admissions do not have to be against interest & they do not require unavailability

b. Party admissions – only against the admitting party; Interests – against any person

c. A party cannot offer own admission – but a party in theory could offer their own stmt against interest

d. Party admission – no personal knowledge required;  Interest – personal knowledge required

(3) Dying declarations

i. Declarant must believe death is imminent but does not actually have to die

ii. Stmt must concern declarant’s impending death

iii. Declarant must have personal knowledge

iv. Judge decides under FRE 104(a) whether declarant believed death was imminent

(4) Forfeiture by wrongdoing

i. A stmt offered against a party that has engaged or acquiesced in wrongdoing that was intended to, & did, procure the unavailability of the declarant as a witness

a. Forfeits rights to object on hearsay grounds

ii. Judge decides by preponderance whether party procured the absence

2. FRE 803:  Availability of Declarant Immaterial
(a) Makes no difference whether declarant available or not – could be sitting in courtroom

(b) Listed exceptions

(1) Present sense impressions

i. Stmt describing event/condition made while declarant was perceiving it or immediately thereafter

a. Slight lapse is allowable

ii. Stmt must relate to the event that caused the response

(2) Excited utterance

i. Stmt relating to a startling event/condition made while declarant was under the stress of excitement caused by the event/condition

a. How long?

(i) Factual question to be decided by the judge

ii. Declarant doesn’t need to have personal knowledge of the exciting event or involved in the event (can be a bystander)

(3) Then existing mental, emotional, or physical condition

i. Includes -  Then existing state of mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain, & bodily health)

ii. Does not include memory or belief to prove the fact remembered or believed (no backward looking stmt)

a. Unless it relates to the execution, revocation, identification, or terms of declarant’s will

iii. Condition must be relevant to issue litigated

(4) Stmts for purpose of medical diagnosis/treatment

i. Purposes of medical diagnosis or treatment

a. Medical personal included – doesn’t have to be a dr

ii. Describing medical history, or past or present symptoms, pain, or sensations or the inception or general character of the cause or external source thereof as reasonably pertinent to diagnosis or treatment

iii. Judge decides what is pertinent to diagnosis or treatment

iv. If stmt of immediate cause is pertinent to treatment & patient knows this, then w/in exception

v. Child sexual abuse cases

a. Courts have allowed a broad range of stmts including id of the perpetrator – reasoning that the info is pertinent to diagnosis & treatment of the abused child

(5) Recorded recollection

i. Effectively a written present sense impression

ii. Preconditions

a. Memo or record

b. Witness once has knowledge but now doesn’t

c. Made when witness’s memory was fresh

iii. If admitted will be read in, but not offered as an exhibit unless offered by an adverse party

iv. Can try to refresh witness’s memory under FRE 612 first, but don’t have to – can go right to recorded recollection

a. FRE 612: refreshed memory not hearsay problem – witness now remembers, other may request refreshing exhibit

(6) Business records

i. All persons in chain must be acting in course of business

ii. Report made at or near event, by person w/ knowledge

iii. Regularly conducted business act

a. Doesn’t have to be for-profit business

iv. Must lay foundation first – can do w/ certification now, don’t have to bring custodian in

(7) Public records & reports

i. Record/report sets forth activities of office/agency

ii. OR matters observed pursuant to duty imposed by law as to which there was a duty to report, excluding criminal matters observed by law enforcement officers

iii. In civil actions & against govt in criminal cases, factual finding resulting from investigation made pursuant to authority granted by law, unless lack trustworthiness

a. Trustworthiness = experience of investigator, bias, time line, hearings held, etc

iv. Opinions of investigators can come in for truth during litigation

(8) Absence of records

i. If no record of something, that may be significant

ii. When proving absence of something, you are proving absence of record for its truth

(9) Ancient documents

i. 20 years or more

ii. Must be authenticated

(10) Learned treatises

i. Must be established as reliable authority, recognized by witness

ii. Read in, not entered as exhibit

3. FRE 807:  Residual Hearsay Exception
(a) Stmts not specifically covered by FRE 803/804, but having equivalent circumstantial guarantees of trustworthiness are admissible if – 

(1) Offered of evidence of material fact

(2) More probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts

i. Necessity – this is key

(3) General purpose of FRE will be served if stmt is admitted

(4) Advance notice to other side is given

(b) Jurisdictions creating new exceptions to hearsay all the time

VI. CONFRONTATION CLAUSE

A. Testimony in Presence of (
1. 6th A – “…in a criminal proceeding the accused shall enjoy the right to be confronted with witnesses against him.”

2. General rule

(a) Witnesses are generally req’d to testify in presence of the accused

3. Exception

(a) There has to be a finding of necessity to separate ( from the witnesses & it has to be done on a case by case basis

(b) Child witness

(1) Necessary to protect the welfare of the child where being in the presence of the jury would effect the child’s ability to communicate

i. Communication is important aspect – not just about avoiding traumatizing the child

B. Scope of Cross Examination

1. 6th A includes right to cross-examination

2. Juvenile adjudication

(a) Confidentiality of juvenile adjudications is a state-given privilege

(b) Right to cross on bias of witness overrides the state’s policy of protecting juvenile offenders

(c) Constitutional violation to not allow cross-examination regarding juvenile adjudications

C. Hearsay

1. Admission of hearsay not falling under an exception is a violation of CC

2. Co-conspirator confession after arrest implicating co-conspirators

(a) Not in furtherance of the conspiracy, so not admissible as a co-conspirator party admission

(b) Not admissible against co-conspirators

3. Former testimony

(a) Requires unavailability

(b) Prosecution has to make a good faith effort to have the witness testify

4. Firmly rooted

(a) If hearsay exception is firmly rooted, don’t have to show declarant is unavailable – doesn’t violate CC

(1) Exception – former testimony (need unavailability)

(2) Question of federal law whether firmly rooted

(3) Definitely not firmly rooted

i. FRE 807: Residual exception

ii. Stmts against interest of people other than accused

(b) If exception is not firmly rooted, then must find other guarantee of reliability
(1) Don’t look at other evidence corroborating the stmt to decide

VII. SCIENTIFIC PROOF & EXPERT TESTIMONY

A. Lay Opinions

1. FRE 701

(a) Opinions must be rationally based on perception of witness

(1) Need personal knowledge

(b) Helpful to a clear understanding of the witness’s testimony or the determination of a fact in issue

(c) Not based on scientific knowledge within scope of FRE 702

(d) Doesn’t apply to stmts by out of court declarants

B. Testimony of Experts

1. Generally  - FRE 702

(a) 3 concepts

(1) Is the testimony helpful to the jury?  Does the jury need the testimony?

(2) Is the person giving the testimony as an expert?

(3) Is the testimony reliable?

2. Proper subjects of expert testimony

(a) Daubert rule = scientific/technical knowledge

(1) Testimony based on sufficient facts & data

(2) Testimony is based on reliable principles/methods

(3) Witness has applied the principles & methods reliably to the facts of the case

(4) Methodology used to derive evidence passes “gatekeeping” capacity of trial judge

i. Empirically tested

ii. Subjected to peer review

iii. Rate of error determined

iv. General acceptance by relevant scientific community

v. Existence of standards relating to rate of error

(b) Daubert hearing

(1) Hearing req’d if novel technique – judicial notice is acceptable

(2) No hearing req’d if past precedent in jurisdiction for use of a particular type of evidence

i. Past precedent evidence still opposable by party on grounds technique incorrectly performed

(3) Evidence that is generally accepted can be objected to at trial as inaccurate/wrong

(c) Daubert on remand

(1) Gives other factors in addition to above

i. Was the research independent of the litigation?

ii. Was the research published? (whether people had a chance to comment on it)

iii. Based on public treatises or guidelines?

(d) SC cases since Daubert
(1) Trial court may use its discretion to determine applicable Daubert factors relating to methodology evidence is derived from

(2) Standard for reversal on appeal is abuse of discretion

(3) Opens expert testimony to many new fields

(e) Misc

(1) No constitutional right to present polygraph or other unreliable evidence

(2) Rape trauma syndrome not admissible to prove rape occurred – not scientific test, it’s a counseling test

(3) Expert witness used to dispute testimony of another expert generally disfavored – allow jury to draw own conclusions from testimony

3. Qualifying an expert under FRE 702

(a) Show expert has education, training, experience, awards, publications, qualified as expert by other courts, etc

(b) Judge determines if person has expertise to testify

(c) Opponent may challenge expertise of expert on voir dire – test knowledge of subject testifying to

(d) Party does not have to accept opponent’s offer to stipulate to person’s expertise – jury allowed to hear qualification in order to fully recognize expert’s expertise

(e) Doesn’t need personal knowledge

4. Examining an expert

(a) FRE 703:  Basis of Opinion Testimony of Expert

(1) Expert may rely on facts or data perceived by or made known to him at or before trial

(2) If data is of the sort reasonably relied upon in field, then data doesn’t have to be admitted (or even admissible)  -- Sources may include …

i. Personal knowledge – expert did processing/calculating himself
ii. Hypothetical question that assumes evidence already admitted
a. Ex:  What would have resulted if car going 150 mph, not 100 mph?
iii. Listening at trial to other witnesses’ testimony (expensive)
iv. Hearsay of type reasonably relied upon by experts in field to form opinions on subject
(3) Learned treatise
i. Preliminary fact for judge
ii. Hearsay exception – FRE 803(18)
iii. Read into evidence
iv. Foundation must be laid
a. Ex:  90% of drs rely on Ed’s Cure Guide
(b) Impeaching
(1) Experts may be impeached by usual means
i. Common methods:  limitation of knowledge; biased to retaining party; # of times testified as expert previously; learned treatise

(c) FRE 704:  Opinion on Ultimate Issue

(1) Expert may testify in form of opinion/inference as to ultimate issue to be decided by factfinder
(2) Criminal case – No expert may provide testimony that ( lacked/had mental state or condition constituting an element of crime at time of offense – ultimate issue to be determined by factfinder
i. Medical diagnosis allowed (ex:  ( was paranoid)
(d) Expert cannot give legal opinion or apply facts to law
(1) Law comes from judge & jury applies it to facts
(e) FRE 705:  Disclosure of Facts Underlying Expert opinion

(1) Expert may give underlying opinion w/o testifying to underlying data or facts

(2) May be required to disclose facts on cross or by court

5. Neutral Experts

(a) FRE 706:  Court Appointed Experts

(1) Allows court to appoint experts

(2) Eliminates “battle of the experts”

(3) Not used a lot

VIII. WRITINGS

A. Authentication

1. FRE 901:  Requirement of Authentication/Identification

(a) Authentication is a condition precedent to admissibility & is satisfied by evidence sufficient to support a finding that the matter in question is what proponent claims (extrinsic)

(1) Relevancy conditioned on a fact – FRE 104(c)

i. Judge decides

(b) Illustrations

(1) Testimony of witness w/ knowledge

(2) Non-expert opinion on handwriting

(3) Comparison by trier or expert witness (exemplar)

(4) Distinctive characteristics & the like

(5) Voice identification

(6) Telephone conversations

(7) Public records & reports

(8) Ancient documents or data compilation (20 years or more)

(9) Process or system

(10) Method provided by statute or rule

2. FRE 902:  Self-Authentication

(a) Face of document sufficient to prove its origin (intrinsic)

(b) Illustrations

(1) Newspapers & periodicals

(2) Trade inscriptions (ex: green peas)

(3) Certified domestic records of regularly conducted activity (written declaration of custodian or otherwise qualified person)

B. Best Evidence Rule

1. FRE 1001-08:  Overview

(a) Only applies to writings, recordings, & photographs

(b) Requires proponent seeking to prove the contents of a writing to produce the original of that document  -- Other forms of its proof or contents – copies or witness testimony – may be excluded

(c) Original = the thing itself or a counterpart intended to have the same effect

(1) Multiple originals OK (e.g., carbon copy)

(2) Photos – original includes the negative & any print therefrom

(3) Computer date – any printout shown to accurately reflect data

(d) Duplicate = accurate reproduction of original; from same impression (e.g., photocopy) 

2. General rule

(a) To prove the contents of a writing, the original is required – BUT

(b) Duplicate is presumptively admissible instead of original – UNLESS 

(1) A genuine issue as to authenticity is raised; OR

(2) Unfair to admit duplicate instead of original under the circumstances

3. FRE 1004:  Exception to general rule (secondary evidence) 

(a) Admissibility of other evidence of contents (e.g., testimony, notes, copies) is permitted if there is an excuse - 

(1) Original lost/destroyed

i. Unless proponent lost/destroyed in bad faith

(2) Original not obtainable by available judicial process

(3) Original in possession of opponent – party knew contents would be subject of proof & they failed to produce the original at a hearing

(4) Collateral matters – writing not closely related to a controlling issue

4. Additional factors

(a) Witnesses may testify to personal knowledge / events observed contained in writings

(1) If describing an event – BER doesn’t apply

(2) If describing what was seen/heard in a writing/recording/photo, then testifying as to content – BER applies

(b) Deeds, written Ks, judgments are writings that prove an event – originals must be produced

(c) Some writings can’t be brought into court (e.g., billboard) – duplicate OK

(d) BER doesn’t apply to testimony that books/records have been examined & found not to contain reference to designated matter

5. FRE 1005:  Public Records

(a) Certified copies of govt records self-authenticate & satisfy BER

(1) Govt not req’d to hand over originals for fear they will be lost or needed during litigation

(b) If unable to obtain certified copy, then contents may be proven by secondary evidence

6. FRE 1006:  Summaries

(a) Voluminous writings, recordings, or photos which cannot conveniently be examined in court may be presented in the form of a chart, summary, or calculation

(b) Originals/duplicates shall be made available for examination or copying, or both, by other parties at reasonable time & place

(c) Court may order that they be produced in court

7. FRE 1008:  Functions of Court & Jury

(a) Admissibility of other evidence of contents of writings is determined by the court under FRE 104

(b) Factfinder decides issues relating to authenticity or weight of evidence admitted

IX. MAKING & RULING ON OBJECTIONS

A. FRE 103:  Rulings on Evidence

1. Effect of erroneous ruling ( Error may not be predicated upon a ruling which admits or excludes evidences unless a substantial right of the party is affected; AND

(a) Objection

(1) If ruling admitting evidence, a timely objection or motion to strike appears of record, stating the specific ground of objection if not apparent from the context; OR

(b) Offer of proof

(1) If excluding evidence, the substance of the evidence was made known to the court by offer or was apparent from the context w/in which questions were asked

(c) Once the court makes a definitive ruling on the record admitting or excluding evidence, either at or before trial, a party need not renew an objection or offer of proof to preserve a claim of error for appeal

2. Record of offer & ruling ( The court may add any other or further stmt which shows the character of the evidence, the form in which it was offered, the objection made, & the ruling thereon.  It may direct the making of an offer in question & answer form

3. Hearing of jury (  In jury cases, proceedings shall be conducted, to the extent practicable, so as to prevent inadmissible evidence from being suggested to the jury by any means, such as making stmts or offers of proof or asking questions in hearing of the jury

4. Plain error ( Nothing in this rule precludes taking notice of plain errors affecting substantial rights although they were not brought to the attention of the court

X. JUDICIAL NOTICE

A. Overview

1. Judicial notice substitutes for other elements of proof of facts

(a) Legislative facts

(1) Facts used in creating law or concerning policy which hinges on social, political, or scientific facts (kinds of facts a legislature would gather)

(2) No FRE governing use of legislative facts

(3) Brandeis brief:  include facts of world that bear on legal issue

(b) Adjudicative facts

(1) Facts concerning a particular event that gave rise to lawsuit

(2) Substitutes for facts of case

(3) Adopted by FRE

B. FRE 201:  Adjudicative Facts

1. Kinds of facts

(a) Facts not subject to reasonable dispute that are – 
(1) Generally known w/in the territorial jurisdiction of the trial court; OR
i. Ex: Laskey Road parallel to Monroe Street
(2) Capable of accurate & ready determination by resort to sources whose accuracy cannot reasonably be questioned
i. Ex:  July 4, 1980 was a Tuesday
2. When discretionary
(a) Court may take judicial notice, whether requested or not
3. When mandatory

(a) Court shall take judicial notice if requested by a party & supplied w/ the necessary info
(b) Req’d to take judicial notice of domestic law
4. Opportunity to be heard

(a) A party is entitled upon time request to an opportunity to be heard as to the propriety of taking judicial notice & the tenor of the matter noticed

(b) In the absence of prior notification, the request may be made after jducial notice has been taken

5. Time of taking notice

(a) Judicial notice may be taken at any stage of the proceedings or on appeal

6. Instructing jury

(a) Civil – Jury req’d to accept as conclusive any fact judicially noticed

(b) Criminal – Jury may, but not req’d, to accept as conclusive, any fact judicially noticed

XI. BURDENS & PRESUMPTIONS

A. Burden of Production

1. Obligation to come forward w/ evidence needed to avoid an adverse decision by judge

(a) Typically falls on Π

(b) Allocated by issue, not party

2. Strength of evidence determines level of production required

(a) Civil case

(1) A to B = directed verdict for (
(2) B to D = jury determination

(3) D to E = directed verdict for Π

(b) Criminal case

(1) No directed verdicts

(2) Prosecution must meet B to E level of production – no non-jury areas

B. Burden of Persuasion

1. Method of deciding who wins when evidence is equally balanced

2. If tie, win goes to party that does not have burden of persuasion

C. Presumptions

1. Inference is not a presumption

2. Raised by a basic fact that, when accepted as true by the factfinder, gives rise to a mandatory inference – the resulting fact must be accepted by factfinder unless rebutted

3. Derived from CL, statute, administrative codes

(a) Usually found in treatise of substantive law

(1) Treated as substantive under Erie – follow state presumptive law if follow state substantive law

D. Effect of Presumptions on Burden of Production  (civil cases)
1. Presumptive fact is assumed to be true unless other party produces evidence that disposes of the presumption

2. Once rebutted, presumptive fact is no longer assumed – is subject to determination by factfinder

E. Effect of Presumptions on Burden of Persuasion (civil cases)

1. Presumption imposes burden to produce evidence to rebut presumption, but doesn’t shift burden of persuasion from party on whom it was originally cast – FRE 301

(a) “Bursting bubble” – Once burden of production to rebut presumption met, the presumption has no further effect – not necessary to shift burden of persuasion

F. Presumptions in Criminal Cases

1. Presumption of innocence – prosecutor has to prove guilt beyond a reasonable doubt

2. No federal rule on presumptions in criminal cases, but can be denial of due process in certain circumstances

(a) Don’t have to show that presumed fact follows beyond a reasonable doubt, but there must be a rational connection between a presumed fact & basic fact – more likely than not (51%)

XII. PRIVILEGES

A. Introduction

1. Result in exclusion of probative evidence

2. Come from CL & statute

(a) Certain privileges were proposed to be codified in FDE & weren’t – but if they existed at CL, they still exist

3. FRE 501:  General Rule

(a) Privileges established by CL are given effect

(b) Courts may add/change/delete privileges

(c) Privileges governed by state law (Erie) as substantive law

4. Justifications

(a) Utilitarian/Instrumental

(1) Further a particular aim – to foster/protect a particular relationship

(b) Protection of privacy & personal autonomy

(1) Sphere of action that is immune from compelled public disclosure, whether or not it fosters some relationship

i. Classic example – 5th A privilege against self-incrimination

B. Attorney-Client

1. Definitions

(a) Client

(1) Person, public officer, or corporation, association, or other organization or entity, either public or private, who is rendered professional legal services by a lawyer, or who consults a lawyer with a view to obtaining professional services from him

(b) Lawyer

(1) Person authorized, or reasonably believed by the client to be authorized, to practice law in any state or nation

(c) Representative of the lawyer

(1) One employed to assist the lawyer in the rendition of professional legal services

(d) Confidential communication

(1) If not intended to be disclosed to 3rd persons other than those to whom disclosure is in furtherance of the rendition of professional legal services to the client or those reasonably necessary for the transmission of the communication

(2) Can be spoken or written

2. General rule of privilege

(a) A client has a privilege to refuse to disclose & to prevent any other person from disclosing confidential communications made for the purpose of facilitating the rendition of professional legal services to the client – 

(1) Between himself or his representative & his lawyer or his lawyer’s representative; OR

(2) Between his lawyer & the lawyer’s representative; OR

(3) Between him or his lawyer to a lawyer representing another in a matter of common interest; OR

(4) Between representatives of the client or between the client & a representative of the client; OR

(5) Between lawyers representing the client

3. Who may claim the privilege (holder of the privilege)

(a) Client, his guardian or conservator, the personal representative of a deceased client, or the successor, trustee, or similar representative of a corporation, association, or other organization, whether or not in existence

(b) The person who was the lawyer at the time of the communication may claim but only on behalf of the client

(1) Authority to do so is presumed in the absence of evidence to the contrary

4. Exceptions

(a) Furtherance of crime or fraud
(1) Services of lawyer sought or obtained to enable or aid anyone to commit or plan to commit what the client knew or reasonably should have known to be a crime or fraud

(b) Breach of duty by lawyer or client

(1) As to a communication relevant to an issue of breach of duty by the lawyer to his client or by the client to his lawyer

(c) Otherwise discoverable (analogy to FRE 408)

(d) Communication revealed to 3rd party
(1) Once waived, anyone with knowledge before, during, or after event can testify to it

(e) Overheard & no reasonable measure to keep confidential

(1) Remains confidential if someone overhears if you intend confidentiality & took reasonable measures to keep it confidential

(f) Client identity (generally not privileged)

(1) Exception when revealing would frustrate the client’s purpose for consulting the attorney

5. Corporate privileges

(a) Privilege extends to all employees sharing info w/ the lawyer

(b) Communication from employees to corporate counsel are privileged

C. Spousal Privilege

1. Federal CL – 2 kinds of spousal privilege

(a) Confidential communications

(1) Any communication made outside presence of 3rd party

i. Conduct intended to be a communication, outside presence of 3rd party

ii. Spouses must make general effort to keep communication confidential for privilege to apply (i.e., didn’t think anyone was listening)

(2) Who holds?

i. Both spouses

a. Either may invoke to prevent one from testifying about a confidential communication

(b) Testimony regarding things other than confidential communications

(1) Actions/things observed during marriage – revealed to 3rd parties

(2) Who holds?

i. Witness spouse ONLY

a. Used to be that either spouse could prevent adverse spousal testimony – no longer true

ii. What’s wrong w/ this?

a. Govt can pry apart marriage by offering immunity in exchange for testimony

2. Exceptions

(a) Crimes against children

(b) Crimes against one spouse (e.g., domestic violence)

(c) Suits by one spouse against another

(d) Statements exonerating spouse

