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TORTS
►I.
INTENTIONAL TORTS
A. Battery – The intentional infliction of a harmful or offensive contact with the P. State of mind


     ☼1. Requirements:




A) Act by D (volitional movement-not unconscious, reflexive)



B) Intent - Act must be intentional 
1) The D must not only intend to act; she must:

a. act for the purpose of inflicting a harmful or offensive contact on the P, 

b. or realize that such a contact is substantially certain to occur. Garrat
2) Purpose of requirement is to confine intentional tort liability to cases in which the D acts with a higher level of culpability than mere carelessness.
3) Actor can possess tortuous intent even though she bears the victim no ill will. There is a fundamental value placed on physical self-determination, Ds can be held liable even if their motives are pure and their contact beneficial.   




4) Motives are immaterial

5) Transferred Intent – Actor tries to batter one person and actually causes a harmful or offensive contact to another. In the situation, the tortuous intent transfers from the intended target to the individual actually battered. If the D intends to commit another common law tort and ends up battering someone, transferred intent is used to charge him with battery.
     Rationale: Tortfeasor’s act is just as culpable when her aim is good or bad. It  

     would be unconscionable if she were exonerated just because she hit the wrong 
     person.
C) Harmful or Offensive Touching - Intended contact must be either harmful or offensive to the victim
1) Bodily Harm – Any physical impairment of the condition of another’s body, or physical pain or illness.

2) Offensive contact – A contact is offensive if it offends a reasonable sense of personal dignity. Under this test, contact is offensive if a reasonable person would find the particular contact offensive. (hyperinsensitivity insufficient)




    Rationale: 

a. Distinguish between common, socially accepted contacts and actionable batteries.

b. Standards provide a way of determining whether or not a contact is permissible.

D) Causation - Act must cause a contact with the victim or something closely associated with the P.

1) An actor is liable, regardless of whether she uses her fist, a nightsticks, or car to cause the contact, if it is intended to cause a harmful or offensive contact to the victim. D need not actually touch the P. If he touches her with a pole or stretches a wire across the sidewalk, this will be sufficient to meet the requirement. 

2) Also extended to objects intimately associated with the victim’s body. Ie. Pulling coat lapels, knocking off a hat. 

☼2. When one commits a battery, she is liable for the consequences of the battery, regardless of whether or not the harm was intended. “the wrongdoer is liable for all injuries resulting directly from the wrongful act, whether or not they could or could not have been foreseen.”
☼3. POLICY: Discourages wrongful contact and violent retaliation. Protects right to be free from unwanted bodily contact.
B. Assault – An actor is subject to liability for assault if 1) he acts intending to cause a harmful or offensive contact with the person of the other or a third person, or an imminent apprehension (perception or anticipation of a blow) of such a contact, and 2) the other is thereby put in such imminent apprehension. Fear is not required! 


      ☼1. Requirements:




A) Act by D (volitional movement-not unconscious, reflexive)




1) The “Mere Words” Problem
a. Requirement that the victim anticipate imminent battery has led many courts to hold that mere words alone cannot constitute an assault, because they do not sufficiently show the D’s purpose to immediately batter the victim. 

b. D must go beyond mere words to commit a threatening act. This is meant to distinguish between bluster and real aggression.   

c. According to the Second Restatements of Torts, words do not make the actor liable for assault unless together with other acts or circumstances they put the other in reasonable apprehension of an imminent harmful or offensive contact with this person. However, courts may allow recovery based on the words and surrounding circumstances alone, if those circumstances are compelling enough.

B) Intent - D must act with intent

1). The D must act:

a. with the purpose to cause apprehension of a contact, 

b. or with the substantial certainty that the apprehension will result.




2) Transferred intent
C) Apprehension - D must place the victim in reasonable apprehension of an imminent harmful or offensive contact or to make such a contact. Apparent ability is sufficient. (Whether or not the aggressor is in fact able to make the threatened contact is not relevant for assault)
1) Definition of imminent-Does not mean immediate, in the sense of instantaneous contact, as where the other sees the actor’s fist about to strike his nose. It means rather that there will be no significant delay. It is enough that one is so close to striking distance that he can strike almost at once.

a. Fear of future contact will not support liability for assault. Future threats leave the victim to take other steps to prevent the harm, such as going to the police or avoiding the assailant. 

      



2) Conditional Threats
a. Insufficient: 
Example: If you were not an old man, I would knock you down. (This is not assault since words negate the immediacy)

b. Sufficient If you don’t get off this track, I’ll beat you up. (This is an assault) Even if the P holds a means of avoiding harm, it should still be an assault. Otherwise it would force them to abandon their rights. 
D) Causation – Apprehension must have been caused by the D’s act or something the D set in motion. 

☼2.  One who attempts to batter the P but misses is liable for assault if the P is placed in apprehension of a blow.  



      ☼3.  Criminal Assault Distinguished
A) Historically, criminal assault has been defined as an attempt to commit a battery. Does not specify that the victim must anticipate a blow, mere attempt to batter suffices. If A frightens B by pretending to throw an object, without intending to actually throw it, it is tortuous assault, but not criminal assault.
B) In recent years many state have amended their criminal statues to make conduct that constitutes tortuous assault punishable as criminal assault as well. 


      ☼4. DEFENSES:



A) Utility of D’s conduct may be a factor
☼5. POLICY: Deters violent retaliatory response to an unlawful response. Right to be free from the interference of one’s peace of mind.


C. False Imprisonment


      ☼1. Requirements:



A) Act by D (volitional movement-not unconscious, reflexive)

1) Acts alone may be sufficient – ie. Threats of physical force or words asserting legal authority sufficient without any accompanying physical force.

 


B) Intent – Intent to confine P or some third person. 




1) “Desire or belief in substantial certainty” test 





2) Transferred intent applies.
C) Confinement – P restricted to a limited area without knowledge of a reasonable means of escape. 
1) Bounded Area – Restriction to a limited area
2) Means of Confinement or Restraint
      a. Physical force against P or P’s immediate family.

      Example: A grabs B’s coat and B refuses to release without the coat

b. Threats or duress. 

· Imminent physical threat to P or P’s immediate family.

· Threats to P’s property may be sufficient ie. Tearing valuable stamp
c. Actual or apparent physical barriers (ie. Wheelchair or crutches) to escape
d. False Arrest - Improper assertion of legal authority. Without a privilege, the D would not be subject to liability for false arrest. Submission to authority must be in the presence of the person asserting the authority.
e. Omission where D has legal duty to act
Example: A brings B out on boat and promises to bring B ashore. A refuses to return B to shore

3) P needs to be aware of her confinement at the time or is harmed by the confinement.

D) Causation – Confinement must be caused by the D’s intentional act or some force set in motion.
E) Damages – D may be responsible for any damages resulting from reasonable attempts at escape. Other damages recoverable.


      1b. Elements from class: a. unlawful b. restraint c. against P’s will d. Intent


      ☼2. No Minimum Time



      ☼3. POLICY: Responds to the deprivation of individual liberty.      


      ☼4. Note Cases:

A) False Imprisonment within a country - P not permitted to leave Taiwan. Court ruled that the level of restraint was clearly too great an area which to be falsely imprisoned.

B) Malicious Prosecution – The D in the original case claims that the complainant began the prosecution without probable cause and for improper purposes. The action for malicious prosecution permits the original defendant, after exoneration, to bring an action for expenses and humiliation sustained in the first case. A more restricted form of this action lies in many states against persons who wrongfully file civil suits. 
C) Special Problems of Shoplifting – Presents special problems because a private citizen is usually the arrester. For a citizen’s arrest, most states require that the misdemeanor have been committed in the citizen’s presence and that the person arrested be guilty. In these states, even if a suspected theft occurs in the presence of a store employee, the shopkeeper still arrests at his or her peril. The arrested person must be proven guilty. Even in more lenient states, the shopkeeper must establish that a misdemeanor has indeed occurred. (p887)


D. Intentional Infliction of Emotional Distress


      ☼1. Requirements:

A) Act by D – “Extreme” “Outrageous” conduct – Word alone may be sufficient. Totality of the circumstances will be considered not just an isolated incident. 
1) Vulnerability if the victim and relationship to victim can be critical.

2) Examples: Racial epithet from employer, insults from common carrier and public utilities.
B) Intent – Intent to cause severe emotional distress or mental anguish. Reckless conduct will suffice.

1) No transferred intent. Rationale: Would open floodgate to litigation.
a. EXCEPTION - Liability to third parties – May be liable to members of intended person’s family if: a] they were present at the time of conduct b] D knew of their presence c] D knew they were family members Rationale: Knew it would substantially hurt the family member

2) Intent can be inferred if D knows P is particularly sensitive or susceptible to emotional distress. Ie. Elderly, ill, children.




C) Causation





D) Severe Emotional Distress – Reasonable person standard. Conduct must be such that a reasonable person would suffer such distress. Physical harm not necessary because the outrageous nature of the act may be more reliable indication of damage. Distress must be severe.
☼2. Emotional distress where other tort attempted – If D attempts to commit another tort but the only effect is emotional distress, the tort of IIED has not occurred. 



      ☼3. Defenses



A) Constitutional – Freedom of speech


      ☼4. Note Cases:

A) Racial insults and harassment – Some courts have denied relief for harassment in the workplace on the ground that the employer’s words and actions, while offensive, do not constitute “extreme and outrageous” conduct.

1) Statutory claim – Until recently, claims for workplace racial harassment were not actionable under 42 USC sec 1981. In Bolden case, court required that there be a “steady barrage of opprobrious racial comments” In another case, supervisor was found guilty when he discharged P with malice and reckless indifference to her right to be free of racial discrimination by association when P was dating a black male.
B) Sexual Harassment – Employers violate Title VII if employment benefits are conditioned on sexual favors – quid pro quo. One court required serious injury to P’s psychological well-being.(895-895)

C) Harassment in Schools – School district liable only when it has actual notice of and is deliberately indifferent to acts of teacher-student sexual harassment.


E. Defenses


      ☼1. Consent – Can be expressed or implied through words or gestures.
A) Types of Consent
1) Implied Consent from P’s conduct - Objective manifestation. How a reasonable person would interpret. Includes inaction. Implied from the P’s conduct in light of the circumstances.
2) Actual consent – P communicated willingness

3) Custom
4) Consent by Law – Implied consent to bodily contact is 
a. victim is unconscious or unable to provide consent 
b. an immediate decision is necessary 
c. there is no reason to believe that P would withhold consent and 
d. a reasonable person in the P’s position would consent.
B) Invalidating Consent
1) Incapacity – Consent can be invalid because of the lack of capacity to consent. Ie. Underaged children, insane, retarded, intoxication (drug, alcohol). Usually not invalidated if D does not know of incapacity. 

2) Action Beyond Scope of Consent – No effective consent if the invasion goes beyond the limits if the consent given.
3) Fraud - Consent is invalid if it is induced by fraud that misrepresents an essential aspect of the interaction. 

4) Duress – Consent procured under physical threat again P or P’s family is invalid.

5) Illegality – Majority says consent invalid. Winner loses tort action. Minority says consent is valid unless law protects member of victim’s class.  

6) Mistake – Mistake caused by D or D aware of mistake

☼2. Self-Defense – A limited privilege to forestall an impending/immediate attack, not to retaliate for a prior one. Pre-emptive strike not permitted.  In most jurisdictions, no duty to retreat even if it is safe to do so. Privilege ends when danger is terminated. 

A) Victim’s Response Must Be Reasonable. Reasonableness is an objective test.
B) Use of Deadly Force - No right to use deadly force in response to lesser threat of non-deadly force. 

C) No Duty to Retreat before nondeadly force – The D must not have had a duty to retreat. Courts have refused to create this duty because of our culture’s high premium on personal choice and independence. There is generally no duty to retreat or comply with any demand made by the person threatening the force, except that

1) If the D recognizes that the P is not intentionally creating the risk, there is a duty to retreat if he can safely do so and

2) If the D recognizes that the P has mistaken the D’s identity, the D must make reasonable efforts to resolve the matter instead of using force in self-defense.

D) Threats of Force – The D is privileged to threaten more force than he would in fact be privileged to use in self-defense, provided he has no reason to believe his threats will do more than place the P in apprehension.

E) Limitations 
1) Danger Terminated – No privilege of self-defense once the D knows the danger has terminated.

2) Excessive force used – Not privileged to use force in excess of which the D is privileged to use to defend himself.

3) P using privileged force – There is no privilege of self-defense against privileged action by another.

☼3. Defense of Others – A person can use reasonable force to protect a third person from immediate unlawful physical harm. Third person can be a stranger.

A) Limited Privilege Rule – Defense of others allowed only if the person being defended was privileged to use force. Intervener stands in the “shoes of the person” being protected.

B) Mistake - The courts are split on whether the D is privilege if the person defended was not actually entitled to defend himself. 
1) Older view – Most courts hold that if D intervenes, he “stands in the shoes” of the person he is defending, so that unless the person being helped was actually privileged to defend himself, D is subject to tort liability.

2) Modern view – The Restatement and recent cases allow a reasonable mistake in exercise of the privilege.  D is privileged to use force to defend a 3rd person so long as the actor correctly or reasonably believes that 

a. The 3rd person was privileged to defend himself and use the means of defense and the amount of force D used.




b. D’s intervention was necessary to protect the 3rd person.


☼4. Defense of Property 
A) Privileged to use reasonable force – Force intended to inflict death or serious bodily injury is never reasonable to protect property. Owner is privileged to use force not likely to cause death or serious bodily harm only if:
1) The intrusion by P is not privileged, or is conducted so as to lead D to reasonably believe that it is not privileged; AND

2) D reasonably believes that force is necessary to prevent or terminate P’s intrusion; AND

3) D, prior to the use of force demands that P desists or leave, and the demand is ignored.
B) Defense of Habitation – Deadly force not justified unless intruder threatens occupant’s safety by committing or intending to commit a dangerous felony on the property.
C) Mechanical Devices – Unlawful unless right of self-defense against deadly force is implicated. Only privileged if he would be privileged to use a similar degree of force if he were present and acting himself. The D is privileged to use mechanical devices in defense of his land ONLY IF:

1) The use of such means to protect property is reasonable and necessary under the circumstances, or customary in the locale; AND
2) Adequate warning of the use thereof is given or posted.

D) Deadly Mechanical Force – If the device employed threaten death or serious bodily harm, their use is privileged only if the intrusion in fact constitutes a threat of death or serious bodily injury to the D or his family. Simple trespass, vandalism, or theft is not sufficient.

E) Mistake 

1) Mistake as to Danger – If the owner mistakenly but reasonable believes that 

force is necessary to protect her property, her use of force will be privileged provided that the intrusion is unprivileged.

2) Mistake as to intruder privilege – If owner reasonable believes that intruder has no right to be there and it turns out that he was privileged the owner’s force will not be privileged. 


☼5. Necessity – Allows D to interfere with the property interests of an innocent party in order to avoid a greater injury. Privilege will exist if there is an apparent necessity, whether or not, it in fact existed. 
A) Public Necessity – Allows the appropriation or injury to a private property interest to avoid more substantial public harm. P is not reimbursed for damages.  

B) Private Necessity – An individual has the privilege to interfere with the property right of another to avoid a greater harm. D liable for damages. 

C) Owner may not resist if privilege exists. 


☼6. Insanity -  Not a defense
►II.
NEGLIGENCE


A. Elements:
☼1. Duty of Due Care – A legal duty to conduct oneself according to certain standards, so as to avoid unreasonable risk to others. 

A) Special Duties


1) Obligations to Others

a. Nonfeasance vs. misfeasance – Nonfeasance is failure to act. Misfeasance is acting negligently. 

i) Nonfeasance – Tort liability normally cannot be predicated solely on the D’s failure to perform a K. Where the D simply fails or refuses to begin any performance under the K, the P’s remedy is strictly in contract.

ii) Misfeasance – A D who undertakes performance of a K owes a duty of reasonable care; improper performance may constitute both a breach of K and an actionable tort, allowing the P to bring either action.

b. Duty to Aid Others in Emergency – Generally no duty to go to the aid to a stranger in an emergency-at least if the D was in no way responsible for that person’s injury or predicament. Rationale: Line drawing between misfeasance and nonfeasance is clear, P is not put at risk, liability concerns for rescuer, liberty argument, moral social stigma if one fails to act. 

i) Exceptions:
1] Special relationship to plaintiff – D owes a duty to go to the aid of another in an emergency where some special relationship exists between them. Esp where custody or reliance is present. Ie. Parent-child, employer-employee, host-guest, carrier-passenger, jailer-prisoner. 
2] Responsibility for P’s peril – D who is responsible for the P’s injury or peril is under a duty to go to P’s aid and to exercise reasonable care in so doing. 

3] Statutory Exceptions – Good Samaritan Laws – Some states have statutes requiring persons to assist others in certain emergency situations. A few states even impose criminal liability for failure to go to the aid of another. Rationale: reinforces stigma, makes a moral statement, deters all alike, prosecutorial discretion.
ii) Superior Knowledge – In absence of a duty to provide protection, superior knowledge of a dangerous condition by itself does not establish liability in negligence.

iii) Duty owed by D who undertakes to aid P – Where D owed no duty to aid plaintiff initially, if the D voluntarily undertakes to aid the plaintiff, he must do so carefully. That is, D need not act at all, but if he does, he owes a duty of reasonable care.

1] Effect of Abandonment – D is not obligated to continue his efforts. In some states, he may terminate his services without liability provided the subsequent abandonment leaves the P in no worse condition than that in which the defendant found her.
2] Statutory Exception for Physicians – Exempting doctors who render aid in an emergency from liability for negligence. 
iv) Non-negligent injury – If the actor knows or has reason to know that by his conduct, whether tortuous or innocent, he caused such bodily harm to another as to make him helpless and in danger of further harm, the actor is under a duty to exercise reasonable care to prevent such further harm.

v) Non-negligent creation of risk – One who has done an act and subsequently realizes that it has created an unreasonable risk of causing harm to another, is under a duty to exercise due care to prevent the risk from occurring even though at the time the actor had no reason to believe that his act would create such a risk.
vi) Reliance – One court held that liability should exist if the P could establish that the decedent relied on the promise and would have acted differently without it.

c. Affirmative Duty to Prevent Harm – Courts are increasingly finding a duty of care 
owed by D who shares a special relationship with the P to prevent harm, whether or not inflicted by another person. 

i) Voluntary assumption of care – D may assume a special duty voluntarily by certain acts that cause P to be more vulnerable to injury from a third person than had D not acted al all. 






d. Duty to Perform Promises – Nonfeasance vs. misfeasance
i) Gratuitous promises – In general, a D’s failure to perform a gratuitous promise to render service or assistance does not give rise to a basis for tort liability, even if the D knew that the P would suffer damage as a result of nonperformance.
1] Absent a legal duty to act, tort liability predicated only on misfeasance, not on nonfeasance.





e. Duty Owed by Common Carriers – Older courts treated the duty of a common carrier as imposing a separate, affirmative, standard of care, demanding the “highest causation consistent with the undertaking.”
i) “Highest degree of care” – A common carrier must always choose the course of action least likely to expose its passenger to harm.

f. Duty to control others - Nonfeasance may also be tortuous where the D has undertaken to control 3rd persons who then injure the plaintiff. Such a duty may arise either because of a special relationship between the D and plaintiff, or a special relationship between the D and the 3rd person.
i) D-P relationship – Includes common carrier-passengers, school-pupil, parent-child

ii) D-3rd party relationship – When prevention of a foreseeable harm requires a D to control the conduct of another person or to warn of such conduct, the common law imposes liability only if D bears some special relationship to the dangerous person or to the potential victim.
1] Once the existence of a serious danger of violence is determined or should have been determined, the therapist has a duty to exercise reasonable care to protect the foreseeable victims. If such care includes warning the victim, the therapist is liable for his failure to do so. 

2] Unique features of Tarasoff – Victim identifiable, no risk to rescuer, net gain to society, catastrophic potential, foreseeability of violence. However… Harm to therapist and patient (confidentiality, retribution, seek treatment in the 1st place), control really there?, possible false positives.
2) Landowners and Occupiers – Applies when injuries occur on the owner’s premises that the following rules apply. Common law rules were designed to encourage the full exploitation of land. So the beneficiary of the rule is the possessor of the land, not the abstract owner. Ie. Tenant not lessor benefits from rules.



a. Outside the Premises 

i) Natural hazards – Where a hazardous condition exists naturally upon the land, it has almost always been held that the property owner has no duty to remove it or guard against it, even if it poses an unreasonable danger of harm to persons outside the property.


1] Urban/Rural distinction – For trees, owners in thickly-settled urban areas are generally required to prevent trees on their property from posing an unreasonable risk of harm to persons on the public roads. In less densely populated areas, owners generally have been held to have no duty.

ii) Artificial hazards – When the hazardous condition is artificially

created, the owner has a general duty to prevent unreasonable risk of harm

to persons outside the premises.
b. Trespassers – General rule is that the landowner owes no duty to a trespasser to make her land safe, to warn of dangers on it, to avoid carrying on dangerous activities on it, or to protect the trespasser in any other way. Rationale: Owner entitled to use his land as he wishes, without worrying about the safety of those who have no right to be on it.

Exceptions

i) Constant trespass on limited area – If an owner has reason to know that a limited portion of her land is frequently used by various trespassers, she must use reasonable care to make the premises safe, or at least, warn them of dangers which they would probably not otherwise discover.

ii) Discovered trespassers –Once the owners has knowledge that a particular person is trespassing on her property, she is under a duty to exercise reasonable care for the latter’s safety.

1] Discovery – When owner actually learns of trespasser’s presence, but also when she is confronted by evidence which would lead her to the conclusion that a trespasser is present and in danger.

2] Sufficiency of warning – Defendant will be able to satisfy her burden of due care merely by warning the trespasser. If the warning is ignored, then the duty becomes to use other means to avoid harm.

iii) Trespassing Children – Rationale: Child is usually less able to appreciate the dangers posed by strange conditions than an adult; children trespass more frequently than adults and therefore danger to them is more foreseeable.

1] “Attractive nuisance” – Doctrine imposes liability upon a landowner who maintained an injurious condition on her land which, because it made an enticing plaything, induced children onto the land.
2] Modern view – Rejects the attractive nuisance requirement. Number of conditions need to be met to impose liability:

A] Likelihood of trespass – Owner must have reason to know that the condition in question is in place on her land where children are likely to trespass.

B] Danger - Owner must have reason to know of the condition, and have reason to know that it poses an unreasonable risk of serious injury or death to trespassing children.

C] Children ignorant of risk – The injured child must, either not discovered the condition or not realized the danger posed by it.

D] Utility – The benefit to the owner of maintaining the condition in its dangerous form must be slightly weighed against the risk to the child.

E] and Lack of Reasonable Care – Owner must fail to use reasonable care to eliminate the danger or protect the children.
3] No duty of inspection – Owner not required to inspect in order to determine whether children are likely to trespass, nor is she required to inspect to see if there are any dangerous conditions of which she otherwise would not have any reason to know.

d. Licensees – A licensee is a person who had the owner’s consent to be on the property but who does not have a business purpose for being there or those visiting for their own personal business. 
i) Social guests – Such a guest is not an invitee even if he is invited by the owner.

1] Incidental services – A social guest will not become an invitee even by gratuitously doing incidental services. Involvement in cultural or fraternal activities insufficient to make the guest an invitee. 

ii) Duties to Licensee – A land occupier owes a duty to exercise due care to warn licensees of, or make safe, natural or artificial conditions or activities involving any risk of harm known to the land occupier and not obvious to a reasonable person coming onto the land. 
1] Natural Conditions – General duty to warn includes dangers arising from natural conditions.

2] No duty to inspect – Not required to inspect the premises to find any hidden dangers. 

iii) Dangerous activities – No duty of inspection for passive conditions. For activities carried out on land, there is an affirmative obligation of due care to licensee. When a licensee, whose presence is known or should be known, is injured or damages by some affirmative activity conducted upon the property by the occupier of the property, the duty owed to such person is one of reasonable care under the circumstances. Restatements extends liability to licensee for failure to carry on activities with due care if, but only if, the occupier should expect that the licensee will not discover or realize the danger, and the licensee does not know of have reason to know of the activities and the risk involved.
iv) Public authority – Those entering under public authority are licensees. Ie. Firemen
v) Recreational Use – Almost all states have enacted statutes that limit the liability of owners of land used for recreational purposes. The goal is to prevent persons on open land from suing for natural dangers on such land or demanding that warnings be posted of such dangers. Willful misconduct is generally required for liability.
vi) Rationale: Rationale for holding that a social guest is only a licensee is that such guests commonly understand that he takes the premises that the owner will not take any special precautions for their safety. Guest understands that he takes the premises on the same footing as the owner.

e. Invitees – Consists not only of persons who are invited (express or implied consent) by the owner onto the land to conduct (directly or indirectly) business with him, but also those who are invited as members of the public for purposes for which the land is held open to the public. 
 
i) Duty of care – Owner owes a duty to use due care to inspect and 

discover the presence of any dangerous natural or artificial conditions or activities and to exercise due care to warn invitees of such dangers or make the conditions or activities safe. Owner’s obligation is one of reasonable care. Duty arises only when danger is to be anticipated (is reasonably foreseeable) and owner is not required to do anything unreasonable or risk personal harm. 
1] Duty to inspect – Owner has duty to inspect her premises for hidden hangers. Must use reasonable care in making her inspection.

2] Warning of “obvious” or “known” defects – Older cases say no duty to remove or even warn of known or obvious defects. Mostly abandoned in recent years. Now generally hold that the obviousness of the danger and the fact that it is or is not known to the P is merely one factor in determining whether the D acted with reasonable care under the circumstances.

3] Duties vary with use – “reasonable care” different when owner invites a traveling salesman for consultation than the owner of a dept store.

A] Sufficiency of warning – “Reasonable care” will often be satisfied by the mere giving of a warning of the dangerous condition. If warning will not suffice to remove the danger, other affirmative action to protect the invitee must be taken.

ii) Change of status – An invitee retains the status of an invitee only when he is on that part of the premises that he was invited to enter. If he wanders elsewhere he becomes a licensee or perhaps even a trespasser.

f. Rejection of Categories – A number of courts have rejected the rigid categories in favor of a general single “reasonable person” standard of liability.
i) Split over Trespassers – Some states have retained common law duty rules with respect to trespassers.
ii) Argument for the categories – The maintenance of the distinction between licensee and invitee creates fairly predictable rules within which entrants and possessors can determine appropriate conduct and juries can assess liability. Shifts power from jury to judge, blind subordination of other legitimate social objectives to the goals of accident prevention and compensation.


3) Duties Owed by Landlord to Tenant 




a. Dangerous conditions existing at time of transfer 

i) Patent dangers – no duty – With regard to dangerous conditions that are reasonably apparent, there is no duty owed. The landlord had no obligation to repair the condition or even warn the lessee of its existence. And if the condition is such that a reasonable person would have been aware of it, the lessee will be charged with such knowledge.

ii) Latent dangers – duty to repair or warn – However, as to concealed or hidden dangerous conditions that involve any risk of harm and that are known to the landlord, there is a duty to repair or warn.

b. Dangerous conditions arising after transfer – Lessor owes no duty with respect to dangerous conditions arising after the transfer.


Exceptions:

i) Lessor negligent in making repairs – Liable for any injuries attributable to that negligence of repairs to dangerous conditions that arose after transfer.

ii) Lessor fails to make repairs as covenanted in lease – Traditional rule followed nonfeasance/misfeasance distinction. Modern trends allows recovery in tort against landlord who fails to undertake repairs required by lease. However if the repair is gratuitous, most courts will not impose tort liability. Rationale: Lessor’s covenant to repair is kind of promise upon which the lessee had a right to rely in refraining from making the needed repairs himself.
iii) Defects in common area.





c. Other






i) Liable where premises leased for public use






ii) Premises retained under the landlord’s control such as common stairways.
4) Government Liability – Whereas the government is liable or may consent to liability in suits of some other nature, its tort immunities is said to rest upon public policy. Ie. The idea that the people as a whole cannot be guilty of a tort. 
a. State and federal immunity –It was held that not only are state and federal governments immune from tort liability, but so are various state and federal agencies.

b. Municipalities – Subdivisions of the state but also corporate bodies capable of the same acts as private corporations. 

i) For jurisdictions retaining municipal immunity, the law has attempted to distinguish between the two aspects of municipalities and limits tort immunity to the governmental or public functions. 

ii) A municipality’s proprietary or private functions are not immune and may therefore result in tort liability. 
c. Public Duty Doctrine – A government actor performing improperly is not liable to individuals harmed by the misperformance, because any duty owed is limited to the public at large rather than any specific individual. 

i) Police Duty – Police departments are typically not liable for failing to protect individual citizens. Justification: Decision to provide police protection is discretionary with the official who must decide how to allocate resources. Individual citizens may not bring actions claiming that they wanted some different allocation. If the immunity the city enjoys is to be abolished that action is for the legislature.
1] Exceptions - P must establish more than general relationship of the police to the public. Most courts have limited a finding of duty to situations where the D police undertook an act and created reliance, enlisted the aid of the P, or increased the risk of harm to the plaintiff. 

Special Relationships

A] An assumption by the municipality through promises or action, of an affirmative duty to act on behalf of the party who was injured; 

B] knowledge on the part of the municipality’s agent that inaction could lead to harm; 

C] some form of direct contact between the municipality’s agents and the injured party; and 

D] that party’s justifiable reliance on the municipality’s undertaking.

2] Municipal Transport – NY Court ruled that a public transportation authority owes no duty to protect a person in its premises from assault by a 3rd person, absent facts establishing a special relationship between the authority and the person assaulted.

3] 911 Call – Both direct communication and reliance by the caller are needed to create the special relationship. NY court says that relationship cannot be established without proof that the injured party had direct contact with the municipality’s agents and justifiably relied to his or her detriment on the municipality’s assurances that it would act on that party’s behalf.

4] Educational malpractice – No readily acceptable standards of care, or cause, or injury. 
5) Vicarious Liability – An employer is vicariously liable for any tortuous acts committed by his employee within the scope of the employment. Employer will be held liable even if he is completely blameless. 
Rationale: Employer should hire well, protect employees, train. Info issue after the fact is in exclusive or superior control of employer. Employer has “deep pockets” and is in a better position to obtain insurance against work-related accidents than is the employee.

Elements: (Nail down both requirements ( employer strictly liable)
a. Within Scope of Employment - In general the tort is within the scope if the tortfeasor was acting with intent to further his employer’s business purposes, even if the means he chose were indirect, unwise, and perhaps even forbidden.

i) Within Scope of Employment if: Restatement of Agency

1] it is the kind he is employed to perform;

2] it occurs substantially within authorized time and space limits;

3] It is actuated, at least in part, by a purpose to serve the master; and

4] if the force is intentionally used by the servant against another, the use of force is not unexpectable by the master.

ii) Conduct of a servant is not within the scope of employment if it is different in kind from that authorized, far beyond the authorized time or space limits, or too little actuated by a purpose to serve the master.

iii) Outside Scope – If the employee acts from purely personal motives in no way connected with the employer’s interests or if the conduct is unprovoked, highly unusual, and quite outrageous, it could be considered outside the scope.
b. Employee / Servant Status


i) Test - One who is subject to the control of the person who hired him.

1] Control over physical details – The “control” required that makes a person an employee rather than an independent contractor is usually held to be control over the physical details of the work. It is not enough that the employer exercises control over the general manner in which the work is carried out. 

2] Restatements lists extent of control which the master is authorized to exercise over the details of the work, type of work is customarily performed under the employer’s supervision. Who supplies the tools and equipment, how person is paid. Pg 398 Aspen.

ii) Independent Contractor – One who is hired to produce a certain result, is not subject to the control of the one who has hired him and may do the work more or less in the manner he himself decides upon. He is his own boss. Employer not liable for harm caused to another by an act or omission of the contractor or his servants.

1] Exception – Ostensible Agency – Where the employer considers the contractor an employee. This is from the perspective of what the employer is doing.
2] Can’t contract out the safety of your premises. 
2] Contrast – Torts – In a torts test, we look at what the plaintiff reasonably believed. This is from the perspective of the P.

☼2. (Standard of Care) – Level of conduct required of a person so as to avoid liability for negligence. Negligence liability only flows when D’s conduct falls below the relevant standard. 
A) Reasonable Person Standard – A person owes the duty to behave as a reasonable person would in the same or similar circumstances. This is an objective test. What the D believed is not relevant. 





1) Characteristics of the Reasonable Person
a. Considers foreseeable risks of injury that conduct will impose on community.






       b. Considers extent of risks posed by conduct.






       c. Considers likelihood of risk actually causing harm. 

d. Considers whether alternatives to proposed conduct would achieve the same purpose with lesser (or greater) risk.





2) Flexibility in Standard – Flexibility added through “circumstances” part.

a. Emergency Doctrine – D held to a standard of a reasonable person under emergency conditions. This is unavailable if the D’s actions contributed to the creation of the emergency. D can also be negligent for failing to anticipate certain emergencies.

b. Physical Conditions – Persons of physical disabilities are held to the reasonable person standard, with their disability as one of the circumstances. 

i) Voluntary intoxication is disregarded. Held to the standard of a sober person.

c. Mental Conditions – Insane and mentally disabled are judged without any allowance to their disability. 

Rationale: Mental disability too difficult to measure, too easily feigned, fear of complicating tort law, innocent Ps should be compensated, and imposing liability will make guardians take greater care of disabled.

d. Superior Abilities, Skill, Knowledge – All persons are held to certain minimum standards in their activities. If they acquire special competence, they are held to a standard that takes into account of their superior knowledge or skills.

i) Beginners or learners held to the SOC of an experienced reasonable person. Rationale: Those who engage in such activity should bear the risk of loss, rather than innocent victim.

ii) Profession or trade- Held to the minimum SOC customarily exercised by members of that profession or trade, whether or not she personally possessed such skills.

e. Child Standard of Care – Not held to the reasonable adult SOC. Held to the reasonable person standard with the age, intelligence, and experience of the individual being considered part of the circumstances. 






       Rationale: Children have to learn how to be careful. 
i) Adult activities – Children who engage in dangerous activities undertaken only by adults have no special allowances made for their immaturity or limited experience. One should have notice on other’s incapacities.
B) Risk Calculus – Hand Formula – B<PL. Under the formula, the D will have acted unreasonable where the burden of avoiding the harm is less than the probability of that harm occurring multiplied by the likely seriousness of the harm if it does occur. Facts the reasonable person considers and how those factors are balanced.




1) Degree of Care demanded by a person is the resultant of 3 factors:

a. Probability – Likelihood of Harm. Where probability is miniscule it is doubtful that duty has been breached. 
b. Magnitude of the Loss – looks at the likely harm flowing from the injury-causing event when it occurs. What a reasonable person would foresee as the likely harm. 
c. Burden of Avoidance – Costs associated with avoiding the harm, alternatives, and their feasibility, the inconvenience to those involved, and the extent to which society values the relevant activity.


i) Liability is typically imposed only upon a finding of 
reasonable means to make an activity safer.




2) The more serious the potential injury, the smaller the probability of harm 
needed for liability.

3) Limitations:

       a. Assumes everything is commensurable or valued in $


       b. Difficult to quantity variable




i) P: a. Uncertainty b. Reasonable Investigation




ii) B: a. Technological options b. Trade-offs


       c. Distributional Issues


       d. Utility of Activity (CB 47)

e. Perspective on Definition of Variable – Should lost profits be included under B? Company would factor it in, but jury would not.




C) The Function of Judge and Jury





1) Role of Judge – Decides all questions of law. 
a. The Existence of Duty – This is entirely a question of law, to be determined by reference to statutes, rules, principles, and precedents which make up the law. 

b. The General Standard of Conduct – Since the standard is a legal rule, from which the jury are not free to deviate, it is a matter of law. 

c. Directed Verdicts – Judge may remove the case from the jury by directing a verdict. If judge concludes that reasonable persons would all agree that the D had behaved reasonably, and also decides as a matter of law that the D owed only the duty of behaving as a reasonable person would under the circumstances, she will direct the jury to find for the D.
d. State of Facts – Will decide after all the evidence is in, whether evidence admits if more than one conclusion. If she decides reasonable people could not differ as to what the facts of the case are, she will instruct the jury as to the findings of the fact they must make.





2) Role of Jury – Finder of facts.
a. Sufficiency of the Evidence to Permit a Finding of the Facts – Jury decides questions of facts, but the judge reserves a preliminary power of decision, as to whether the issue shall be submitted to the jury at all. 
b. Weight of the Evidence as Establishing the Facts – Once it is determined that  reasonable persons may differ as to whether a fact has been proved, the probative value of the evidence, and the conclusions to be drawn from it, lies in the hands of the jury.
c. Particular Standard of Care – Question is what the reasonable person would have done under the circumstances. To be determined by jury.

D) Custom – Well-defined and consistent way of performing a certain activity, often among a particular trade or industry. 

1) Deviation from custom – Can be a powerful evidence of breach. Custom evidence itself does not establish breach of duty. SOC is unchanged. 

2) Compliance of custom – Does not alter SOC. Does not conclusively establish lack of unreasonableness.

3) Existence of customs suggests some degree of probability of harm. Developed in response to industry’s perception of potential risk. Customs show that others found it feasible to do something in a safer manner than did the D; that the D had ample opportunity to learn about the alternative; and that no great social upheaval will follow a judicial determination that the D’s failure to follow custom was negligence. 
4) Could provide incentive to collude if industry were allowed to set their standards.
5) P may prove that others in the industry, although not establishing a custom, have developed safer techniques than did Ds.

6) Role – Alerts the trial court:

a. If an industry adheres to a single way of doing something, the court may be wary of P’s assertion that there are safer ways to do that thing and may insist that P clearly demonstrate the feasibility of the asserted alternative.

b. Even if P can show a feasible alternative, the fact that it may not have been in use anywhere may suggest that it was not unreasonable for the D to be unaware of the possibility.

c. Existence of a custom that involves large fixed costs may warn the court of the social impact of a jury or court decision that determines the custom to be unreasonable. 
E) Statutes – Negligence per se – Most courts follow the general rule that when a safety statute has a sufficiently close application to the facts of the case at hand an unexcused violation of that statute is “negligence per se.” Statutes also provide notice.




1) Requirements for negligence per se:
a. Statutory Duty is Clear – Statute must be clear and unambiguous. Must clearly specify the duty and conduct that violates it.
b. Type of Harm must be one that the statute was designed to protect against.


c. P in Protected Class – The P must be a member of the class of persons whom the statute was designed to protect. 

d. No justifiable excuse – A statute can be invoked to set a specific duty of care only if the D has no legally acceptable excuse for its violation.

i) Rebuttable presumption or excuse – Sometimes the statute is viewed as merely establishing a rebuttable presumption of negligence; the D can then introduce evidence of due care in order to rebut the presumption. Other courts will treat the statute as establishing negligence per se, but allow certain excuses for non-compliance:
1] Ignorance of need – D unaware of the particular occasion for compliance. 


2] Reasonable attempt to comply


3] Emergency

4] Greater risk of harm – Compliance would have involved a greater risk of harm to D or 3rd party.

2) Licensing Statutes – Most courts refuse to invoke negligence per se in this context because the purpose of licensing is to protect the public from those lacking requisite skill. P should have to prove D’s lack of ability in order to recover. 





3) Effect of violation of statutory duty
a. Effects of Non-adoption of a statute – When a judge determines that the proffered statute should not be adopted as the standard of care, it does not foreclose the P’s recovery for negligence. The case proceeds under the usual “reasonably prudent person” standard.

b. Effects of Adoption of the Statute and Statutory Violation – 
i) In majority of jurisdictions, the statute replaces the usual reasonably prudent person standard of care. P must still establish other elements of negligence: cause in fact, proximate cause and damages.






       

ii) Unexcused violations
1] Majority view – “negligence per se” – Will lead the trial judge to conclude that D was negligent as a matter of law. No jury question.
2] Minority view – rebuttable presumption – Differs from majority when D offers an excuse. Otherwise it is the same if no excuse if offered.
3] Minority view – evidence only – Violation is never more than evidence of breach of duty and is not binding on trier of fact.







iii) Excused violations
1] Majority view – Judge decides validity of excuse. If valid then judge will rule for D
2] Minority view – rebuttable presumption – Apparent violator has burden of persuading trier of fact that behavior was reasonable even though it may have violated that statute.

3] Minority view – evidence only – Statute violation is treated as one of the circumstances of the case and will have whatever effect the jury decides to give it.
4) Effect of compliance of statutory duty - Fact that D complied with statute does not mean he was not negligent. 
5) Contributory negligence per se – D may demonstrate that P’s violation of a statute constitutes contributory negligence per se

6) Limitations: 


      a. Causal Link


      b. Accident violations - Probably doesn’t count


      c. Purpose of statute matters


      d. Technical problems


      e. Obsolete laws
7) Note Cases
a. Excuse for violation – Electrical system on car failed. Stopped to investigate the problem. Hit from behind. Jury should be advised that if they found P “unable to avoid temporarily leaving his stalled, unlighted vehicle on the highway.” The statute requiring the illumination of vehicles on the highway would be excused. 

b. Interplay between custom and statutory violations – There was no basis to “excuse violations of the law where such violations are common place.”



E) Circumstantial Evidence
1) Slip and Fall Cases – Role of Constructive Notice – When a P slips and falls on the D’s property and negligence is her cause of action, she must show by a preponderance of the evidence that the D failed to exercise reasonable care. Most courts require that the condition on which she slipped existed long enough so that the D should have discovered it and should have remedied it.
a. Evidence that permits an inference of constructive notice by the D enables the P to have her case withstand pre-trial motion and motions for directed verdict. 
b. Business Practice – Some courts permit Ps to try to make a case without proof of actual or constructive notice on part of the D. Courts recognize a “mode of operation” basis for liability by which the P bases the D’s liability on methods used by the D to run the business. If it is part of business practice then the hazard could be reasonable and foreseeable hazard such that D’s notice of specific danger is irrelevant.
F) Res Ispa Loquitur – Doctrine that permits, under certain condition, the jury to infer hat the D acted unreasonably without any other proof. Has its greatest impact in situations where the P is unable to make specific allegations about what the D did wrong.




1) Elements: (Generally Elements a-d)
a. Accident must be of a type that normally does not occur without negligence – Occurrence itself permits the conclusion that someone was negligent. 
i) Ultimate issue of probabilities – It must appear that the trier of fact could reasonable conclude that, on the whole, it is more likely than not that negligence was associated with the harm.

b. Negligence can be attributed to the D because the accident is a type that the D had a duty to guard against – Requires that it appears it is more likely than not that the inference of negligence arising from proof of the previous element can be focused on the D.
i) Exclusive control over source of harm standard – Some courts require that the instrumentality causing the P’s injury be shown to have been under the D’s “exclusive control.”

ii) “Control” as one factor – Some courts view D’s control as being one way of proving the D’s responsibility.

c. P or any third party did not contribute to or cause P’s injuries
d. No direct evidence of D’s conduct

e. Accessibility of information – Some courts require P to show that the true explanation for events is more readily accessible to D than to herself.

2) Accessibility of evidence – Most courts will hold that if the 3 elements are met, the doctrine will apply even if the D cannot add evidence to what happened. Some courts will permit suit because D’s special access to information even if traditional elements are absent.
a. Rationale: Forces a D who has the most understanding as to how the harm-causing event came about to come forward with that information.

3) Effect of proving specific acts of negligence – A P who attempts to prove specific acts of negligence to explain what happened, may still use doctrine as long as elements are met.
4) Effect of establishing res ipsa loquitur

a. Majority view – Inference – Most court treat doctrine as creating a permissible inference of negligence.
b. Minority view – Presumption – Some courts give rebuttable presumption of breach of duty owed. Shifts burden of going forward with evidence to the Ds. Failure of D to prove by a preponderance of evidence(P entitled to directed verdict.




5) D’s case – D’s rebuttal evidence:





                   a. Prove actual cause of accident






      b. Attack the elements needed to suppose res ipsa loquitur






      c. Prove he generally exercised due care 





6) Compare – Business Practice – No constructive notice needed

7) Where P lacks evidence, it can show that D’s employee is responsible.
G) Medical Malpractice – In modern cases, courts are holding that physicians must meet at least the standard of care existing in “same or similar” communities and experts from such communities may testify as to the appropriate standards. 
1) Establishing a standard – P must establish the particular standard of medical care that is required and show a departure from that standard.
a. Experts in one specialty are permitted to testify against those in another field of medicine if they have sufficient knowledge of the other field.

b. Obvious occurrence exception – No expert testimony is needed if a physician’s conduct is so egregious and obvious that a layperson could identify the breach of duty.

c. Informed consent – Doctors have a duty to disclose relevant information about benefits and risks inherent in proposed treatment, alternatives to that treatment, and the likely results if the patient remains untreated. That duty may extend to noninvasive duties.







i) Standard of disclosure
1] Physician Rule – Requires only the customary level of disclosure in the medical profession. 
2] Patient Rule – Physician is obligated to disclose to a patient all material risks involved in a given procedure or treatment. 

A] To prevail patient must show (1) non-disclosure of material fact (2) patient would have rejected treatment had there been proper disclosure (3) undisclosed adverse consequence did occur.








ii) Exceptions to doctor’s duty of disclosure

1] Emergencies – Patient is unconscious or unable to comprehend, and prompt medical treatment is required.
2] Therapeutic privilege – If patient is so distraught or unstable that the physician reasonably concludes that full disclosure would be detrimental to patient’s well-being.








iii) Causation
1] Objective View – Patient must show that if properly informed neither the patient nor a reasonable person in similar circumstances would have undergone the procedure

2] Subjective (Minority) View – P must persuade that P personally would not have consented to procedure.




      ☼3. Breach of Duty  
☼4. Actual Cause (“Cause in fact”) – D’s negligent act must be the cause of the P’s injuries in order to impose liability
A) “But for” rule – If the P would not have been injured but for the D’s act, that act is a cause in fact of the injury. If the P would have sustained the same injury regardless of the D’s act, the act is not the cause in fact of the injury.
B) Concurrent liability rule – Where the separate negligent acts of the D and a third party concur to cause a single injury, and it appears that the P would not have been injured but for the concurrence, then both D and 3rd party are actual causes.

C) “Substantial factor” rule – If the P sustains injury as the result of the negligent conduct of two tortfeasors, and it appears that the conduct of either one alone would have been sufficient to cause the injury, both are nevertheless liable if each of their acts was a “substantial factor” in causing the injury. Conduct must be a material element. 

1) Unlike concurrent rule, either act by itself would have resulted in injury.

D) Problem of alternative liability – Situation: P has been injured through the negligence of one of several possible Ds, and it is not clear which one caused the injury. “But for” rule would exclude liability.
1) Shifting Burden – Where P cannot show which D’s negligence was the actual cause of P’s injuries, the burden of going forward with the evidence shifts to each D to show that his negligence was not the actual cause.
E) Joint and Several Liability – Joint tortfeasors are 2 or more individuals who either (1) act in concert to commit a tort (2) act independently but cause a single indivisible tortuous injury or (3) share responsibility for a tort because of vicarious liability. Under common law, each such tortfeasor is “jointly and severally” liable for the P’s total damage.  This means each is fully liable for the entire damage.
1) Acting in concert – A person acts in concert when she aids or encourages another in committing a tort. 

2) Independent Acts causing a single indivisible tortuous injury – Neither A or B aided or encouraged the other to commit a tort, but their independent actions caused the P to a single indivisible injury.

3) Vicarious Liability 


4) Problems

a. Allocations of Liability Among Joint Tortfeasors – Traditionally, each liable D paid a pro rata share of the damages based on the number of joint tortfeasors. This sys. Has been replaced by a system of comparative allocations of responsibility among the tortfeasors. 

b. Absent tortfeasors – One court found that jury could not apportion fault when the assailant was unidentified and not a “party.” The implication was that if the assailant had been caught and identified, the D could join him as a party and then ask the jury to apportion the fault.
c. Immune tortfeasors – Jury can allocate to those that are immune, except they don’t have to pay. (372)

5) Contribution and indemnity – A D required to pay the P more than her share of the damage judgment can now seek appropriate contribution from her co-tortfeasor. In contrast, an intentional tortfeasor is generally precluded from seeking contribution on the public policy ground that an intentional wrongdoer should not be accommodated by the courts. Generally, a D cannot seek contribution from a tortfeasor who is immune from liability to the P for the accident.

a. Indemnification – Total reimbursement from another tortfeasor when the D was technically liable, but the other tortfeasor was far more culpable. Indemnification has been permitted where the defendant is vicariously liable for another’s negligence. 
☼5. Proximate (Legal) Cause – Proximate cause deals with the D’s liability for unforeseeable or unusual occurrences or consequences following the D’s act. It is a policy determination: Under some circumstances, it is deemed unfair to hold the D legally responsible for all consequences caused by his wrongful conduct, hence the question, “How far does the D’s liability extend for consequences caused by his negligent acts?” Institutionally there could be huge problems so you need to cut it off at a point that is reasonable. 
A) Direct vs Indirect causation – Direct causation means that there were no intervening forces operating between D’s conduct and P’s injury. Indirect causation means that an intervening force extended the result of D’s negligence or combined with D’s act to produce P’s injury.
1) Intervening act – “Act of God,” act of a 3rd person, or an act of an animal

2) Factors that are not “intervening acts”

a. Preexisting conditions – D takes his victim as he finds him

b. Forces set in motion – by D
c. Omissions to act – Although a third person’s failure to act may have contributed to the P’s injury, such omission is not deemed to be an intervening act – even though the third person may have been under a legal duty to act. 

B) Direct Causation Test – Whether the D should be deemed the proximate cause of the P’s injury turns on the “foreseeability” of the results.
1) Foreseeable results lead to liability – If the D causes a foreseeable injury this presents a clear case of liability that proximate cause is rarely in issue.


a. Exceptions – No liability for certain foreseeable results
i) Unusual manner – Some courts and the Restatements, refuse to impose liability on the negligent D where, from hindsight, the result – although foreseeable – has come about in a “highly extraordinary” manner.

ii) NY Fire Rule – D carelessly fails to control a flame or sparks in a populated area. It is foreseeable that the fire will spread to adjacent buildings, but the NY court has held that expansion of the fire beyond the burning of the first building is not “foreseeable.” Rationale: Liability of this type could extend indefinitely.
b. Probabalistic recovery for harm in the future – Issue arises when the D’s negligence has created the risk that the P will suffer from either more serious harm or another type of harm as a result of the initial exposure. The most common response has been to tell the P to sue for the 2nd disease when it develops. 

i) For recovery –  Favors permitting those who can show a better than even chance of future disease to sue. Difficulty of proof if one must wait 20 or more years. Deterrent aspect of tort law is being delayed and potentially disregarded.
ii) Against recovery – P might not get the 2nd disease and will receive money for nonexistent damages. There is concern that giving a large sum of money may leave one will no money when the disease strikes because the person may spend it all now. Allows these people to recover now may result in lack of funds for those who actually develop the 2nd disease later.
2) Unforeseeable results – In some cases the D’s negligence causes unexpected results. 
a. Unforeseeable type of injury – Courts are split.
i) “Polemis” view – Some courts hold the D liable for all direct consequences of his wrongful conduct despite the occurrence of an unforeseeable type of injury to P. D’s action and P’s injury 1 step away.
ii) “Wagon Mound” view – No liability for unforeseeable consequences – Most courts reject the rigid Polemis view. The majority emphasize foreseeability (of the type of harm) and assert that when an unforeseeable result occurs, it is unfair to hold the D liable, no matter what causation pattern has transpired. Reasonableness may depend on how the question is asked. It may also be based on hindsight. 
b. Unforeseeable extent of injury – “thin-skulled Ps” – D is liable for full extent of P’s injuries. 

i) Note that latent condition would almost certainly have lowered the P’s life expectancy, thus reducing damages that the D must pay for future years, or should P die, for wrongful death.

c. Compare - Manner of occurrence is irrelevant unless the sequence was “highly extraordinary” where courts are split.




C) Indirect Causation Test 

1) In General – Even though an unforeseeable force has intervened, D will generally be liable for the harm where the negligent act produces a foreseeable result. In a few exceptional cases, D may be liable when both intervening force and result are unforeseeable.

2) Rules focusing on nature of intervening act

a. Dependent intervening forces – An act of a 3rd person or an animal that is a normal response to the situation created by the D’s negligent act. They are deemed foreseeable and will not relieve the D of liability for the harm caused if they lead to foreseeable results. Response must be normal, not highly unusual!!!


Types of Dependent intervening forces:

i) “Checking forces” – ie. Negligent treatment in response to D’s injury to P is deemed foreseeable (But reckless or intentional medical misconduct is not)
ii) Rescue forces – Infliction or aggravation of an injury by a rescuer is deemed foreseeable. Danger invites rescue. 
iii) Escape forces – Infliction or aggravation of injuries though escape efforts is deemed foreseeable. 
Other:

i) Distance – D collided into a master traffic signal box causing lights at the intersection to be jammed 2 miles away where P was hurt. Liability was imposed

b. Independent intervening forces – One that operates upon the situation created by the D’s negligent act but which is not a response or reaction thereto. D will remain liable for the foreseeable results of his act unless the force is unforeseeable, intentionally tortuous, or criminal act.
i) Intervening tortuous or criminal act – Terminate liability if the intervening acts are unforeseeable. However if D’s negligent conduct has increased the risk that another’s negligent, intentional, or criminal act occur, the intervening force will be found to be foreseeable. 

3) Rules focusing on results of D’s negligence
a. Foreseeable results produced by unforeseeable intervening forces – Does not excuse D. Liability is usually imposed even though the harm occurred in a totally unexpected way.
i) Acts of God – Not considered superseding causes where they lead to the result threatened by the D’s original negligence. 

ii) Unforeseeable criminal or tortuous act – where the ultimate result was nonetheless foreseeable, the D’s liability may turn on the culpability of the intervening act. Rationale: Moral culpability of a person whose misconduct was intentional or reckless overwhelms the moral responsibility of a D who was merely negligent.

1] Intentional or criminal act – Some courts hold D not liable if the D had no reason to expect intentionally tortuous or criminal acts by a third person, even though his negligence afforded an opportunity for such conduct and the foreseeable harm occurred. 

2] Negligent Acts – A 3rd person’s negligent conduct does not relieve the D of liability even though the conduct was unforeseeable, if it causes a result similar to that threatened by the D’s conduct unless the action was “highly extraordinary”

iii) Third person’s failure to prevent harm – Does not relieve the D of liability, even though 3rd person is under some legal duty to act.

b. Unforeseeable results produced by foreseeable intervening forces – Even though an intervening force may be foreseeable, some courts will terminate the D’s liability if the result was unforeseeable, while others would nevertheless impose liability. Similar to Polemis-Wagon Mound debate.
c. Unforeseeable results produced by unforeseeable intervening forces – D not liable.
d. Ultimate result depends on degree of foreseeability – keep in mind that the ultimate decision on proximate cause depends on the degree of emphasis a court places on foreseeability.




4) Unforeseeable P 
a. Cardozo approach – Would reject an unforeseeable P at the duty stage. Test: Orbit of duty. Who is in the range of foreseeability. Absent some other basis for limiting the scope of duty, the D owes a duty to foreseeable victims for foreseeable harms. Consequently even if the D breaches the requisite standard of conduct and causes injury to a P, no liability will ensue if the P falls outside some zone of foreseeability. This, in order to establish a duty, the P must show that D’s negligence created foreseeable risks of harm to persons in her position.
b. Andrews view – Would consider the P’s unforeseeability simply as a factor favoring the D in the proximate cause issue. Considers the following at the causation stage Test: Duty ex post. Prox Cause: After the event what would foreseeably flow. Andrews argued that everyone owes to the world at large the duty of refraining from those acts that may unreasonably threaten the safety of others. Liable even to those outside the zone of danger. While Cardozo viewed duty as a limit on liability. Andrews viewed proximate cause.


i) Directness of connection between act and harm;



ii) Whether there was a natural and continuous sequence;



iii) Whether harm could have been reasonably foreseen; and



iv) Remoteness in time and space.

5) Foreseeability Test – Requires:


a. A reasonably foreseeable result or type of harm and

b. No superceding intervening force – If an intervening force is characterized as superceding, proximate cause is not established even though the type of harm is foreseeable.


      ☼6. Harms 


A) Non-physical harm: Emotional Harm (fear) Elements are 1) and 2)
1) Actual or threatened physical injury or impact – Early view required the P to show that the D, by failing to exercise due care, subjected the P to actual physical impact. Today, in most states a threat of impact will suffice. Now P can recover when she suffers fear for her own safety. 
a. Minority Rule – Impact; physical injuries – A few states have adhered to some version of the impact rule.

b. Compare – IIED – IIED does not require physical impact or even threat of physical impact. 

2) Resulting Physical Injury Required – The general view requires that the emotional distress be manifested by tangible physical injuries to P. Where there is not only no impact, but no physical symptoms of the emotional distress at all, the vast majority of courts denied recovery.  Rationale: Avoids fraudulent claims.

a. Exceptions – false death reports and corpse cases – Rationale: These cases involve a special likelihood of genuine and serious mental distress which guarantees that P’s claim is not fictitious. 

b. Minority – No resulting injury – A growing minority view allows recovery for severe emotional distress without physical manifestation or threat of injury to the P. Gammon- reasonable foreseeability applied to case. (stranger’s leg) Note: Even courts that are willing to eliminate rigid requirements in direct victim cases retain such requirements in bystander cases. 





3) Physical injury without impact – Vast majority of modern courts allow recovery. 


4) Airplane Passengers – Airline passengers awarded for turbulence when they feared they were going to die. Court held that the unusually disturbing experience P endured combined with his physical symptoms assure that his claim is real. There can be few experiences as terrifying as being pinned to a seat by gravity forces as an airplane twists and screams toward earth at just under the speed of sound.

5) Emotional distress of victims who realize they are doomed – Most courts have allowed recovery where P was aware of impending death or injury even if the period of awareness was very short.

B) Emotional Harm (horror and bystander) 
1) Older View - Zone of Danger - Required that P must be in the zone of danger to recover for physical manifestations resulting from emotional distress. Zone of danger means P was endangered by D’s conduct. This prevents Ps from recovering in cases where they were not personally at risk. 



2) Broader view – A growing and substantial number of states permit the P to recover for severe emotional distress – with or without physical manifestations where the D’s negligence injures or threatens to injure a member of the P’s family, but not the P.





a. Determinative factors under broader view – P must meet 3 requirements:





i) Close relationship – P and victim must be closely related.

ii) Physical proximity + Contemporaneous observance – P must be at the scene of the accident. Must be aware that the victim is suffering from injuries. In some states contemporaneous does not mean simultaneous.

(Serious Harm/Death to person observed) – Rationale: Avoid plaintiff’s superior control over information.

iv) Suffer extraordinary emotional distress – P must suffer distress beyond that likely to be suffered by an unrelated bystander who sees the accident.

b. Foreseeability (minority) – A few jurisdictions analyze the specific circumstances for foreseeability in a traditional negligence review rather than require the 3 determinative elements set out above. Foreseeability doesn’t take it very far. 
c. Limitation – P’s rights may be derivative only. If D found not liable for person’s harm, P may not recover.

C) Wrongful Conception (Healthy Baby) – Virtually all courts confronted with this claim have permitted recovery, recognizing that the D’s breach of the standard of care led to foreseeable harm. Ie. Someone has tubes tied and later gets pregnant.

a. Recovery Rules
i) Limited- recovery rule– However damages directly associated with the pregnancy and birth are universally compensable. These include the costs and the pain and suffering associated with the failed procedure, as well as any subsequent corrective procedure; the costs and the plain suffered associated with unwanted pregnancy and birth, mother’s lost wages, and husband’s loss of consortium.

ii) Minority - Offset rule – Costs of rearing a child reduced by emotional gains of having a healthy child.
iii) Minority – Full recovery – Costs of rearing a child without any offsetting.




 

D) Wrongful Birth (Unhealthy Baby) – Involve when due to negligent genetic counseling or a misdiagnosis about the condition of a fetus, an infant is born with a severe medical disability. In these cases, parent is suing because of the loss of their ability to make an informed decision about whether to procreate, or whether to carry a potentially impaired child to term. 
1) Compare – Wrongful Conception – In this case, P does not claim that the child was unwanted. 

2) Recovery - An award of child-rearing expenses is not justifiable in the wrongful birth context. Most have the P to recovery extraordinary expenses associated with the birth defect. Modern trend to is permit recovery for the costs of raising an unwanted healthy child, but not all courts agree. States that do permit the action usually offset benefits of the birth against the recoverable expenses. Emotional distress damages. Child-Rearing (extraordinary costs, whole cost of rearing) [Breach]
E) Wrongful Life – Almost all states bar a suit by the unhealthy child. ie. child born illegitimate, or born unwanted because of faulty contraceptive, or born with a congenital disease which could not have been prevented. 
a. Illegitimacy – Courts have universally refused to allow an action against the parents on ground that it is better to have been born than not to have been born at all.

b. Faulty contraception – If child is born healthy but unwanted, courts have allowed parents to recover. No court has allowed the child to recover for wrongful life.

c. Congenital defect – No court has yet explicitly allowed a wrongful life recovery. 
☼7. Damages – Once a negligent act and causation are established, the plaintiff must show damages resulting therefrom in order to impose liability on the defendant. Unlike intentional torts, in every case where liability is based on negligence, there must be a showing of actual damages to person or property.
A) Types of Damages – Basic purpose of awarding damages in negligence cases is compensatory, rather than punitive.
1) Special Damages – P is entitled to recover all economic losses and expenses she has suffered as a result of the injury. Ie. Medical bills, lost wages or profits, etc. This includes expenses already incurred and expenses that the plaintiff proves she probably will incur in the future. 

a. Lost wages – P can recover past and future lost wages or dimished earning capacity. If the P finds it advantageous, she is entitled to be compensated for wages or lost business earnings during the period the injury has impacted, and in the future us anticipated to impact, negatively on those earnings. Alternatively, O can also seek to recovery past and future impaired earning capacity instead of proving lose wages and income.
b. Medical expenses – Injured P can vbe awarded all reasonable medical expenses caused by the tortfeasor. In addition, P can recover anticipated medical expenses that are attributable to the defendant.

b. Future economic losses – The recovery for future loss of earnings, medical expenses, etc can take into account whatever period of time the plaintiff’s disability is expected to last.

i) Effect of inflation – Modern courts allow the jury to take into consideration expert testimony as to probable future inflation rates in computing P’s loss of future medical expenses.

ii) Award must be discounted to present value – After factoring in the inflation rate, most courts require the award for future economic losses to be discounted to its present value. 

iii) Minority – offset factors – Some have concluded that the discount factor and the inflation rate are likely to be the same no there is no need to take account of either factor.
2) General Damages – In addition to all special damages incurred, P is entitled to recover those damages deemed inherent in the injury itself. Ie. Pain and suffering or disability attributable to the injury.

a. Pain and suffering before death – A D is liable for the pain and suffering experienced by a P before death from an accident the D negligently causes, even when the plaintiff lives only a very short time.
b. Loss of enjoyment of life – Most courts have refused to recognize such damages that cover such matters as the inability to be active or to play the violin because those are properly considered as a component of pain and suffering.

c. Unexpected damages included – P can recover to full extent of injury even if, because of P’s preexisting condition or abnormal sensitivity, injury is much worse than would be expected under the circumstances. 

d. Pre-impact fear – Recoverable in most courts, even if victim lived only a short time, but victim must have been conscious to experience.

3) Punitive damages not recoverable – Damages in a negligence case are intended to be compensatory only.

4) Reforms
a. Caps on pain and suffering awards – Many statutes have set a cap on pain and suffering awards regardless of who the P is. 

b. Past award – Jury shown the spectrum of past awards and uses that as a basis for awarding damages. Problem: Not individualized. Pros: Predictable and consistent.


c. Eliminate pain and suffering 
5) Discounting awards for intangible losses – The great majority of courts do not discount these awards because of the incongruity of discounting to present value damages that are, by their very nature so speculative and imprecise.”
►III.
DEFENSES
A. Contributory Negligence – Is conduct on the part of a P that is a contributing cause to her own injuries, and that falls below the standard to which she is required to conform for her own protection. At common law effect, P’s contributory negligence was an absolute and complete bar to recovery. Note: No defense at all for intentional torts.
☼1. Prima facie case – Similar to the prima facie case for negligence, except the duty here is a duty to exercise due care in the circumstances to avoid one’s own injury at the hands of another. Also no requirement of an act. Duty can be violated by inaction. 

A) General Standard of Care – P’s conduct is always measured by what the reasonable person would have done under the same or similar circumstances. 

B) Statutory Standard of Care – P must comply with statutes enacted for her own procecction, and if not, the violation will necessarily affect her claim.

1) Contributory negligence per se –Where P violates a statues designed for her own protection as well as the protection of others, the violation by itself may establish duty and breach.


2) Violation must be a contributing cause
3) Exception – P member of class needing special protection – If it is shown that the P is a member of a special class sought to be protected by the statute – so that the statutory objective would be defeated if the P’s fault were held to be a defense – the P’s violation of the statute may be disregarded. 
☼2. Exception – Last clear chance doctrine – To soften the “complete defense” rule for contributory negligence, courts held that a plaintiff’s contributory negligence would not bar or reduce recovery if the defendant, immediately prior to the accident, had the last clear chance to avoid the accident and failed to do so. Most courts allow this doctrine if the D has knowledge of P’s peril or should have had such knowledge. 
☼3. Recklessness – Virtually all courts decided that contributory negligence was a defense only in cases of negligence. If the misconduct of the D was more serious – reckless or willful misconduct – the appropriate defense would have been contributory recklessness or contributory willful misconduct. Contributory negligence was totally irrelevant in such cases and the P recovered all of his or her damages. 
☼4. Rescuers
☼5. Imputing to the child a parent’s negligence in failing to protect child – If a child is hurt throught the combined negligence of its mother and a stranger, we generally no longer impute the mother’s negligence to bar the child’s action. Indeed, as we have seen, we may even permit the child to sue the mother as well as the stranger, or we may permit the child to sue the stranger and then – depending on other considerations – are reluctant to allow the stranger to obtain contribution from the mother.
B. Comparative Negligence – Adopted in virtually every state. Attempts to individualize accident recoveries by placing the economic sting on the parties in proportion to their fault. 
☼1. Pure comparative negligence – Allows P to recover a percentage of her damages even if her     

own negligence exceeds that of the D. 
☼2. Modified/Partial comparative negligence – Deny any recovery to plaintiff whose negligence  passes some threshold level.

A) 49% limit plans – Some states deny recovery to the P if her negligence equals or exceeds that of the D. If P is 50% at fault, she recovers nothing.

B) 50% limit plans – Some states allow P to recover if D’s negligence equals or exceeds that of the P. So if P is 50% at fault she an recover half her damages.

C) Multiple Defendants – If several Ds are negligent, but not jointly liable, most states following the partial approach hold that the P’s negligence must be less than that of any defendant. But some states allow aggregation of the D’s percentages. 



    ☼3. Impact of comparative negligence on other rules 

A) Last clear chance – Doctrine is abolished under comparative negligence because the D’s negligence as a whole is compared to that of the P, making no difference, whether the D’s negligence occurred before of after the discovery of the P’s predicament.

B) Wanton or reckless conduct by defendants – Most states have held that the negligent P’s damages can be reduced even if the D’s conduct was “reckless,” “wanton,” or “grossly negligent.”

1) Compare – reckless plaintiff – In a pure comparative negligence state, a reckless plaintiff may recover some damages from a negligent defendant.

C) Avoidable consequences – The P’s unreasonable failure to mitigate damages caused by the D’s negligence will serve to decrease the P’s damages rather than bar recovery. 

1) Failure to wear safety belt – In states with statutes mandating the use of safety belts, evidence of failure to wear one can be admitted. Where no such mandate exists, mist courts have held evidence of failure to wear a safety belt inadmissible on the issue of comparative negligence or avoidable consequences.
2) Religious Beliefs – Some argue that the eggshell skull concept be applied.
D) Jury Instructions – Courts are split over whether the jury in a comparative negligence case should be told about how the law works (so that the jurors will know the consequences of their apportionment.
E) Imputation of comparative negligence – The availability of comparative negligence has led some courts to alter rules to permit imputation of negligence.

1) From one P to another P 

a. Loss of consortium – Most states that have addressed the issue have treated the claim as derivative and have imputed the negligence of the injured spouse to the other spouse. One reason to treat the action as derivative was that the action of the negligent injured spouse harms not only the marital interest of the other spouse, but also affects the unity of the familial entity which is in fact an economic unity. Second reason was that imputation was the simplest and most efficient way to reach a just result. 

b. Parent-Child – Later courts have refused to impute the negligence of parents to children.
F) Rescuers – Although some states have concluded that rescuers no longer need any special protection, in light of comparative negligence, most courts have retained the earlier rule. Rescuer’s conduct that is negligent at most should not permit reduction in award.
G) Res ipsa loquitur – Most states have concluded that after the introduction of comparative negligence, the P need no longer show freedom from contributory negligence, as part of the res ipsa case. If evidence clearly shows contributory negligence on the P’s part, court asserts that res ipsa could be used if the P’s evidence showed the first two conditions. Then, once the trial court rules that the doctrine is applicable, the jury must then compare any evidence of negligence of the P with the inferred negligence of the D and decide what percentage of negligence is attributable to each party. 
H) Punitive damages – P may not recover punitive damages where the jury has attributed more fault to the P than the D. Permitting it would undermine the purpose of comparative negligence.
I) Reckless Conduct – Virtually all states with pure versions have concluded that reckless conduct should be compared with negligence. In states with modified versions, the comparison cannot be made when the P has been reckless and the D negligent. 

J) Drinking Plaintiff – A person who kills himself driving drunk may have a common law negligence action against the licensed vendor who supplied the alcohol. States that have adopted comparative negligence also permit negligent entrustment actions by drinking drivers against the persons who lent them the car although they knew that P were incapable of driving safely.

K) Subsequent harm – P’s condition aggravated by other factors. A court held that the D motorist was not responsible for the aggravation because the introduction of several liabilities showed a legislative desire to hold Ds liable only for their own fault. 

L) Economic Losses – Court notes that in this type of case public policy considerations underlying the statute may be applied to support a common law rule of comparative negligence,  

M) Interplay of intent and negligence - Most of the states that have addressed the issue, refuse to compare the negligence of a P with the intentional tort of a D because intentional conduct is different “in kind” from negligence or reckless conduct and therefore may not be compared. 
☼4.  Assumption of the Risk – If the P expressly or impliedly consents to confirm the harm from a particular risk created by the D, the P is held to have assumed that risk and thus is barred from any recovery for negligence. 



A) In every case, it must be shown that P:





1) Recognized and understood the particular risk or danger involved; and





2) Voluntarily chose to encounter it.  Note: Consent to risk of harm essential. Mere 





heedlessness or indifference to risk is insufficient to establish assumption of the risk.

B) Assumption of risk by express agreement – “exculpatory clauses” – Where the relationship between the P and D arises out of a K, the D may attempt to limit or exclude liability in advance by the use of so-called exculpatory provisions. Whether the P is barred or limited by assumption of risk in this situation depends on the enforceability of the provision as a matter of K law. Must be clear and definite. Any ambiguities construed against the drafter. 
1) Offer and acceptance problem – First of all, it must be determined that the provision is part of the contract. Ie. that a prudent person would have been aware of it at the time and the agreement was entered into, so that it would be part of the offer and acceptance. Usually requires that the provision was printed out in large type or that there was large signs posted calling attention to the limitation on liability. Courts will reject claim that disclaimer was included if there is an absence of evidence that the limitation was drawn to the P’s attention.
2) Limitation – adhesion contract – Assuming the provision is deemed part of the K, its enforceability may depend on the bargaining position of the parties. 
a. Equal bargaining positions – If the parties are in an equal bargaining position, exculpatory provisions are usually upheld. There is no public policy that prevents the parties from limiting liability for negligence.

b. Unequal bargaining position – If it appears that one party set all terms to the K and the other had no opportunity to negotiate, so called adhesion K, provisions that would exclude or limit liability may be held invalid as a violation of public policy. 

3) Limitation – intentional torts – Even where valid, they are never used to excuse a tortfeasor from liability for intentional torts.
4) Limitation – Gross negligence or recklessness may never be disclaimed by agreement no matter what words are used.




4) Note Cases – Express Agreements
a. Even if the release itself is valid, the ability of adults to sign releases that bind members of their family is in serious doubt. Courts asserted that the need to protect minors warranted a rule that minors be able to get out of any release. Other cases more willing to bar children from suit. Court argues that denying immunity will deter volunteers. Choice may be between youth activities with a right to sue or no organized youth activities at all. Suggests that immunity even for acts of gross negligence and recklessness may be appropriate here because it is difficult to predict how actions will be judged in advance and because volunteers are not motivated by greed to endanger others.
b. Contract by posted sign – In these cases courts reject the claim that a bailment contract included the disclaimer, in the absence of a showing that the limitation-whether in a sign or in a claim check- was drawn to the P’s attention. 

C) Implied assumption of risk by conduct – In absence of any K, the issue is whether the P, by conduct, can be held to have voluntarily assumed the particular risk involved.
1) Subjective test – P’s knowledge of the danger and voluntary exposure to it are measured subjectively by what the P personally was aware of and intended, and not by what a reasonable person would know and do. However, the P’s subjective state of mind may be determined from external manifestations. 

a. P must fully appreciate risk – No assumption of the risk where due to age or inexperience, the P does not in fact comprehend the hanger, even though a reasonable person might have.
b. Knowledge of specific danger – Must be shown that the P was aware of the particular risk by which she was injured, not merely of danger generally. 

c. Voluntary assumption – P’s conduct must likewise manifest a voluntary choice to encounter the risk involved. Risk is not assumed if P has no reasonable alternative.

D) Exception – No assumption of risk where P is member of statutorily protected class – A P who is a member of that class is deemed legally incapable of assuming the risk, either expressly or by implication.. 
E) Note cases:
1) Sports Participants – You assumed the risks, unless there is reckless or intentional action by defendants. Rationale: Floodgate of litigation. Chilling the participation in sports. 
2) Baseball spectators – Where a ballpark furnishes screening for the area of the field behind home plate where the danger of being struck by a ball is greatest and that screening is of sufficient extent to provide adequate protection for as many spectators as nay reasonably be expected to desire such seating in the course of an ordinary game, the proprietor fulfills the duty of care imposed by law, and is therefore not liable in negligence. 
►IV.
STRICT LIABILITY
☼1.  Introduction – Reasons why this category is severed from negligence: To reduce the frequency with which actors choose to pursue these activities. When the hazards of an activity can be avoided by being careful, there is no need to switch to strict liability. Sometimes, however a particular type of accident cannot be prevented by taking care but can be avoided, or its consequences minimized, by shifting the activity in which the accident to another locale, where risk or harm of an accident will be less or by reducing the scale of the activity caused by it. By making the actor strictly liable by denying him an excuse based on his inability to avoid accidents by being more careful – we give him an incentive, missing in negligence regime, to experiment with methods of preventing accidents. Actors who conduct abnormally dangerous activities must compensate even for blameless injuries, strict liability, encourages them to reduce the cost of accidents by taking extra precautions. This the threat of liability will make the high risk activities safer. Also losses should be placed on the party who can most easily spread the costs of the enterprise. Lease Cost Avoider and Loss spreading (externalities are internalized). Risk spreading, accident avoidance, and reducing administrative costs by avoiding complicated, costly, confusing, and time-consuming trials about the distant past. 
A) First Restatements – Under the 1st Restatements, the key term was ultrahazardous. An activity fits that description if it necessarily involved a risk of serious harm to the person, land, or chattel of others that could not be eliminated by the exercise of utmost care and was not a matter of common usage. 


☼2.  Animals



A) Domestic Animals
1) Trespassing livestock – The possessor of livestock trespassing on land or chattels of another is strictly liable for the trespass itself and any harm done by the trespass.

2) Domestic animals with known dangerous propensities – The possessor of a domestic animal with a known dangerous propensity not shared by most members of the animal’s class (ie. Dog that bites) is strictly liable for all harm done as the result of that dangerous propensity. Rationale: The social utility of keeping an animal known to have atypical dangerous tendencies is outweighed by the magnitude of the risk involved. 

a. Limitation – harm must result from a known dangerous propensity – Where strict liability applies, the possessor is liable only for injuries attributable to the animal’s known dangerous propensities. 

3) Domestic animals without known dangerous propensities – The general view is that the possessor of animals that have not in the past exhibited dangerous characteristics is not held to strict liability for their acts. 
B) Wild Animals – Possessor of wild animals is strictly liable for any harm resulting from the animal’s normally dangerous propensities. 
1) Knowledge of dangerous propensity – Not necessary, provided the harm results from the normal propensities or characteristics of the animal. 

☼3. Abnormally Dangerous Activities – Generally, one who maintains an abnormally dangerous condition or activity on his premises or engages in an activity that presents an unavoidable risk of harm to the person or property of others may be liable for the harm caused even if the D has exercised reasonable care to prevent the harm.

A) “Abnormally Dangerous” Activities 

1) Origin – Rylands v. Fletcher – Held that a person who brings something onto his land that involves a “nonnatural use” of the land and is likely to cause substantial damage if it escapes will be strictly liable if it in fact escapes and causes harm. 

2) Basis for liability under Second Restatement – “abnormally dangerous” activities  - One who carries on an abnormally dangerous activity is subject to liability for harm to the person, land, or chattels of another resulting from the activity, although he has exercised the utmost care to prevent the harm. This strict liability is limited to the kind of harm, the possibility if which makes the activity abnormally dangerous.  (Starting to look like negligence)

a. Determinative factors – Six facts to be considered and balanced.



i) Whether the activity involves a high degree of risk of harm;



ii) The likelihood that the harm that results from it will be great


iii) Whether the risk can be eliminated by the exercise of reasonable care;



iv) Whether the activity is a matter of common usage;



v) Whether the activity is appropriate to the place where it is being carried on; +


vi) The value of the activity to the community.
b. Requirement of unavoidable danger – A key requirement is that the activity be one which cannot be carried out safely, even with reasonable care. 

c. Value to community – It has value to the community. One factor that works against finding that an activity is abnormally dangerous.
B) Extent of Liability 
1) Scope of Liability - Unlike negligence, the duty owed here is a duty to avoid harm from the animal or the activity that is classified as “abnormally dangerous.” Liability is therefore imposed for resulting injuries to person or property, regardless of whether anyone was at fault.  
a. Duty owed only to foreseeable plaintiffs – The duty is owed only to foreseeable plaintiffs – persons to whim a reasonable person would have foreseen a risk of harm in the circumstances.
b. Duty extends only to foreseeable hazards – The harm that occurs must result from the kind of danger foreseeable from the abnormally dangerous animal or activity. Thus, as in the animal cases, it must flow from the “normally dangerous propensity” of the condition or thing involved.

2) Actual Cause – All courts use the same rules regarding actual cause as in negligence cases.





3) Proximate Cause – Same as negligence cases.







C) Requirement
1) Danger unavoidable even with the exercise of due care – P must demonstrate more than the high risk posed by defendant’s activity, its incongruity with the surrounding commercial or industrial environment, and its capacity for great harm. Liability will not lie unless P makes the additional showing that the risk involved cannot be eliminated through D’s exercise of reasonable care. 

2) Requirement of an activity under the Defendant’s control – Must show that D was directly involved in and in control of the allegedly abnormally dangerous instrumentality. 
3) Type of Hazard Contemplated – The kind of harm, they possibility if which makes the activity abnormally dangerous. Liability should be confined to consequences which lie within the extraordinary risk whose existence calls for such responsibility. 



D) Defenses
1) Contributory Negligence Traditionally No Defense – Unless P knew of the danger and his contributory negligence was the very cause of the activity’s miscarrying. 

2) Comparative Negligence – Most courts in comparative negligence jurisdictions have reduced the P’s recovery in strict liability cases where his injury was caused in part by his own carelessness. 

3) Assumption of Risk is a Valid Defense – Any voluntary encountering of a known risk may prevent the P’s recovery.

a. Determining “voluntariness” – Where the D’s activity is carried on in part for the P’s benefit is usually implied – but only to bar strict liability.
4) Act of God/3rd Party Intervention - D may avoid by dangerous activities liability by showing that the harm was caused by the unforeseeable intervening act of a 3rd party.

►V.
PRODUCTS LIABILITY – Focuses on the liability of a supplier of a product for physical harm to person or property caused by defects in the product. 

LIABILITY BASED ON NEGLIGENCE
☼1. Gradual Abrogation of “Privity” Requirement – Earlier cases limited liability to cases in which there was “privity” between the supplier and the injured party, but this requirement was gradually eroded and replaced with standard negligence concepts.

☼2. Impact of MacPherson v. Buick – Liability based on foreseeability of harm – Court held that if a reasonable person would foresee that the chattel would create a risk of harm to human life or limb if not carefully made or supplied, the manufacturer or supplier of the chattel is under a duty of care in its manufacture and supply – and this duty is owed to all foreseeable users. The case established the general principle that once the plaintiff shows that the product will be unreasonably dangerous if defective, he may sue in negligence without privity. 
☼3. Requirements
A. Product Liability – Manufacturer must exercise due care under the circumstances. Manufactured is held to the standard of care of a reasonable man who is an expert in the pertinent field of manufacture. P must also show that the seller owed a duty to the P, and that the seller breached that duty. Issue is whether the product has been designed with reasonable care to eliminate avoidable dangers. The manufacturer therefore has been held to have a duty of due care in manufacture requiring anticipation of the environment in which the product will be used and the foreseeable risks associated with use in that setting.
1) Negligence evaluation – Often described as the balancing of the magnitude of the risk of the seller’s conduct against the likelihood of injury should the challenged act be taken, the severity of any such injury should it occur, and the social value or utility of the actor’s conduct. (Hand formula)

2) Limitation – Foreseeability - For a manufacturer to be liable in negligence for the sale of a product, the product must have been put to a reasonably foreseeable use, which in some settings may include a reasonably foreseeable misuse. P must also be a person who might reasonably be foreseen to use, consume, or be affected by the product. However, negligence liability may fail where P’s harm could not be anticipated on the basis of scientific knowledge in existence when the product was introduced into commerce. 
3) Passage of Time – Majority rule is that the passage of time in safe use of the product is admissible on the question of the manufacturer’s discharge of the duty of safe manufacture, but is not controlling. 
4) Proof of Negligence 

a) The accident itself – A P’s circumstantial proof of not only the occurrence of the accident itself, but also of like evidence tending to negate the possibility of mistake, misuse, or contrivance, will move P’s case measurably towards satisfaction of its prima facie burden. 

b) Other Accidents or Claims – Evidence of other accidents occurring either before or after P’s loss may be admissible to prove negligent manufacture if (1) the product involved in the other accident was materially indistinguishable from the product implicated in the P’s injury, and (2) the circumstances of the other accidents, including the nature of the use and other surrounding circumstances, were similar to the P’s use.

c) Subsequent Product Change – Majority says that subsequent product changes, or other post incident remedial measures, cannot be used by P to prove that a D manufacturer’s conduct before the change was negligent. 

d) Violation of a Statute, ordinance or regulation – pertaining to the design, manufacture, or marketing of a product may, depending upon the relationship of the rule to the product risk and the harm P suffers, be considered negligence per se, create a permissible inference of negligence, or be considered merely evidence of negligence. 

e) Res Ipsa Loquitur – Doctrine permits the P to shift to the D the burden of proof on the issue of negligence upon the showing that the injury causing product was one over which the D had complete control, and that the accident is one that would ordinarily occur in the absence of negligence. 


B. Defect 

C. Causation – Seller’s breach was the proximate cause of the injury or loss. 


D. Harm
☼4. General Scope of Negligence Liability Today – The MacPherson rule has been adopted in all states and has been extended in several important respects: Universal rule that one who negligently manufactures a product is liable for any personal injuries proximately caused by his negligence.

A) Negligent design – Doctrine applies not only to negligence in manufacture but in design as well. 

1) Exception – Contractor following specifications – A contractor owes no duty to third persons to judge the plans, specifications, or instructions that he has contracted to follow, unless they are so obviously dangerous that no reasonable contractor would follow them.


B) Bystanders – Courts extended liability to all persons foreseeable within the scope of use.


C) Property Damage – Even where there was no risk of personal injuries.


D) Real Property – Extended to design and construction of real property.

E) Liability of assembler of components manufactured by others – Most courts hold a supplier who markets a product under the supplier’s name liable for negligence even though the supplier has only assembled components produced by others, and a negligently manufactured component has caused the injury.

F) Proving negligence – res ipsa loquitur – If a manufacturing defect is involved, the injured party may invoke res ipsa loquitur simply by showing that the defect is of a kind that does not usually occur in the absence of negligence of the manufacturer or someone for whom the manufacturer is liable.
G) Economic harm – If P suffers only economic harm, the courts are split as to whether he may recover for this harm from a remote seller.



☼5. Role of Dealer or Middleman 

A) Where dealer has no reason to know of danger – A dealer or middleman owes no duty to inspect or test chattel manufactured by another before selling them if she has no reason to know that the chattel may be dangerous in normal use. 

B) Where dealer has reason to know of danger – However, a dealer or middleman who has reason to know that the product may be dangerous in normal use owes a duty to inspect and test the goods, or at least to warn the purchaser of the potential danger. 


1) Examples:


a. Goods are purchased from unreliable source of supply



b. Danger us not labeled by manufacturer



c. Complaints are received from other costumers as to the very same goods.

d. Goods are those as to which purchasers normally relies on dealer inspection prior to purchase, and nature of goods make it likely that defects will lead to serious injury. 

2) Effect of dealer’s failure to inspect - manufacturer not excused – Dealer’s negligence does not supercede the manufacturer’s liability. 

3) If dealer actually knows of danger – If the dealer actually knew that the product was defective and dangerous, but nevertheless sold it to the purchaser without a warning, most courts hold that this will relieve the manufacturer of liability for unintended harm. The dealer’s failure to warn under such circumstances is regarded as so culpable that it is treated as an unforeseeable intervening force. Ie. A superceding cause of the ultimate injury which neutralizes the risk created by the manufacturer’s original negligence. Manufacturer is relieved of liability.

☼6. Damages – In a negligence action, P can recover for personal injury or property damage caused by the product. In most states, however, purely economic loss is not recoverable in a negligence action; economic loss can be recovered only in ac action for breach of warranty.  

STRICT LIABILITY IN TORT – In recent years, most courts have entirely bypassed warranty and negligence concepts, and have held manufacturers and suppliers of defective products strictly liable in tort to consumers and users for injuries caused by the defect. 

s 402A. SPECIAL LIABILITY OF SELLER OF PRODUCT FOR PHYSICAL HARM TO USER OR CONSUMER
(1) One who sells any product in a defective condition unreasonably dangerous to the user or consumer or to his property is subject to liability for physical harm thereby caused to the ultimate user or consumer, or to his property, if

(a) the seller is engaged in the business of selling such a product, and

(b) it is expected to and does reach the user or consumer without substantial change in the condition in which it is sold.

(2) The rule stated in Subsection (1) applies although

(a) the seller has exercised all possible care in the preparation and sale of his product, and

(b) the user or consumer has not bought the product from or entered into any contractual relation with the seller.
· Rationale: Manufacturer’s ability to foresee some hazards and the guard against their occurrence, the ability of the manufacturer to insure against the risk of injury and thereby to spread the cost of risk avoidance among its customers, and the difficult, born og the complexities of modern manufacture, of the consumer in identifying and proving negligent conduct on the part of the manufacturer or others in the chain of distribution.

· “defect” plus “unreasonably dangerous” – The Restatement recognizes a product as “defective” only if it is “unreasonably dangerous,” meaning the defect that caused the P’s injury must be something other than what a reasonable person would expect in normal use.

· Latent vs. patent defects – This “consumer expectation approach, literally applied, would insulate any product that is patently dangerous.

· Modern view – However most courts no longer bar recovery simply because a defect was patent. Since most states follow either the R/U or combined approach, they have implicitly rejected the narrow Restatment view that allowed recovery only for latent dangers. 

· Alternative approach – “defect” only – CA courts have led a strong movement that rejects the Restatement terminology of “unreasonably dangerous” because of possible confusion with the concept of “unreasonable” as used in negligence cases. Under this view, an action lies for injuries from a defect that may not be unreasonably dangerous in terms of foreseeability. 
REST 3d TORTS - Products Liability

§ 1. COMMERCIAL SELLER'S LIABILITY FOR HARM CAUSED BY DEFECTIVE PRODUCTS
(a) One engaged in the business of selling products who sells a defective product is subject to liability for harm to persons or property caused by the product defect.

(b) A product is defective if, at the time of sale, it contains a manufacturing defect, is defective in design, or is defective because of inadequate instructions or warnings.

§ 2. CATEGORIES OF PRODUCT DEFECTS

For purposes of determining liability under § 1:

(a) A product contains a manufacturing defect when the product departs from its intended design even though all possible care was exercised in the preparation and marketing of the product;

(b) A product is defective in design when the foreseeable risks of harm posed by the product could have been reduced by the adoption of a reasonable alternative design by the seller or a predecessor in the commercial chain of distribution and the omission of the alternative design renders the product not reasonably safe;

(c) A product is defective because of inadequate instructions or warnings when the foreseeable risks of harm posed by the product could have been reduced by the provision of reasonable instructions or warnings by the seller or a predecessor in the commercial chain of distribution and the omission of the instructions or warnings renders the product not reasonably safe.

☼1. Rationale for Strict Liability Action – Maximum Protection Demanded by Interest in Human Life and Safety – Liability without fault is imposed here as a matter of public policy, due to the grave risk of harm in placing defective products in the stream of commerce. 

A) D better able to bear risk – A D manufacturer is usually better able to distribute the risk of loss than is the innocent consumer. 

B) Negligence action may not be adequate remedy – Negligence is often too difficult to prove in products cases to be an adequate remedy.

C) Incentive for safer products – Moreover, imposing strict liability may increase the incentive for the manufacture and supply of safer products. 



☼2. Requirements
A) Necessity of Showing a Sale – The P in strict liability must identify the supplier of the allegedly defective product and establish a causal relationship between the product and the P’s injury. In strict liability, the D supplier must be a seller in the ordinary course. Therefore, the remedy of strict liability in tort will fail where the transaction is fairly described as an “occasional sale” or one in which the supplier is not engaged in the regular activity of a manufacturer, distributor, or retailer as a part of his business as required by 402A(1)

B) Necessity of Showing a Defect – P must establish that the product was defective, and that the defect was a substantial factor in bringing about P’s harm. Focus is upon the condition of the product and only tangentially upon the conduct of the manufacturer or seller. Strict liability will apply although seller has exercised all possible care in the preparation and sale of his product. See ☼4. for types of defects.
☼3. Caution – Liability Not Absolute – Note that the SL doctrine requires the P to prove both a defect in the product that is attributable to the manufacture or supplier, and that the defect caused the injury. Hence, although liability is strict, it is not absolute. 

☼4. Caution – Liability May Not Even Be “Nonfault” – The type of defect involved may control whether the applicable law is that of strict liability or of negligence. It appears that the law of strict liability applies uniformly to manufacturing defects, but that design defect and warning defect cases are in fact decided as negligence cases, even though the courts rarely discuss the difference. 

A) Manufacturing Defects – In a manufacturing defect case, the product is not in the condition that the manufacturer intended at the time it left his control. Liability for this type of defect is indeed “strict.” We determine whether or not a product is manufactured defectively through comparison. 


1) Practical Problems:



a. Evidence 


b. Passage of Time 
B) Design Defects – In a design defect case, the product was in the condition intended by the manufacturer or supplier, but was designed in such a way that it presented an undue risk of harm in normal use. Although courts speak of strict liability in these cases, the identical result would almost always be reached by a negligence analysis, because the undue risk should have been discovered and prevented by due care. In the few cases in which this is not true, courts have denied S.L.
1) Variety of defects – A product may be defective by posing an unreasonable risk to consumers or by not protecting against foreseeable risks, such as inadequate safeguards on an industrial machine.

a. Limitation – The D will not be held liable, however, for manufacturing or selling a product that simply wears out with normal use. 

2) “Crashworthiness” – A manufacturer can be held liable for failure to design its product so as to minimize foreseeable harm caused by other parties or conditions. Ie. An auto manufacturer may be liable for not designing its cars to withstand at least some highway crashes caused by negligent drivers. 

3) Tests - Approaches to design defects – The elements of a design defect case depend on the standard used.

a. Risk/Utility Test – The product is defective as designed only where the magnitude of the hazards outweigh the individual utility or broader societal benefits of the product. The R/U test posits, in effect, that only reasonably safe products should be marketed, and defines reasonably safe products as those whose utility outweighs the inherent risk, “provided that risk has been reduced to the greatest extent possible consistent with the product’s continued utility.” When analyzing risk/utility cases, comparisons among products must consider only comparable products. 

Factors – In balancing the risks against its utility and costs, jury may consider:


1] The utility of the product to the public as a whole and to the individual user


2] the nature of the product that is, the likelihood that it will cause injury


3] the availability of a safer design

4] the potential for designing and manufacturing the product so that it is safer but remains functional and reasonably priced


5] the ability of the P to have avoided injury by careful use of the product

6] the degree of awareness of the potential danger of the product which reasonably can be attributed to the P

7] the manufacturer’s ability to spread any cost related to improving the safety of the design.
b. “Consumer expectation” Test – Under an alternative approach, P must prove that the product did not perform as safely as an ordinary consumer would have expected. Safety of the product when used either in the intended way or in a “reasonably foreseeable” way. Rule applies “only where the product is, at the time it leaves the seller’s hands, in a condition not contemplated by the ultimate consumer, which will be unreasonably dangerous to him.” This test focus on the reasonable expectation of the user and the surprise element of the danger involved, and has been adopted by many courts. Test imputes to the hypothetical consumer “ordinary knowledge common to the community as to characteristics.” Reserved for cases in which the everyday experience of the product’s users permits a conclusion that the product’s design violated minimum safety assumptions, and is thus defective regardless of expert opinion. 
1] Applicability to bystanders – The courts are split over whether the consumer expectation test is relevant when the victim was not the buyer or user. 

2] Food cases – The consumer expectation test is widely applied in food cases to test for defects. 

c. Combined Approach – Some courts explicitly adopt a combined view under which recovery is permitted if the P establishes either: (i) that the product failed to perform as safely as an ordinary consumer would expect when it is used in an intended or reasonably foreseeable manner; or (ii) that the product’s design was defective under the feasibility analysis. 

1] Limitation - Some courts permit the P to choose between the 2 approaches only when “everyday experience” of the product’s user permits a conclusion that the product’s design violated minimum safety assumptions.” Means that consumer expectation should not be used in complex and technical cases. 
2] California – Burden of Proof – California has made an important alteration to the usual burden of proof. Once the P shows that the product’s design proximately caused the accident, the burden shifts to the D to prove that the product was not defective. 

4) Reasonable Alternative Design – Except in circumstances in which defendant’s product is so frivolous or dangerous or both as to be lacking altogether in utility, a P’s proof of defect must show that there was at the time of the original manufacture of the product some technologically feasible, safer alternative for it. Under this prevailing approach, the question for the jury is whether D could have removed the danger without serious adverse impact on the product’s utility and price. RAD looks very much like custom. Take the product in contention and compare like elements of other products. Reasonable if alternative is out there and someone else is using it. 

a. Factors:



1] Usefulness of the product;



2] Type and purpose of the product (functional utility if design);



3] Style, attractiveness, and marketability of product (psychological utility);

4] Number and severity of injuries actually resulting from current design (social cost);

5] Cost of design changes to alleviate problem (safety cost-measured in both price and reduced utility of the product);

6] User’s anticipated awareness of inherent dangers in product and their avoidability; and



7] Feasibility if spreading the loss by adjustments in the product’s price.

b. Unavoidably unsafe – There are some products that are incapable of being made completely safe for their intended and ordinary use. (Knife) Their dangers are known and often great, but there are no RADs. But this does not render them defective because there is no safer way to make them. Most courts follow the restatement view that if a product is unavoidably unsafe, there is no liability, provided the product has an extraordinary high utility that outweighs the dangers incident to the use, provided appropriate directions or warnings of the danger are given to the consumer. 
1] Exception – O’Brien v. Muskin – Jury permitted to find that despite the lack of alternative feasible designs, above-ground pools are simply so hazardous that their risk outweighs their utility, so that D’s design was “defective”

5) Government products – If a product is sold to the US government for military use, and the government approves the product’s specifications, the manufacturer will generally be immune from product liability even if the design is grossly negligent. (554)
6) Used goods – Most courts have declines to impose S.L. on sellers of used goods – even when the claim is that the product has had the defect in question since it was first marketed. (553)
7) Food – In the products Restatement, the only explicit exception to risk-utility analysis applies to food cases, and draws largely on cases involving customers who choke on chicken bones in chicken salad or on fish bones in chowder. Section 7 provides that a “harm-causing ingredient of the food product constitutes a defect if a reasonable consumer would not expect the food product to contain that ingredient.”

C) Inadequate Warnings – Defects may arise from packaging and inadequate instructions, warnings, labels, etc. Inadequate warnings may make a product defective when the dangers are not apparent to consumers and users. 
1) Unexpected dangers – The danger must be something that a reasonable user would have no reason to expect or anticipate in the product.

a. Caution – If the danger is also unexpected by the defendants because it could not be anticipated, most courts will analyze it as a negligence question, as with design defects. Just as virtually no courts expects manufacturers to design a product with inknowable risks in mind, virtually no court expects the manufacturer to warn about the unknowable.

2)Unavoidably unsafe products – Many useful products are unavoidably unsafe, but this does not render them defective because there is no safer way to make them. Ie. Knife However the Products Restatement states that liability may flow even if a product has no RAD if its value is deemed to be minimal. 
A. Relation to design defect – It is clear that suppliers cannot avoid liability for a design defect by giving an adequate warning. In states that follow the feasible alternative approach, an adequate warning may suffice to avoid liability only if the product’s design is not defective under that test. 

1] Compare – Under the consumer expectation test, however, the obviousness of a danger may well make the product nondefective. In such a situation, there would be no need to warn to avoid liability.
3) Testing the adequacy of warnings – A warning attached to an unreasonably dangerous product may be inadequate if, for example, it does not specify the risk the product presents, it is inconsistent with how the product is to be used, or it does not give the reason for the warning.

A. Caution – Courts are increasingly recognizing that excessive warnings may reduce the impact of important warnings 

B. Adequacy – A reasonable warning not only conveys a fair indication of the dangers involved, but also warns with the degree of intensity required by the nature of the risk. Among the criteria for determining the adequacy of a warning are:


1] the warning must adequately indicate the scope of the danger

2] the warning must reasonably communicate the extent or seriousness of the harm that could result from misuse of the drug

3] the physical aspects of the warning must be adequate to alert a reasonably prudent person to the danger.

4] a simple directive warning may be inadequate when it fails to indicate the consequences that might result from failure to follow it 


5] the means to convey the warning must be adequate.

4) Testing who must receive warnings – Usually the warning must reach the person at risk from the danger. 

5) Note cases:

A. Causation and the heeding presumption – Several recent cases have involved a heeding presumption – requiring the party responsible for the inadequate warning to show that the use would not have heeded an adequate warning. 

B. Safety Instructions – Words that can help make the product safer might include statements that certain uses should be avoided or more specific directions about how to use or apply a product. 

1] Even the most explicit language may not suffice - Jury might find that pictorial messages were required if the product was likely to be used by migrant workers who did not speak English.

2] Cost of warning – The cost of giving an adequate warning is usually so minimal, amounting only to the expense of adding some more printing to the label, that this balancing process will almost always weigh in favor of an obligation to warn of latent dangers, if the manufacturer is otherwise required to do so.

3] Dilution – Inclusion of warnings may dilute the message because of consumer’s short attention spans. 

C. Addressee – Normal rule is that they must reach the person who is likely to use the product or one who is most affected by the product and who is expected to use the instructions or warning. 
D. Misuse – Not a complete defense is the misuse or unintended use was one that was reasonably foreseeable. Suppliers should anticipate some misuse on the part of the user. 
☼5. Warranty doctrine as a basis for S.L. recovery – Under modern marketing conditions, when a manufacturer puts a new automobile in the stream of trade and promotes its purchase by the public, an implied warranty that is reasonably suitable for use as such accompanies it into hands of the ultimate purchase. Absence of agency between the manufacturer and the dealer who makes the ultimate sale is immaterial.



☼6. Scope of Liability
A) Persons who may invoke liability 

1) Ultimate user or consumer – May clearly invoke the doctrine. Family members, employees, guests, etc of the purchaser are protected as well.

2) Bystanders – Virtually all states hold that any person injured by a defective product can invoke strict tort liability. Rationale: Bystanders should be entitled to at least as much protection as the purchaser or user of the product, because unlike the purchaser or user bystanders did not have an opportunity to inspect for defects prior to injury.




B) Liability extends only to products 

1) Products vs services – Strict Liability does not apply to the rendition of services any more than does warranty liability. 
A. Application – Courts refuse to apply S. L. where the product itself is not defective and the injury is caused by the manner in which the product has been installed, serviced, or used. 

B. Hybrid conduct - If the D is providing services and a product, the courts look for the dominant aspect. 

C) Causation – Once P establishes that the defect was a substantial factor in producing damages over and above those that were probably caused as a result of the original impact, the burden shifts to the Ds to show which injuries were attributable to the initial collision and which to the defect.

☼5. Defenses – As in any negligence action, the injured party’s contributory negligence or voluntary assumption of risk can be asserted as a defense. Thus, if the P knowingly or recklessly exposees herself to the danger created by the product, she cannot recover for her injuries. Similarly, comparative negligence would reduce P’s recovery if P is also at fault.

A) Contributory negligence – Whether contributory negligence is a valid depends on how this term is used:

1) Failure to discover or guard against danger – Contributory negligence in the sense of failing to exercise reasonable care to discover the danger or to guard against it traditionally was not a valid defense to a strict liability claim in most states. 
2) Unreasonable misuse – However, contributory negligence in the sense of unreasonable misuse of a defective product traditionally did bar liability. 
B) Comparative fault – Most comparative negligence states reduce the plaintiff’s recovery in strict liability cases by some amount to reflect the fact that the injury was caused in part by the P’s own carelessness. This avoids the need to distinguish between knowing and unknowingly contributory fault. 
C) Assumption of risk – One who knows of the danger or risk involved, and unreasonably continues to use the product, may be held to have assumed the risk. This is a valid defense to strict liability. But this is more clearly understood in terms of lack of proximate causation, that the danger did not cause the injury because the victim, knowing fully of the danger, undertook to encounter it. Note that in cases of obvious dangers, the analysis parallels the consumer expectation approach to defect, but it extends beyond obvious dangers. 
1) Application – warning of latent danger – Even where the danger was not obvious, if the P has learned about it and still unreasonably continues to use the product, recovery may be barred.
A. Adequately warned – Courts tend to hold the warning inadequate if it was either incomplete or was watered down by the manufacturer’s own aggressive sale promotion.


2) Limitation – reasonable alternative required – There is no voluntary assumption of risk where the P’s continued use of the known defective product results from economic duress. 
3)  Limitation – voluntary and knowing assumption of risk required – The injured party must have known of the particular danger involved and freely decided to face it.
4) Rejection of assumed risk as complete D – Most courts hold that id a dangerous situation confronts a person who unreasonably chooses to encounter it, the D is not assumption of risk but rather comparative fault. 
D) Disclaimers – Contractual disclaimers of liability generally have been held invalid as against public policy. 



E) Statute of limitations – The personal injury (torts) SoL applies rather than the one for Ks.
F) Preemption – In a few situations, courts have concluded that federal legislation has impliedly preempted state tort law. 
G) “State of the art” defense – Standard that conditions a manufacturer’s liability on actual or constructive knowledge of the risks. A manufacturer is held to the standard of knowledge of an expert in the appropriate field, and will remain subject to a continuing duty to warn of risks discovered following the sale of the product at issue. Ds often raise the so-called “state of the art” defense against a defective-design claim. This is, the D tries to show that the level of technology existing at the time the product was made did not permit a safer design. In general, courts have held that such a defense (1) may be made; (2) is relevant to whether the product is defective; but (3) is not dispositive on the defect issue.
1) Burden of Proof – In the Feldman case, the court shifted the burden of proof to the D on the ? of whether and when the relevant technical information became available. The D is in a superior position to know the technological material or data in the particular field or specialty. 
2) Discovery of danger after distribution – Existence of a continuing duty to warn after sale. However some have rejected this. In products Restatement sec 10, asserted a reasonable seller would warn if (1) the seller knows or reasonably should know that the product poses a substantial risk of harm to persons or property; (2) those who would benefit from the warning can be identified and are likely unaware of the risk; (3) a warning can effectively be communicated to and acted upon by recipients; and (4) that the risk of harm is sufficiently great to justify the burden of providing a warning.
3) Misrepresentation – Seller is liable for physical harm to one who justifiably relies on a material representation even if the maker is not negligent in misrepresenting and even if the person hurt did not buy the product from the seller. 

4) Dual–purpose doctrine – A product might pass the risk/utility test for one purpose could be defective if offered as suitable for another purpose that might not be appropriate. 
Note: No tangible harm is required for intentional torts. Only required in negligence. Harm is used as a sorting device





Scope of Liabilty compared with negligence cases – 


Most jurisdictions seem to impose liability for a narrower ranger of consequences in cases involving strict liability, than in cases involving negligence. In the context of negligence, we saw that where the harm occurs in the kind of danger which made the D’s negligent, but that harm occurs in an unforeseeable manner, the D will generally not be released from liability. This is not the case in strict liability. D will usually be relieved of liability if an unforeseeable cause intervenes, even though the damage is of the same nature as that which made the activity extraordinarily dangerous.





Differences With Custom


*With custom, one manufacturer using a design is no enough because it is not widespread usage. 





*Custom is just evidentiary. RAD is more conclusive.





Advantages of RAD over R>U


*Easier to understand


*More predictable for manufacturer since they know what to look for 


*Uniform comparison since you are comparing like products





Cons of RAD


*Discourages Innovation
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