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Trusts and Estates

I. Introduction – Themes (p. 1)

A. Freedom of Testation:

1. Definition: Functionally the right to disinherit your family, to determine the post- death disposition of your property instead of having it pass by universal default rules.

2. Origin: 1540 Statute of Wills – Previously all property passed by primogeniture with significant incidents to the Lord.

a. Concept: As one of the sticks in the bundle of property rights:

b. A € protected right

i. Hodel v Irving (US 1987 – p3): A complete abrogation of Indian’s right to pass property by devise or descent is Un€ as a taking.

· Note: previous Irving case held that states may make laws changing the rules of inheritance and intestacy, Hodel says no abrogation.

c. Positive law: due process

d. Right belongs to testator, generally decedent (D), thus in Hodel, Π’s got standing by standing in shoes of Indian testators.

i. It was not the right of the Indians to inherit for which they sued.

ii. Rather the right of the Indians to dispose after death.

e. If T can give property inter vivos, he should be able to do so post-mortem

Why?

i. Encourages productivity and saving inasmuch as we recognize a motive to provide for future generations.

ii. Society supports taking care of kids so they will take care of you.

iii. True Paternalism (father knows best ( state supports father).

3. In Tension With Minimalist Approach (non-enforcement of testamentary restraints): 

a. The social investment in the Free Alienability of Land (and Personalty).  Called the “Dead Hand Problem.”

i. What if T would have new info that changes his mind

ii. Cuts into individual freedom.

iii. Mitigated by Rule against Perpetuities: Puts an effective limit on the dead hand of 100yrs or so.

b. Formalism: if freedom of Testation is indeed important, than why make people jump through hoops.  In other areas of law, (e.g. Ks) courts will enforce property rights and have moved away from forms.

c. Social Investment in Family: why allow people to disinherit?

i. Mitigated by Forced Succession Laws.

d. Expensive Administrative Procedure (judges must use balancing tests, ascertain T’s intent, ensuring B’s are fulfilling conditions, etc.)

e. Social cost: esp. free marketability and alienability of land

4. Case: Shapira v Union National Bank 
a. Father leaves $$ to son contingent on his marrying a Jewish Girl of Jewish Parentage.  This is a perfect example of the Dead Hand.

b. Son makes arguments of grounds of (i) state interference with € right to marry; and (ii) public policy argument as against state interest in having citizens marry and procreate.

c. Court upholds will stating that:

i. Not Un€ where state does not step in between two willing actors.

ii. Not against Pub Policy where there is a reasonable chance to marry

· Here, plenty of Jewish girls in area

5. Courts support FOT in most situations.

a. Restraints on Marriage: 

i. Total restraints on marriage are always Struck Down.

ii. Total restraints on 2d marriages are Upheld by ½ the states and Struck Down by the other ½.  Judges tend to uphold so sometimes ( by statute.

iii. Partial Restraints on Marriage: Upheld if:

· Clear (i.e. what is a member in good standing); and

· Appoint 3d party to determine standing, and this saves clarity always.

· Reasonable: not really a total restraint masquerading as a partial one.

· I.e. marry a Mormon if only 10 Mormons not OK.

b. Religious Restraints (In General – EX: so long as he remains a member in good standing of the Church of England): Almost always upheld, unless divisive of families (i.e. raise your daughter in a faith not your own).

c. Inducements to Divorce: Near universally Struck Down, Unless:

i. Economic Motive for support of woman in case of divorce.

· Question is factual one as to Intent of the testator

d. Vague Restraints on Personal Habits: Upheld, Unless

i. Too Vague: cured by 3rd party arbiter again

e. Charitable Restraints: Upheld universally.

6. Effects of Struck Down Wills
Escheat to estate and pass by intestacy; OR

a. Void only the clause in question and uphold the will

i. Look to specific jurisdiction

b. Savings Clause can overcome jurisdictional habit of total voiding of will.

B. Economics of Succession:

1. Historical changes: 

a. Land based economy ( security based economy (negotiable instruments constitute wealth)

b. Major investment in family Firm/Farm which pass at death ( Major investments in Children’s human capital; which

c. Occur during lifetime of Parents (non-saving during life as opposed to saving and passing by will).

2. Social Changes

a. Blended Families

b. Access to Private Law:  Gay Marriages and succession.

C. K vs. Property Rights for Wills and, more particularly, Trusts

1. Nature of the right determines its disposition in litigation, and appropriate doctrines and formalism to be applied by courts.

2. Langbein: Billions in commercial trusts.

D. Will Substitutes

1. Why probate at all?

a. Allows STATE to protect rights (intention) of decedent where he is “disabled” by death to enforce his own rights (like state protects children and incompetents by appointing a guardian ad litem)

b. Also supports State goal of clearing any clouds on title.

c. Protects creditors in an impartial forum.

2. Why different regulatory regimes for Probate and Nonprobate?

E. The Duty of the Lawyer

1. To Whom: Simpson v Caliveras (NH 1994 – p59):
a. Court finds Lawyer has duty to Beneficiary despite no privity: 

i. K theory: 3d Pty Beneficiary doctrine; or

ii. Tort theory: as foreseeably injured party.

2. Scope of Duty: Some states find it to express or disinherited B’s, others to any potential beneficiary.  

3. Fiduciary Duty: Hotz v Minyard (SC 1991 – p66):

a. Watch out when you are a “family” lawyer, you may have a fiduciary duty to a B and so be held to a higher STD, and thus be conflicted out of writing your client, T’s, will.

b. Here, guy lied to daughter about existence of father’s will.

F. Probate Courts

1. Jurisdiction

a. Domiciliary: jurisdiction of probate court in which D lived and died.

b. Ancillary: Jurisdiction of probate court in which D owns real property.

2. Role:

a. Subordinate.  Not Article III Courts

3. Duty: Find T’s intent as expressed in the will.

a. Hence, no parole evidence which contradicts the will is relevant.

b. Simpson v Caliveras: no Collateral estoppel by decision of probate court on issue of what T really intended, b/c Dist. Ct. can admit more evidence.

4. Vocabulary: Wills are Revocable and Ambulatory

a. Revocable – can be revoked.  No will is binding until death because T can always make another, superseding one.

b. Ambulatory – because of absolute revocability, the inclusion of someone in a will creates NO legally vested interest until the death of the testator.

c. Imperfect will substitutes are not Ambulatory or not Revocable

i. E.g. JT, which is only partially revocable and creates a vested legal interest.

ii. BUT will substitutes can be made which are both Revocable and Ambulatory (perfect will substitutes)

d. Passing at Death – Devise/Bequeath vs. Descend

i. Wills – Real property is Devised by the Testator to the Devisee.

ii. Wills – Personal property (personalty) is Bequeathed by the Testator to the Legatee.

iii. Intestacy – Property passes from the Decedent by Descent to the Descendants.

e. Representative of the Decedent/Testator:

i. Executor: appointed by will.

ii. Administrator: appointed by court.

II.  Intestacy: Default Position (p. 15)

A. UPC Intestacy: §§2-101 and 2-102: Deals with Blended Families:

1. Codified on Page 72-73

2. Effectively: Spouse gets everything so long as kids are kids of S and Decedent.

a. Limited to $150K + ½ the balance if S has kids of her own not D’s

i. UPC: strong emphasis on actual bloodlines

b. Limited to $100K + ½ the balance if kids are not kids of S+D but have another parent other than S (e.g. S is a 2d wife)

i. Surviving spouse might not give to kids that aren’t his/hers

3. Proxy for “What Average Decedent would have wanted had he made a will” based on statistical studies.

B. General Intestacy Provisions

1. After Spouse: 

a. Descendants = Issue (children, grandchildren, etc.) (
b. Parents ( Descendants of Parents (siblings, nieces, nephews) (
c. Grandparents ( Descendant’s of Same (
i. UPC STOPS here, does not allow any collaterals beyond this point, who are really “laughing heirs.”  Thus escheats a/f grandparents

· Most states have not accepted this element of the UPC. 

· Some even allow inheritance by step-parents and some in-laws.

d. Other Collaterals (Descendants of Great Grandparents) (
i. Determined one of two systems, see page 92

· Parentellic Preference; or

· Degree of Relationship total.

e. Escheat.

2. Descendants of Any Line take by Representation (Principle of representation)

a. Question of how representation is made is the…

3. Per Stirpes Issue:

a. Classic / English Per stirpes: 12 States

i. Child takes according to his parent’s share

b. Modern / American PS/Per Capita by Representation: Majority of States in intestacy statutes.

i. Divide at first generation where there is someone alive

c. Per Capita by Generation: About 11 States

· Begin at first generation where person is alive; combine shares of dead folks; distribute their shares equally among those alive in next generation

· Equally near, equally dear.

d. NOTE: issue of how to interpret “Per Stirpes” with nothing more in a WILL comes out differently, default is generally English PS.

C. Special Intestacy Issues:

1. Putative Spouses

a. One who is not a legal spouse but who proceeded under a good faith belief that he or she was indeed a legal spouse

b. Most States and UPC give such putative spouses rights coextensive with those of spouses for the purposes of intestate secession.

2. Pending Divorce:

a. UPC says until divorce goes through, still legal spouses, and still inherit for purposes of intestate succession.

3. Unmarried Co-Habitors:

a. Common Law Marriage: live together and hold selves out as spouses ( Married at law for purposes of all legal matters including intestate succession.  Only 12 states.  Others have all abolished it.

b. Other States: Three Possible ways to deal with this.

i. Formal: if not married, no rights, bar none.

· Clear, simple, preserves expectations.

ii. K-Style: Enforce the parties’ expectations as determined by:

· Express Written K of sharing in Assets at Death: some states only this will do to have a court enforce expectations, otherwise default to rule (i) above.

· Implied K of Same: some states are easier about this and will take evidence to determine expectations.

· Meretricious Ks: Some states will refuse to enforce any such K’s of co-habitation, finding that their primary purpose is sex.

iii. Create a constructive trust in equity in favor of the Co-Habitor

iv. ALI Opinion: Treat all people who co-habit and have a common child for 2 yrs with all legal rights of a married person.  If no kid ( 3 yrs.

4. Transsexuals: Insanity

5. Simultaneous Death: If no evidence of who died first, and died together, assume beneficiary pre-deceased the benefactor.

a. Janusz Case (IL 1985 – p78)

6. Unborn children: If birth is 280 days (10 months) a/f claimed conception, burden switches to newborn child to rebut the presumption

a. See Section E

D. Adoption and Intestacy:

1. Common Law: No recognition of adoption.  ( Adoption law is all statutory.

2. All Statutory US Law: Adopted children have same rights to inherit from adoptive parents as biological children.

3. Variations between states on whether they can inherit from their natural parents.

Sole inheritance rule:

i. Hall v Valladingham (MD App 1988 – p98)

· Adoptive children should not be any better off than non, so no double inheritance.  

b. UPC: Same, but exception for stepparent adoptions

i. So as to avoid any disincentive for stepparents to adopt their spouses children and make then their own.

c. Free to have 2 lines of inheritance

i. TX.

ii. And some Federal laws.

d. NOTE: the issue includes whether children will inherit from such parents, and also whether they can inherit through such parents

4. Equitable Adoption (p. 27) – only accepted in ½ the States

a. Issue where legal adoption doesn’t happen

b. Two frameworks for allowing this

i. Contractual Model: 4 prong test for when an equitable adoption K will be recognized, from majority in O’Neal v Wilkes (GA 1994 –p108)

· K is seen as one between the legal guardian and the equitable P’s

· One prong is that person conveying child to equitably adoptive parents must have legal right to do so.  Court finds the aunt here at issue did not have such authority, and ( ≠ equitable adoption.

ii. Equitable Argument: dissent in O’Neal v Wilkes.

· Argues that issue is welfare of child, and constructive equitable K at issue is between the child and the parents, not the legal guardian.

· Thus, child had fully performed taking care of parents, and as such had a cause in Quantum Meruit, which will defeat even the statute of frauds.  

· Minority of States, but trend moving in this direction.

· Functionalism over formalism

5. Adult Adoption: most states don’t differentiate b/t child and adult adoptions

a. Rationale

i. Know somebody will inherit $; won’t die intestacy

ii. The only parties who have standing to challenge a will are heirs (via will)

iii. If a gay man leaves all his fortune to a gay lover, the dispossessed heirs will all challenge on various grounds, and if they succeed, will is overturned and lover gets nothing.  If he is adopted, he takes by intestacy anyway even if will is overturned. THUS, disincentive to challenge.

iv. ALSO if he is a direct descendant in the eyes of the law, this makes any collaterals unable to challenge the will for lack of standing, because they will not take even if the will were to be overturned.

b. Expressly illegal in NY, Legal in DE 

c. Note: adoption is poor substitute for marriage given social consequences and difficulty in reversing

E. Non-Marital Children and Intestacy

1. Common Law Irrebutable Presumption: Husband of mother IS child’s father

a. Notwithstanding evidence to the contrary – old rule.

i. Sin: disincentive for cheating

ii. Difficulties of proof (still exist)

b. Modern – can be rebutted by clear and convincing evidence (out at sea, etc.)

i. BUT can only be rebutted in an action by:

· The Child

· The Mother

· The man claiming to be the Father

· Except in CA and MT, where only child and mother

· NOT the husband himself.

c. This still applies in that a child born after a couple’s marriage will inherit from the husband.  No need to prove paternity as below.

2. Total prohibitions on bastards’ inheritance have been declared unconstitutional.

3. States have different requirements to allow bastards to inherit from the people they claim as fathers:

a. Subsequent marriage of this father to their mother (think – had kids while living together then later decided to finally make it legal and get married).

i. State has interest in making males establish paternity

ii. Where a woman has kids, and then marries a man, the subsequent marriage presumption kicks in and says they are his kids.

· BUT it is rebuttable by clear and convincing evidence.  EX: say the man can demonstrate he did not meet the woman until her kids were 7 and 10 yrs old, and then married her.  

· Again, the action to rebut the presumption can only be brought by child, mother, or man alleging natural fatherhood.

iii. To effectively limit this to the kids then married scenario, the UPC requires the husband to have his name on the birth certificate (from before marriage) and also subsequently undertake to support the child.

b. The alleged father must acknowledge paternity.

i. Expressly in some states, in a written notarized document

ii. Impliedly in some states, just by holding the kid out as a son

iii. Anyone can challenge such an alleged acknowledgement, including the man during his lifetime (which will result in a paternity suit)

c. Some states require that the issue be adjudicated during the alleged father’s lifetime, as in a full fledged paternity suit.

i. NY in Lalli p115: Ct upheld law requiring suit and disallowing inheritance even where father had notarized acknowledgement.  NY Leg. later changed the law to allow holding out as acknowledgement.

d. Others allow clear and convincing evidence of paternity even after the death of the alleged father.

i. CA will accept such evidence, but only if it would have been impossible for the father to hold himself out as the father during his own lifetime. 

F. Class Gifts and Intestacy:

1. When a gift is “to my grandchildren” does this include adopted and nonmarital children?

2. Law of class gifts will NOT follow the rules discussed above, rather tends to the old rules:

a. If testator did not adopt the adoptees in Question, then presumption is that he did not intend for them to inherit.  This is also the general presumption for nonmaritals and all other adopted children down the line, except

i. If T is the one who adopted the children, then class gifts will be interpreted to include those adopted children.

b. TRAP for the Unwary: If client wants a class gift, ASK about whether he intends it to go to any adoptees (ask if there are any) and any potential nonmarital kids.

G. Technology and Intestacy

1. With reproductive technology as it is, a child can have 5 potential parents

a. Sperm donor, egg donor, carrier mother, adoptive mother, adoptive father.

2. Hecht v Superior Court (CA App 1993 – p117): Artificial Insemination after death of father by suicide and leaves sperm to Hecht

a. Challenge on grounds of Pub Policy and all other standard ones (undue influence, incapacity, duress).

b. Court will not characterize the sperm as property, finds it something in between property and life.

c. Held: woman gets sperms

H. Advancements: 

1. Situation where $80K estate passes by intestate succession to 4 kids.  One has $20K cash from parent b/f death, others have nothing.  

2. Kid must put $20K in hotchpot in order to share in estate.  It gets counted with the $80K estate and the total $100K estate passes to all four kids for $25K each.  Hotchpot kid deducts her $20K share and gets $5K, others get $25K each.

3. Common Law presumption was that any large sum of cash was an advancement.  

a. Thus, burden was on child to prove affirmatively that it was a gift.

b. Also exceptions:

i. Special circumstances of a single child, i.e. disabled. 

ii. Exception, for cultural norms like weddings, etc.

· College tuition has been found to be a gift, not an advancement.  No decision yet on Professional School tuition.

4. States moving away, and a number have adopted the opposite presumption, anything not expressly an advancement is a gift.

I. Expectancies:

1. Anticipation of intestate succession is no more a vested legal right than being named in a will.

2. Courts will not support actions for waste, etc by expected inheritor.

3. BUT courts may enforce a transfer of an expectancy for value to a 3d party if the 3d party has performed; avoids unjust enrichment of transferor. 

J. Management of Children’s property after intestate succession 

1. When one of two parents die, the remaining parent gets custody of the child and all his or her property.

2. When both parents die, person who is named Guardian has care and custody of the child itself, decides where he or she will live, etc.

a. However, the legal guardian of the child will NOT have control over the property that the child has inherited, unless it is so provided for in the will.

3. Ownership of this property will be controlled by one of 4 systems:

a. Guardianship – Lawyers should never use this system.

i. Presumptive, default system. 

ii. Guardians are not owners of the assets, but must deliver them, intact, to the child when the child reaches majority (usually 18).  

iii. In guarding, needs Ct. Approval for everything done with the $$, very expensive, and hard to grow the $$.

b. Conservatorship – Still an inflexible system, but better

i. Same as guardianship, with more flexibility to invest, etc.

ii. Still ends automatically at 18.

c. Custodianship – useful for residual assets in big estates where most is taken care of by will substitutes, or in small estates.

i. Created by §.  Every state has laws like this, UGMA (p. 133)

ii. Form instrument, easy and efficient, given $$ to X as custodian for Y.  

iii. Similar to a trust, with flexibility to keep $$ and manage it until 21.

iv. Work well where there are limited funds and parents are comfortable w/ child getting funds at 21

· E.g., where rest of estate has been given to child(ren) in other ways (life insurance)

d. Trust:

i. Ultimate flexibility: no age limit, most investment discretion

ii. Division of ownership

iii. Best when parents have large estate

K. Bars to Intestate Succession. 

1. Most states have slayer statutes to keep courts from having to jump through equitable hoops to keep murderer from inheriting under intestate succession.

a. Statutes say you are treated as having predeceased the decedent for purposes of intestate succession.  

b. In Re Estate of Mohoney (VT 1966 – p141): example of this.

i. Court imposes constructive trust to deny wife’s profit from evil acts (murder/manslaughter).

ii. Says JT would be different, because would require divestiture of a genuine vested property right.

2. Disclaimer Laws:

a. Legal Title in Intestate Succession passes by Operation of Law, so no renouncing inheritances for tax purposes, while someone can disclaim property to be passed to them by will.

i. New Disclaimer laws allow this action for intestate succession as well .

b. Disclaimer makes you treated as if you had predeceased, just like slayer §.

i. One major reason to disclaim is for Medicaid purposes, like Gramma and Grandpa.

c. Troy v Hart (MD App 1997 – p151): Can lose eligibility for G benefits (Medicaid, here) by disclaiming certain benefits.  Can cost you eligibility, even though a creditor could not reach the funds themselves.

d. Lawyers can be liable if they fail to advise clients to make proper disclaimer; must be qualified

i. Certain time and age requirements

e. Relation Back Doctrine – Relates back to time of decedent’s death

i. Idea is that disclaiming means that property never reached hands of person disclaiming.  THUS, creditors cannot reach it (it is not a fraudulent conveyance), the government may not be able to reach it under tax law, but we see that Medicaid can count it.

ii. As to bankruptcy, some courts (7th Cir) have drawn a distinction between pre-  and post-petition disclaimers in determining whether property became part of estate

f. Can be valuable tool in estate planning if used properly (qualified, e.g.)

III.  Wills (p. 43)

A. Age Requirement for Will

1. 18 in almost all States and UPC

B. Capacity Requirement for will:

1. 4 Prong Test for Capacity: T must be able to know:

a. Nature and extent of his own property

b. The persons who are the natural objects of their bounty

c. The dispositions being made; and

d. Demonstrate a rational order to the overall disposition.

2. Mental Illness not proof of incapacity, just evidence of incapacity

a. Hence, it often goes into expert evidence

b. But sometimes decisions are made without same

i. In Re Strittmeyer (NJ App 1947 – p159)

· Ct voids gift to National Women’s Party by crazy old bat who hates men, has some violence, and changed behavior.

· Worst kind of paternalism, Ct substitutes its judgment for hers.

3. Lucid Interval: Incapacity can be overcome in a lucid interval.  Burden shifts from the challenger who has proved incapacity to the other side to show lucidity

4. Mistake is NOT an incapacity and Court will give effect to wills made under a misapprehension or mistake.

5. Insane Delusion is a term of art.  If challenger can show that T was operating under one that impaired the will, then Ct will overturn will.

a. Test for Insane Delusion: 

i. Majority: Could a reasonable person facing these facts persist in the belief of the delusion, what inferences would a reasonable person draw, and if the T kept drawing opposite inferences, ( Insane Delusion.

· Majority opinion in In Re Hoenigman (NY 1960 –p166)

· Man operating under insane delusion as to wife’s fidelity

· Ct orders new trial to determine according to the above test.

ii. Minority: Insane delusion only if there is NO factual basis at all for the belief.

· Dissent in Hoenigman p170

6. Justifications for capacity rule

a. Might not be true will/intent

b. Reciprocity: want to protect people who care for family/elderly

c. Reassurance for the rational: provides incentive to make wills b/f you go crazy

d. Legitimacy of legal institutions

C. Undue Influence: Own Will Requirement

1. Circumstantial Evidence is Necessary (unlike capacity, which may take expert evidence)

a. Expert witnesses given less weight b/c experts don’t really know (unlike incapacity)

2. A presumption of Undue Influence Inures where there is:

a. Confidential Relationship

b. Suspicious Circumstances

i. Lipper v Weslow (TX App 1963 –p177): court found no undue influence even though sole inheritor was lawyer, had key, wrote will

· If disinherited grandkids had visited occasionally, different result

ii. Seward pp197-209:

· Where lawyer benefits over and above, maybe a presumption of Undue Influence, so atty should explain it, make it express.

3. The presumption can often be overcome by evidence of Independent other Counsel

a. But not always:

i. In Re Will of Moses (MS 1969 –p188)

· Ct finds 3d party lawyer not independent enough to rebut presumption b/c lawyer didn’t investigate thoroughly

· LESSON for the Unwary:

· If ever asked to draft a will which does NOT go to the Natural Objects of Bounty ASK:

· Do you have such blood relatives

· Why are you disinheriting them

· Who is the guy this is all going it

· And put it in the will

4. Red Flags for Undue influence Challenges:

a. Age differences

b. Class Differences

c. Race Differences

d. Same Sex

i. In Re Kaufman’s Will (NY 1964 –p193): court upholds undue influence verdict where wealthy man left all for younger lover

5. Alternatives for people in position of Moses and Kaufman

a. Trust

i. Higher std. for incapacity

ii. Trusts show ongoing intent to leave money (whereas will can be executed in one day

iii. Courts are more reluctant to void trust b/c they have to undo every transaction from inception of trust

b. Joint accounts

D. Fraud: Own Will Requirement

1. Fraud in the Inducement: Wrongdoer represents something to T to get will as he wants it

2. Fraud in the Execution: “Here, sign this” and it turns out to be a will.

3. Requirements: T was deceived by misrepresentation and T would have acted differently BUT FOR the Fraud.

a. Very high standard, but ...

b. Fraud argument can be applied broadly—anytime there is any wrongdoing

i. Latham (old lady left $ to evangelist); court held fraud and imposed constructive trust

E. Suggestions for reform (Langbein, 174)

1. Parties who challenge wills could be subject to malicious prosecution suits

2. Look at other civil law countries’ systems (fee shifting; judges, not juries, decide; children have forced share; authenticated wills (validated before death))

IV. Will Formalities (p. 54)

A. Requirements

1. Writing

a. Serves evidentiary most, also cautionary and channeling functions below.

2. Signature

a. Serves cautionary most, also evidentiary function

b. Must be signed at end

c. Codicils (Addendums) must be signed

3. Attestation

a. Generally

i. UPC and majority: two witnesses (others, three)

ii. All states (but CA): testator need not sign in front of witnesses

iii. Many states, witnesses cannot be interested

· If interested, strikes their shares in the will

· Or as CA does it, if interested, creates rebuttable presumption of fraud and undue influence.

b. Self-Proving Affidavit

c. Serves cautionary most, also channeling and evidentiary a bit

d. See Langbein (§C, 5), who urges de-emphasis of requirement

4. Publication (“I intend this to be my will”) 

a. UPC: not required

i. But will make life easier and ensure compliance in all states

b. NY: required; CA: essentially required

c. Serves cautionary most, also evidentiary a bit.

B. Purposes of Formalism

1. Cautionary

a. Rituals make people think twice, this is serious stuff as opposed to scribbling

2. Evidentiary

a. T will always be unavailable to testify as to his intent

3. Protective

a. Want to make sure T’s dispositions come from their own free will

b. Probably more important in the old days when people made wills on their deathbeds

4. Channeling/uniformity

a. Certainty and rest: I have made the will according to form, I have done the ceremony, now I am assured my intent will prevail.

b. Standardization and Uniformity lead to efficiency in creating and enforcing.

C. Substantial Compliance

1. Doctrine – Langbein: 

a. Formalist ( Purposive

i. Formalism in drafting wills = Good.  Formalism in interpreting = Bad.

ii. Arguments for:

· Invalidating wills which fail to meet all formalities but can be shown by clear and convincing evidence to reflect the true intent of the testator places the forms of formalism requirements above its goals.

· Therefore, it is self defeating and so courts should recognize substantial compliance.

· We have equitable intervention for Ks, so why not here when stakes are higher

· Plus, judges/courts are already involved b/c of probate

· Also, we already effectively allow substantial compliance doctrine with respect to will substitutes, which are interpreted much less Formally, so why not here as well.

      b.   Adopted by In Re Will of Ranney (NJ 1991 – p252)

iii. Will is signed by T, and there is a self-proving affidavit signed by T and 2 witnesses, but Will itself is not signed by two witnesses

iv. Court adopts substantial compliance position as law, cites Langbein

· First and one of few courts that adopts this position

2. TENSION in substantial compliance doctrine is that we do not want to incentify sloppy drafting and departure from the formalities and all the purposes they serve, listed above. 

a. Most states have not adopted this MINORITY POSITION

3. UPC §2-503: Harmless Error – p252

a. NOTE: this means UPC would allow Holographic wills in every state since it effectively abolishes the attestation requirement.

b. Restatement (3rd): shouldn’t examine each formality in isolation

4. Dispensing Power – Australia, Canada and Israel

a. Same purpose as substantial compliance,

b. Different method kind of usurps legislature

5. Langbein: de-emphasize attestation requirement b/c

a. Brings will formalities in line w/ will substitutes

b. Other substantive doctrines (fraud, undue influence, capacity) can better serve the goals of actual attestation requirements

c. B/c of cautionary function attestation serves, don’t abolish, just de-emphasize

D. Holographic Wills

1. Recognized in about half the states

2. Requirements

a. Must be entirely in T’s own handwriting

i. UPC doesn’t require this

ii. Unclear how this is affected by computers

b. Signed: can be signed anywhere; unlike regular wills which must be signed at end

3. States are split whether they enforce laws of original state (that upholds holographic wills)

4. Fails channeling/uniformity function but good for evidentiary

a. Overall decision: depends on weight given to each purpose

E. Revocation

1. Possible anytime before T’s death

a. B/c wills are ambulatory and do not convey legal interest until T’s death

2. UPC § 2-507 (p276) How to Revoke

a. In writing 

i. If subsequent will makes disposition of entire estate, then presumed to revoke previous will by inconsistency

ii. If not, then presumed to be a codicil

· Codicil supplements a will, adds to it

· Does NOT need to state: this is a codicil to the will of…

· In states that recognize holographic wills, these will revoke original will

iii. Writing “Void” on back is insufficient

· Thompson v. Royal (280): court wanted more defacement or mutilation

b. By physical act upon the will:

i. Destruction by fire or tearing even if it doesn’t touch words.

· BUT try and really destroy it GOOD

· See Thompson v Royal (VA 1934 –p280)

ii. NOTE: a COPY of a will is a Xerox.  A DUPLICATE is another will, duly signed and attested, kept somewhere else.

· Copy can never be admitted to probate, but a duplicate can

· Therefore, always keep a duplicate if the T is disinheriting close family who will have physical access to the T’s duplicate of the will, because if destroyed can be seen as revocation, because of the…

3. Presumption: If a will is in possession of T and cannot be found among her things after he death, there is a presumption she destroyed it and it is revoked:

a. Harrison v Bird (AL 1993 –p277)

i. Not enough for lawyer to destroy will; client must be present

4. When a will is revoked, its codicils are revoked as well.

5. Revocation by operation of law:

a. Divorce almost everywhere revokes portions of a will leaving it to the divorcee spouse by name.

b. Omitted Spouse Rule:

i. Majority: Where will is made before marriage and new spouse is not provided for, she will be provided a share by law (acc/to intestacy rules), greater than the elective share.

· Exceptions:

· If she is provided for elsewhere as by will substitutes

· If there is evidence omission is intentional

ii. Shrinking Minority: Require child be born b/f revocation of old will

F. Revival: 

1. UPC and majority: revocation of will #2 which revokes #1 does not revive #1 unless there is evidence that is what T wanted

a. Example: Problem 2: Page 298: this was not a subsequent will, so use UPC §2-509(a) for acts, and find that Heirs Take by intestacy

2. But minority of states differ on this.

G. Ks to Make Wills:

1. Majority: If a party leaves a will that’s not in accord with the K for that will, will will be probated but K law imposes constructive trust would be on the estate

2. Via v Putnam (FL 1995 –p323):

a. Minority view

b. Pretermited wife takes before K Creditors who are 3d Party Beneficiaries of a Mutual Will K not to Revoke the will.  

c. Problem brought out by subsequent marriage

V.  Will Substitutes (p. 69)

A. Generally

1. Present Transfer Theory: Will Substitutes are different from wills because they entail a present transfer of a future interest, while wills never convey a present interest, just an expectancy

2. Revocability Allowed: There can be a present transfer even if the interest transferred is revocable in the future

a. Kind of like an equitable life estate/remainder determinable or subject to condition subsequent

b. Example of present interest transferred / valid will substitute which is revocable is naming someone the beneficiary of a Life Insurance K.

i. This person can sue to enforce rights as 3d party beneficiary, but you can change his status anytime.

3. Formalities: Generally, will substitutes are subject to fewer formalities

a. As to our 4 concerns for which we support formalities, many are taken care of by will substitutes in that they are often Standardized Forms which provide channeling and a set writing, which need signatures, which takes care of cautionary concern. 

i. Life Insurance K is paradigm example

ii. Revocable trust, not so much.

4. Substance of Will Law

a. Wills law developed over 100s of years to avoid litigation, and conform to expectations

b. Will substitutes are much newer, but courts will sometimes adopt the law of wills to Will Substitutes.  Not given but you can argue for it.

i. Example: Law of Lapse

· For Wills, unlike for intestate succession, the Common Law implied a condition of survivorship on any named beneficiary unless the will indicated otherwise.  A(B by will, B predeceases A, (gift lapses.

· States have all reversed this presumption with Anti-Lapse statutes.  Now, unless will provides for gift to lapse, a gift from A(B is read as one to B and if he is dead then to his heirs by representation.

· Q is: what to do with Will Substitutes in this context

· UPC provides for anti-lapse of Wills and Will Substitutes

· But many states do not.

c. Langbein quote on p 338.

B. Payable on Death (POD) Instruments

1. Life Insurance K Payable to Beneficiary of K

a. The Most Accepted form of will substitute.  Every state finds this a valid nontestamentary disposition no matter what.

b. TERMS of life insurance K will Govern revocability and change of B’s

i. Cook v Equitable Life Assurance Society (IN App 1981 – p339)

· Court says terms of a life insurance K will determine whether the B can be changed by will or not (Contract, not wills, law governs)

· Here, K did not so provide, and so could not change B by will.

ii. Followed by a Large Majority of States

c. OK partly b/c B has right to sue (defeasible); thus transferred interest

2. Other POD Contracts: 

a. ½ of the States NEVER allow POD provisions in any K outside of a life insurance K and all courts are hostile to them

i. Wilhoit v People’s Life Insurance Co. (7th Cir 1955 – p331)

· Court finds that Mrs. Wilhoit’s attempted disposition by K of $ held for her by an Insurance Company, but NOT as a life insurance K is void as an invalid testamentary disposition (didn’t comply w/ Wills Act)

ii. Concern is cautionary and channeling issues.

UPC and other states do so allow POD Contracts to be OK

iii. Estate of Hilowitz (NY App 1968 – p336)

· OK to provide by partnership K for survivorship.  Can provide for spouse this way.

iv. UPC §6-101 (p337) allows for POD provisions in ANY written K. 

C. Multiple Party (Bank) Accounts

1. Examples

a. Bank, stock accounts w/ multiple names on them

2. Differing interpretations of effect of multiple party accounts (A puts $ into acct. for A& B)

a. Majority rule: each co-depositor owns what they contribute

i. Person can be personally liable for excess of withdraws over contributions

· Laches is a defense

ii. UPC: bank should ask when acct. is opened what type of account it is and whether there are survivorship rights

b. A&B both have lifetime rights to withdraw money and survivorship rights

c. B has legal power to withdraw funds on A’s behalf but no survivorship rights

i. Convenience/agency account (often w/ old/sick people)

d. P.O.D. Account: B has right to funds at death, but no lifetime benefits

i. Common law: Courts don’t like these b/c no present transfer of interest

ii. Legislatures have authorized their use

3. Franklin v. Anna Nat’l Bank (IL, 1986, p. 345)

a. Court ruled joint account was agency/convenience account by examining intent of T when he established account and T’s subsequent actions

i. Intent was to leave money for caregiver

b. Form of account was not dispositive here

D. Totten Trusts (A deposits $ in trust for B)

1. Valid in many states (inc. IL, NY, CA)

2. Features

a. Depositor retains exclusive control until death

b. Implied condition of survivorship

3. Reasons courts uphold these but not POD accounts

a. Present transfer test is satisfied b/c B has equitable remainder

b. Revocable; but... (Counters) can be made irrevocable by

i. Giving beneficiary access to account

ii. Providing notice to B that he is entitled to trust

iii. Davis: therefore suspicious of present intent to transfer test

E. Joint Tenancies and Tenancies by Entirety

1. Requirements

a. Time, title, possession, interest (same share, attained by same document)

2. Features

a. Rights of survivorship

b. JT can be unilaterally severed by either co-tenant 

i. Tenancies by entirety cannot be

3. Impure will substitute

a. Current interest created is irrevocable

b. Grantor risks unilateral severance and could lose half his assets (thus, risky)

c. Creditors have to seize assets during lifetime

F. Revocable trusts

1. Ex: G transfers property to trustee, T, in trust, directs that net income from property go to G during his life; at death, one of two things

a. Corpus (remaining assets) to B

b. Trustee continues to distribute net income to B

2. Declaration of revocable trusts (2 ways)

a. Transfer it to 3rd party who has control over assets

b. Self-declared trust: impose/declare a trust in yourself; name yourself trustee

i. Can’t have trustee and beneficiary be the same

· Unless there is more than one beneficiary

3. Features

a. Trustees have fiduciary obligation to settlor and beneficiary

i. Cannot intermingle funds of different or personal accounts

4. Farkas v. Williams (IL, 1955, p. 352)

a. Facts: self-declared revocable trust of stock in which settlor retained many rights (income, alienate, change B, proceeds)

b. Held: Trust upheld b/c settlor could not re-gift stock; thus, B received something and could sue for breach of fiduciary duty

i. Note: Very unclear if/what interest was actually being passed

5. Inter vivos trust

a. Assumed irrevocable unless grantor clearly retains right to revoke

i. CA: opposite: presumption of revocability

Common law: trust can be created only if res exists

Clymer: A devise or bequest may be made to the trustee of a trust to be established by the testator, including a funded or unfunded life insurance trust, even if the testator has reserved any and all rights of ownership in the insurance contracts if:

ii. Trust is identified by the will

iii. Terms of the trust are set forth in a written instrument executed before or concurrently with the testator’s will

· Regardless of asset value of corpus

· Validates pour-over wills

6. Creditors’ Ability to reach trust assets

Modern View: Rule: bank can reach whatever assets settlor/beneficiary (debtor) had access to

i. State Street Bank v. Reiser (MA, 1979, p. 368): Man received unsecured loan; put all assets in trust; died; bank could reach assets

· Bank should have asked if any assets were held in trust

ii. Restatement (3rd)

iii. Revocable trusts have also been held liable to Medicaid, tort creditors, etc.

iv. Note: in JTs, life estates, creditors can’t reach remaindermans’ assets 

b. Old view: emphasis on form, not function: creditors could not reach assets

c. Pour-over trusts: Assets that pour over into trust a/f settlor’s death are not reachable (b/c they are reachable in probate)

G. General policy considerations/Toward a Unified Theory of Succession

1. Davis/Alternative approach: Should test will substitutes based on substantial compliance w/ formalities of Wills Act

a. Thus, POD accounts would be valid like Totten Trusts

2. Economics: 

a. Most assets are in will substitutes (upper class especially), yet probate continues to dominate legal system

i. Disjunct b/t reality and law

3. Similarities b/t will substitutes

a. Mass marketed by financial institutions (standard forms, e.g.)

b. Asset specific

c. Permit ongoing control of assets

4. Advantages of will substitutes

a. Avoid probate

b. Avoid formalities of Wills Act

5. Why even have probate and counters

a. Protect T’s intent

i. Will subs already do this

b. Helps protect creditors (State Street, e.g.)

i. No real effect on creditors (wouldn’t have let them popularize if otherwise)

c. Title theory: increases marketability and alienability of land

i. Most property isn’t held in title now; personal property doesn’t require probate

d. Conclusion (Davis): Should just view will substitutes as non-probate wills

VI. Forced Succession (p. 90)

A. Marital property

1. Separate property: whoever earns the money owns the money

2. Most states

B. Community property

1. All assets earned by either spouse during marriage constitute community/marital property

a. Spouses owe each other fiduciary duty when managing property

2. 8 States use this

3. Advantages: 

a. See Cross and D6 below

C. Rights of surviving spouse

1. Decedent spouse’s SS

2. Private pension funds

3. Homestead protection: spouse and kids can stay in home free from creditors

4. Personal property up to $10K

5. Allowance (in most states): reasonable, temporary amt. on which family can survived

a. Deducted from estate

6. Dower: widow entitled to life estate in 1/3 of all RE owned by husband during marriage

a. Still exists in only 5 states

b. Don’t need to renounce will to take dower (unlike elective share, below)

D. Elective Share

1. Replaced dower in most states b/c

a. Wealth was no longer held in RE

b. Dower tied up marketability of land

2. Features

a. Not a present property right

b. Applies to all property (not just land)

c. Gender neutral

d. Gives outright ownership not life tenancy of probated estate, not all property

i. Percentage varies from 30% to 50%

e. Usually personal to surviving spouse 

i. Cross: court can appoint person to elect on behalf of person on Medicaid who would otherwise lose eligibility

ii. Other creditors cannot generally force person to elect

f. Must renounce will

3. All states (but GA) have elective share statutes

a. In community property states, surviving spouse chooses either this or dower

4. Rationale

a. Provide spouse w/ ongoing support

b. Partnership: makes marriage akin to partnership theory (as in comm. property states)

c. Men earn more

d. Women generally withdraw earlier from workforce

5. UPC

a. Sliding scale dependent upon length of marriage (15 yrs: 50%)

i. Trying to approximate comm. property states

b. A/f 1993, UPC and most states say life estate is not chargeable

c. Mentally incompetent spouses: someone can elect for them, but they only get it in trust and rest goes to decedent’s named beneficiaries

d. Eliminates problems of adhering to fiction that will substitutes are other than non-probate will

i. See Elan’s notes, p. 45

6. Vs. community property

a. Davis: Community property (her preference) would eliminate cases like Cross
b. Community proper is more fair in that it excludes separate property and inheritances received during marriage

7. Homosexuals

a. 48 states refuse to allow gay spouses to elect a/g the will

i. E.g., In re Estate of Cooper (NY, 1993, p. 493)

ii. HI, VT have taken steps to allow this

VII. Trusts (p. 100)

A. Tax Issues

1. Estate tax: T is taxed on value of his property at his death

a. Fed. tax code: chooses this over inheritance tax (on recipient)

2. Gift tax: so that T cannot give all away to avoid estate tax

a. Applies where you give away all incidents of ownerships (thus, not trusts)

3. Unlimited marital deduction (1981)

a. Spouses can transfer unlimited amounts between each other, and will not be taxed until death/gift of last spouse

b. Exempt until value exceeds $600,000

i. Exemption is increasing each year

4. Generation skipping tax

a. Eliminates use of dynastic trusts, which enable family to pay tax on property continually passed on only once (at settlor’s death)

5. Economic Growth and Tax reconciliation Act of 2001

a. If passed, no effect until 2010

6. Wills: executor of will is responsible for paying taxes due; can go to estate to recover; if insufficient, can go to B’s to recover

B. Standard features

1. Title

a. B has equitable title

b. Trustee has legal title

2. Different provisions:

a. Dispositive provisions: who gets what

b. Administrative: to set up trust and impose duties on trustees

C. Variations

1. Third-party trust

2. Self-declared trust (can be done so orally)

3. Resulting trust: when trust fails b/c

a. Occurs when

i. Trust is passive/dry b/c trustee has no duties to perform

ii. When the settlor doesn’t provide for the whole Fee simple absolute (FSA) (essentially, the resulting trust would amount to a reversion at the end, back to the settlor).

iii. Where one person pays the purchase price for property and causes title to the property to be taken in the name of another person who is not a natural object of the bounty of the purchaser.  (“Purchase money resulting trust”)  

b. Result: Bs acquire legal title to trust property

c. Statute of frauds: does not apply to resulting trusts

d. Fiduciary relationship: none

i. Once a resulting trust is found, the trustee must reconvey the property to the beneficial owner upon demand.  (Rest. 3d of Trusts, §§7-9)

4. Constructive trust: not a trust; equitable remedy only

D. Test to determine existence of trust: is there a clear manifestation that person meant to create a trust

1. Very low standard; easy to establish

E. Uses/Purposes

1. Avoid probate

2. Manage property

3. Tax advantages

4. Achieve control thru successive generations

F. Requirements of trusts

1. Trustee: 3rd party or self

a. Duties: held to very high standards to

i. Administer trusts in sole interest of Bs and other remaindermen

ii. Restrict self-dealing where trust is doing business

· Proving good faith and proving fairness will not rescue someone from self-dealing charge; personal liability attaches to any profit made on any self-dealing transaction

· Can be compelled to restore any sold property

iii. Preserve corpus of trust and make it productive

iv. Earmark and not commingle

· Old rule: SL for any losses if funds were commingled

· New rule: only liable for losses attributable to breach of duty not to commingle

v. Keep accurate accounts

· If trustee fails here, the presumptions are all against him.  He has the burden of showing on the accounting how much principal and income he has received and from whom, how much disbursed and to whom, and what is on hand at the time.  Bogert, quoted in Jimenez, where father’s letter was an incomplete accounting because it was incomplete and inaccurate, since it failed to reveal the true value attributable to the stock.  (p.572)

vi. Invest prudently

· Duty of fairness to both Bs and remaindermen

vii. No delegation of trust powers

· Trustee must remain involved (p. 927)

· If there is more than one trustee, all must be involved (unanimity requirement) in discretionary and investment decisions

· Exception: Charitable trusts: majority participation is fine

b. Effects of failure to fulfill requirements

i. Denial of compensation

ii. Personal liability

iii. Removal by court as trustee

c. Acceptance: trustee must affirmatively accept his role

i. Silence/inaction are insufficient

ii. Once trustee accepts, he can be released from liability only with consent of beneficiaries or a court order

d. Who can be trustee

i. Individual, corporation, B, settlor, Third party

ii. Can be one or more trustees

iii. Trusts do not fail for lack of trustee; if settlor intended to create trust, court will appoint trustee

· If trustee dies or refuses appointment, court appoints successor trustee

· Rare exception: if trustee powers were personal to named trustee

e. Proper standard

i. Good faith: broad; almost anything goes

ii. Reasonableness: more narrow

2. Res: can be any property of any value (inc. non tangible assets: K, prop. rights)

Debate over whether this requirement has outlived itself

i. Don’t need res for an inter vivos trust if settlor executes a pour-over will; so why do we need res otherwise?

b. Res must be tied up in trust

i. Unthank v. Rippstein – he didn’t intend to tie up his assets in a trust and assume fiduciary duties, so no res.  

· No one would restrict all of their assets in order to pay out $200 a month

ii. Brainard – future profits do not constitute a res

· This is the majority rule, and the minority rule is that as long as there’s intent, there’s a trust even with no res (see Speelman)

· If a person purports to declare himself trustee of an interest not in existence or if he purports to transfer such an interest to another in trust, no trust arises even when the interest comes into existence in the absence of a manifestation of intention at that time

iii. Speelman v. Pascal – Where Pascal had exclusive rights (a license) from the Shaw estate to make a musical version of Pygmalion, court held that Pascal could transfer an enforceable right to percentages to accrue to Pascal on the production of a stage or film version of a musical play based on “Pygmalion.”  

· Here, plaintiff wins a share of the future royalties, which is the opposite outcome from Brainard
3. Beneficiaries (Bs): equitable interests

a. Trust needs one or more Bs to whom trustee owns fiduciary duty

i. They can be unborn or unascertained at trust’s creation

ii. However, trust can fail if Bs are too indefinite to be ascertained at time trust goes into effect

· Clark v. Campbell – Where testator created a trust for the bequest for the benefit of his “friends,” the court assesses whether “friends” is a definite and ascertainable enough class of beneficiaries for this private trust (since refers to “trustees” in the ninth clause, cannot be said to be a gift), 

· Held that the word “friends,” unlike “relations,” has no accepted statutory or other controlling limitations and therefore is not definite or ascertainable enough to qualify this as a private trust.  Resulting trust.  (Not a POA because not an optional power (the trustees don’t have the option not to distribute) but a “power coupled with a trust.”  Therefore, it’s a fiduciary duty and not a nonfiduciary POA.)

· Sometimes if a provision of a will is indefinite, will be construed as a POA instead of failing altogether.  This, however, is the minority view, and is expressed in the Rest. of Trusts

· In re Searight’s Estate – since trust was for one dog (“Trixie”) and not for the humane society or some organization, the fact that Trixie doesn’t have standing and therefore is not ascertainable invalidates this trust

· Trust time cannot exceed Rule A/g Perpetuities, which is determined based on the measuring lives of the relevant lives in being at the creation of the trust + 21 years

· In re Searight’s Estate – animals cannot be measuring lives.  Many trusts on behalf of animals have failed due to RAP.  Drafting problem, because there was a possible way that Trixie could have continued to need the income more than 21 years after the death of everyone alive today

· Exception: charitable trusts: Bs need not be ascertainable

· Trusts are charitable when they are for: (1) the relief of poverty; (2) the advancement of education; (3) the advancement of religion; (4) the promotion of health; (5) governmental (including local govt) purposes; and (6) other purposes the accomplishment of which is beneficial to the community.  

· Must be of a sufficiently broad class of people so that they’re charitable and not just being nice to your family or friends.  

· Benefits to having a trust construed as being public: (1) no need to have definite beneficiaries (so who has standing to sue to enforce a public charitable trust? All states say that state attorney general has standing, the org, but what about usual beneficiary of the public trust – law in flux); (2) tax exempt under 501(c)(3); (3) exempt from RAP

b. Remedies to Bs

i. Trustee’s personal creditors can’t reach trust assets

ii. Personal claim a/g trustee for breach of fiduciary duty

iii. Trust pursuit rule: when trustee wrongfully conveys property, beneficiaries can pursue those specific assets to their current holders

· BFP exception

iv. Can impose trust on substituted assets

v. Entitled to proper accounting

4. Intent to make trust

a. No particular form, words are necessary; test is whether person manifested intent to create trust relationship

i. Jimenez v. Lee – Where donors did not expressly direct father to hold the subject matter of the gift “in trust,” it was enough that the gift was made with the intent to vest the beneficial ownership in a third party, for the educational needs of the daughter.  Father claimed it was a custodianship, daughter (who won) claimed it was a trust

b. Intent to make a gift means intent to impose the duties of a trustee

i. Hebrew U. v. Nye – The difference between giving a gift and making a trust is that to intend to make a gift, you don’t need to intend to impose duties.  Here, Ethel announced at the luncheon in front of the president of Israel that she was going to donate her husband’s library to Hebrew U., but never delivered.  (Though list should have equaled symbolic delivery.)  

· Ethel didn’t intend to impose duties upon herself as a trustee; thus, no trust

· Court later reversed for equitable reasons, holding that a gift existed

5. Parties

a. Generally: One person can be settlor, trustee, current beneficiary, and future beneficiary, as long as one is not the SOLE beneficiary – must be another named beneficiary, either with a present or future interest, so that you have someone to enforce the trustee’s duties 

i. Otherwise, passive(fails(resulting trust

b. Trustee (above)

c. Beneficiary (above)

d. Settlor: person who creates trust

i. Has no standing to enforce the trust unless he is a named B of trust

ii. Can create two types of trust

· Inter vivos trust during his life; created by

· Declaration of a trust, in which settlor declares that he holds certain property in trust (so he is the trustee)

· A declaration of trust of personal property only requires that the donor manifest an intention to hold the property in trust.

i. Some states require that an oral trust be proven by clear and convincing evidence.

· A declaration of trust for real property requires a written instrument (Statute of Frauds)

· Deed of trust, in which settlor transfers property to another person as trustee

· If the settlor is not the trustee, he needs a deed of trust, which must be delivered to the trustee

· Testamentary trust (via will): settlor cannot be trustee b/c he’s dead

G. Advantages of Trusts over Life Estates

1. Legal life tenant has no power to sell a fee simple unless this power is granted in the instrument creating the life estate.

a. If no power granted, life tenant can go to court and obtain a judicial approval of a sale, but that’s expensive, so no legal life estate should be created without mechanism for sale of the property should circumstances warrant sale

b. If property sold under power of sale, proceeds either go to life tenant, which is effectively a general POA in the life tenant and that has serious tax disadvantages (which defeats the whole point of a LE, which is to avoid death taxes upon death of life tenant), OR instrument could provide that proceeds are to be held in trust by life tenant for income to tenant for life, and then to remaindermen (but make sure to spell out these terms in the will or else litigation).

2. Restraint on alienation of a legal life estate would be void.  

a. During the life tenant’s lifetime, the real estate cannot by mortgaged by the life tenant. After all, a banker would only secure a mortgage with a FSA, not a LE, so to get one, the life tenant would need to get all the remaindermen and reversioners to sign the mortgage, which might be impossible if the future takers are unascertained.  So, someone should be given the power to mortgage or else the life tenant and remaindermen may be stuck with property that cannot be improved because it cannot be mortgaged.  But if the life tenant is given the power to mortgage, that’s a general POA and tax disadvantages come with that. 

b. If rental property, need power to lease beyond life tenant’s life or else might be impossible to rent.  But if renting in this way is possible, and life tenant can collect a lump sum in advance for the rent, can appropriate part of remainder to self and then general POA(tax disadvantages

3. Possible waste actions by remaindermen.  If allowed to “waste,” general POA(tax disadvantages.

c. Problems with expenses (paying taxes, keeping property in repair, paying interest on the mortgage, but no duty to insure buildings on the land – so if gets insurance and buildings burn(life tenant collects all insurance money (so what to remaindermen?)).

d. If life tenant goes into debt, creditor can seize life estate and sell it.  If debtor is a remainderman, creditor may be able to seize the property and sell it.  

e. Trespassers may damage the property

f. Government may exercise eminent domain

g. Third party may be injured on premises

4. Basically, the law of trusts is far more stable than the law governing legal life estates.  If any of the above problems arise in a trust context, the law of trusts provides a way out, whereas the law of legal life estates does not.  Therefore, NEVER advise your client to create a legal life estate.  Always opt for a trust.  

H. Spendthrift Trusts

1. Features

a. Bs cannot voluntarily alienate their interests

b. Creditors cannot reach Bs’ interests; exceptions

i. Child/spousal support

· Majority: judgments for spousal and child support can be enforced a/g debtor’s interest in spendthrift trust

· Shelley v. Shelley (OR, 1960, p. 633): don’t want state to pay child and alimony support

· B/c trust was discretionary and named B’s children and not spouses as Bs, only child payments could reach corpus of trust

i. Divorced spouses had to wait until B received the money

· Another benefit of making discretionary trust

· Substantial Minority: trust can’t even be reached for spousal/child support

ii. Self-settled trusts

· US Majority: spendthrift trust established by settlor for his own benefit cannot shield him from creditors

· Off-shore Asset Protection Trusts (OAPT), Alaska, DE: people can self-settle to limit liability if irrevocable

· Settlor can still retain much control

· Common among lawyers and doctors wanting to limit malpractice claims

· Caymans: can even self-settle trust a/f lawsuit has been filed

iii. Tax liens: can reach Bs’ interests

iv. Tort creditors: law in flux

2. Created by

a. Imposing a disabling restraint on Bs and their creditors (“spendthrift clause”)

3. Good b/c

a. There’s no reason why a parent would not want to protect his children by keeping money in the family

b. Current generations keep future ones from squandering family assets

4. Bad b/c

a. Promote an elite class of wealthy families

5. Viability/recognizabilty

a. Recognized in almost all jurisdictions

i. NY: all trusts are spendthrift unless settlor expressly makes the beneficiary’s interest transferable

ii. Others: trusts are not spendthrift unless settlor expressly inserts a spendthrift clause

I. Discretionary and Support Trusts

1.  Mandatory: trustee must pay out to specified people

a. Rule: Bs of mandatory trust can freely alienate their interests

b. Includes support trusts
i. Definition: Requires the trustee to make payments or income to the beneficiary in an amount necessary for the education or support of the beneficiary in accordance with an ascertainable standard

ii. Station-in-life rule (NY): trust can provide whatever is necessary to support the beneficiary “at his current station in life”; even if luxurious

iii. Different from mandatory trusts b/c

· Beneficiary of a support trust may NOT alienate her interest
· Creditors of the beneficiary cannot reach the beneficiaries interest

· Exception: suppliers of necessaries may recover through the beneficiary’s right to support

· Exception: assets in support trust count for purposes of Medicaid

iv. Note: If trustee is bound to pay out ascertainable amount annually –- like all the trust income --- this is not a support trust, even if it says “Pay the income to Mary annually for the support of her children.”

2. Discretionary: trustee can be given discretion as to whom to pay (but can’t be too vague a class), how much money to give beneficiaries, and sometimes given power to decide whether to distribute both income + principal or not.  

a. Common is a “spray” – trustee has to pay income every year, but can choose how much to give each

b. Rule: Generally, beneficiaries of discretionary trusts do not have “property” or any “right to property” in non-distributed trust principal or income before the trustees have exercised their discretionary powers of distribution

i. Rather, they have “mere expectancies”

ii. US v. O’Shaughnessy (MN, 1994, p. 643)

· B cannot compel trustee to pay him

· Majority: Creditors have no remedy a/g B until he is paid by creditors

· Minority: Creditor may be entitled to order directing trustee to pay creditor before trustee

J. Modification of Trusts

1. US Common Law rule: 3 requirements for modifying trust

a. All Bs consent

b. No Bs are under legal disability

c. Would not frustrate Settlor’s intent

2. Restatement: supports this position except

a. Comment b: Cannot modify trust simply b/c it would be advantageous to Bs

3. British Rule: dead hand of settlor does not control at expense of Bs

4. In re Trust of Stuchell (OR, 1990, p. 652): testamentary trust to ensure that trust funds would supplement, rather than replace, B’s current benefits from public assistance; one B was on Medicare and other sought to revise trust so that he didn’t get trust money

a. Held: Court did not have authority to modify trust

b. Davis: could have used public policy rationale: don’t want people to use state money rather than their own for Medicaid

5. Drafting Mistakes

a. Judges often revise trusts due to drafting errors (but never wills)

b. Another example that the distinction b/t wills and trust law is becoming untenable

6. Powers of appointment

a. Granting special POA to B or 3rd party would solve many of these problems

i. Special power of appointment: power to appoint the property to, or modify a trust of the benefit of anyone except the donee

· No adverse tax consequences to donee

K. Termination of Trusts

1. Rule in US: trust cannot be terminated prior to the time fixed for termination, even though all beneficiaries consent, if termination would be contrary to a material purpose of the settlor.  

a.  “Claflin doctrine” – 21 yr old, sole B, wants the money now, not when he’s 30, but not allowed to terminate the trust because such termination would violate the intent of the testator. – trend is to limit Claflin doctrine, though.

2. Generally, no termination if (i.e., following all constitute T’s intent)

a. Spendthrift trust

b. B is not to receive principal until a certain age

c. Discretionary trust

d. Support trust

i. Where trustee is directed to use trust income or principal for the benefit of an individual, but only to the extent necessary to support the individual

ii. In re Estate of Brown (VT, 1987, p. 657): Trust held to have two purposes: the first for the provision of education and the second for the assurance of a life-long income for the beneficiaries through the management and discretion of the trustee.  

· This second purpose if inferred from the language of the trust, which states that trustee must provide for the “care, maintenance and welfare” of the lifetime beneficiaries “so that they may live in the style and manner to which they are accustomed, for and during the remainder of their natural lives.”  

· Held: cannot terminate the trust.  

· But they can assign/alienate the trust because it’s not a spendthrift

· Counter: why have the restriction on termination of the trust?

L. Changing Trustees

1. Rule (Restatement): Court will not change T simply b/c B(s) want to

a. Behavior must be particularly shocking or T must have breached duty

2. Litigation

a. Heirs (w/ unanimous consent to litigate) bear legal fees for both sides

3. Ways around this requirement

a. Settlors/Benefactors should name a co-trustee, who would share investment or distribution authority with the bank.

b. Include a removal clause in the trust agreement, which allows heirs to change corporate trustees without going to court.

c. Benefactors should set annual fees, so that banks won’t be able to hike their prices after the benefactor dies and the heirs are stuck paying them

d. Make sure a friend or relative has a copy of the trust agreement to ensure that the bank follows the stipulated rules

4. Uniform Trust Act, §706 (1999): Removal of trustee

a. By

i. Court, sua sponte

ii. Settlor

iii. Co-trustee

iv. B(s)

b. If

i. Trustee committed material breach of trust

ii. Lack of cooperation among co-trustee substantially impairs administration of trust

iii. Investment decisions of trustee, though not a breach, have resulted in investment performance persistently and substantially below those of comparable trusts

iv. Because of changed circumstances, unfitness, or inability to administer trust, removal would be in best interests of Bs

VIII. Powers of Appointment (POA) (p. 130)

A. Definition

1. Powers in trust beneficiaries that give them the ability to deal flexibly with changing circumstances in the future – with births, deaths, and marriages in the family; with the ability of children to manage property; with changes in the economy and investment returns; and with changes in the laws

B. Players

1. Donor: person who creates POA

2. Donee: person who holds POA

3. Objects: person in whose favor POA may be exercised

a. Appointee: when power is exercised in favor of person, he becomes appointee

4. Takers in Default of appointment: receive property if donee fails to exercise POA

a. If the instrument fails to specify a taker in default, the property passes back to the donor or the donor’s estate if it is not exercised

C. Advantages

1. Can do things here that you couldn’t thru wills or trusts (Shapira-like)

D. Two types of POA

1. General: power which is exercisable in favor of the donee, his estate, his creditors, or the creditors of his estate.

a. Rule: general if donee can exercise power in himself

b. Two types

i. Presently exercisable, and 

ii. Testamentary: unclear whether this is special or general

In some situations, the donee of a general POA is treated as owner of the property

iii. E.g., under federal tax laws, under which the donee of a general POA is treated as owner of the appointive property for income, estate, and gift tax purposes (because donee can retrieve economic benefit by exercising the general POA)

c. But for third parties, only if this general POA is exercised is individual regarded as holding property rights, and property able to be reached by third parties

i. Irwin Union Bank & Trust Co. v. Long (Ind. 1974): creditors can’t reach until exercised

ii. In a few states, statutes enable creditors to reach appointive property subject to a general POA presently exercisable, but usually only if the creditors first exhaust the donee’s own assets before resorting to the appointive property

· NY, e.g.

iii. Under same statutes, creditors of a donee of a general testamentary power can reach appointive property, but only at donee’s death.

· Not NY

iv. Bankruptcy – under federal bankruptcy act, general power presently exercisable (not a testamentary general power) passes to donee’s trustee in bankruptcy

· Special power and general testamentary power do not, though

2. Special: any POA that is not general

a. Definition: Power not exercisable in favor of the donee, his estate, his creditors, or the creditors of his estate

i. Most common kind of special power: power to appoint among the issue of the donee 

ii. A trustee who has discretion to pay income or principal to a named beneficiary, or discretion to spray income among a group of beneficiaries, has a special power of appointment

b. Creditors: General creditors of a donee of a special POA cannot reach the property subject to the power because the donor did not intend that the property be used for the donee’s benefit

i. Relation back doctrine: property subject to POA viewed as owned by donor

ii. But where the life beneficiary of a trust has a special inter vivos power to appoint (general power presently trust principal to his descendants, children of the donee who have a support order may reach the trust principal even though the trust contains a spendthrift clause.  

·  In re Marriage of Chapman
E. Creation of POA

1. In whom:

a. In any living person; usually a trustee or B

2. How

a. Donor must manifest an INTENT to create a POA (no particular words necessary), which confers discretion on the donee, who may choose to exercise the power or not.

b. Test for validity of POA

i. If the class of beneficiaries is so described that some person might reasonably be said to answer the description, the power is valid as long as you name a donee (e.g., for “friends” is OK).  An appointment is invalid, however, if it cannot be determined whether the appointee answers the description

c. Ways to Create

i. Deed alone

ii. Will alone (testamentary)

· Donee of a testamentary power cannot legally contract to make an appointment in the future.  Such a K cannot be specifically enforced, nor can damages be awarded for breach; promise can only obtain restitution of the value given by him for the promise unless the donee has exercised the power pursuant to the K

· But if the donee promises to exercise a testamentary power in a certain way, and the donee’s will exercises the power as promised, the exercise is valid.  Benjamin v. Morgan Guaranty Trust Co
iii. By deed or will

F. Tax Reasons for Creating POA’s

1. General POAs: Tax law treats holder of a general POA as owner of that property, so income is taxable to donee of the general POA

a. If donee exercises general power during life, property transferred by exercise is subject to gift taxation.  IRC §2514.

b. If donee dies holding general POA, property is included in donee’s federal gross estate and is subject to estate taxation.  IRC §2041.

i. Exception is property that passes to the surviving spouse in such a manner as to qualify for the marital deduction is not taxable under the estate tax; a life estate coupled with a general testamentary power in the surviving spouse qualifies for the marital deduction.  IRC § 2056(b)(5).  

2. Special POAs: Property subject to a special POA is not treated as owned by the donee.

a. Now, Congress exacts a wealth transfer tax of some sort at every generation, either an estate tax or a GST tax.  Giving a life beneficiary or remainderman a special POA enables donee to choose whether to pay the GST tax (55%) or federal estate tax (37%-55%).  

3. Liability for malpractice – lawyer who drafts wills and trusts is liable for malpractice if lawyer does not know tax consequences of POA’s.  Bucquet v. Livingston
G. Creating Power to Consume

1. Sterner v. Nelson 

a. Because she was granted the property “absolutely” with “full power in her to make such disposition” as she desired, she was given a FSA.  “Like honesty, morality, and pregnancy, an absolute devise cannot be qualified,” no matter what the intent of T.  

b. Court therefore adopts the majority rule, in holding that where there is a grant, devise, or bequest to one in general terms only, expressing neither fee nor life estate, and there is a substantial limitation over of what remains at the first taker’s death, if there is also given to the first taker an unlimited and unrestricted power of absolute disposal, express or implied, the grant, devise, or bequest to the first taker is construed to pass fee simple

i. “Rule of Repugnancy” = presumption for FSA (because of desire to preserve marketability of property)

H. Release of POA’s

a. Effect = uncertainty as to ultimate takers is removed

2. Releasing a POA prevents the donee of that POA from exercising the POA after it has been released

3. All powers releasable in all jurisdictions except: (a) powers in trust or (b) imperative powers

a. Releasable power may be released with respect to the whole or any part of the appointive property and may be released in such manner as to reduce or limit the permissible appointees.  Rest. 2d of Property, Donative Transfers §§14.1, 14.2 (1986)

4. Seidel v. Werner – Where construing a separation agreement which promised not to revoke a will in which husband would exercise a testamentary POA as a release of a POA would have “swallowed and destroyed” the principal rule of the NY statute which states 

The donee of a POA which is not presently exercisable or of a postponed power which has not become exercisable cannot contract to make an appointment, such an agreement cannot be construed as a release of a POA


1

