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WILLS & ESTATES – FALL 2002

Say not that you’ve known a man until you’ve shared an inheritance with him.—Swedish philosopher

Part I:  Introduction

Restrictions on Testamentary Power

    A.    Conditions on Receiving Bequests: Restrictions on Marriage XE "Restrictions on Marriage" 
· Shapira v. Union National Bank – father requires his sons to marry a Jewish girl before they can receive their bequests.  Son challenges will on basis that it is not enforceable due to unconstitutional restriction on marriage.  Shelly v. Kraemer applies state action to courts enforcing private agreements.  Ct. holds Shelly is distinguishable b/c the right to receive property is not an absolute right, does not extend—“court is not being asked to enforce any restriction upon … constitutional right to marry.  Rather this court is being asked to enforce the testator’s restriction upon his son’s inheritance.”  Will has no operative effect until court admits will to probate and gives effect to its terms.    Dr. Shapira can, during his lifetime, withhold gifts at his will.  Cannot use contingency fee for wills cases, must use fee.  Son strikes out on constitutional question.  Court held that it was not a total restriction on marriage, it simply limited his range of choices. Holding: will valid b/c the testator has right to dispose of his assets as he wishes.  

State action issue—claimed the clause was unconstitutional b/c in order for a court to enforce it they have to force him to marry someone and the government cannot do that under the 14th amendment;  Holding:  not sufficient state action that would violate a right protected by the 14th amendment.  

Courts will intervene in a restrictive request when it:

a. unduly interferes with a right of the beneficiary and 

b. encourages behavior the court feels offends social mores (i.e. divorce, total restrictions on marriage). 

· If the purpose of the restriction is to promote divorce it is against public policy b/c they interfere w/ family unity [UNLESS motivation is for support] (Part 1, p. 2 prob.1).  (Estate of Donner, p. 32 note 3)  One clue to motivation is if that say “upon divorce or death of H” otherwise it looks like you are just telling them to get divorced

· Restatement (Second) of Property, Donative Transfers §6.2—“a restraint to induce a person to marry within a religious faith is valid if, and only if, under the circumstances, the restraint does not unreasonably limit the transferee’s opportunity to marry”  Comment—“the restrain unreasonably limits the transferee’s opportunity to marry if a marriage permitted by the restrain is not likely to occur.  The likelihood of marriage is a factual question, to be answered from the circumstances of the particular case.”  See Maddox case, p. 28.

· Total prohibitions on marriage are invalid as against public policy (Part 1 p.2 problem 2)

Issues with the prohibition marriage restrictions:

Rule might not apply to 2d marriages b/c motivation might be for support, not to restrict marriage, and then when certain they are taken care of, the support is no longer necessary.  (Part 1 p. 2 ex. 2-3) In re Estate of Donner, p. 32.

Manipulating the rules:  Can you phrase the will to make it look like the motive is support, rather than restricting marriage even when that is not the true motive—is this ethical?  Yes, it would be wrong to interject your own opinion;  

Intent-- Determining factor of whether there is an impermissible restraint in light of the public policy.  

What social objectives are furthered by allowing this dead hand control?  --  

Posner-- if you allow people to do this when they are dead they have no ability to be persuaded by their children to change their minds 

Social objective--it is his money and he should be free to do with it whatever he wants

Professional Responsibility In Will Drafting and Estate Planning XE "Professional Responsibility In Will Drafting and Estate Planning" 
Syllabus--Lewis v. State Bar of CA—Lewis (atty./P) was the personal representative for Ed. Vacha.  Lewis was not competent in Probate law, and associated with atty. Middleton who was competent in probate.  Lewis’s job was to get Vacha parole, but Vacha did not have fee money ($20,000), but offered up estate of wife, appointed Lewis as administrator.  Lewis depleted account, through multiple acts, all without court approval.  CA Requires court approval before administrator actions.  Failed to file inventory of estate, failed to file taxes.  Failed to do much anything.  “Nearly all of [Lewis] problems appear to be a direct of indirect result of his complete lack of familiarity with probate law.”  Lewis was 18 months out of law school.  He was disciplined for violation of rule 6-101, not possessing sufficient skill in probate matters, and failure to associate (beyond initial).  
A. Current State of Privity XE "Privity"  Defense

· a beneficiary cannot sue a lawyer for his work in drafting a will b/c the lawyer only owes a duty to his clients, not to the beneficiaries

1.  No privity XE "privity"  defense

Simpson v. Calivas-  New Hampshire:  claimed negligence b/c the phrase used in the will (“homestead”) was ambiguous, did not express the intent of the testator and caused the truly intended beneficiary to lose what his father really meant for him to receive according to the lawyer’s notes.  Holding: privity is not a bar—under privity of contract, only the client (testator) could sue for negligence, but  even w/out privity XE "privity" , the lawyer has a duty to the 3d party if they are the beneficiary of the will. 

On Collateral Estoppel: when two suits have the exact same issues with the same parties or privity XE "privity"  but a different cause of action, that cause of action is not valid b/c the case has already been determined.  Plus, the first judgment must be essential to the second in order to estop the second—different issue altogether here.  

Even if you don’t recognize the privity XE "privity"  defense, you must be an intended beneficiary to have standing. 

            2.  Yes, privity XE "privity"  defense

· Texas (and some others-minority) still recognize the privity XE "privity"  defense.  See Berry v. Dodson, Nunley & Taylor (TX appeals court didn’t reject privity b/c they were an intermediate court);  see also Barcelo v.  Elliot-(TX Supreme Court, 1996--upholding privity requirement; maybe b/c of facts—not a clean case where the lawyer was clearly the one who messed up).  

· FYI:  bill being introduced in 2003 Texas legislature that would get rid of privity XE "privity"  

· REMEMBER:  testator’s estate might be able to sue b/c privity XE "privity"  does extend the testator’s estate, however, the estate’s damages would be limited to their attorney’s fees b/c the estate has suffered no economic loss—so the case would be dismissed for lack of harm

B. Public Policy Behind Privity XE "Privity"  Defense

· Noble v. Bruce- (consolidated cases) – CA Maryland 1998; arguing in favor of the privity XE "privity"  defense based on policy grounds;  FIRST CASE: family complained that lawyer didn’t put the estate in a bypass trust in order to avoid tax liability but instead used the marital deduction. Holding: uphold privity rule.  SECOND CASE:  Fauntleroy v. Blizzard – she was giving stock to her nephews-in-law but everything else to other relatives and all the taxes were paid by the other relatives.  The lawyer sent a letter saying that the stock was going to pay its own share of the estate taxes and that wasn’t true--it turned out that stock was a part of the residuary and then the nephews-in-law somehow end up paying anyway. Holding: upheld privity rule.  

Policy Reasons for a privity XE "privity"  defense: (Noble v. Bruce)
concern for loyalty to the client b/c now lawyer is worried about getting sued when he is drafting the will and may not do what the client wants.

protects attorney-client privilege

floodgates—unlimited exposure of atty. to beneficiaries

give people ability to sue the lawyer just because they don’t like what the deceased did in the will

give people ability to sue the lawyer because they don’t like it that decedent changed their will

protects solemnity of the will

Policy Reasons against a privity XE "Privity"  defense: 

· cases where the attorney’s alleged negligence was absolutely true (ex. one witness when there is supposed to be two), but privity XE "privity"  would be an absolute defense even if the will is denied probate b/c of it.  

C. Engagement letters and follow-ups—have continuing duty of care

Bourland engagement letter follow-up 1SUPP9 – if lawyer sends will to client and the family knows that the lawyer sent a will and the client dies and the estate is screwed up, this opens the door to sue the lawyer, this letter is a good way to show that it was the client’s idea to not sign it and the lawyer did everything he could. Have duty to tell client at initial preparation that “if circumstances change, you need to see a lawyer.”  Must tell clients outright that representing a couple might cause a conflict of interest, and that confidentiality must be decided before representation.  Must decide on either an open or closed relationship.
D. Statute of limitations

Heyer v. Flaig– CA. 1969;  1st case to hold an attorney liable for negligence in preparing a will (no privity XE "privity"  of contract defense); Dec. 1962, Doris Kilburn retained Jo Flaig to prepare her will leaving all her assets to her children even though she was about to remarry.  He prepared this will but ignored the omitted spouse statute.  She died 6 months after the 2d marriage and her estate went mainly to her new husband rather than her children. Children sued for negligence  Holding:  2 year statute of limitations to sue the attorney for negligence did not begin to run until the death of the testator, lawyer was negligent.  

Omitted spouse statute—if you marry after making a will, and you don’t make any changes to that will after you get married, we will assume that you meant it to be changed in favor of your new spouse and they will take an intestate share[California Probate Code §6560].  

E. Limiting Scope of Lawyer’s Liability

· Social Setting hypo-1SUPP4hypo3;  [no privity XE "privity"  of contract defense]  Children’s claim: attorney should have known that the later marriage would change her estate planning and should have warned her of these consequences.   Attorney’s defense: when drafting this will, he didn’t know about her remarriage; at that time, she had no remarriage plans.  There was no negligence at the time he prepared the will.  Attorney probably wins.   

BUT different result if there was a retainer--he probably wasn’t held under a retainer reserving his services, so no negligence BUT If he was on retainer, he would be responsible for looking out for any changes.  

What lawyer could have done to prevent this litigation:  give a disclaimer when he issued his will that he only made representations as to the current time and that future events may change her needs.  Ex. Engagement letters discussed above

The Estate Planning Problem of Howard and Wendy Brown

[Text p. 49-50, Howard Brown’s letter and will]

Are there any future events that these wills have not accounted for?;

1. If she dies before he does or the die together who is the executor of his estate?

If there is no executor the court will appoint an administrator and the first in line to be appointed as administrator is surviving spouse, then next of kin, etc. NEED TO NAME A SERIES OF EXECUTORS.

· TPC §145--Independent Administration XE "Independent administration"  Provision– Texas—Prevents routine probate court hearings.  Every Texas estate involves a provision that says the estate will be administered w/out the intervention of any court—you must write this provision to get out from under court control.  All states handle this differently. 

· Johansen jurisdiction—Uniform Probate Code (adopted by about 15 states; and a number of states haven’t adopted the whole thing but selective parts); and Texas laws on wills (special rules b/c this is a community property state—as is 25% of other states)
2. Step-children are not included in “his children”.

3. Guardianship of children’s property--give Wendy’s sister guardianship over children, but they what happens to the children’s [ages 14, 11] property? A minor can own property, but does not have legal capacity to deal with the property--must appoint a guardian

Managing a minor’s property;  parent’s with children need to have a will to: 1) appoint a guardian; 2) provide for the management of the child’s property; 3) might also want to name a specific age to which it vests.

guardianship/conservatorship – guardian cannot change investments without a court order;  must preserve property until age 18 of the minor; no authority to go into principle to support the ward. BUT conservatorship – more flexible powers and only goes to court annually for an accounting.

Guardian of the person--custody of the child.

Guardian of the estate--charge of dealing with the child’s property.  Worst way to handle the property of an incapacitated person.  Default legislation for people who don’t plan.  Guardianship laws assume that the person appointed guardian is either dumb or cannot be trusted so they all have to go through detailed court supervision with strict annual accountings.  

Custodianship- property may be transferred to a custodian for the benefit of the minor; creation is simple;  must transfer property back to minor when they reach 21;  right to manage property w/out court supervision, no annual accounting; useful for modest gifts to minors

Trust – most flexible; postpone transfer to minor until trustee thinks he is ready for the responsibility; ends whenever you say it terminates

3. Time conditions for survival—To avoid passage through 2 estates in a short period of time, you should put “to my wife if she survives me by 30 days” and then to my children if they survive me by 30 days. 

4. To my children—this phrase doesn’t cover future grandchildren who are left when the children die.  Should say “to my children but if any child predeceases me to their children or heirs”

5. What if the entire family dies?  Intestate distribution which is default.  Atom Bomb clause

B. Conflicts of Interest

1. Always potential conflicts when representing two related clients with possibly different interests even though they are married and making mirror wills (ex. if Howard doesn’t want to put the step-son in his will but Wendy does). If the conflict arises after the preliminary stages of the representation, the lawyer has to withdraw and send them to separate lawyers. 

2. How to deal w/ conflicts—ENGAGEMENT LETTER:  [supp. p. 9].  Dual representation is permissible as long as the parties knowingly understand of the conflict and knowingly give a waiver.  

· The engagement letter describes two types of attorney-client relationships with dual representation:

a) Open-relationship- any confidential information given by one party to the lawyer that would affect the other will be shared with the other party.  This may chill one person’s willingness to share some potentially relevant information b/c they do not want the other to know.

b) Closed relationship- any information pertinent to the representation given by one spouse will be kept confidential from the other spouse as well as third parties.  This would make it very difficult to represent both parties.  What if one party tells you something that affects the other—you can’t be effective to represent them b/c you are keeping info from them and they can’t fully understand all the risks.  Usually the clients will not pick this option.    

C. Will Vocabulary

Descendents per stirpes XE "Descendents per stirpes" --“by the roots”  one share for each line.  If Michael survives his mother he would take a share, if he predeceased his mother that share would then be divided among Michael’s heirs.  

Situs Rule XE "Situs Rule" -if real property is located in a different jurisdiction, that jurisdiction has ancillary jurisdiction over that property.  Therefore, Texas court cannot negotiate ownership of land in Delaware, only Delaware courts can.  The will is valid in disposing of the property, but must have a proceeding in the property’s jurisdiction to make it so b/c a hearing in the will’s jurisdiction is not effective.    

Community Property States:  LA, TX, NM, AZ, CA, WA, ID, NV, WISC (1986).

Probate (pass under the will) v. Nonprobate Assets:

Probate property- property that passes under the decedent’s will or by intestacy.

Nonprobate property – property passing at death under an instrument other than a will which became effective before death a) joint tenancy property; b) life insurance--beneficiary designation on policy rules, not the will-assets pass by contract; c) contracts with payable-on-death provisions; d) trusts; e) right of survivorship (survivorship estates); f) joint bank accounts; g) pension plans & IRAs; h) powers of appointment; i) Employee Death Benefits.

if Howard had 200 shares of stock issued to Howard & Wendy Brown as JTWROS, ANATIC (Joint Tenants With Right of Survivorship, and Not as Tenants in Common).  What if he writes a will saying he gives all of his rights in the stocks to his children?  Who gets the stock on his death?  The wife b/c the joint tenancy makes it automatically passed to her and his will cannot supersede that.

In most cases, the will dispose of less than 1/2 of the decedent’s property.  For most clients, the assets of greatest economic value will pass outside the will.  MUST LOOK AT NON-PROBATE ASSETS AS WELL.  Failure to account for these is grounds for malpractice.

Part II:  Do the Browns Really Need Wills?  Intestacy as an Alternative to a Will

Intestate Distribution in the Brown Estate—UPC State

A.  Old Uniform Probate Code (1969)-still used by some states even though updated in 1990;  

· §15-11-102-Surviving Spouse Intestate Share XE "§15-11-102-Surviving Spouse Intestate Share" : 

(2) If no surviving descendants/parents of the decedent, spouse gets everything;

(3) If no surviving descendants BUT decedant’s parents survive him, spouse gets 1st $25,000 plus ½ the rest of the estate;

(4) If there are surviving descendants and all of them are also descendants of the surviving spouse, the spouse gets the 1st $25k plus ½ the rest of the estate;

(5) If there are surviving descendants and one or more of them are not the descendants of the surviving spouse, the spouse gets ½ of the estate

· §15-11-102-Rest of the estate --Anything not passing to the surviving spouse, goes to the decedent’s descendants of whatever degree

“issue”-lineal descendants and offsprings; descendants in whatever degree.  Heirs of the body does not include adopted children, but Heirs generally does.  (“no one is an heir of the living”)

B. UPC (1990)

· §2-102—Surviving spouse Intestate Share [separate property XE "§2-102—Surviving spouse Intestate Share [separate property" ]:

(1)  The whole estate if:

no descendant or parents of decedent are survivors; or

all of the children,  grandchildren etc. who survive the decedent are the children of the surviving spouse and the surviving spouse has no other children who are not children of the decedent;

1st $200k plus ¾ of any balance of the estate if no descendant survives, but one or more parents survives;

1st $150k, plus ½ of any balance of the estate if all the children, grandchildren, etc. of  the decedent are also descendants of surviving spouse but the surviving spouse has one or more other descendants who aren’t children of the decedent; 

1st $100k, plus ½ of any balance if one or more of the surviving descendants of  decedent are not descendants of the surviving spouse.

§2-102A- Intestate Share of Community Property XE "UPC 2-102A- Intestate Share of Community Property" —(a) intestate share of spouse in SP is as written in 2-102; (b) the ½ of CP belonging to the decedent passes to the spouse as the intestate shares [so basically the decedent gets the whole estate]

surviving spouse takes the entire estate of CP and SP is distributed according to the intestacy scheme. FN p. 73

When Howard dies there is no longer a community and there must be a division of the community estate.  Wendy automatically takes half b/c it is hers already.  Then she gets the rest of his portion through the spousal rules of the intestacy statutes.

· §2-103—Share Not Going to the Spouse XE "§2-103—Share Not Going to the Spouse" --Whatever the spouse doesn’t get, or if there is no spouse, here is the order of the estate:

(1) to the descendants by representation (means divided among the children, but if one child is dead, his share goes to his children if he has any , etc.)

(2) if no descendant, to decedent’s parents equally, or to whichever is surviving

(3) if no descendants or parents, to the brothers and sisters equally or to their heirs by representation (nieces, nephews)

(4) if none of the above, to decedant’s grandparents.  Half to paternal grandparents to be shared or to their descendants by representation and half to decedent’s maternal grandparents or their descendant’s by representation

· §2-105—No Takers--if none of the above exist, to the state.

C. Simultaneous Death XE "Simultaneous Death" 
· Uniform Simultaneous Death XE "Simultaneous Death"  Act—where there is no sufficient evidence of the order of deaths, the beneficiary is deemed to have predeceased the benefactor.  Go to anti-lapse statute discussion.

· If joint tenants die simultaneously the property never passes so, 1/2 of property is distributed as if one person survived and 1/2 is distributed as if the other person survived.  

· Life insurance-if the insured and beneficiary die simultaneously the proceeds are distributed as if the insured survived the beneficiary. 

· UPC (minority)—120 hour rule—a will beneficiary that fails to survive a beneficiary by 120 hours is treated as if she predeceased the testator, absent a specific clause in will to the contrary (Simultaneous Death, Common Disaster, or  Requires that the Beneficiary Survive in order to take).  IMPORTANT:  UNLESS THE WILL MAKES A CONTRARY PROVISION. “…if he survives me.” –kicks the 120 hr. rule out of play and any evidence of survival means survival.

D. Intestacy Problems—Howard and Wendy Brown’s estate in UPC, not CP state

             1.   If Howard dies what does Wendy get?

· OLD UPC-  $25k and ½ of anything else w/ the other half going to Howard’s two children (but not Michael b/c he is Wendy’s only)

· NEW UPC-$150k plus ½ of balance w/ the other half going to Howard’s 2 children (nothing to Michael); does not include Delaware property b/c of Situs Rule XE "Situs Rule" .   ($177, 500) (2-102(3)

             2.    If Wendy dies survived by Howard

· OLD UPC-Howard gets ½ of the estate and the other half is divided among the children including Michael.  UPC 15-11-102(4)
· NEW UPC-  1st $100k plus ½ of balance, rest divided among children;  §2-102(4); if Wendy died survived by Howard the estate would look a lot different b/c this is not a CP state and most of the stuff is in Howard’s name, therefore the first $100k rule would cover Wendy’s entire estate.

E. Differences Between Old and New UPC XE "Differences Between Old and New UPC" 
· difference in the amount of money received off the top in the two rules.  1) inflation; 2) our society has changed and the statute recognizes that there are more second marriages with people having children remaining from their first marriage.   

· In most estates the spouse gets the largest portion of it if not all, b/c empirical evidence shows that this is how most people would write their will if they had taken the time to do so.

· old UPC--problem in the way the nuclear family was treated by not giving the surviving spouse enough money to take care of the children, the new UPC says all the money goes to the surviving spouse if there is a nuclear family.  

F. Homestead XE "Homestead" 
· probate homestead [text 476]—surviving spouse has the right to occupy the family home for his or her lifetime free of the claims of any creditors.  Some states limit the amount of the value of the homestead exemption.  

· UPC §2-402(1990) recommends $15,000. It is $15k to the surviving spouse or $15k/no. of children to each child.  This means that if the house must be sold to satisfy the debts of creditors, the family must move out but they automatically get the 1st $15k off the top.  Decedent cannot through will dispose of the homestead in order to deprive the surviving spouse of this right.  This right is in addition to anything already granted in the will.

· Set-offs from homesteads—2d mortgages, creditors liens, and purchase-money agreements

Texas Rules

TPC §282—homestead rights are the same whether the home is CP or SP

· TPC §283—on death of one spouse, homestead shall descend and vest like any other real property of the deceased and is governed by the same laws of descent and distribution

· TPC §284—homestead shall not be partitioned among the heirs of the deceased during the lifetime of the surviving spouse or as long as they elect to occupy the house or as long as the guardian of the minor children is permitted to use or occupy the house. (even though others might own it, they can’t take occupation during this period)

· TPC §285—if the surviving spouse dies, sells, or discontinues use of the home, of if the court doesn’t permit the guardian of the minor children to use the home anymore, it can be partitioned among the owners thereof as other property

2. Requirements/limitations in TX:  

Unlimited value

Urban—10 acres; has to be contiguous lots;  Rural—200 acres; does not have to be contiguous; must pick up the house but you can also checkerboard around and pick up the oil wells;  

Most states are not as generous as TX w/r/t homestead.   

Problems

· If Wendy dies, survived by Howard and children, what happens to the residence?  Because it is a homestead, now Howard owns a ½ undivided interest in the residence and the 3 kids own 1/6 each interest. They are tenants in common together. 

·  What if the oldest son from the other marriage decides to move into the house?  He is a tenant in common, BUT b/c of the homestead principles he cannot live there—surviving spouse and minor kids have exclusive use. 

4. Effect of being deemed a homestead (TX)

a. exempt from creditors’ claim even upon bankruptcy (w/ exception if you have a mortgage and you default it can be foreclosed); 

b. exempt from creditor’s claims at death; 

c. exclusive right of occupancy as long as you are using it as your principal place of residence.    [ i.e. Howard cannot lease this estate out—life estate determinable, he has it as long as he lives there, he can go on vacation, but he can’t move].  If surviving spouse remarried, he can still have exclusive rights if he uses as principle residence

5. Responsibility for payment and maintenance of the house

[Hill v. Hill]-- If remainderman doesn’t pay his share, the others with interests can take action against him either immediately or when the house is sold.  

a) life tenant must pay (Howard)--real property taxes and the interest on the mortgage [FYI:  Whoever pays the interest on the mortgage gets the tax benefits]  

b) Owners/remainderman must pay (Michael)—principle on mortgage and insurance [b/c the owner has a duty to protect the house, not the occupant]  Howard and girls have to pay for 5/6 of this stuff.

G. Personal Property Set Aside XE "Personal Property Set Aside" 
· TX Probate Code §271-  court must set aside property that is exempt to the spouse and children from execution or forced sale of the estate.   

· TX Probate Code §272- sets forth guidelines for delivery of the exempt property.

· UPC 2-403 --Personal property set aside—[text 477] surviving spouse can have certain personal assets (cars, furniture, appliances, etc.) set aside which are exempt from creditor’s claims up to $10,000.  FMV of used furniture, appliances, etc, which won’t be valued at much.  However, if anything chosen for this property is encumbranced, you can make up the value to equal $10k by choosing other assets of the estate.  The right to choose those additional assets up to $10k has priority over other claims against the estate, but does not have priority against satisfaction of the homestead allowance or the family allowance.

· TX. Prop. Code §42.001—personal property can be exempted up to $60,000 excluding liens, encumbrances, etc.  IN TX-it’s to spouse, minor children, and unmarried children;  No state more generous than Texas.

· TX. Prop. Code §42.002—personal property allowed to be exempted:  home furnishings, heirlooms, consumption provisions, farming equipment and vehicles, tools, equipment, books, including boats and motor vehicles used in a trade, clothing, jewelry (not to exceed 25% of the limitation prescribed in 42.001), 2 firearms, athletic equipment, vehicle for each member of family who can drive, 2 horses, 12 cattle, 60 other livestock, 120 fowl, and household pets.

· TPC §278—Set Aside is temporary only--if the estate is solvent upon final settlement, the exempt property is divided among the spouse and children just like all the other property as under the will or intestate division; The exemption applies only if the estate is insolvent so it only helps the surviving spouse against creditors not against beneficiaries according to the intestate statute or will.  

· Is based on Fair Market Value.  

· Minors only get to keep until 21, spouse forever, after 21 for minor, intestate secession rule applies.

· Tangible personal property is permanently set aside—surviving spouse can keep in Colorado (up to $15,000).

H. Family Allowance XE "Family Allowance" 
for maintenance and support of the surviving family fixed either to a period or continue as long as the administration of the estate is happening.  

Scraped off the top, after funeral expenses ($15,000 max for this)--paid before & in addition to whatever interest passes to spouse through will or intestacy.    

UPC §2-404(1990) reasonable allowance which can’t continue beyond one year if the estate is inadequate to pay creditors.  Maintenance not allowed after the estate has been closed.  

TPC §286-  (a) after inventory, appraisal, and list of claims has been approved, a family allowance shall be fixed by the court for the support of the surviving family.  (b) if the family submits a request to the court, they can have the amount necessary for maintenance approved before inventory, appraisal, and list of claims has been approved.  They must describe spouse’s SP and any property that the minor children have a right to. Applicant bears the burden of proof. 

TPC §287—the amount should be sufficient ($30,000-$50,000) to support the family for one year after the death considering the current circumstances and anything that is foreseeable.  It can be paid either in a lump or in installments.  Comes off top of estate.

TPC §288—the allowance won’t be made if the surviving spouse or children have enough property of their own to sustain them.  

TPC §291—allowance shall be paid to:  1) spouse, 2) if spouse isn’t the parent of the children, the support for them should be paid to the guardian, 3) if no surviving spouse, paid to the guardian, 4) if no children, all to spouse.

· The TX statute is more generous than most. Arkansas allows only $2,000.  This is immediate, while probate is still going on.

· In CP it doesn’t matter how much the estate is, you still get a family allowance b/c in CP, no matter what, the whole estate is tied up in administration

· Life insurance does not count as SP for these purposes.  

· Spouse rarely petitions to have the family allowance set aside like this.  B/c most people have non-probate property that is enough to sustain them during estate administration. 

· Exempt property is still included in the gross estate of the decedent.  

· Funeral expenses get paid before anything else; then exempt property; then family allowance (exempt from creditor’s claims)

· If the fight is against creditors and the family that needs to be fed, the family will always win.

· If the surviving spouse has separate property—items inherited, or acquired before married—this is deducted from the family allowance, or at least taken into consideration in determining.  In TX and NM, community property is not counted in this—it is assumed to be tied up and unavailable to the survivor—even if in reality it is.

I. Exemptions, Set-Aside Problems 

UPC--if Wendy does not have enough property on her own to sustain them, she will get $15k in the house,  plus $150k plus ½ of anything else w/ the other half going to Howard’s 2 children (nothing to Michael).  She may also take any personal effects up to $10k.  All of this is taken out before the rest of the estate is calculated and settled.  

What if Wendy made $140k herself?  It has to be SP owned at the time of Howard’s death, take a snapshot of property at that moment. . . .

Estate:

$205,000

    15,000  ---personal property exemption

    20,000  ---funeral expenses

    20,000  ---family allowance


$150,000—this means that the entire estate would go to Wendy in the $150k rule

Intestate Distributions in the Brown Estate—Community Property State XE "Intestate Distributions in the Brown Estate—Community Property State" 
Defining Community Property (CP)  

1. Differences between Community Property and Common Law Property Schemes

a. In community property states, no matter how acquired, property acquired during marriage is community property.  In common-law, non community property states everything is separate—property of each spouse.

b. In non-community property states, title is determinative.  How title is held is not dispositive in community property states.  When acquired is determinitive—before or after marriage is separate property, during marriage is presumptively community.

2. Uniform Marital Property Act (1983)

uses the phrase “marital property” rather than “community property”
CP is negatively defined as everything that is not separate property (SP), it is assumed that most things are CP  (salary, wages, etc.)
9 community property states:  Texas, Louisiana, New Mexico, Arizona, California, Washington, Idaho, Nevada, Wisconsin—all others are common law
In UPC states, surviving spouse takes entire community estate.
3. What is Separate Property in Texas?
a. property owned by the spouse before marriage
b. property acquired by the spouse during marriage by gift, devise, or descent; 
c. recovery for personal injuries sustained by the spouse during marriage (but not lost earnings or medical expenses)
d. Everything acquired during marriage is presumptively community property, property acquired by gift is presumptively not community property.
e. CP can become SP by agreement signed by both parties to existing or future property into equal or unequal shares of SP [TFC §4.102]
f. Texas has inception of title rule—the character of title is ALWAYS determined at the time the asset is acquired.  Subsequent actions do NOT alter character of title.  Winnie can only make a claim for economic contribution for mortgage payments.  In CA—not the case—each joint mortgage payment gives Winnie more and more of a share. If you make a joint payment on a house purchased prior to the marriage you are tenants in common—house is separate property with half interest in each.
g. The divorce court power to divest title is only in Community property.  Only can set it aside for support of minor children.  THE DIVORCE COURT HAS NO POWER TO DIVEST A PARTY OF SEPARATE PROPERTY.
h. Tracing--things purchased w/ separate funds remain SP—TX requires clear and convincing evidence of separate  funds purchase or individual inheritance to single person to avoid it becoming community property.
marital ownership of an asset is determined under the laws of the state in which the couple lived at the time the asset was acquired; and 
ownership is not altered when the couple moves to another state

B. Miscellaneous CP Rules XE "Miscellaneous CP Rules"  

 Titles
· in a common law state whoever’s name is on the deed/title is the one who owns the property.  However, in a CP state whether it is titled in one name or the other or both does not matter, it is still CP--some exceptions. 

 Income from SP-
In ID, LA, TX., and Uniform Marital Property Act—income from the SP is CP.  In other CP states, income from SP keeps its separate character.  If character is doubtful, presumption is CP—must have clear and convincing evidence to show otherwise.  BUT in TX proceeds of sale of separate property are separate property, not income.--because it is not income yet.

What if a parent left to a son in a CP state a trust to which the income is to be paid yearly to the son for his support? TX courts have said that this is not income of the gift, but the gift itself, so SP.  

Horse is SP and it has colts, the horse is SP but the colts are CP. 

if you have stock that is SP and you have a basis of $1k and you sell it for $10k, that is still SP in all CP jurisdictions, even TX.  However, if while you own the stock, you earn dividends on that stock, in TX that is income from SP and it is CP.  Stock dividends are still SP and not income from SP according to many states. 

3.     Co-mingling the property & management
Different states apply different rules concerning what happens if you co-mingle the property and couples can also make agreements as to how to deal with this situation.  In TX, can’t commingle profits from separate property—if so it becomes community property.  Otherwise is separate.
if you keep your earnings separate, you have the sole right to manage those earnings even though they belong to your spouse as well in a CP state, if you commingle your earning, they are subject to joint management.  One spouse can sell CP for a reasonable price but cannot give away CP
if you buy something w/ co-mingled SP, it is considered CP unless you can prove by clear and convincing evidence that it is not

4.    The Difference Between Profits and Proceeds
2000 shares of dell @ $20= $40,000 Cost basis for FIT. Sell at $400000. What are the proceeds of sale?  $400000—the selling price.

Profit is the proceeds – cost basis.
Profit=$360,000  aka under FIT – capital gain
 Howard receives check from Varoom fund for $1,200 in dividend.  Explanatory note on it $450 ordinary dividend, $750 capital gain dividend.  Both dividends are income.  Capital gains are not taxable as ordinary income, however.  Capital gain maxes out at 20%.  Ordinary income can go as high as 38%.  Ordinary dividend is community property.  Capital gain dividends are separate property unless commingled (in Texas).

SALE PROCEEDS ARE SEPARATE PROPERTY, INCOME IS COMMUNITY.  IF ONE SPOUSE RECIEVES DIVIDENDS FROM MUTUAL FUNDS, ORDINARY INCOME IS COMMUNITY, CAPITAL GAINS ARE COMMUNITY.

This is only in ID, TX, LA.  Other states (CA)—separate property mutual fund, ALL dividends are from separate property is separate property.
5.   Disposal through probate upon death
Upon death, the deceased spouse can dispose of his or her half of the community assets, surviving spouse owns the other half.  Each person owns half of each item of CP, not half of the aggregate.
TX Intestacy Rules XE "TX Intestacy Rules" 
1. Intestacy Separate Property

TPC §38—Separate Property upon dying intestate XE "TPC §38—Separate Property upon dying intestate"  w/ No husband or wife;  if you die w/ no spouse property goes to:

children and their descendants; 

If no children or descendants, then to father and mother in equal portions.  IF only one parent survives, they get half and the other half goes to the brothers and sisters of the decedent.  If there are no brothers or sisters, the surviving parent gets the whole thing; 

If no parent survives, then everything goes to the brothers and sisters and their descendants;

if no brothers or sisters, then divide the estate in ½ and distribute one portion to the paternal kindred and one portion to the maternal kindred.  1st to the grandparents equally, but if there is only one grandparent, then that portion should be divided and one goes to the surviving grandparent and the other goes to the descendants of that grandparent.   If no grandparents, the entire thing goes to their descendant according to the nearest lineal ancestors.  

TPC §38(b) --Intestate if there is Husband or Wife.  Any property other than CP that is intestate shall pass:

a. If deceased has children, 1/3 to the surviving spouse and balance goes to the children of deceased and their descendants.   Surviving spouse also entitled to an estate for life in 1/3 of land, w/ remainder to the children and their descendants;  

· All separate real estate passes to the children except for the 1/3 undivided (that means each co-tenant can use/occupy  the entire tract as long as you don’t hinder the other owner’s use of it) life estate that passes to the spouse;  

· A 1/3 life estate is the right to get 1/3 of the income if it is rental property, You can sell a 1/3 life estate, but probably no one would buy into being a tenant in common with random people.

b. If no children or grandchildren, surviving spouse gets all the personal estate, ½ of the land w/out remainder to anyone and the other ½ of the land goes to rules of distribution.  If there are no surviving parents, brother, sisters, or descendants, the surviving spouse gets the whole thing.
c. In states with UPC when one spouse dies intestate the surviving spouse receives the entire estate, whether or not the decedent is survived by issue or parents.  In Idaho, e.g, only takes one half by intestate secession, the other half she keeps  because she owns it—the community is dissolved by death.
Intestate Community Property

TPC §45—Community Estate upon dying intestate XE "TPC §45—Community Estate upon dying intestate" —On intestate death of one spouse CP passes to the surviving spouse if: 

no children of the deceased spouse survives them; or 

all surviving children of the deceased are also children of the surviving spouse

If a child of the deceased spouse survives and is not the child of the surviving spouse, ½  of the CP is retained by the surviving spouse and the other ½ passes to the children of the deceased spouse.  The child only inherits the property to which they are entitled under §43 (per stirpes).

TPC §46—Joint Tenancy XE "TPC §46—Joint Tenancy" —(a)  If there is a joint tenancy and one person dies, their interest doesn’t automatically pass to the other, but it passes as if it were severed just as any other property would pass in intestacy.  The parties can agree that it will pass to the other joint owner, but that must be in writing and not simply inferred (right of survivorship). (b) this section doesn’t apply to spouses w/ CP—governed by another §.

Problems:  Howard and Wendy Brown

· What does Wendy Get upon Howard’s death in TX?

· TPC §45-since all of Howard’s descendants are Wendy’s descendants, she gets all of his  ½ of CP (here, unlike the UPC it does not matter that Wendy has a child that is not Howard’s).  If Wendy died, Howard keeps the ½ of the CP that he already owns and Wendy’s ½ goes to her three children equally b/c not all of Wendy’s kids are Howard’s kids (1/6, 1/6, 1/6).  None goes to her grandchild b/c his father took it by representation.  Since the other two children are 11, 14, the children’s estates will have to be appointed guardians.  

Agreements about the Passage of CP upon Death/CP Survivorship Agreements XE "CP Survivorship Agreements" 
1987 TX Constitutional Amendment Creating this Right

CP WROS- spouses may agree in writing that all or part of their CP becomes the property of the surviving spouse on the death of a spouse

Legislature can’t change the CP rules b/c they are a part of the TX constitution requiring an amendment

The Rules

TPC §451- spouses may agree that all their CP will pass to the other upon death of one.

· TPC §452—Formalities;  an agreement b/t spouses to pass their property must be in writing and signed by both spouses and must include any of the following phrases 1) “with right of survivorship” 2) will become the property of the survivor; 3) will vest in and belong to the surviving spouse; or 4) shall pass to the surviving spouse.   An agreement that otherwise meets the requirements of this part, is effective w/out any of these phrases
· TPC §454—the kind of agreement above is not considered a testamentary agreement subject to the other rules that apply to wills.
· TPC §455—the agreement may be revoked according to a revocation provision obtained therein.  If no revocation provision, can be revoked by a written instrument signed by both parties or one party and delivered to the other.  Agreement can be revoked as to specific property if the property is disposed of by one or both of the spouses if the disposition is not inconsistent w/ the specific terms of the agreement or law.

· TPC §456—the agreement is effective w/out adjudication, but after death the surviving spouse may apply to the court for an order stating that it is effective.
· TPC §457—if the court is satisfied that the requisite proof is made, order adjudging the agreement valid shall be entered.  This can be used in evidence later.
· TPC §458—If you get a court order, it is sufficient authority to all persons owing money, having custody of any property, or acting as registrar or transfer agent of any evidence of interest, indebtedness, property, or right that is subject to the provisions of the agreement and to persons purchasing from or otherwise dealing with the surviving spouse for payment or transfer to the surviving spouse, and the surviving spouse may enforce his right to such payment or transfer

Problem 3- Sup. II, p. 24--“We do hereby agree that on the death of the first of us to die, all of our CP, now owned or to be acquired in the future, shall vest in and belong to the survivor of us.”  In 1994, Fred purchased a Sageacre,  200-acre tract of land north of F. Worth.  The deed, which Fred promptly recorded, name “Fred Marshall” as grantee.  

· Problem 3--Did the above agreement create a valid survivorship estate w/r/t/ Sageacre?  When the agreement was not witnessed or notarized?  When the deed conveying Sageacre made no mention of a survivorship estate?  valid survivorship estate b/c it was in writing and signed by both parties, doesn’t have to be witnessed or recorded as a will does.  TPC §452.   Sageacre is presumptively CP unless it can be shown affirmatively that it was SP.  Answer can never be “I don’t know” you have to say that it’s CP unless proven otherwise.  This is CP even though the title is in his name.  

· Problem 4--Fred dies leaving a will that says that Sageacre belongs to his brother.  The will is administered and a few months later his brother sells the property to X.  Molly then finds the former agreement in the desk drawer, now Molly says that she has rights to the property and sues X for it.   What result?  TPC §460, if she claims it before 6 months has passed, she may still get it back from the new buyer.  If the executor had sold it w/out actual knowledge of the survivorship agreement

· , the new buyer would be protected no matter how much time had elapsed.  If the right of survivorship is valid, it is a nonprobate transfer and she gets her husband’s half of the CP. If the right of survivorship is not valid, ½ of Sageacre goes to Molly and ½ goes to the brother b/c it is CP and Fred’s will can only give his 1/2 of the interest.  The new buyer is out of luck unless it has been sold by the executor unaware of the agreement, or more than 6 months after Fred’s death to someone who is wholly unaware of the agreement.  Even if the new buyer’s interest is valid—he still only gets ½ of Sageacre b/c the other half belongs to Molly.  

· Problem 5--In 1992, Fred stapled a note to the agreement revoking it.  §455—not valid--either party can revoke the ROS agreement, but if both parties don’t sign the agreement, you have to give written notice to the other party and he didn’t here. (she doesn’t have to agree to it)

Inception of title rule XE "Inception of title rule" — TFC §§3.402-3.406

Ownership

· TX; separate or community character of an asset is determined at the time the asset is acquired
· Part II p. 24 problem 1—Harry, buys a house in Ft. Worth, TX for $100k, paying $10k down and signing a note (securd by a morgate) for the $90k balance.  Harry marries Winnie two weeks later, and they take up residence in the house.  All payments on the mortgate note are made from their salaries.  Fifteen years later, Winnie files for a divorce from Harry.  The house is now worth $300k, and the principal balance of the mortgage note has been reduced to $20k.  Taking into account interest on he mortgage note, real property taxes, and insurance premiums paid on the property (and not just the components of the mortgage payments that reduced the note principal balance), $160k in payments were made on the house during their marriage.  Winnie has retained you to represent her in the divorce action.  Winnie wants the house to be awarded to her in the divorce action, but Harry thinks it belongs to him.  What are Winnie’s rights?      Who owns the house?  He does, we characterize the asset at the time it is acquired, subsequent expenditures such as paying off the mortgage do not go to ownership, just to the idea of an equitable interest

· He bought the house originally before he married her, so it is SP. Winnie has no ownership interest from the money the community paid in during the marriage, however, the community estate will get reimbursed for this through an equitable interest (other CP states would handle this situation differently).  

· Installment purchases begun before marriage (even though completed after marriage) are SP

Assets purchased during marriage are presumptively CP

Mixed ownership—if something is part CP and part SP the estate and community estate are tenants in common and those rules apply 

Assets purchased on credit during marriage are subject to a community credit presumption. It may be part community part separate depending on 1) source of funds used in down payment; 2) source of credit (community or separate) used to finance the balance of the purchase price (must clearly state separate to be separate). Ownership is determined at the time the asset is purchased on credit.  

Equitable Interests XE "Equitable Interests"  (Supp. II p. 7-8)

· Created when community funds are used to improve SP

· The equitable interest is in the value of the improvements, but the property remains SP—no ownership interest, inception of title still applies.

The interest matures on termination of the marriage and an equitable lien is imposed to secure that interest.  

Value determined by: net enhanced value of property x (amount of payments made by the community estate to reduce the debt/amount of payments made by the community estate + the amount of payments made by the separate estate to acquire + amount of payments made by separate estate to reduce debt or make improvements)

no equitable interest from payments for interest, taxes, insurance, regular maintenance.

Reduction of principal on mortgage and capital improvements –The kind of improvements deductable for FIT purposes create equity.

What is the value of equity?  The Fair Market Value of the Property – The Value of any Encumberance on the property.

Living expenses are considered gifts to the community, not to be reimbursed.

Improvements—

“discharging the debt” case—you spent money to make an improvement but you are still paying for the initial debt;  the cost of any improvements made to the property is included as part of the principble of the debt in the formula

non-discharging the debt case-  don’t use the formula;  equitable interest measured by the net amount of the enhanced value attributable to the financial contributions made w/ community funds

expenditure of separate funds to enhance value of or discharge debt on CP also creates an equitable interest calculated by the formula

Equitable interest (new in 1999)—format by which you determine how much is the equitable interest of the community estate.  BUT new statute effective Sept. 1, 2001.   Not sure whether applied retroactively?? 

EQUITABLE INTEREST- “claim for economic contribution”—new handout to replace some old CP stuff where community funds are used to pay down one spouse’s debt on his SP or to make capital improvement on SP.  In all other cases, the old case developed law of equitable claims for reimbursement are still good as to everything else.  There are also separate rules about CP used to pay down life insurance owned by other spouse.

Community therefore has a claim for $245,000 for economic contribution on the $280,000 home.  Unless Harry pays Winnie’s portion to Winnie, the house is sold to satisfy the equitable lean. Suppose not divorce, but Harry died.  Claim for economic contribution becomes an asset of the community, and then Harry’s will will dispose of his separate portion (House subj. to equit. Lean) and 1/2 of his community property interest in the house.

Gifts as “community property” XE "Gifts as \“community property\”"   
[part II p. 24 prob. 2]  Parents give daughter and son-in-law stock certificates registered in the name of “Joe and Marge Miller, as their CP.”  Later they get a divorce, the judge divides the stock awarding 65% to Marge and 35% to Joe in his “just and right” division, is this CP or SP?  A person cannot give a gift to a couple and designate it as CP when it is really SP according to the statute.  We have an amendment to the TX constitution that says that spouses can agree to convert SP into CP, but no one else (not even premarital agreements), it must be in writing and signed by both parties.  Since they are both named on the stock certificate, they are tenants in common, but not CP.  

In TX upon divorce, each spouse takes his/her SP and only CP is subject to “just and right” division, so the judge’s position here is incorrect b/c the judge had no right to divide their SP.  Each of them still owns 500 of their shares [1/2].  

TX Agreements to Convert SP to CP XE "TX Agreements to Convert SP to CP" 
Constitutional Amendment [Jan. 1, 2000]—spouses can convert SP into CP

The Rules

TFC §4.202- spouses can agree that all or part of the SP owned by either is converted to CP

TFC §4.206—(a) change of SP to CP doesn’t change rights of pre-existing creditors; (b)  conversion of SP to CP may be recorded in the deed records of the county of residence or location of property; (c) conversion to CP of real property is constructive notice to a good-faith purchaser or creditor w/out actual notice only if the agreement to make the property CP is acknowledged and recorded in the deed records of the county in which the real property is located

TFC § 4.205—defenses to enforcement:  a) spouse didn’t execute voluntariliy, or b) didn’t receive fair and reasonable disclosure of the agreement’s legal effect—can’t be waived, but rebuttable  presumption if there is a conspicuous disclaimer

Requirements -- TFC §4.203—
Must be made during marriage w/r/t existing property b/c it can be entered into only by “spouses”; not possible to do a conversion agreement in a premarital agreement

Only applies to existing property; cannot convert w/r/t future property to be acquired

agreement must be in writing, 

signed by both spouses, 

identify the property being converted, and 

specify that the property is being converted to the spouses’ CP; and is enforceable w/out consideration  

transfer of SP to the name of the other spouse or both spouses is not enough to make it CP.

Tax Advantages:

a. an asset includible in decedent’s estate for federal estate tax purposes gets a stepped-up basis (for income tax purposes) equal to the assets date of death value.  A special rule applies to community property to allow the ENTIRE community estate to get stepped up basis when one spouse dies even though ½ is owned by the surviving spouse 

b. insures that each spouse will have sufficient assets to utilize his/her estate tax exemption equivalent.  While conversion results in a gift, there are no gift tax consequences b/c of the unlimited gift tax marital deduction

Disadvantages:

CP is subject to just and right division on divorce; 

loss of creditor protection (i.e. CP is subjet to the torious liaibilty of either rspouse whereaws a tort judgment credito can reach only the SP of the spouse who commits the tort); 

loss of power of disposition

Miscellaneous issues

You cannot make a gift to the community, all gifts are SP and cannot be changed by agreement, unless H and W sign a valid conversion agreement. [see section (F) above]

JTWROS is probably not the best way to transfer CP at death, b/c they are too messy especially as they apply to property to be acquired in the future.  As to CP to be acquired in the future, it just creates opportunity for problems and these things are not used widely at all.  Wills are a much better way to handle the situation.  

There are only 2 places where we use these agreements in CP:

bank accounts at credit unions—both spouses must sign the signature card for it to be valid.  They are still not simple, but simplistic and for persons w/ more than a modest accumulation of wealth it is better to pass under a will.  In TX, any deed that has a right of survivorship in the title, a title insurance company will not guarantee the accuracy of the title, and the bank may not let the deal go through.

TX Agreements to Convert/Partition CP to SP XE "TX Agreements to Convert/Partition CP to SP"  
1980 TX Constitutional Amendments to Expand Scope of Agreements

spouses and persons about to marry can partition (change into SP) CP to be acquired in the future as well as existing CP via a written partition agreement signed by both parties

spouses can agree that the income form each’s SP shall be that spouse’ SP [usually used in pre-marital agreements]

if one spouse makes a gift to the other spouse, the gift is presumed to include the income from the donated property.  

Must be based upon voluntary agreement of both spouses

Gifts on Interest in CP to the other spouse

Either souse can make a gift of his/her interest in CP to the other spouse, thereby making the property the SP of the donee spouse

TRANSMUTATION—Both parties must agree in writing to convert separate property into community property.  Deeds don’t work, stocks don’t work—because both parties don’t have to sign it.

Intestate Distrubutions Among Descendants and Collateral Kin

Types of Distributions Among Decendants

Strict per stirpes XE "Strict per stirpes" - [classic, English]  12 states; whether living or not, each child is thought of as receiving his/her equal share and their children/descendants divide that share equally among themselves

· always cut the shares at the child level regardless of whether there was a child alive at that level; [Andy takes 1/3, Sarah takes 1/3, Connie takes 1/12, Dannie takes 1/12, Eddie takes 1/12, and Freddie takes 1/12]

· In-laws are not descendants for the purpose of intestate distribution.  

· An expectancy is not an interest in property, so testators can’t devise that interest by her will. [ex. I leave my interest in my mom’s estate to X]  

· Betty takes nothing b/c Sarah is still alive.  Betty takes only by representation if her mother was not around to collect her share.  This means that Andy gets to take 4 xs as much as his cousins just b/c he was an only child even though he is still the same length of descent away from the decedent.  This doesn’t seem fair, but the intestate distribution rules aren’t trying to be fair, plus if their mother had been alive, she would have taken the 1/3 and then it may have been distributed among her children upon her death in which case they would still only get 1/12.  

· If you don’t have any descendants, your share just goes to the others, divide the pie in less pieces

Modern per stirpes/per capita with representation XE "Modern per stirpes/per capita with representation" - TX;  divide decedent’s estate into shares at the generational level nearest decedent where one or more descendants are alive.

TPC §43(a); divide at the level at which there are living descendants.  Here we will again divide the shares at the child line so the representation will be the same as it is in the strict per stirpes system.  B/c Sarah is around we’re cutting the shares at the child level.  Difference is that you ALWAYS cut at the child level in strict per stirpes and not here.  If Sarah was not alive, we would have divided them among the grandchildren and each would have gotten 1/6 b/c it is per capita distribution and each head takes one equal share.

per capita at each generation XE "per capita at each generation"  –UPC 1990;  initial division of shares is at the generational level nearest decedent where one or more descendants are alive, BUT the remaining shares where the descendants are no longer alive are combined into one pot, that pot drops down to the next generation and is distributed equally among them.   (also applies to descendants of parents and grandparents of decedent when they are entitled to take the estate 2-106(c)).  

2-102;  we cut the shares at the child level here b/c we have a living descendant (Sarah).  So each living person in that level takes one share.  Then we combined the remaining shares together into one pot and then they are divided (in the same manner) equally among the next level.  So the 2/3 that is left over here is divided among the 5 grandchildren who haven’t received inheritance by representation (Sarah’s daughter does not take b/c her mother has received her share) equally so they each get 2/15.  This is attractive b/c first cousins always take the same share whether they come from a family w/ a lot of siblings or they’re an only child.    

If there are no descendants, these same rules apply to distributions to siblings and their descendants.  

Distribution to Collateral Kin XE "Distribution to Collateral Kin" 
a) In UPC- Sidney dies w/ no descendants, so it goes to parents.  Since dad has already passed, mom inherits the entire estate.  

b) In TX §38(a)-  mom gets ½ and the other half is divided b/t his brothers/sisters & their descendants per capita with representation.  If both parents were alive they would take equally ½.   Sue takes ¼, Nancy takes 1/8, and Nellie takes 1/8.  Sue had also died before Sidney leaving no descendants, mom gets ½, Nancy gets ¼, and Nellie gets ¼ since they are the first generational level at which someone is alive.  

· If you divide at a level where some people are alive and some are not, you only divide it among the people who are alive OR have a line of descendants that survive them.  

Half-blood relatives XE "Half-blood relatives" 
Alice and Betty are sisters of the half-blood and Betty and Carol are sisters of the whole-blood

· TPC §41(b) -- half-bloods take half as much as whole-blood meaning that Alice takes 1/3 and Carol takes 2/3.  

· UPC has abolished the distinction b/t half-blood and whole-blood and all of them get the same share.

· If there was Donny,  half-bloods equal 1x and whole-bloods equal 2x so Alice gets 1/5 and Carol and Donny each get 2/5.  

· Half bloods always take equal to other half-bloods.

each gets 1/3 b/c half blood rules doesn’t count in this situation b/c they are all mom’s kids so each of them shares equally.  

· Half-blood rules only apply as to brothers and sisters, not as to inheriting from the parents

D. Laughing Heirs XE "Laughing Heirs" 
UPC-  §2-103-  B takes everything b/c he is the only descendant of a grandparent.  If B already passed, the estate would go to the state not to A b/c he is not a close enough relative

UPC2-105; if there is no one who is at least a descendant of a grandparent we will give the estate to the state b/c “when looking at the obituary they will laugh b/c they have lost nothing but will gain from the estate”

TX- we don’t have a laughing heir statute; §38 says the estate is divided into a “moieties” [which mean ½ to maternal side and ½ to paternal side], in TX we continue until we find a relative somewhere down the line or up the tree.  

· If only A was alive, we don’t give them just ½ of the estate and send the other to the state, if there is only one relative they get the whole thing.  It is only when there are absolutely no relatives to be found that the property would go to the state.

Defining Descendants XE "Defining Descendants" :  

· The term per stirpes does not have a uniform meaning.  UPC says if not defined in the will, we should look to the intestacy statutes of the applicable jurisdiction and make decisions by analogy.  (ex. in TX we would use modern per stirpes).  In the will we want to make it clear what distribution we want to use.  

1. Illegitimate children

TFC 151.002-- Presumption of Paternity a) w/in a marriage or 300 days; b) he married the woman after the birth and agreed to be named father on birth certificate, acknowledged paternity. 

TPC §42—a person claiming to be a biological child who isn’t presumed a biological child can get a determination of the court by clear and convincing evidence and then he is an heir and can inherit from his father and his relatives.  There is a new act that has passed that bases this on 100% genetic testing—only rebuttable  by other genetic evidence 

Uniform Parentage Act—presumes parentage if 1) child born to a woman w/in 300 days after the death of her husband is a child of that husband; 2) if no marriage, if while child is a minor—father receives the child into his home and accepts as natural child; 3) acknowledges paternity in writing w/ an appropriate court/administrative agency

[FYI:  You can’t write someone out of your will unless you give all your property away to others b/c anything not mentioned in your will goes to intestacy and the person you want out may get a portion of it according to the statute. UPC has changed this, see later notes]
Grandchildren 

· A gift to children does not include grandchildren, must say “to descendants per stirpes” if you want grandchildren included 

· The questions concerning who are the “children” of the deceased [i.e. what about adoption, non-marital, etc.] are not governed by a statute, statutes only cover inheritance when there is no will, here there is a will.  When there is a will, it must define what it means by children.  If we cannot tell, we have to fall back on rules of construction of presumed intent, we have to try to figure out what most people in these circumstances would probably have had in mind

3. Non-marital grandchildren XE "Non-marital grandchildren" 
What if Michael predeceases Wendy and leaves Andy, is he included even though he is a non-marital child?  At common law and until recently a gift to descendants did not include gifts to non-marital children, however in In re Hoffman the NY court recognized non-marital children as descendants.  So now in most states non-marital children are presumed to be descendants.  Should discuss this w/ your clients and make explicit in will

Adopted descendants XE "Adopted descendants" 
Adoption generally

UPC- 760 §2-705--adopted children are treated just as any other children;   the trend in the law is to include them, but they are still not included in some states.

In most states, including TX, rules of interpretation that are set forth in a statute are developed on case-based principles derived by the common law, not by the statute

b. Adopted Adults XE "Adopted Adults" 
· What if son adopts girlfriend so that she will be a descendant of his parents b/c she is now his adopted child?  Is this effective?  

· UPC 2-705(c)—no, if the adopted parent is not the decedent, then the adopted person is not considered an heir of the decedent by adoption unless the adopted person lived (either before or after adoption) w/ the adoptive parent while the adopted person was a minor.  The whole point of an adoption cannot be to create an heir under a will.  Rests on probable intent of the testator.  

· Minary v. Citizens Fidelity—statutes allowing adoption thwarts the intent of the testator when adoption is of an adult; 1 son died leaving no heirs; one son died w/ 2 children and the other son had no children but adopted his wife; Court did not allow this to happen b/c they said it was not the intention of the testator..  

· TX-  Lehman v. Corpus Christi—the will expressly said it included adopted offspring; the court allowed it in this case even though it was to make an heir.  The testator’s wife had a child by her first marriage and the testator adopted that son when he was 26.  The court said this was not an abuse and since it was the child of the testator, the UPC would reach the same result.  TX hasn’t had a case after this that says that you could adopt your wife or lover to try to do the same thing.  

· How can we draft Howard and Wendy’s will with keeping this in mind?   “descendants include adopted offspring as long as they are adopted under the age of 18”; this would exclude allowing the Lehman situation to work even though these are very sympathetic facts—you could add “as long as they are adopted under age 18 or was the natural child of the beneficiary’s spouse”

5. Descendants by Affinity XE "Descendants by Affinity" 
· UPC §2-705(a)-  terms of relationships such as “uncles”, “aunts”, “nephews”, or “nieces” only apply to relationships by blood or adoption, but NOT BY MARRIAGE (affinity).  UPC has made a bright line rule here that in-laws cannot inherit by vague language.  

· Can change this result, by redefining the terms in the will

Posthumous Children XE "Post-Humous Children" 
A child born to a decedent’s wife w/in 300 days after a man’s death is presumed to have been in jestation before his death and is presumed to be his child and treated favorably under a will

TPC §41(a)-  no rights shall accrue to anyone except children or lineal descendants of the decedent;  the child will be included in Howard’s will b/c he is a lineal descendant.  

TPC §41(b)--This does not apply to collateral kin who are unborn at the time of death.  It would not apply to Howard’s sister-in-law who was pregnant with his future nephew, that nephew will not inherit under Howard’s will.

Doesn’t apply to frozen embryos unless they are born w/in 300 days after the death 

VII.        Simultaneous Death XE "Simultaneous Death" 
A. USDA [Uniform Simultaneous Death XE "Simultaneous Death"  Act]  (1953—77)

still the law in a significant number of jurisdictions including NY and Illinois.  

If there is “no sufficient evidence” of the order of deaths, the beneficiary is deemed to have predeceased the benefactor b/c we don’t want the assets to have to go through two estates.  Plus, w/out this the property would go to the beneficiary/heir’s family which may not be the same as that of the original decedent.  So unless there is evidence that one died first, when we are talking about bequests to each other in their wills, we deem that the other one died first. 

· Uniform Simultaneous Death XE "Simultaneous Death"  Act—where there is no sufficient evidence of the order of deaths, the beneficiary is deemed to have predeceased the benefactor.  Go to anti-lapse statute discussion.

· If joint tenants die simultaneously the property never passes so, 1/2 of property is distributed as if one person survived and 1/2 is distributed as if the other person survived.  

· Life insurance-if the insured and beneficiary die simultaneously the proceeds are distributed as if the insured survived the beneficiary. 

Supplement II, p. 33—Problem: Eulah is driving and Anna is in the passenger seat. The car skids into the oncoming lane where someone hits them from Anna’s side and both Eulah and Anna die immediately.  Anna left a will bequeathing $15k to Eulah, do we have sufficient evidence of survival under USDA (1953) to pass the money to Eulah’s estate?  Coroner concluded that Eulah survived Anna by 1/150,000 of a second, this is a recognizable interval of time in his opinion.  Others testified that Eulah survived longer b/c she was on the driver’s side. Remember the purpose—Anna wanted to benefit Eulah not Eulah’s family with her gift.  BUT On appeal, they affirmed and said that this was sufficient and they gave the money to Eulah’s estate.  

Problem 1 p. 85—both H and W in a boating accident.  Evidence shows that she looks like she struggled and she was a better swimmer.  Is this enough to prove that H died first?  No, this is not enough b/c this is speculation, not real evidence and there could have been plausible factors showing that H survived longer.  

Problem—H skull is smashed while W’s is still in OK shape and it shows that she had time to take a breath before her death. Is this enough?  Yes, court said this was enough to show that she did survive for a very brief period and that’s enough under USDA. Wooden approach which undercuts the purpose of the act.  The USDA doesn’t effectively deal with only milliseconds of survival.  It better covers situations in which one party died and the other died several hours/days later--not at the same time.  

120-Hour Rule [USDA (1991) and TPC]

In 1991, the USDA was revised to use a 120 hour rule instead of the “sufficient evidence rule.”  UPC now says you have to survive by 120 hours to be an heir.  Both ways are called the USDA and are labeled the same (even the one in the UPC), so you have to clarify which rule you are talking about.  

§47 TPC—if there is no evidence that the person survived by 120 hours it is deemed that the person failed to survive for 120 hours.  (ex. climbing Everest and no one is around to see who died first).  Rule not applied if the only descendent left under one is the state of Tx.  

UPC (minority)—120 hour rule—a will beneficiary that fails to survive a beneficiary by 120 hours is treated as if she predeceased the testator, absent a specific clause in will to the contrary (Simultaneous Death, Common Disaster, or  Requires that the Beneficiary Survive in order to take).  IMPORTANT:  UNLESS THE WILL MAKES A CONTRARY PROVISION. “…if he survives me.” –kicks the 120 hr. rule out of play and any evidence of survival means survival.

For joint bank accounts, if you don’t survive by 120 hours they treat it like a tenancy in common, separate the property in ½ and distribute ½ under one and ½ under the other. 

C. Comparing the Rules

Problem:  Supp. 33— H & W  have 3 children: A, B,  and C.  H dies at the accident, W dies in the hospital 2 days later.  What is the passage under H’s will?

1a. –Old USDA;  goes under W’s estate b/c evidence shows that she survived.  Intestate, the property is divided among the 3 children. 

1b.—120 hour rule-present TPC §47;  since neither survived the other by 120 hours we distribute ½ as if he survived her, and ½ as if she survived him and therefore the children each take 1/3.  This is the same result as under the original USDA.  Works out this way ONLY b/c they have the exact same natural beneficiaries.  

2.—H has no kids, his nearest is sister Mary.  A, B, and C are W’s kids by an earlier marriage.

2a.  USDA(1953)—W’s children get estate b/c evidence that she survived longer so all his estate passed to the wife and was distributed to her children.

2b.  what if H died two days after W under USDA (1953)?  Since W was survived by descendants that were not H’s, §45(b) applies and her 1/2 of the community does not pass to H but to the children, so they received her 1/2 and his 1/2 goes to his sister.  

2c.  same facts under 120 hour rule;  ½ goes to Mary; ½ goes to 3 kids.  It doesn’t really matter here who died first b/c neither survived long enough so we divide as if ½ passes by one party and ½ passes by the other.  We treat it like SP and §45(b) is no longer relevant.

Part III:  Will a Probate Administration Be Required in the Brown Estate?

VII.  The Probate Process

A. Definitions

you probate a will and then administer the estate.  However, most people use the term “probate process” to cover the entire ordeal of winding up the descedent’s affairs.

Application for Probate—the executor of this estate must file this with the court pledging that certain things are true

Citation on Application by Posting—must give notice to everyone who has an interest in the will that it will be in probate. TX adequate notice means posting it on the door of the courthouse.  

Proof of Death—executor must also file a page pledging that decedent has died and that he was a resident in the county, no children died after will was signed, never divorced, and she was executor

Witness--file a notice swearing that they were a witness and that the will is true

Order Admitting Will to Probate and Authorizing Letters Testamentary XE "Letters Testamentary" —court order admitting the will to probate and giving the executor the authority to wind down the estate.  Sometimes executor must give a fiduciary bond, but usually waived by the will. 

Executor’s responsibilities

collect all inventory of decedent’s assets and put them in the name of the estate; sign a paid receipt that she had authority and that she received the funds of the estate

Securities—get the appropriate form and send request to the stock transfer agent along w/ a copy of letters testamentary asking that the securities be re-registered in her name as the executor of the estate

Inventory--90 days after the death she must give a list of the inventory of the estate to the court. All CP is subject to administration, not just the decedent’s half and it must be included in the inventory.  One of the major concerns of the probate process is to satisfy any creditors that decedent had during his life.   The probate judge may grant an extension beyond 90 days and routinely they do so if you have to fill out an estate tax return.  Usually w/in 9 months or so.

Managing the estate during the period of administration

In contrast to a trustee, the executor’s job is short term and does not give them ability to do whatever they want w/ the property

Personal representation: 1) executor—appointed by a will; 2) administrator;  appointed by the court.  

Satisfying tax authorities

Must file the decedent’s final personal tax return.  The final return is due the next April 15 and will report all the income from Jan 1 of the last year of life up until the date of death.  They can still file a joint tax return if one spouse is surviving even though the spouses will have different taxable years.  

Sometimes executor must file 2 tax returns if the decedent dies sometime between Jan and April and hasn’t filed his last year’s tax return plus the next year’s indicating any income that came in b/t Jan and April 15.

EX.--H dies on June 11 and his stocks which have been re-registered in the name of the estate declare dividends and send money to the executor.  Who is responsible for the taxes on this dividend? The decedent’s estate--Subchapter J in the tax code, must file a fiduciary income tax return.  

Notice to and pay creditors

Notice and Statutory Bars XE "Notice and Statutory Bars" 
1. History

General Rule:  secured/known creditors are entitled to receive notice by certified mail; unsecured/unknown creditors are only entitled to notice by publication

Tulsa Professional Collection v. Pope--SCT declared that barring claims as to known creditors after only a publication notice was a violation of due process.  Any creditor who is known or whose identity is readily ascertainable is entitled to personal notice before their claims can be barred.  After this case every jurisdiction w/ these bars had to re-write their statutes.  

2. Current UPC Statutory Bars & Notice XE "UPC Statutory Bars & Notice" 
· UPC 3-803— claims against the estate arising before decedent’s death must be brought w/in a year of the death OR time prescribed for 3-801 about notice.  No regard to whether or not notice was given or required to creditors.  This is b/c of the dicta in the Tulsa opinion concerning state action—“court said that self-executing statutes of limitations that aren’t triggered by any court proceeding are constitutionally permissible and satisfy due process” b/c they don’t involve any state action.  

· UPC  §3-801(a)—claims barred after 4 months if you give notice by publication;  personal representative MUST give publication notice; this cuts the unknown creditors off after 4 months instead of one year. 

· UPC §3-801(b)—optional; Can send personal notice to the creditor and then they have to answer w/in the longer of 60 days of the notice or 4 months from the 1st date of publication instead of 1 year. 

We can still use publication notice to trigger a bar as to unknown creditors  b/ it has only been held unconstitutional as to known creditors, not unknown.  IF you do not give known creditors personal notice, they are barred after a year.  It does not matter as to them whether or not you gave notice by publication b/c they are not barred by that notice after 4 months, unless they receive personal notice also.

Problems [p. 19]

1. 3/1 X borrows $10k from FF giving him an unsecured 18-month note w/ interest at 10%.  X dies on 8/5.  His will is probated and on 9/11 DD (executor) makes the 1st publication of notice of administration in a newspaper of general circulation.  D doesn’t give personal notice to F, and F doesn’t pursue collection of the notice under 8/30 of the following year when the note was due. What result?

in Illinois [§5/18-3]—FF is barred under this law unless D knew or should have known of the existence of this note and still did not send FF personal notice.  (If D knew—not barred, if D didn’t know—barred) [who has presumption in this litigation—burden of proof)

UPC—barred b/c over a year has passed and permissive notice is optional.  If Dudley knew and didn’t give personal he gets 1 yr. limit.  If Dudley doesn’t know about him, he gets 4 months from date of publication.  Both have passed.

TX—Not barred. 16.004—4 year limitation.  Publication notice doesn’t limit, only way to reduce is through personal notice and he didn’t do that.    

Fred Friendly problem— FF goes to DD on the golf course and says, “you know that X would want me to be paid even though it’s barred”—can DD pay him anyway even though it is barred?  under §3-803 DD cannot pay this money out of the estate (breach of fiduciary duty), if he wants to pay FF he can, but he must do it out of his own money.  

3. TX Statutory Bars & Notice XE "TX Statutory Bars & Notice" 
· TX doesn’t have a special short statute barring claims.  You just have to do it within “the time prescribed by law” which is just the general statute w/r/t creditors claims TCP&RC §16.003—2 years for tort liability and TCP&RC §16.004—4 years for other creditors.  

· §16.062- death stops the toll from running under these two statutes for 12 months after the death or until an executor or administrator of the decedent’s estate is qualified and appointed

· § 294(a)—required to give publication notice, but it doesn’t reduce the statutory time;  

· §294(d)—permissive personal notice to UNSECURED CREDITORS; if the administrator does give personal notice w/ return receipt requested, the creditor has 4 months from the time they are notified. This is the only way to keep yourself out of the longer generally applicable statute of limitations.   

· Even with the longer statute of limitations, it is still in the creditor’s interest to go after the estate early. If he doesn’t go early he still has the claim against the assets of the estate even if they are distributed to others, however, practically this is different b/c he may not be able to find the people w/ the stuff and it is going to be a lot of work to go and get it and he may not be able to get all the money from his claim. 

· EX.  D and P were in the car and P was seriously injured.  D was killed but P thinks his injuries were caused by D’s negligence.  P sues the estate of D.  P recovers $ 960k in jury trial.  Case appealed and court reverses and remands pointing out that at the time the claim was filed there was no estate of D and estates are not legal entities and therefore the case was remanded for a new trial.  P should have sued the executor of the estate, not the estate.  In the meantime, the statute of limitations had run and they could not sue anymore.  So you never file suit against an estate, but instead against a personal administrator/executor.  

Handling Secured claims XE "Secured claims" 
1. Creditors choices

a. Matured Secured Claim XE "Matured Secured Claim"  OR

· claim is to be paid as if it had matured whether or not it has matured.  They may present this claim in the course of administration.  Ex. 30 year mortgage w/ 18 years to go can be presented.  

· A secured lender has the security interest and personal liability of the obligor.  When that person is gone and that personal liability is no longer there, making the claim against the estate is the last way to maximize that personal liability.  

b. Preferred Debt and Lien XE "Preferred Debt and Lien" 
· Choose not to present a claim for immediate payment but keep the lien against the property as long as someone makes the mortgage payments.  Lets the claim ride and if it’s not paid off then he can sell the home, but this way they get to keep the interest payments coming in. It is relatively rare that creditors choose the 1st option b/c they are worried about their public image.  

· Assumption -- you can take over the payments for someone else’ s house, ex. this is a way that the secured creditor can keep their personal liability they just have someone else sign an assumption and say that they will be personally liable for the payments

· Your only recourse is to get the property back

Cessna v. Morrison XE "Cessna v. Morrison" --Decedent died in a plane crash and Cessna was a secured creditor w/ an interest in the plane that was destroyed in the crash.  Cessna filed a claim w/ the administrator but didn’t specify how he wanted the claim to be handled. The administrator told the lawyer that they hadn’t specified how they wanted the claim to be made but he did not do anything to change it.  Court held that they did not specify as required by law and therefore they were treated automatically as preferred debt and lien status.  This means that the only interest they now have is the security interest in the plane that has been crashed.  

TPC  §295—secured creditors are entitled to personal notice by certified/registered mail and that notice should tell them that they have to make a claim and specify how they want their claim to be handled under TPC §306. (w/in 6 months of letters or 4 months of notice). 

In all states the secured creditors have this option after receiving personal notice.  If they choose preferred debt and lien status, down the road the loan goes in default, they cannot get a default judgment and they can look solely to the security interest.  

Exoneration of Liens XE "Exoneration of Liens" 
when an item is devised to a beneficiary, but it is currently under a security lien, does the estate pay the lien and pass it free and clear to the beneficiary, or does the liability also pass to the beneficiary?  Some states (including TX), beneficiary takes free and estate pays the lien if it is a specific disposition of real/personal property.  

UPC §2-607 (1990)—opposite rule, specific property under a security interest passes subject to that interest regardless of general directive to pay debts

TX—V.A.T.S. §1 the common law of England is the law of TX unless there is a statute or case decision to the contrary;  b/c there’s no TX statute relating to the exoneration of liens doctrine, it is the law in TX.  Currie v. Scott (TX recognizes the exoneration of liens doctrine)

Effect if the secured creditor chose “preferred debt and lien” status?  How can the estate pay off the mortgage under the exoneration of liens doctrine when the creditor wants it to be paid as a preferred debt?  TPC §306(a)(2) the creditor has the choice of how he wants to be paid provided that the personal representative can pay the claim prior to its maturity if it is in the best interest of the estate.  However, if the secured creditor selects the preferred status, the estate can still choose to pay it off and no pre-payment penalty can be assessed [b/c it was paid early b/c of death].  There might be situations where it is in the best interest of the estate to pay it off if it means they can get better financing.  In a state like TX that recognizes the exoneration of liens doctrine, that is a right that the estate has irrespective of the creditor’s right to choose.

In TX Bill is entitled to have the lien exoneration unless the will says that he gets it subject to the mortgage. 

Problems

Tommy Tate dies leaving a will that contains the following provisions:  I devise Blackacre to my brother, Bill Tate.  I bequeath the sum of $50k to my good friend Alice Blue.  I give, devise and bequeath all of the rest, residue and remainder of my estate to my sister, Sue Tate, and I name and appoint Sue as the executor, to serve w/out bond.  Blackacre is subject to a mortgage lien securing a note whose balance was $23k at Tommy’s death.  The mortgage does not present the note for payment as a “matured secured claim,” but instead opts for “preferred debt and lien” status.  Bill has nonetheless taken the position that he is entitled to have the note paid out of money in the residuary estate, so that title to Blackacre will pass to Bill free and clear of the mortgage lien.  Is Bill right if Colorado law applies?  If TX law applies?

· UPC2-607 (1990)—UPC does not exonerate property. In order to make this happen, the will would have had to specifically say that Blackacre was to pass free and clear.  The common law “exoneration of debts clause is counterintuitive b/c we don’t think the testator would want the beneficiary to be better off than he was.

If we are in a UPC state and there is no exoneration of liens and if the secured creditor decides to choose matured secured claim and wants the lien to be paid immediately, does that mean the beneficiary gets the property free and clear? No, if the estate pays off the lien the beneficiary takes title to the property w/ the lien on it and the estate subrogates the lien b/c they paid it off and they are now in the shoes of the lender.  Beneficiary now has to pay back the estate and they have a lien against his property.

· Typical will makes 3 types of divisions:

1. specific gifts

2. general legacy—just a $ amount, you don’t get to choose which property it comes from

3. residuary estate—whatever is left after debts, specific gifts, and general legacy

What if Tommy’s will says “I hereby direct that all of my just debts, funeral expenses, and expenses of administration of my estate be paid as soon as may be practicable”

· UCC 2-607—(468) general directives do not mean that exoneration of liens applies.  Must be specific as to that property in order to clearly be exonerated.

· TPC—general directives are irrelevant b/c we have exoneration of liens anyway
Same facts and questions (TX law applies), except that the residuary estate is totally exhausted in paying creditors’ claims and expenses of administration.  The only items left in the estate are Blackacre and the $50k needed to satisfy the bequest to Alice.  Bill has taken the position that he is nonetheless entitled to have the lien “exonerated,” and that the $50k should be used to clear Blackacre’s title, is he right?  

No, the exoneration of liens doctrine can only apply against funds in the residuary estate.  You cannot take the money to exonerate a lien from another general legacy or specific gift.  If there is no residuary estate, then Bill has to pay the mortgage himself.  We aren’t going to hurt Alice here, the theory is that in making that general legacy to her the testator meant to reward her just as much as he meant to reward Bill.

VIII.  Is Probate Necessary?

Howard and Wendy need a Will

they need these to get out from under the intestacy statute rules.  As to CP it is true that if Howard died first his CP would pass to Wendy, but his SP wouldn’t all go to her.  And since Wendy has a child that does not belong to Howard, her ½ community wouldn’t even go to Howard at all.  They must write a will in order to pass all their property to each other.  

Reasons you might need probate:  Aaron Green problem, p. 46 of text—
AG died 3 weeks ago.  His wife has come to you w/ his will in hand.  The will devises Green’s entire estate “to my wife, Martha, if she survives me; otherwise to my children in equal shares.”  She is also executor.  AG owned no real property, they lived in a rented apartment.  His debts consisted of utility bill and credit cards and funeral expenses.  What should Mrs. Green do with the will?  

Too many lawyers routinely probate the will in circumstances such as this w/out the consideration that probating the will may not be necessary and may cost legal expenses that the family cannot afford.  

TPC  §137 deals w/ small estates but we may not even need to go here.  

Letters Testamentary XE "Letters Testamentary" --The executor by reason of having letters testamentary by a probate judge has the authority to collect the decedent’s assets for inventory, how can Mrs. Green do that if she doesn’t have letters testamentary showing her authority as the executor of her husband’s will?  First remember that probate is only as to probate assets and a lot of her assets are passing as non-probate transfers (ex. bank accounts, life insurance).  Whatever is left is actually in her possession already.  

Title Clearing Function- Some of the assets don’t require transfer of title b/c the non-probate assets only require proof of death.  All we have left is tangible personal property and they are already in her possession. The only issue is about the truck.  TPC §94--no will is effectual unless it is admitted to probate, BUT this means that no will is effective “for the purpose of proving title to” specific property.  Here she doesn’t need the authority of the will to take possession of the property, what this really goes to is property where ownership is proven by a document (stock certificates, deeds, etc.).   As to vehicles in TX though, S-26 (Motor Vehicle Registration Act), whenever there is a transfer of ownership by operation of law (including death) you can file an affidavit on a form that they provide saying that the owner has died, however the affidavit also says that the decedent left no will and here it is not true, the decedent did leave a will.  However, since it has not been admitted to probate the court has not formally recognize it as a will and therefore she can sign the affidavit for the registration of the car purposes.  OR, change the language in the affidavit to match the statutory language, “decedent left a will but there’s no need for its probate” and then tell her to sign it.  One of two things will happen: 1) they won’t accept it b/c of the change and we have to think of some other way; 2) Most likely they will accept it. 

can register automobiles as JTWROS and this is one of the instances in which a survivorship estate can be helpful.  

Creditors --Only a duly authorized executor can publish notice to the creditors claims, but she doesn’t need notice if she is going to pay them.  By doing this we don’t get the advantage of the permissive notice provisions that allow us to eliminate the risk of creditors for a longer time.  In TX we don’t lose anything b/c the statutory bars are general and are not specifically correlated w/ the notice.  

Taxes—Can file a joint final income tax.  If no executor is appointed, anyone in possession of the decedent’s property is required to file that tax return. 

TPC §75—doesn’t require probate, just that you deliver the will and file it with the clerk of the court. This is concerned with the threat of will suppression when someone who knows of the will hides it.  That person can be held civilly liable.  

Bank Accounts—if a bank account is just in the testator’s name, how does the family get the money without an administration?  Some states say that if it is a modest account, the relatives can collect it by affidavit.  However, TX does not have this law.  

· What if family comes in w/a : 1) death certificate; 2) obituary saying that she and her sons were the survivors; 3) a Receipt and Release sworn affidavit that Martha and her children will protect the bank if anyone comes after them for the money.   Should the bank give her the money?  It does leave the bank open to some risk b/c the executor or TIB are really the only people who can give a Receipt and Release and exonerate the bank from any liability.  If anyone comes to collect the money the bank is liable b/c they turned over the money to someone who wasn’t authorized. BUT, in a small town they would probably do it b/c this is a business judgment and a lower risk in a small community where the bank knows the family.  Advise the bank to say, “if you will only open an account in your name, we will transfer the money to that account” so the bank can still keep the money in their possession.  Or write a cashier’s check from the account and pay it directly to the funeral home and then other creditors can’t complain b/c the funeral home gets paid before anyone else anyway.

Priority in a Partially Solvent Estate

TPC §322—if there is a partially insolvent estate, who gets paid?:

1. Funeral home/expenses—not to exceed $15k

2. family allowance

3. expenses of administration

4. matured secured claims—if the property that you are secured upon is not enough to pay off the lien, you can get a claim for deficiency, but then you have to go back to the end of the line as an unsecured creditor.  

5. unsecured creditors

6. bequests

Small Estate Administration XE "Small Estate Administration" 
· TPC §137& 138--TX very generous. Includes $50k besides the homestead, non-probate assets, exempt property, etc.  This only includes the probate estate.  You can only use small estate administration if there is no real property besides the homestead.  The estate of a millionaire could qualify for a small estate if his assets were in the right form.  Only if the decedent left no will can we have the small estate administration.  One may argue that if the will is not probated then it is not an effective will and we can still use this section.  (some judges may buy this and others will not).  

· P. 46, Problem 2-  In TX , if spouse dies intestate, Martha inherits the whole estate b/c of  CP and she can utilize the small estate administration.  

· Consequences of small estate administration:  

1. no hearing and you don’t have to appear before a judge (saves legal fees)

2. go before the administrative clerk and file the necessary forms and affidavit (lay person can do it). If the survivor has an affidavit and the bank turns over the money to her, they are released from all liability and the bank is fully protected.  

What if the 2 boys are children by a first marriage.  Since this is CP, Martha takes ½ and the boys each take ¼.  We can still fit into the small estate provisions.   The family is likely to be able to divide this up properly.  

E.  Probate of Wills as Muniments of Title XE "Muniments of Title"  Only

Same facts with a will, but Aaron owned a house in his name worth $85k and a lot worth $8k?  Now we need the title clearing function b/c the home can get in as a homestead but the $8k lot cannot. 

§89C—Probate of Wills as Muniments of Title XE "Muniments of Title"  Only (basically documentary evidence as to who owns title).  2 things become of record :

the existence of the will and 

order admitting the will to probate.  

doesn’t make her an executor b/c we don’t need a personal representative.  Very inexpensive b/c there is no need to prepare an inventory if no executor is appointed.  Can’t do this until all debts of the estate are paid except for the mortgage on the homestead b/c you have to sign an affidavit saying there are no unpaid debts.  

order constitutes sufficient legal authority--if people pay over to the person holding this affidavit, the people are protected just as if they handed it over to a personal represenative/executor.  

Heirship

If testator owns property but dies intestate, how do we establish title to the land?

Statutory Proceeding to Determine Heirship XE "Statutory Proceeding to Determine Heirship" 
TPC §48—Statutory proceeding to declare heirship. NO need for administration, but this one needs a court proceeding and an order stating who the heirs are.  This means we’ve got an order of record in the court so that the next time someone tries to chase the chain of title to the property they can determine that Martha owns the title and that serves the same function as a deed.  We have now covered that link in the chain of title and she can give the next deed out.   

2. Non-Statutory Affidavit of Heirship (part. III p. 28)

· No direct authority that this should work, but the title industry wants it to work (nobody does this outside of TX)

· Ex.  Ranch in Abilene, Dad dies, Mom, son, daughter left.  Under the law, mom is the TIC.  1985, Mom dies.  Daughter lives on ranch, son in Dallas.  1995, daughter dies.  2001 want to sell the ranch, but the chain of title has not been established.  Could use a §48 proceeding but need 3 of them.  Use affidavit when several intestate deaths and title is screwed up.  Title company may say no if affidavit not on file for very long, but it is worth a try. If it doesn’t work, you can got ot the court and try to get a statutory heirship proceeding [what does this mean, “SoL does not run on co-tenant and Nelly is a co-tenant].  

· Title insurance company will issue a favorable title opinion on the basis of recitals and affidavits.  The longer the affidavit is held on record, the more people will rely on it.

· Question:  what if niece is left off of affidavit?  Doesn’t matter, if Nelly shows up, her rights aren’t adversely affected , NOT valid (lease w/ Exxon) against Nelly.  

· This generally doesn’t work in big cities b/c ??

· Rarely used outside the Aaron Green situation

G. Why Small estates still need wills (Aaron Green)

Here it turns out fine if he doesn’t have a will, BUT what if Aaron’s sister died leaving money to Aaron?  Now we have SP.  Kids will inherit 2/3 of property—they may disclaim this portion, but Aaron probably doesn’t want his wife to be dependent on the chance that his children will disclaim.

§94—don’t have to probate will—just have to file it

IX.  Alternatives to Formal Estate Administration/Supervising the Representative’s Action XE "Supervising the Representative’s Action" 
Informal Family Settlements

Affidavit Procedures   

§160(b)—Eer must pay over the last paycheck to surviving spouse and Eer reports as if he paid it over to the testator

certificate of title (automobile)

Small estate administration by affidavit -§137 (intestacy only)

Muniment of title probate--§89(c)

· Outside TX, this may not work.

Statutory Heirship Proceeding

Independent administration XE "Independent administration" 
1. How it works

“king of the hill”

The executor and attorney show up in the courtroom only once to establish that the will was properly executed and to name the administrator 

In 90 days they have to file an inventory with the court, unless there is an extension, but don’t have to see the judge you just have to show up.  All the administrative steps are then taken independent of the court’s administration.  Some attorneys’ call this “office probate.”  The executor pays all creditor’s claims out of the estate’s account.  If the executor refuses to pay the claim, the creditor can sue on the claim, but they are not governed by the probate court but by the rules generally applicable to a creditor’s claims.  

There is also supervised independent administration, but it is similar to dependent administration

TPC §160 --These can be more simple if it is CP and a surviving spouse.  The surviving spouse has the power to be executor, She still has to pay the community debts.  (part III, p. 42).  

TPC §161--Even if there is not a will indicating an independent manage the affairs of the estate w/out having to go before the court, we can get an independent administration anyway with court approval, and all distributees agrees that this is what they want to do.  [Only 

Washington and TX].  [make sure this section is correct]
TX  administers states the way everyone else administers trusts

2. Comparison to Dependent Administration

· Selling Real Estate in dependent administration:  

a. Say why you’re selling

b. Why you’re selling the specific thing

c. Set hearing date

d. Personal notice to all of the heirs

e. Hearing 

f. Order 

g. Sell property

h. Confirmation hearing

Keeping Tabs on the Executor

Problem p. 41:  Harold died 10 months ago and named his 4 kids as equal beneficiaries and appointed oldest son Sam as executor.  9 months later the other children are concerned about whether or not Sam is doing his job.  Sam’s attorney will not give them any information.  They learn that Sam has made 3 trips to Vegas and that he is flying 1st class.  What are the beneficiaries rights to a) get information from Sam; and (b) do something about it if Sam is not being responsible w/ their money.  

Demand for accounting--

They can ask for an accounting after 15 months from the executor.  In most states you have to have an accounting every 12 months whether there is a demand or not.  In TX we only have accounting on demand of the beneficiary after 15 months and then every 12 months thereafter

Distribution –TPC §149(b)

They can petition for a distribution after 2 years and the executor can answer that request by saying that the administration is not done yet. This does not mean that the estate is necessarily going to be distributed.  Just means that this is the first time you can haul the independent executor into court and demand to know what’s going on.  The executor’s best answer is “I’m not done yet”

Bond—TPC §149

if the testator in his will says that he wishes bond to be waived the beneficiaries have to bring some serious allegations and evidence that bond is necessary b/c the executor is not acting properly.  Under these facts, the beneficiaries only have suspicions and no concrete evidence against Sam.  If their claim is not true, they have to pay their own attorney, Sam can pay his out of the estate, and they can be subject to sanctions. 

                               4.  Removal –TPC § 149(c)

after 90 days they can remove him for cause if he has not filed an inventory;  or if he has been misapplying money he can be removed;  Accepted reasons for removal:

1. failed to file an inventory

2. misapplication or embezzlement—one you file the petition you can get discovery and then find out if he is misapplying the money.  BUT if they are wrong, costs are assessed against the beneficiaries and Sam can charge his costs against the estate so the beneficiaries basically have to pay twice.  Plus if you file a fictitious lawsuit for the sole purpose of getting discovery you can be held in contempt and the court can sanction you (§15 Federal Rules of Civil Procedure).  IF this works out then this turns out okay, but there are risks for bringing this kind of claim.  

3. fails to make a required accounting

4. gross misconduct or gross mismanagement in his duties—ex. person has done nothing;  fails to file income tax/estate tax returns, etc.

5. executor becomes incompetent, imprisoned, or incapacitated from performing his fiduciary duties.

Part IV:  Will Preparation

X.  Execution of Attested Will XE "Execution of Attested Will"  

A. Signatures XE "Signatures" 
1. Witnesses in each other’s presence XE "presence"     

In re Groffman--divided family with 2nd marriages and children.  Mr. Graufman’s attorney prepared a will and he asked 2 of his close friends to be witnesses.  Mr. Graufman gestured to his pocket where the will was b/c there wasn’t any place for them to write so they move into another room.  We presumed that the signature was already on the document at that time.  They retire to the dining room and one of the witnesses goes in the room w/ Graufman and the other witness stayed behind. The witness signed his name and returned to the other room. Each of them signed only in the presence XE "presence"  of one of the other and the testator didn’t sign in the presence of anyone.  

Is it required that the two witnesses are present when the other signs the will?  No, they don’t have to sign in each other’s presence XE "presence"  but the testator either has to sign in front of both witnesses present at the same time or indicate that he has signed the will in the presence of the witnesses at the same time.  Both witnesses have to witness the testator’s signature together. Must apply this rule strictly.  Result: the will was denied probate and the property passed by intestate succession.  

Shouldn’t it be enough that Mr. Graufman  clearly intended this to be his valid will?  Yes, but we have to follow these rules to ensure that things don’t get fuzzy.

Ex.—what about a will signed by the testator and one witness?  That would get denied probate b/c there is only one signature.  We have to draw a line somewhere and if we start bending these rules, we will be left with nothing by which to prove intent.  

Interested Witnesses:  UPC has abolished this rule by statute.  Witnesses can be beneficiaries and the will will still be valid.  Interested witnesses never affects the validity of the will.  BUT, under majority rule Purging Statutes, interested witness beneficiaries lose their legacies, unless 1.  there were two disinterested witnesses, so the interested witnesses were surplusage—supernumerary rule; 2.  or Whichever is Least Rule—interested witnesses take the lesser of the bequest or intestate share.

Executor does not fall under this rule at all.  His commission is not a bequest, so he is not a beneficiary, and can witness just like any other disinterested party.

2. Order of signatures

“res justi” argument—What happens when one witness signs before the testator?  Has this will been validly executed? One argument says that the will is still valid b/c the testator still signed the will in front of them, however the counterargument is that when the witness first signed he couldn’t have been signing to attest to the signing of the will by the testator because he had not observed that yet.  

P. 234 note 5—2d paragraph, in Connecticut this will would be denied probate (minority opinion). Most cases have borrowed the contemporaneous transaction doctrine that says that even though they didn’t do it in the right order, since it was one continuous contemporaneous transaction we are going to let it slide.  This doctrine is narrow (i.e. a couple of days isn’t a contemporaneous transaction). 

Some courts say you don’t have to sign in front of them, but you have to at least acknowledge the will and your signature on it in front of the witnesses and that is enough, but you can’t be sneaky and cover up the will or the signature.  

Texas—attesting witnesses have to attest to the signature contemporaneously, not 2-3 days later.

Witnesses do not have to know that what they are signing is a will.

What constitutes a signature?  

Problem 6—testator signs the will with an X and then the 2 witnesses signed, is this valid?  CA court said the will was invalid b/c statute says “if a will is signed by the testator w/ an X or other mark, someone else has to sign the testator’s name to the will as well.” Creates problems for those who are illiterate or unable to write their name. Other jurisdictions--any mark made by the testator in front of the witnesses is enough to make them valid when the witnesses sign it attesting to the fact that the testator made the mark.  

Signature XE "Signature"  Placement

Problem 7—NY and Florida, testator’s signature must appear at the end of the will.  Typewritten will is found, testator has signed, but below the testator’s signature it says “I give Karen my diamond ring”  assume that this sentence was here when he signed the will.  Is this valid?  No b/c the statute says it must be at the end. However, this decision was so bad that they changed the statute to say that “any matter following the testator’s signature will be ignored” meaning that the probate can still go through, we just don’t give effect to anything below the signature.  

TPC §59;  no requirement that the testator sign at the foot.  The testator’s signature can appear anywhere in the will.  

technical area and strict compliance requirements--sometimes courts have taken a very rigid interpretation of the statute  

Nine steps in the book to help people follow the right steps (242?)

Lawyer Liability

Problem 3, p. 233--assume a jurisdiction rejecting privity XE "privity"  of contract as a defense, some states have held lawyers liable for faulty executions

If the attorney gives reasonable instructions on how to execute the will, the client probably wouldn’t have a cause of action.  

Atestation clause—not required but frequently used under the testator’s signature and properly describes how the will should be executed

If the signing ceremony took place entirely w/in the attorney’s office and we still have a witness who wasn’t present for the signature? the attorney probably would be held liable, so the attorney is probably better off just to mail the instructions as far as his potential for liability.  

Any attorney should supervise the wills execution or have a paralegal supervise it.  If you do have to send the will by mail, send very detailed instructions as to how to handle the will and require the client to sign these instructions, saying that they have followed them and mail them back for the lawyer to put into the file.  

NY AND TX-minority rule--no privity of contract—only duty to client.  See above.  CA—majority rule—privity of contract is not a defense.

Texas Execution Requirements XE "Texas Execution Requirements" 
· TPC §59 b/c requires that it be 1) in writing, 2) signed by testator, 3) attested to by 2 witnesses 4) in the presence XE "presence"  of the testator. TX is one of the most liberal states in the validity requirements of the will.  No requirement that the testator sign in the presence of the witnesses, or they sign in each other’s presence—just that witnesses sign in testator presence.  [Grauffman’s will would be valid in TX]

· Testator must be 18 yrs old to execute a will when executing it to have capacity.
D.  UPC Execution Requirements XE "UPC Execution Requirements" 
· UPC §2-502--Requirements (a) two witnesses who signed w/in a reasonable time after he/she witnessed either the signing of the will or (b) the testator’s acknowledgment of that signature or acknowledgment of the will.    This is much more liberal than TX, testator doesn’t have to acknowledge the signature, can just acknowledge the will, witnesses don’t have to sign in each other’s presence (as Florida requires), nor in the presence of the testator XE "presence" .  Of course the testator must sign the will or acknowledge the will (mark).

F. What is presence XE "presence" ?

1. Line of sight test XE "Line of sight test" -AL-minority rule--(scope of vision)- in order for the witness to sign in the presence XE "presence"  of the testator [when required], they must be in the testator’s line of sight, he doesn’t have to actually see them, but he has to have the ability to see them sign (swivel chair example-- if testator is in the same room but gazing out the window w/ his back to them in a swivel chair? Court says this is okay b/c he could just swivel around and see them.).  But if the will is taken to another room they may still be in the line of sight if both doors are open and he can possibly see through, but not if separated by a wall/door.

2. Conscious of presence test XE "presence" —TX—majority rule:  as long as he was aware of their presence, it works whether or not the testator had the ability to see them.  Phone doesn’t constitute presence. Taking it down the hall to sign by secretary as last witness is not in presence.

Top of pg. 234 (paragraph b)—teller looks through window while testator signs in his car, then they take the will into the bank to the teller and the teller sits at the window and signs. They can see each other, but the court said this is not enough b/c he cannot see the pen as she signs it so the conscious of presence XE "presence"  test does not cover it (Kansas)

The intrepid Oregon attorney—will is prepared for Dan while he is in the ICU unit of the hospital. Two witnesses come to watch him sign the will, he signs the will in the hospital bed.  Immediately after signing he has a heart attack and many doctors come into the room but the testator dies.  Right after that the witnesses sign, did they sign in the testator’s presence XE "presence"  after he was dead?  Oregon court (majority view) says that this was not conscious presence because he had just died. However, UPC says “w/in a reasonable time after the testator signs” so in UPC states this will would have been validly executed.
Estate of Peters- New Jersey court indicated that possibly okay as long as within a reasonable time after the testator signed, but not 15 moths

Changing States

Uniform Execution of Foreign Wills Act XE "Uniform Execution of Foreign Wills Act" -states will execute a will that was created correctly under the law of the state in which he was domiciled when he made the will or in the state in which he signed the will.  But just to be sure you should sign the will in a manner that would allow them to be accepted in every state. 

Attestation Clauses XE "Attestation Clauses" 
These simply recite all of the elements required for proper witness signatures and execution. NOT REQUIRED IN ANY STATE.  But is useful because is prima facie evidence of facts recited.
Particularly useful in these 3 situations.

Bad memory—when the witness can’t remember that he ever signed the will even though he recognizes that it is his signature; you have prima facie evidence so those challenging the will have the burden of proof of showing that it was wrong and the bad memory of the witness is not enough to show that.  But, probate does not turn on memory of witnesses.
Hostile witness—witness suddenly says that he didn’t sign this is the presence XE "presence"  of the testator or some other disqualifying thing; you can use the attestation clause to impeach the witness on cross-examination b/c he is contradicting himself

Both witnesses dead or cannot be located—some states require that 2 witnesses be able to testify or the will cannot be probated; what if we are in TX, the will is not self-proved but we cannot locate either of the witnesses, what can we do?  

TPC §84--all you need is one witness to testify, if the witness resides outside the county you can get the testimony by deposition or interrogatory.  If you cannot get a witness, you can find someone to testify as to the signature of the witnesses or the testator.  They say you should have two people testify to the handwriting but TX courts have declared that they will rely on one.  

How would it be easier if both witnesses were dead than if one witness is living in Buenas Aires?  B/c all we have to prove is death to the judge and that is easy, but if they are in Buenes Aires you are required to go and get testimony from that witness and that is difficult

no state requires the use of an attestation clause.  BUT, they are extremely useful b/c they are prima facie evidence of the facts recited that they happened exactly that way.  

Self-Proving Affidavit XE "Self-Proving Affidavit" 
The laws

TX- does not have to be a separate sheet of paper, but must be a separate writing.  You have to do a two step process.

UPC—combined self-proving affidavit says that the attestation clause is also the self-proving affidavit and you can use one signature to serve as both functions.  However, most people will use the two-step process because the client may later move to some state where the two step is required b/c most states require the two-step

TX cases

Wich v. Fleming—affirming Boren; troublesome line of TX cases beginning w/ the decision in Boren consistently refused to count the witnesses signatures on the affidavit as the signatures required on the will itself; 

Boren v. Boren--will with the lines to be signed by the testator and two witnesses.  The testator signed the will but the witnesses did not, then the witnesses and the testator all signed the affidavit.  Court ruled that this was not enough and you could not use the signatures on the affidavit as the signatures on the will.  This decision is ironic b/c TX generally has very liberal rules when executing a will. BUT, this is not a problem now b/c §59 was amended

TPC §59(b)—as long as the signature by the witnesses is on the self-proving affidavit that can be sufficient to probate the will, but now since the signatures were used for that purpose, the will can no longer be self proved and you have to go through the process of getting the witnesses to testify and make a new affidavit.  This means that the signatures not being on the will is not the death of the will but now you just have to go through the affidavit process again which is inconvenient but not impossible.  

Substitute for live testimony of witnesses in open court.
Tests of statutory compliance

1. Substantial completion XE "Substantial completion" 
In re Will of Ranney—at the end of the will there was a place for the testator to sign but no place for the witnesses to sign, but on the next page there was a self-proving affidavit signed by the testator and the witnesses.  But the affidavit recited that the witnesses had signed the will and they had not done so.  The intermediate court had said that we could use the signatures on the affidavit to prove the will, but the SCT the statute was not literally satisfied and the affidavits were false and a separate document from the will entirely but ended up submitting the will to probate under the concept of “substantial compliance” as a test for whether the statute has been met.  They say that the statute does not have to be literally complied with on every hand and remanded to determine if this was substantial compliance. They are the only American jurisdiction that has adopted by judicial decision the substantial compliance doctrince as a way to solve a problem in a will’s execution. 

Substantial compliance—only adopted and used by NJ so far; 

Substantial Completion requirements:

comply with the testator’s will and 

came closely to complying with the statute but didn’t quite make it

2. Dispensing power XE "Dispensing power"  (harmless error)(gives court power to dispense w/ formalities)—note 259-60;

· the difference b/t this and substantial compliance is that substantial compliance focuses too much on the statute and meeting the details of following it (focuses on near miss standard) and dispensing power focuses on the intent of the testator; dispensing power is better than substantial compliance;

· Dispensing Power (harmless error)—even in states that have generally adopted most of the UPC have generally not adopted the dispensing power standard [2-503] and only 5 states use it (CO, HA, MO, Michigan, and South Dakota); what are the chances of a state court adopting this on their own?  This would be in effect to overturn or ignore a statute that would make the requirements of executing a will, most courts would never do this.  It is different from substantial completion b/c that doesn’t ignore the statute, just says that you’ve complied w/ it enough.  

· The vast majority of American jurisdictions still have litigation dealing w/ whether or not the statute has been complied with. There is the possibility that substantial compliance may eventually come in through judicial decision, but dispensing power probably won’t be adopted by any court.

3. Examples

· Supp. Part IV p. 8 problem 1—Tommy Testator types out a two-page will that makes various gifts and names his sister as executor, to serve w/out bond.  At the bottom of the second page of the will is a signature line for the testator, an attestation clause, and signature lines for two witnesses.  After Tommy’s death, the document is found in the top drawer of this desk in his den; it is in a file folder marked “WILL OF TOMAS TESTATOR”  On the second page, the will has been signed by Tommy Testator (there is no question as to the authenticity of his signature), but the signature liens for the two witnesses are blank.  Is Tommy’s will admissible to probate 

a) In TX—no b/c there aren’t two signature

b) “substantial compliance”—no, b/c he didn’t even come close to meeting the requirements

c) UPC §2-503—goes with the dispensing power clause; difficult b/c we don’t know if the tesattor changed his mind and didn’t want to get witnesses to sign the will OR he just hadn’t gotten around to it, we just don’t know.  

Tess buys a fill-in-the-blanks will form at a stationery store and fills in the blanks (making various gifts, naming an executor, etc.).  B/c Tess is not sure how the will should be executed, she consults Norman Notary.  Although the second page of the form has a signature line for the tesataor, an attestation clause, and signature lines for two witnesses, Norman has Tess sign her name, and then types in “subscribed and sworn to before me on this 9th day of November, 1998.”  Norman signs on a signature line under which Norman has typed “notary public in and for the State of [xxxx]” and affixes his notiarial seal.  Tess dies two years later.  Is her will admissible to probate under:

d) TX_--no b/c not two signatures

e) “substantial compliance”—too hard to call; it was formally done but still didn’t get two signatures

f) dispensing power—probably would be valid

XI.     Special Precautions When Will Contest A Possibility/Meretricious Relationships XE "Meretricious Relationships" 
Testamentary Capacity XE "Testamentary Capacity" : 

In order to have sufficient capacity to sign a will the testator must be able to know the following:

the nature an extent of the testator’s property

the persons who are the natural objects of the testator’s bounty

the disposition the testator is making, and 

how these elements relate so as to form and orderly plan for the disposition of the testator’s property

this is the legal test, but juries also seem to use other things in determining testamentary capacity such as their own sense of fairness. (ex. Estate of Wright-found that he didn’t have capacity b/c he was eccentric, reversed by the appellate court)

Lee v. Lee-  can you sign a will when you are under a guardianship b/c it has been determined by a court that you don’t have the capacity to manage your affairs?  Yes, it takes less legal capacity to sign a will and meet that standard than it does to execute any other legal document.  Here he signed a deed and a will on the same day—the deed was deemed invalid, but the will was considered valid.  Having a guardian is evidence of lack of testatmentary capacity, but it is not conclusive and a jury could still find that he passed the capacity test or had a lucid interval.

Insane Delusion XE "Insane Delusion" 
· The testator otherwise meets the test of capacity but the will was a product of a persistent delusion which he will not deny despite all evidence to the contrary.  He is not delusional as to anything else except that one thing, but that is what the will is based on.

· In re Honigman—admitted the will to probate b/c it wasn’t based on an insane delusion;  he was under the impression that she was cheating on him and she claimed that was an insane delusion;   it not for the dead man’s statute concern this court might have reversed and rendered judgment and admitted the will to probate.  Although minimum provision was made for Mrs. Honigman, she was substantially disappointed by what she got in the will b/c she would have gotten a lot more under intestate statutes.   You do not have to show that the will was caused by the insane delusion but that it MIGHT have been caused by the insane delusion.  If we denied the will’s probate we would be effectively denying Mr. Honigman’s right to do whatever he wanted with his money . . .we only want to do this in extreme cases and that is why the burden should be higher for insane delusion than juries usually apply.  Holding: jury gave it to the wife, denied probate.  Appeals reversed.

C. Undue Influence XE "Undue Influence" 
1. Requirements

Whether such control was instituted over the mind of the testator as to overcome her free agency and free will and to substitute the will of another so as to cause the testator to do what she would not otherwise have done but for such control (mental duress) 

Must show 1) influence; 2) effect overpowering; 3) producing a will that wouldn’t have been made but for the influence.  (Lipper v. Weslow XE "Lipper v. Weslow" )

Presumption of undue influence if : 1) confidential relationship (b/t drafter and testator); 2) unnatural disposition (TX doesn’t have this presumption)

What if a man lives w/ his girlfriend for 20 years but never married her and she pleaded and begged and threatened to leave him if he did not leave his inheritance to her?  This is not undue influence because he had free choice to decide whether to leave the money to her or not, she did not overtake his mind.

Lipper v. Weslow XE "Lipper v. Weslow" - some of the reasons given for disinheriting the son’s wife and children were not necessarily true; the drafter of the will was another son and gave himself a greater share than intestacy would have; 

who is the contestant of this will?  The grandchildren b/c their mother didn’t have standing b/c she wouldn’t’ have had a claim intestacy and therefore she had no interest in the will.  In order to have standing you may be either someone who would get a share intestacy or someone who was a beneficiary in a previous version of the will.  

P. 183- “we conclude there is no evidence of probative force to support the verdict of the jury (finding undue influence).  The cause is reversed and rendered for defendants (no remand).  Is this the right result?  It is hard to say that there was zero evidence of undue influence.  However, the burden is upon those who are attacking the will and here they didn’t meet their burden. The no-evidence rule does not mean there is nothing, just that there is nothing of probative force to go to the jury. 

The court spent most of its emphasis on the will proponent’s evidence: reasons the testator gave for her disinheriting these descendants and witnesses whom the testator told she was disinheriting those descendants.  

We seem to have a tendency for juries to overstep their bounds and decide on bases other than the law perhaps then it is appropriate for the appellate court to overstep their bounds slightly.

Did the attorney anticipate this contest?  Probably b/c he made the testator write down a statement why she was disinheriting htem and he included a no-contest clause.  

Testamentary Libel XE "Testamentary Libel" 
p. 550;  if you say something false in testamentary statements it can be libel and the individual can sue the estate and recover for libel.  A rather remarkable number of cases the jury will come back with an amount of recovery equal to what the person would have gotten under the intestacy statute.  This may be a back door to challenging the will and therefore this is a negative to qualifiers that might make them undesirealbe. You should make them more general.  You should not include many factual statements b/c if you get any facts wrong that gives the challenging attorney an opportunity to rebut what you said and make it look as if you did not know what you were talking about.  Additionally, this is a public document and people may just challenge the will to protect their reputation.  Putting it in the will is advisable, but you must be cautious.  Do not use legalese, but the testator’s own words.

Preparation of Wills for Which you (the lawyer) are a Beneficiary XE "Lawyer as Beneficiary" 

 XE "Preparation of Wills for Which you (the lawyer) are a Beneficiary" 
Majority of states--if a lawyer is active in making a will and it makes an unnatural disposition in favor of the lawyer that gives rise to a presumption/inference of undue influence; (not in TX) 

TPC §58B—by statute we can’t write a will that we benefit from EXCEPT a lawyer can write this kind of will as long as you are related w/in the 3d degree of consanguinity, if you are not you can’t bequeth anything to an attorney, or his heir, or his employee.

EX.  Larry lawyer is married to Nancy.  Larry Lawyer prepares a will for Teresa giving Nancy $100,000 who is Teresa’s niece.  Is this acceptable?  Yes.  You determine consanguinity by going up the tree and then down to heirs meaning that Nancy is in the 3d degree of consanguinity and therefore the gift is okay.  Many lawyers draft their parents will.  

Lipper should not have written this will because it gave him an unnatural disposition, he should have referred his mother to another attorney who was not related at all to him.    

Cases/Meretricious Relationships XE "Meretricious Relationships" 
Fanny Moses case-p. 188;sister challenged validity of a will giving the testator’s lawyer lover (who didn’t draft the will) all of her property, court found undue influence and denied probate;  if Holland had married Fanny Moses shortly before her death, would the sister-in-law have standing?  We have to look at the intestacy rules to see whether she would have recovered under the intestacy rules, if not—she has no standing unless there is some way she could challenge the legitimacy of the marriage.  If she did have standing, would the court have reached the same result if they were husband and wife?  Probably not.  the majority seems to think that the attorney did not do enough; that he didn’t discuss with her fully the consequences of her will and how it would affect her family relationship and inquiry about the relationship w/ the lawyer and what challenges that might bring.  BUT The notion that the attorney has any obligation to cross-examine the client as to what they want to do with their property is bazaar in itself.  

· Notes--in addition to a confidential relationship, most jurisdictions require that the confidential person have a part in procuring the will before finding undue influence.  

· What should the lawyer have done?  suggest that either she marry him or adopt him, both of which are problematic and not good advice. Jaworski approach XE "Jaworski approach" ?  Probably would have been better and might have at least made it harder for the court to come to its decision.  What about video taping? could have been helpful.  Examination by a psychiatrist isn’t necessary b/c we aren’t being challenged on lack of testamentary capacity.   

· Kauffman—same type of situation except with a homosexual couple in NY; same result as Fanny Moses.   Between the years of 1951-58 Kauffman continually increased his will bequeaths to Walter.  Court concluded that Walter had become the dominate person in their relationship and that his undue influence began in the first will and then continued to all the later wills.    

What if Kauffman comes to you and says he wants to leave his estate to Walter but won’t tell you the nature of their relationship beyond the fact that they live together?  1) make sure that Walter is not in the room influencing the making of the will; 2) Jaworski approach XE "Jaworski approach" —need not make any reference to the sexual nature of the relationship.  Here the principle asset was the stocks given to Kauffman by his family.  Maybe they should have negotiated a way to exchange the stock ahead of time.  Maybe we could set up a trust.  Maybe they could have a life interest where after his death the stock reverts back to Kauffman’s family.  Maybe put in the will an option for the family to purchase the stock from Walter at a slightly discount price so that the family can wipe its hands of Walter and both parties can have some economic benefit.  

Seward Johnson’s estate—case in which man left a lot of money to his young mistress;  tested for mental capacity right before his death;  mistress got to keep most of the money

In re Pavlinko’s Estate—make sure that the clients sign the right wills and don’t expect the court to bail you out if you blow it;  DON’T READ THIS

D. No-contest clauses XE "No-contest clauses" :

· Probable cause rule--Note p. 184—UPC and most states say that a no-contest clause is not effective if the court finds that the challenger had a probable basis for contesting the will.  

· Supp. part 4 p. 13—No case has directly said that TX has accepted the probable cause rule but it has been eluded to in a number of cases so we think we can go by this rule.  

· New York- no constest clauses are fully enforceable, without regard to probable cause, subject to a few exceptions.  But in Floridra, the no contest clauses are never enforceable.  One state is trying to protect the testator’s intent more while the other seeks to allow more room for fairness and b/c they are worried that this is the first thing someone would put in a will if they had undue influence.  The vast majority of states are in the middle of this. 

· Was it wise for Lipper to put in a no contest clause?  Here it was worthless because there was no gift to the grandchildren that they would lose by contesting. They had no incentive not to contest the will.  Maybe they should have at least given some money to the grandchildren.  It wouldn’t have to be much but insurance because the litigation costs of defending the will is probably more than this gift.  This one probably put the testator in a worse position because it gave her a false sense of security.

E. Jaworski approach XE "Jaworski approach" -209

Went through a lot of extra steps to prepare a will that gave 2/3 to one child and 1/6 each to the other two.  These helped to insulate the will as best as possible from the threat of a challenge.

1. Video Taping—

Want to take into consideration the frailty of the client b/c we don’t want her to look as if she doesn’t know what she is doing. You can’t videotape it and then decide not to use it because if the challengers found out about it, they would be able to use that their benefit’

Sometimes people just don’t function well in front of a camera

Psychiatrists-

· If the ground of challenge is testamentary incapacity, it is not a good idea to have a psychiatrist testify as to their capacity b/c to do so is an admission that there is concern about capacity

· p. 174 note 4- three states permit anti-mortum probate; you can go before the judge while the guy is still alive and have the judge determine that he is okay.  Problem is that you have to have another hearing every time you change your will.  WE don’t do this in TX.  You can’t get a declaratory judgment in Tx as to the validity of a will while someone is still alive

XII.  Mistake:  Holographic Wills XE "Holographic Wills" 
A. Definition

p. 262;  supp. part IV p.14; handwritten and signed wills but not witnessed;  mainly in the south and west reflecting the idea that a person should be able to write their own will without the expense of a lawyer however this backfires because most of these wills spend a lot of money in litigation afterwards
About 30 states allow holographic will.  CA holographic wills have to be dated.

Testamentary Intent XE "Testamentary Intent" 
Letters 

Gun v. Phillips—Note:  entirely handwritten except name in block print saying “I leave all my possessions to N.L. PHILIPS”  intended as to be his will?  court admitted to probate b/c doesn’t’ have to be handwriting as long as done by the testator’s hand.  Any time a holographic document is offered for probate this will always be the question unless the document begins with “this is my last will and testament”; 

1a.—Is this testamentary intent?  Velma Lorenz wrote a letter to her attorney two weeks before she died.  The letter is offered as a holographic codicil to Velma’s will; should it be admitted to probate?  It lays out exactly what she wants to do, it is wholly in her handwriting and contains her signature.  There is no question that she had capacity and there was no undue influence but these changes adversely affect the interests of the beneficiaries as enumerated in her old will.  Court held that this was not her intent for this writing to be her will; it is just a letter to CHANGE her will, not that this thing itself was to be her will/codicile.  She never intended for the letter itself to go before a probate judge and dispose of property but it looked to another document to indicate her intent.  

· Kimmel’s Estate—p. 271;  how did they find this letter back home to be a will?  He wrote in the letter “if anything happens . . .”; the court held that this indicated his intent to tell them what to do with his property upon his death--probated.  He was ill and this was a contingent phrase meant to tell them what to do in the case that he died.  Court held that by signing it “His Father” that was enough to be considered his signature.  It must be intended to be a disposing document and the court generously found that this document satisfied the requirement.

· Supplement 1b.—is this letter enough to be admitted for probate?  Says he is in bad health and says he wants to “anticipate possibilities.” NO.  nothing absolutely intended that this would be his estate.  Sounds like his disposition but could have meant under a will he has written etc.  We just can’t know because this is just a letter and this kind of language is not enough.  “Casual off-hand statements are not enough”

· P. 14 problem 2—“I, George Gunn, leave everything to N. L. Phillips or his family, and I request that he handle my affairs”;  this would probably not be probated.  

Parole Evidence

· Sometimes we have a document that is not clear or is somewhat ambivalent as to testamentary intent, is parole evidence admissible with regard to testamentary intent?  Yes  Ex. if brother said to sister, here this is my will put it in a lockbox, that would be admissible evidence and help bolster the wills ability to be probated.

Handwriting requirement  

do block letters count?  Yes, as long as it is “writing done with the hand.”  If it is a holographic will, there must be 2 witnesses who can attest to their handwriting.  In this case, the two witnesses were tellers at his banks.  Neither of them could testify as to the part that was in block lettering because they weren’t familiar with his printing so the court had to remand the case for a new trial.  

1. Signature XE "Signature" 
Problem 3—what if George Gun wrote this sentence but did not sign the will?  The statutes say that it must be signed by him;  P argues when he wrote his name in the sentence he did not intend for that to be a signature however, court said that doesn’t matter when he wrote George Gun that is enough, there is no requirement that the testator sign at the end of the will either.  What if this had been signed with an X?  that is acceptable too--any mark signifying a signature is acceptable.  (X OK everywhere except CA).  “I, Winky Waters, do…” is enough. 

2. Dates XE "Dates" 
Problem 4—the instrument is not dated; in Louisiana a holographic will must be dated, but in Texas we have no requirement that it be dated. This presents the potential of a problem.  What if we have two handwrittens declaring to be the will and revoking all others and neither is dated?  Jury decides, this is a fact question.  

3. Interpreting Terms XE "Interpreting Terms in a holographic will" 

 XE "Interpreting Terms" 
· Question 5—does the George Gun name an executor?  Yes, in an informal way when he says that he wants someone to “handle his affairs” that will work to make him an executor, however, he doesn’t use the magic words so it is not an independent administration and he must put up a bond.

· Problem 6—Does the George Gunn instrument raise any problems of construction, any questions as to instrument’s meaning?  He says to “Philips OR his family” what does this mean?  The court read it to be to Philips if he survives and if he does not to his family.  This is probably what the testator intended so they interpreted that ambiguity.  If Philips had predeceased would the court have given effect to the term “family”? 

4. Fill in the blanks

· In re Estate of Johnson—Fill in the blank wills; testator fills in the blanks and then dates and signs it and had it notarized but it does not have two witnesses so it must be probated as a holographic will if anything.  In Arizona both the signature and the “material provisions” must be in the testator’s handwriting.  So fill in the blanks only work if you could scrap all the pre-written stuff and still have a valid will in what is left with the testator’s handwriting.  Court would not probate this will. [not yet litigated in TX]  BUT In re Muder –the same court reached a different result under very similar facts

· UPC §2-502(c) (1990)-p. 269; addresses this issue by providing that testamentary intent for a holographic will can be established by looking  at portions of the document that are not in the testator’s handwriting.  Under this rule the Johnson fill in the blank would have been probated.  This is under the assumption that it illustrates testamentary intent.  

5. Surplussage Doctrine XE "Surplussage Doctrine" 
Part IV p. 16—man writes a will in a San Antonio hotel;  T writes will on hotel stationery that states, at the top of the sheet, “when in San Antonio, Visit the St. Anthony.”  T draws a line through everything but San Antonio—indicating that he intended to include in the document the place where he wrote the will.  Is this a valid holographic will, given that “San Antonio,” intend as part of the will is printed?    Yes, because strict construction of the statute requires that it be “wholly” in the testator’s handwriting, but this is plenty of handwriting and this one word wasn’t necessary to complete it.  

Maul v. William-  Surplussage doctrine--extraneous printed words not necessary to complete the will do not keep the will from probate because all the necessary will stuff is handwritten.  If you give effect to these things or don’t is of no consequence to the will so it doesn’t matter how you treat these printed things.  

Back to George Gunn, what if N.L. Phillips were typewritten?  Deny probate because not wholly in testator’s handwriting and this is central to the disposition of his property, therefore this can’t qualify as holographic.  If any material provision in mechanically reproduced you don’t just void that portion, but the entire will is denied probate.  

Is there any circumstance where a lawyer may want to suggest to a client that they write a holographic will and sign it themselves?  You might do this if you have to do something on a short term and you want this to temporarily work. 

Cragthorn XE "Cragthorn" —I leave property (not named but stamp instead) to brother. . . denied probate of will b/c material provision (the property) was not in handwriting (but in a stamp)

Sentimental Bequests XE "Sentimental Bequests" 
We often meet clients who are far more concerned about the disposition of sentimental value items instead of their main estate.  You can put it in the will but there’s a problem with these specific devises.  But the real concern is that the longer the list, the greater the likelihood that the client will continually want to add things to this and then you have to change them and charge the client every time they want to do it.  So instead give them  paper and a pen and let them say they are amending their will and let them take care of these sentimental things by holographic amendment.  You can make a holographic codicile to a typewritten will.  

Oral/Nuncupative Wills XE "Ora\;/Nuncupative Wills" 

 XE "oral wills" 
About 20 states recognize oral wills in extremely limited circumstances.These trace back to an earlier era where most people only owned tangible personal property anyway and only a handful of people could read or write

TPC § § 64, 65--In TX, it can’t exceed $30 without being witnessed by 3 people.   THESE ARE REGULARLY TESTED ON THE TX BAR EXAM

Recent TX bar question- part IV p. 18; we can’t use an oral will because he can’t get rid of real property with an oral will; so we can write him out a will really quickly but it has to be signed by him and he can’t even have the strength to do it; what we could do was have a proxy signature so that someone else can sign for him and then the will can be valid.  See TPC §59
Conditional Wills XE "Conditional Wills" 
Part IV p. 18—you can make a will based on something you will do in the future, it is a free country and you can do it however you want.  Ex.  Tom Smith presently has a will, executed in 1991, leaving his entire estate to his tw children.  In October 1993, Tom executres a new will that says: “I plan to marry Judy Jones in three months.  This will shall be operative if I marry Judy by February 28, 1994.” The will, which revokes all earlier wills, places his entire estate in trust: Income  to Judy for life, remainder on Judy’s death to Tom’s two children. 

What if Tom didn’t marry her until March 14, 1994 and then he died 2 years later?  Judy gets the estate because his primary motive in making this statement was to make sure that he could take care of Judy if she became his wife.  Most of the litigated cases that involve something like this, ex. if I die while on this trip . . .etc and then he doesn’t die on the trip but a few months later, say that these should not be interpreted literally b/c they indicate his will.  Not 100% but most.  

Ferguson v. Ferguson- “I am going on a journey and I may never come back alive so I make this will, but I expect to make changes if I live”; uphold this will because he never did make the changes.  The fact that the testator wrote this will means that she didn’t mean to die intestate. Will was probated

Burke v. Jackson—“Mr. Jackson and I are going to Port Arthur for two days, and if anything should happen to us I want you to see that my mother get all of my real estate and all that I leave on earth”;  denied probate even though they did find testamentary intent; the results were different even though the facts are almost indistinguishable. 

The estate tax has been repealed and will not be effective after 12/31/2009 but if Congress doesn’t do something it will be reinstated on 1/1/2011.  IF nothing changes between now and then, conditional wills will be used to account for these tax consequences

XIII.       Components of a Will

Doctrine of Integration XE "Integration" 
If the page was there at the time of execution, then it is part of the will

considers the question, what sheets of paper were present at the time the will was signed so that to institute the testators last will.  In the vast majority of cases this is never an issue because there is a physical cohesion (staple etc.) that has kept all the pages together and an internal coherence which makes the pages run together in a sequential order.  Many lawyers make sure that this run-on happens.  Also many have the testator initial every page as well.  Comes up when maybe a staple has been removed and one of the pages doesn’t look like all the other and there are new staples.  This makes you wonder whether this page was actually there at the time, the proponents of it must prove that the page was there at the time. 

Doctrine of Republication by Codicil XE "Republication by Codicil" 
It is not unusual when you have a codicil to say that you expressly reaffirm previous wills but even if you don’t say that, there is the assumption that he re-approved of everything else in the will except for what he changed.  

Part IV Page 19---In a state that has a “pretermitted spouse” statute, in 1990 Tom (who is single) duly executes a will that provides: “I devise and bequeath all of my property to my mother Mary, and I name my good friend Arthur Able as executor.”  In 1992, Tom marries Nancy.  In 1994, Tom duly executes a codicil to his will that makes only one change:  “I name my cousin, Bill Baker rather than Arthur Able as executor.”  Does Nancy take a share of Tom’s estate as a pretermitted spouse?  No, because the original will was republished with the codicil and that was after he married her and he didn’t change it so she is not a pretermitted spouse. (BUT see elective share statute)

Incorporation by Reference XE "Incorporation by Reference" 
1. Definition

separate document that was not present when the will was signed, but if the extrinsic document was in existence when the will was signed, and the will expressly says that it wants to bring this language in by reference, and the language of the will makes it sufficiently clear what extrinsic document they are speaking of—even though the document is not present at the time of execution and not witnessed, it will be incorporated in to the will.  Can’t incorporate type-written stuff by reference into a holographic will.  They just disregard that reference and don’t throw out the entire holographic will. 

A holographic will cannot incorporate by reference any typewritten stuff, but a duly executed will can incorporate either a handwritten or typewritten document

Problems

Part IV p. 19 problem 2--This gets in by incorporation by reference. The document was in existence and clearly referred to in the will.  What if this was a back-dated document?  If the document was not in existence when the will was signed, then it cannot be incorporated by reference.  This is because if you could incorporate by reference a document that comes later it would mean that we can give the testator the ability to change his will in the future without going through the formalities of actually changing the will.  If the extraneous document was between a valid will and a codicil, when the codicil was executed the original will was republished and then the extraneous document was in existence at the time of republication and therefore it is now incorporated by reference.  

Problem b-- Clark v. Greenhalge—woman leaves all her property to a cousin except for those items designated in a memorandum.  She left a memorandum and a notebook with a caption, List to be Given.  In the notebook she designated that a painting should be given to her neighbor but the executor refused to give it to her.  The memorandum was inexistence when the will was signed.  The notebook was not, but she made two codicils after the notebook was in existence and therefore it was in existence at the time of republication so everything contained therein is valid.  But the will referred to “a memorandum” and there was such a memorandum so why do we allow this too?  B/c the will said in accordance with my known wishes and the fact that it said “a memorandum” doesn’t preclude there from being more than one.  

UPC

(1990) UPC 2-510—Incorporation by reference;  a writing in existence when a will is executed may be incorporated by reference if the language of the will manifests this intent and describes the writing sufficiently to permit its identification

(1990) UPC 2-513—a will may refer to a written statement to dispose of tangible personal property OTHER THAN MONEY.  Requirements: 1) writing must be signed by testator; 2) describe the items and devisee w/ reasonable certainty; 3)  be in existence at time of testators death; 4) be prepared before or after execution of the will; 5) may be altered by testator after its preparation; 6) may be a writing w/ no significance beyond effect on dispositions made by will.

P. 20 problem 3—In a state that has enacted UPC §2-513, w/ Tom’s will in his safe deposit box was the following typewritten, unwitnessed memo:  “In my will I referred to a list that I would prepare at a later date leaving certain items of personal property and this is it:  I leave my golf clubs to my friend, Hobie Gates, my fishing tackle to my son Sam, $2000 to my daughter Donna, and my IBM stock to my Brother Ivan.  This is a valid disposition as to everything but the $2000.  a way that you can simply tell the client to handwrite specific devises they want to give to certain people you just have to refer to it in the document; this is a clear exception to incorporation by reference doctrine

There is no TX statute like this, we have not adopted it--incorporation by reference only

D. Acts of Independent Significance XE "Acts of Independent Significance" 
· Problem 4—Ted dies leaving a will that includes these provisions:  “I give the automobile that I own at my death to my nephew Norman, the furniture and furnishings in my living room to my sister Sue, and all the rest of my estate to my brother Bob.”  A year before his death, Ted sells his 1992 Ford Escort and buys a brand new Mercedes Benz for $48k.  Six weeks before his death, Ted moves a $25k Picasso print from his den and mounts it on his living room wall.  Does Norman take the Mercedes? Does Sue take the Picasso?  Yes, these are non-testamentary acts/acts of independent significance.  They are things the testator did of his own accord to affect his own life, not to change his gifts to someone even though it has an impact on the will.

· UPC § 2-512—a will may dispose of property by reference to acts and events that have significance apart from their effect on the dispositions made by the will, whether they occur before or after the execution of the will or death.  The execution or revocation of another individual’s will is such an event

E. Contents XE "Contents"   

· Problem 5—Tammy dies leaving a will that provides: “I give my Lane cedar chest to my sister Agnes.” After Tammy’s death the following items are found in the cedar chest:  A cashmere sweater, two pair of leather gloves, a pearl necklace, six crystal goblets, the family Bible, a certificate for 1,000 shares of IBM stock, and the deed to Tammy’s ranch in Burnet County.  What if anything, does Agnes take?  Any bequests of personal property does not include the contents of that property [TPC §58].  

· (a) same facts, except that Tammy’s will provides “ I give my Lane cedar chest and its contents to my sister Agnes.”  What, if anything does Agnes take?  Everything except the stock and ranch because you can only transfer as contents tangible personal property that is not represented by certificate of title or real property  [TPC §58 (c) & (d)]
· (b)  What if she said she will give the contents of the safety deposit box to the beneficiary?  TX law doesn’t cover this.  You can give: 1) the receptacle; or 2) the receptacle and its contents; BUT NOT 3) the contents of the receptacle only.  This situation will have to be solved by litigation. 

XIV.       Description of Beneficiaries; Mistake, Ambiguities

A. Plain Meaning Rule XE "Plain Meaning Rule" 
1. Rule’s Application

· Part IV p. 22 problem 1--Thomas instructs his lawyer to draw his will and to give his nephew Ed “300 shares of Exxon stock.”  A typist types the quoted phrase but makes a mistake and writes the figure as “200,” which Thomas did not notice when he executed the will.  At Thomas’ death he owns 300 shares of Exxon stock.  What does Ed get and why?  200 shares [plain meaning rule], since there is no ambiguity within the 4 corners of the will, we will not allow extrinsic evidence come in that he meant something else.  Plain meaning rule stands and we will not allow any evidence to the contrary in.  See Goode v. Goode, Mahoney v. Granger.  Conclusive presumption that he meant what he said in the will when the meaning is clear. 
· you can really see what the purpose of the plain meaning rule in this situation because 200 shares means 200 shares and we don’t know if he meant to do this or not so we are not going to let oral testimony alter it because otherwise property would be passing pursuant to oral testimony rather than pursuant to the will.  

· Mahoney v. Granger- will says, “to my heirs at law to share and share alike” –meant to leave it to her 25 cousins, but since she used the term heirs at law, and her aunt was her sole heir at law she took it and cousins sued.  Holding:  aunt takes all.  (Latent ambiguity)  Even though she said plural “heirs” the court said that didn’t make a difference because “heirs” is a generic term to be used.  They can sue the lawyer if privity XE "privity"  of contract is not a defense, however, whether they could win a malpractice depends upon whether the testator was the one who made the mistake when communicating their wishes to the lawyer.  

· P. 412 Note 1—Gustafson v. Svenson –court said “per stirpes” is not an ambiguous term; this may be problematic.  

2. Personal Usage Exception XE "Personal Usage Exception" 
· P. 413 Note 3—if the extrinsic evidence shows that the testator always referred to a person in an idiosyncratic manner, the evidence is admissible to show that the testator meant someone other than the person with the legal name of the legatee.  Moseley v. Goodman.  

· P. 413 Note 4—there has been a lot of criticism about the plain meaning rule and not changing wills based on mistakes.  

· What about X says to my wife if she survives, otherwise to my nephews and nieces [he has 12]; her will says to my husband if she survives, otherwise to my nephews and nieces [she has 8]. They meant to give it to all 20 of them no matter who died last, but the literal meaning of niece and nephew is the son of brother or sister, not brother or sisters-in-law.  You may get this in under the personal usage section in that if they called them all their nephews and nieces then that could be evidence that they meant all of them to get the money. 

B. Latent Ambiguity XE "Latent Ambiguity" 
· seems clear, but when you apply the will to the facts, there is a confusion.  Then you let extrinsic evidence come in to cure the latent ambiguity.  This is different from problem 1 because there any extrinsic evidence would change the meaning of the words in the will but in problem 2 we aren’t changing anything, just finding out what it means.  [see part IV p. 22 problem 2]

· What will be admitted: 1) facts and circumstances; 2) direct statements to the person writing the will; 3) most courts would let in testimony from other witnesses who said he told him about the gift (426 note 4)

· p. 417—Estate of Russell;  holographic will leaving her estate to “H. Quinn & Roxy Russel”—Roxy is a dog and the law is clear that a pet cannot own property.  This is a latent ambiguity because the will looks clear on its face until you apply it to the facts and find out that Roxy is a dog.  If you can’t make a gift by will to a dog, doesn’t Quinn’s argument make sense that he should get the estate and then use it to take care of the dog?  Plausible, but that’s not what the will said.  Result:  quinn takes ½ of the estate and the rest passes intestate to Russell’s heirs.  

· p. 424 note 1—under current law in most states (includes TX)  Chester Quinn would take the entire estate if the gift to the dog was void and the court wouldn’t even get into the discussion of what would happened to the ½ given to the dog.  

· Problem 2(a)—same facts except it turns out that one of the Normans is the son of testator’s brother-in-law; who gets the money? The one related to the testator by blood.  Nephew means child by a brother or sister, so he is out if referred to as nephew unless it was specifically him.  (might get in under personal usage exception to plain meaning rule)

C. Patent Ambiguity XE "Patent Ambiguity" 
1. General rules

· Definition—an ambiguity that appears on the face of the will

· Court traditionally did not allow extrinsic evidence to fix patent ambiguities, but now most courts do allow extrinsic evidence of  1) facts and circumstances—their relationship, testators direct statements to the scrivner, but most courts won’t allow the testimony of neighbors, friends, etc. because there is too much room for making it up this way.  However TX will allow this testimony--we don’t care what kind of ambiguity it is, the evidence is admissible and the jury should decide whether the testimony is true or not.  

2. Examples and Problems

· Problem 3-  Fred’s will contained this provision:  “I bequeath the sum of Twenty-Five Dollars ($25,000) to my brother Bill.”  What, if anything, does Bill take?—[in the case the brother won $25k on this evidence] look to extrinsic evidence to determine meaning

· Problem 4—Teresa dies w/ a will that leaves “all my property to my best friends.”—courts are all over the place on this one; this is not a latent ambiguity, and we do have a problem on the face of the will but it probably can’t be described as a patent ambiguity either.  Vast majority of cases are going to say in this situation that this is an error and we’re not going to rely exclusively on extrinsic evidence to give any meaning to the term because it is too subjective—VOID?

· Problem 5—Mary dies leaving a will that leaves “all my property to my brother Bill’s family.”—this is on the outer limits of a class gift;  the courts will usually give this meaning, same for a gift to someone’s ‘relatives’ or ‘next of kin’. And who will be included in a gift to brother Bill’s family.  Kids and spouse definitely, but really depends upon the family situation.  Some courts will look by analogy to the intestate sucession statutes.   In a gift to brother Bill’s family, what about to Bill himself?  Bill doesn’t get anything because there is no ambiguity and by grammar it does not include Bill. 

XV.     Revocation of Wills XE "Revocation of Wills" 
A. Ways to revoke a will:

1. by a subsequent testamentary instrument;

2. by physical revoking act;
· Must be to the ORIGINAL of the will and in the testator’s presence. XE "presence" 
· Thompson v. Royalle—properly signed will given to the executor and a codicil with the original given to the attorney.  A couple of days later she asked the executor and the attorney to bring the wills to her house because she was having second thoughts.  She wanted to destroy and revoke the wills but to keep them in case she ever wanted to use them for models for new wills later.  So the judge wrote on the back “revoked” etc. and she signed and dated it.  Court says not a holographic revocation because not entirely in her handwriting.  Even though it was clearly her intent to revoke, she didn’t follow the proper form because there were not witnesses or wholly in her handwriting so the will stands and is admitted to probate.  To be a cancellation there must be a physical act or defacement of the will, if written words are used for this purpose they must interfere with the words of the will.  

· Physical act must be on the will—NOT on a copy.

· Ted asks attorney to revoke the will over phone.  Attorney rips is up.  Not a valid revocation.  Revocation by proxy must: 1.  Be at T’s direction, and 2.  in T’s presence.  Phone doesn’t count.
· Is this the right result?  Choices:

admit will to probate—let the chips fall  [how the case came out]

admit will to probate—attorney liable; the attorney clearly blew it here. However, privity XE "privity"  of contract may be a defense to this.  

constructive trust—unjust enrichment; Lathan v. Father Divine
liability—impose liability for tortuous interference in will

dispense of the formalities

UPC 2-503 (1990)—Harmless error; we may be able to use this statute to take care of this situation at least in UPC states b/c we have abundant evidence that she did not intend for this to be her will, however most states have not enacted this provision.  

In Thomson v. Royalle--What if she wrote at the bottom of the will “This will is void, signed and dated”?  Has she revoked the will?  It depends upon on whether the state recognizes a holographic will.  If it does recognize holographic instruments, this does it [TCP § 63].  But if we are in a state like Ohio w/out holographic instruments, the courts hold that merely writing cancelled or void on the will there cannot be a cancellation unless the writing actually crosses the words and defaces the will.  This is troublesome because it is very clear what the testator’s intent is.  However, what we are discovering is that revocation of wills is determined by STATUTE, not by intent.   
ANY STATE—Defacing the signature in any way revokes the will.  Cutting it out revokes the will.
3. Revocation by inconsistency XE "revocation by inconsistency" —if a second instrument changes something but doesn’t make reference to revoking the earlier gift then you read the two together and the 2d only overrules the 1st as to the specific things where they differ.  If the codicil is destroyed, that does not mean that the will is also destroyed.  Revocation of the will does however revoke all of the codicils to the will unless there is an indication that the testator wanted the codicil to operate wholly independent of the will.  In these cases common sense and the expectation of most lay persons point the way, however, the court decisions aren’t always in alignment with common sense and often are very technically correct.  

4. Revocation by implication—if the second will says I give blackacre to Betty and the first will says I give blackacre to George, these two are mutually exclusive and the first is revoked as to this even without language.

B. Revocation by Proxy XE "Revocation by Proxy" /Presumption of Revocation/Lost Wills

1. Revocation by Proxy XE "Revocation by Proxy" /Presumption of Revocation

· Harrison v. Bird—1st the testator called her attorney and told him to revoke the will by tearing it up, this was not effective because revocation by proxy must be at the testator’s direction and in the testator’s presence XE "presence" .  He tears it up in his office and then sent the pieces to her in the mail.  Holding:  the revocation was not successful, however since he sent her the pieces and they couldn’t find the pieces the court assumed and created the presumption that where the will was last seen in the testator’s possession or under her control but we can’t find it means that the reason we can’t find it is that she must have destroyed it with the intention to revoke. This is a well settled presumption that the law will read in.  

· Problem 2, p. 279;  what if a disinherited sister went to the house and said she couldn’t find the will, this court said this was just one piece of evidence and the fact that the sister was snooping around was not enough to rebut the presumption.  However, most courts would say that the presumption of revocation disappears if someone adversely affected by the will had access to it.  So in order for the presumption to apply, the will has to have last been in the testator’s possession and no one adversely affected by it could have access to it.  

2. Lost  Wills XE "Lost wills" 
When the will is not last in the testator’s control, then the presumption of revocation does not arise and we should admit the will to probate.  But if you can’t find the will how are you going to be able to probate it?  You have to prove the contents of the will.  Note p. 280.  Not surprisingly every jurisdiction has a rule allowing you to probate a will that isn’t there.  Also not surprisingly there is a fairly stringent evidentiary task to prove a will that isn’t there.  

TPC §85—Proof of Written Will Not Produced in Court; 

due execution--your witnesses have to testify to the execution no matter what, unless it was a self-proving will. 

cause of the loss of the will--because you have to prove the presumption of revocation.  

contents of the will by the testimony of a witness who has read it or heard it read.  Here we have different standards of the proof required. TX has to have substantial prove, NY has to have “clearly and distinctly proved” which is a higher standard and is applied very strictly. 

· BUT how can you probate the old will if it was destroyed?  §85 TPC ; probate of lost wills statute;  must prove due execution (witnesses), prove cause of non-production, contents must be substantially proved by one who has read it or heard it read. 

· In lost wills case you MUST know who the attesting witnesses were or you will not get it admitted to probate.
· If will is missing or torn up, presumption is it was revoked by T by physical act.  Presumption does not apply if will was last seen in the possession of some party adversely affected by the will.

Partial Revocations XE "Revocations"  and Additions by Physical Act

Revocations XE "Revocations" 
Making notes on a will in an attempt to revoke parts of it

Supp. 4 p. 24;  Teddy Trotter problem;  

May come in under harmless error statute

Cross-outs—valid under UPC 2-507, because it strikes through the words and is a revocatory act on the will meant to revoke it.  Partial revocation by physical act is perfectly valid in most states.  

Leatherwood v. Stephens—TX case;  letter divides the residuary estate between 8 persons.  After the testator dies, three of the eight names have been crossed out and it could well be that one of the beneficiaries marked it out, but the court doesn’t know this for sure.  The court was troubled by the fact that the evidence of this was unclear of who did the crossing and when it was done.  §63 TPC;  Holding: not partial revocation by physical act b/c by crossing out 3 it increased the gift to the other 5, that gift then wasn’t validly executed  by witnesses and therefore you can’t give effect to this w/out making a new will.  Summary:  no partial revocation by physical act in TX or NY.  You can revoke a will in its entirety by physical act in TX but not partially. However, if she crossed them out and wrote down a complete thought changing the will and just including the five people, then that would be valid b/c it is a holographic codicil to the will.  If you are in a state that doesn’t recognize holographic wills, that wouldn’t work.

Some other states say no partial modification by physical act, you have to read the will as it was when it was executed and there is nothing you can do about it.   

What if she clearly revoked the will herself and the cross-out is so thorough that you can’t even see the names?  NY doesn’t recognize revocation of wills; however in this case the NY court admitted the will to probate b/c she intended to cross them out.  She did not intend to benefit these people.  This case hasn’t come up yet in TX.  

Only words present when will was signed constitute the last will and testament.

ALL STATES:  All additions must be duly signed and witnessed, like the original. If not they are unattested words, not a part of the will.
Words added to the will after signed are disregarded.
But in UPC states, cross outs are valid unwitnessed.  But see DRR below, strike out was based on mistake of law, not given effect.
Written at bottom of page ok.
Additions XE "Additions" 

 XE "Additions to will" 
In some states, you may be able to cross out things on your will, but that doesn’t necessarily mean you will be able to add anything in its place.  Additions must be attested to and witnessed.

Holographic will states—even in these states, generally additions won’t be allowed because the additions are the only handwritten portion of the will and if you took away all the typing, the writing wouldn’t mean anything by itself which is the requirement for holographic wills.  If you make a complete thought written in his handwriting in a state that recognizes holographic wills then the addition is valid.   Plastic overlay theory.

Additionally, if the original will is a holographic will to start with, then you can change it through these modifications b/c the whole things is still in the testator’s handwriting. Ex. Part IV p. 24 problem 5.  Stanley v. Henderson;  still have to prove the handwriting, etc.

If we are in a state that doesn’t recognize partial revocation by physical act [TX, Illinois] then the cross outs and writing in have absolutely no effect and you read the will as written originally.  “the same” modifies only the will, not the parts thereof.   

UPC 2-502—harmless error statute;  they cover this too and would allow it to come in, both revocations and additions are covered by this statute.   

D. Dependent Relative Revocations XE "Dependent Relative Revocations" 

 XE "Revocations"   [part IV p. 24 prob. 3-4]

· Dependent relative revocation (DRR)–text p. 286;  if it is found that when the testator destroyed the will it was premised/dependent upon another disposition/mistake of fact/mistake of law, we will revive the former will. If your intent to revoke is tainted b/c you mistakenly believe you have a new will and had you known the true situation you would not have revoked the first will.  There is a slight flaw in this explanation b/c if she had realized that she would have just executed correctly the second will, but here we can’t do anything about that b/c the will was somehow not validly executed.  This seems a better way to meet testatory intent.  This is the “second best solution” b/c the best solution would be to probate the later will but we can’t do that because it wasn’t valid.  This is a widely recognized doctrine developed by common law.

· When discussing this ALWAYS have to discuss proof of lost wills statute.  Go through the three part analysis.

· What if executed in duplicate?  BAD—Both copies have to be accounted for to be admitted to probate.  If one is missing presumption is revocation by physical act and not admissible.
· What if testator crossed out a gift and wrote in a gift that was less than the size of the original above it, what does the beneficiary get?  Court said that the intent of the testator was to exclude the person and so to apply DRR would defeat the testator’s intent.  This specific case what one where the gift was reduced by 70%.  Not sure if this would change b/c of 50%.  Substantial reductions only.
· If the testator changes the name of the person to whom the gift should go, he was telling us that he did not want that person to have the gift. So courts will not apply DRR b/c it would be against the testator’s intent and therefore would not be the second best solution to the problem.  That gift becomes part of the residuary estate.

· Example—problem 4a.  What if she write a new will leaving everything to the Cancer Society?  Court wouldn’t apply DRR b/c she obviously doesn’t want Gary to take the estate.  So the estate would then pass intestate.  We apply DRR ONLY when by using it we come closer to what the testator actually intended to do.  Only use it when it leads to the 2d best solution.  

· A will is an ambulatory document with no legal effect during lifetime, except to revoke an earlier will.  The minute a second will revoking a previous will is signed, the previous will is revoked.  

· Common Law Majority Rule:  No revival of revoked wills, EXCEPT through re-signing and rewitnessing, or through republishing in a later codicil to the original will.  BUT under UPC, not revived UNLESS evidence is presented at probate that T intended to revive the will.
E. Practical Consequences of Revocation Laws XE "Consequences of Revocation Laws" 
· B/c of the possibility of changing the will by writing on it in some states, what do we advise the client to do with the will once it has been signed.—some lawyers choose to keep the will at their office in safekeeping; the most prevalent practice is to make two copies of the signed and witnessed will so that even if the original is lost we’ll know who the witnesses are.  Lawyer keeps one copy, client keeps one copy (that she can make notes on), and keeps the original in a safety deposit box w/ instructions not to write on it.  

· Trotter—very wealthy estate, among his assets was a valuable coin collection held in a safety deposit box. He named his two daughters as co-collectors and just took the money. But the bank had an inventory and so they knew the girls had taken them.  Then they undervalued it for estate tax purposes when the IRS found out they were assessed huge penalties and what was an 8 figure estate ended up at 3,500,000 for the heirs.

· CAN DO ANYTHING (strike, add by hand) BEFORE WILL IS SIGNED.

XVI.    Elderlaw Concerns XE "Elderlaw Concerns" ;  The use of Revocable Trusts XE "Trusts"  in Estate Planning
Durable Power of Attorney XE "Durable Power of Attorney" 
Forms

· authorizes agent to engage in property transactions on her behalf in case of her disability.  P. 29 form might be called a long form where all of the powers are delineated in the documents themselves.  

· (e) can be used to create a revocable management trust on her behalf.  We might want to add this to the special instructions portion of the statutory form. 

· Statutory Durable powers—p. 32--short form where the powers are just listed by heading and not having all the detailed language of the statute itself.  A sizeable majority of clients like alternative (B) not (A) even though lawyers like (A).  

· Whether or not a power of attorney is effective is always totally dependent upon the attitude of the person on the other side of the transaction.  That’s why attorney’s like (A) so the agency can be used while the person is still alive and competent to prove evidentiary things so that the third party will feel more comfortable. Lawyers recommend that the power of attorney be operative immediately.  Tehre is one practical way to make it functionally springing, it is effect as soon as the client signs it, not when it is sent to the agent.  So the attorney can keep it until the time it is needed and you don’t give it to the agent until the need arises. That way you don’t have to make it springing, but you can make sure they don’t get power until needed.  Some people should not grant anyone a power of attorney but should use a guardianship so that the court has to approve everything.  There is a very serious question about using this as the lynchpin planning device if the estate is substantial or has unusual assets, then the best arrangement is a revocable management trust.  3d parties readily deal w/ trustees but may be reluctant to deal with powers of attorney.

· Franzen v. Norwest Bank –Mr. And Mrs. Franzen were both alive and Mr. Franzen made a revocable trust that included the bank accounts but not the house.  Mr. Franzen died, Mrs. Franzen wanted to keep the trust running.  The first thing her brother does is try to get the trust revoked and the assets released for Mrs. Franzen.  So he gets  a durable power of attorney and so now he has the authority to revoke the trust so the bank did.  Mrs. Franzen had already said she wanted the trust to be for a lifetime, but the power of attorney gave him the power to change her mind.  There was a statute saying a power of attorney must specifically and expressly give him the power to revoke a specific trust in order for it to be effective.  However, this stautute wasn’t effective at the time and therefore doesn’t apply.  So the brother sold her house and then it went to him in her will.  The court upheld his right to do this.  This is a very bad result.  These powers of attorney are given all too frequently and often without enough explanation.          

B. Other Forms

1. Designation of Guardian Before Need Arises XE "Designation of Guardian Before Need Arises" -
· P. IV, p. 36;  TX form, even if states do not have a statute recognizing these we would still recommend that she execute one b/c sometimes if a good idea happens in one state the others end up adopting it.  Even if thye don’t adopt it per se, this is a good indication of her intentions to a judge in court.  TX statute says that the person can designate especially who will NOT be designated as guardian and they can never be guardian under any circumstances
2. Directive to Physicians and Family or Surrogates XE "Directive to Physicians and Family or Surrogates"  (living will)
· P. IV, p. 34;  Cruzan v. Director, Missouri Department of Health, 497 U.S. 261 (1990);  woman was kept alive by life support.  At the time, Missouri state statute required a very high evidentiary standard to take someone off of life support (clear and convincing evidence).  Here the evidence was that she told her friend that she would not want to be kept alive that way.  Court found that this was enough to satisfy the requirement and allowed the family to pull the plug.  The statement can be oral.  The primary objective is not legal, but the main concern is to persuade the hospital that this is what she wants.  Doctors are very concerned about the possibility of malpractice actions.  There is a problem, there are two different boxes to check twice.  
3. Medical Power of Attorney XE "Medical Power of Attorney" 
· the dureable power of attorney are for property decisions, this is for body decisions.  This is if am not in a position to make the decision myself concerning operations, ventilators, etc., then who has the power to make those decisions.
4. Statement Regarding Anatomical Gifts
· no longer on your driver’s license, must make a separate statement. 

C. Trusts XE "Trusts" 
1. Goals

The central idea of a trust is the separation of legal title and beneficial enjoyment. The trustee holds legal title and has all the duties and responsibilities that come with ownership and all of this is for the benefit of beneficiaries who have all the fun of legal ownership without any of the responsibilities.  

2. Revocable Intervivos trust XE "Revocable Intervivos trust"  (RIT XE "RIT" )

· Requirements

a. settlor; 

b. delivers the assets to a; 

c. trustee;

d. to keep for the beneficiaries; 

e. with the lawful purpose and intent to create a trust; 

f. no consideration required

· Where a property owner transfers legal title to a trustee but retains the power to revoke, modify, or amend the trust at any time.  Anyone she wants can be named the trustee including the person themselves (self declaration of trust).  

· Consequences of RIT XE "RIT" :

a. property management by fiduciary

b. keeping property clear/clarification of title

· If you move from a CP to SP state, your property doesn’t loose its CP status but you might want to make something that clearly defines your property as community property especially for step-up basis purposes.  A revocable trust is good for this purpose.  The automatic record keeping requirement of a trust allows to have an accounting that we will need down the road.  Or it can go the other way that we are moving from an SP to a CP state.  You might want to make it clear that the stuff you brought with you was SP.  Additionally you want to protect it from the other’s creditor claims.  His creditors cannot reach her SP, but all CP can be reached by either’s separate creditors. 

c. Income tax and gift tax

· Generally there is no tax advantage during the grantors lifetime for having the assets in a trust.

· Tax Code §676--The grantor is still considered owner of the trust for income tax purposes even though he does not get the benefit of the trust.

· B/c of the power to revoke there are no gift tax consequences for creating the revocable trust.  

· Doesn’t change the estate tax picture either. 

3. Using RIT XE "RIT"  to avoid probate:  consequences at death

a. Avoiding Court supervision

· several states, virtually all probate estates are administered under court-supervised administration so these trusts are used there greatly to avoid the cost and delay.  Wills aren’t used nearly as much b/c they want to avoid the probate process.  

· An independent executor only has to make an accounting upon the demand of a beneificiary.  In some jurisdictions annual accounting is required.  We rarely employ revocable trusts as an estate planning device in the state of TX b/c we generally have independent administration anyway 

· P. 360- note about Norman Dacey;  

b. Avoid ancillary probate

· A revocable trust can be useful to avoid an ancillary probate—391;  this is a way to get around the situs rule.  This passes title into the trust and the real estate becomes a non-probate asset so that the trustee then reads the trust instrument on death and the land is distributed to the beneficiary of the trust.  There are other ways to avoid an ancillary probate, but if we already have a trust this is a good way to use it.  

c. Avoid Publicity

· if we have a probate administration, the executor must file an inventory of the estate within 90 days and that becomes a matter of public record.  Sometimes what happens is that people read the inventory and may burglarize the estate.  If you use a revocable trust, you don’t have to file an inventory because it isn’t probated so the assets don’t have to be made public.  

4. Using RIT XE "RIT"  to plan for Incapacity

a. Standby RIT XE "RIT" 
· Who should be trustee of the trust?  Margaret Brown herself could be trustee as long as she is mentally able to do so.  It is very important to recast title of things in the name of the trust/trustee.  Title is in the trustee, and as long as the trust has language concerning succession of trustees, then you don’t have to change the title every time the trustee changes 

· “Standby RIT XE "RIT" —attach a 10 dollar bill to a trust; it is drafted, it is funded nominally and put on a shelf and is not operative until it is needed, then it is taken off the shelf and funded with assets.  It doesn’t change Mrs. Brown’s life or relationship with her major assets in any particular way.  Once Mrs. Brown funds that trust with her assets, as a trustee she has to keep records w/r/t every transaction.  This is a hassle she can avoid by using the Standby RIVT for a while.  

· How do we move the assets into the trust when she is incapacitated?  Give one of the children a limited durable power of attorney which says they have the right to transfer legal title of the assets to the trust.  One way to avoid the problem of whether 3d parties will recognize the power of attorney is to grant the durable power of attorney to the bank itself [Part IV p. 52]

b. How do we determine incapacity for triggering the trust?

· best way is to do this through their family doctor but you must speak with the doctor about this ahead of time because they may not be comfortable with this responsibility.  We want to make language saying that the doctor’s decision is binding and conclusive on everyone.  

· Probably the best choice is a member of the family who sees her often and who she trusts

5. Pour-over wills XE "Pour-over wills" 
· the client has created a substantially funded revocable trust during her lifetime.  Then the will sweeps in anything else that she left into the trust when she created it.  

· Ex. I leave the residuary of my estate to the trust.  Point is to have a unified disposition of the assets into one trust.  Don’t want to have two trusts for the same beneficiaries so we just make a gift to the trust. 

· Before the states starting enacting statutes courts had a hard time validating a will with a gift to a trustee who had the power to revoke the trust at any time.  More than a few courts found that maybe the trust had independent significance so we could use that doctrine, or maybe incorporation by reference.  Now every state has indicated by statute that these are valid UPC 1990 2-511. 

· TPC §58a—Devises or Bequests to Trustees; this statutes expressly allows gifts to trusts created by the testator or other persons whether funded or unfunded.  (c), the property so bequeathed is administered in accordance to the intervivos trusts, even with any amendments that were added after the will was validly executed.

1. Misappropriation of assets XE "Misappropriation of assets" 
a. Standing

· Beneficiaries of a trust where the gift happens upon death do not have standing b/c they only have an expectancy, not a real legal interest.  [Problem 1, part IV, p. 53]

· As long as the property owner is alive and owns the property, he is the only one who has the authority to challenge the transfer.  

· If the property owner is incapacitated and misappropriation of the funds by the trustee is an issue, someone else can get standing by having himself appointed guardian  (that makes him a duly appointed personal representative) and furthermore TPC §485, upon appointment of a guardian of the estate, any power of attorney terminates instantly.   

· If the person suspected of wrongdoing has also been declared guardian in an appointment by the testator, we have another problem.  TPC §679 (c)—unless the court finds that the person designated in the declaration to serve as guardian is disqualified or not in the best interest of the ward, the court must appoint her choice as guardian.  This means that her document is not conclusive, but Howard has an uphill battle to prove that Carol is not fit.  You really should NOT give the same person a durable power of attorney AND the first choice for designation of guardian because they will not have to be accountable to anyone.  If you are going to do this, you must be very aware of the risks of doing so and not do it unless you are certain that the person is trustworthy. 

6. Challenging the validity of an RIT XE "RIT" 
Davis v. Hunter—daughters challenging a trust of their father that gave his mother all the power and then created a will that gave everything to their mother because “the children had already been provided for”;  they were not in probate court, but were challenging the trust instead; he put the bulk of his assets in a revocable management trust.  Daughters are trying to get around the jurisdictional challenge by saying they are only challenging the trust, not the will.  Court said that they have no standing to challenge the trust.  The will had not been admitted to probate, just filed with the clerk of the probate court.  The daughters seek a declaratory judgment that the intervivos trust in invalid.  They have no standing because they have no interest in the trust, b/c even if the trust is set aside as invalid it stills goes to the mother because it becomes part of the probate estate.  They have no interest in the estate unless they can show that the will is invalid and their father died intestate.  They allege that they are heirs but they are not unless their father died intestate.  

Who has standing to challenge the revocable trust?  Only the duly appointed personal representative of the estate, they would have to be appointed an administrator of dad’s estate in a probate court and this is not going to happen here.  In order to get standing they must 1) challenge the will itself; 2)  challenge her capacity to be appointed executor under the will.  This case lends support to the idea of using a revocable trust to make challenges to wills more difficult as in the Fanny Moses or Robert Kauffman cases (other wills that you think will be contested).  Especially if you make a bank the trustee of the revocable trust and as executor of the will.  Not a guaranteed win, but a lot of logs in the road because you prevent the contestants from having standing.  Furthermore now you have bank officers testifying as to testamentary capacity and you get credible testimony without having to pay for it.  

XVII.        Divorce XE "Divorce"  or Marriage XE "Marriage"  After Will is Executed XE "Divorce or Marriage After Will is Executed" 
Divorce XE "Divorce" 
1.  Voiding gifts to Ex-Spouse

Most every state now has a statute that says that divorce revokes all bequests to the ex-spouse that are in a will (not non-probate transfers, see below)

TPC §69—Does not revoke the will, it is still valid.  Simply void all gifts to the ex-spouse upon the divorce, read the will as if the ex-spouse did not survive the testator.  

Only if divorced at death—if remarry gifts are valid yet again.

2. Gifts to Ex-Spouse’s Family

UPC §2-804— upon divorce not only are gifts to the ex-spouse void, but also any gifts to the ex-spouse’s family.  UPC goes much further than most statutes.  [Supp. V p. 3, problem 1]

Changes any joint tenancies or rights of survivorship between the spouses into tenancies in common.  

TX law doesn’t address this issue, so gifts to ex-spouse families are still valid after divorce. TX law decided that making a gift to an in-law even after divorce isn’t always implausible.  

3. Non-probate Transfer

life insurance policy w/ex-spouse as beneficiary?  

a. UPC §2-804--A life insurance policy is within this statute b/c it is a revocable disposition and therefore this statute covers it and the spouse no longer gets the benefit
b. TPC--Ex-spouse takes the insurance policy under the probate code not withstanding the divorce b/c the probate statutes only apply to wills  not to non-probate assets.
· However, see Texas Family Code 9.301—ex-spouse doesn’t get the life insurance, but the alternate takes no matter if it is a relative of the ex-spouse or someone else.  The ex-spouse could still get it after the divorce if the testator renames the ex-spouse as the beneficiary after the divorce, or the former spouse is designated as trustee for the benefit of the children.   However, this doesn’t affect any rights the ex-spouse might have if the insurance was community property policy.  

Who gets the ex-spouse share?

· Partial intestacy b/c the residuary clause is no longer valid.  If the next in line was Nora who is already getting some money, she would then get the whole thing, but if other relatives were first, she would only get what is given to her in the will.

· Disclaimers XE "Disclaimers" -  read the will as though the former spouse pre-deceased the testator.  

· What if the attorney didn’t give advice concerning divorce?  [possible exam topic]
Marriage XE "Marriage" 
Omitted Spouse Statute XE "Omitted Spouse Statute" 
· UPC 2-301--the omitted spouse gets an intestate share but only w/r/t property that was not devised to the testator’s children from another marriage. Unless it appears from the will that the will was made in contemplation of marriage or that it was to be affective notwithstanding marriage, or **the testator provided for the spouse outside the will by a non-probate transfer that was meant to be in lieu of any gift under the will with the testator making clear that his intent was to substitute this for a testamentary gift. 

· Problem 1--In 1997, John, who was divorced, executed a will that bequeathed Blackacre (worth $100,000) to his son Sammy, and the rest and residue of his property to his sister Sue.  In 1999, John married Marsha.  John died in 2001 without having revoked or modified his 1997 will.  He was survived by marsha, Sammy and Sue.  Counting the value of Blacacre, John left a $600k estate (after debts and expenses).  What happens if the foregoing events took place in a state that has enacted UPC 2-301? no evidence that a non-probate transfer existed, so how much is the wife’s intestate share?  The son still gets Blackacre and Marsha gets intestate share of the rest ($500k) under the separate property statute 2-301.  She gets first $100k, plus ½ of the $400k balance ($200k) a total of $300k, and the remaining $100k goes to Sue because the will is not done away with and we are only looking to the intestate statute to determine how much goes to the new spouse, not as to everything.  He didn’t die intestate, we just carve out that much for her and leave the rest to be applied under the will.  

· Problem 1a---What if after the marriage and before his death John put all his estate in a fully funded revocable intervivos trust with his sister being the beneficiary.  When John dies, his probate estate is only $20k excluding Blackacre?  So now what?  2-301 still applies to the will so Marsha gets the $20k but Sam keeps Blackacre.  The statute doesn’t apply to the revocable trust at all b/c it is a non-probate transfer.  

· TX does not have an omitted spouse statute, but she can get the homestead and a family allowance entitling her to the amount needed for support for one year and she can get a personal set aside although that wouldn’t be very effective if the estate is solvent and it probably is. 

Elective share statutes XE "Elective share statutes" 
a. The laws

all of the non-CP states except Georgia have elective share statutes, but there is not much uniformity among them.  In CP states, we don’t have these statutes because we don’t need them b/c the surviving spouse always ends up with ½ of the CP anyway.  Problem 2 on p. 4—not only does TX not have an omitted spouse statute but we also don’t have an elective share statute.  So she only gets $20k, but this is not inequitable b/c they were only married for one year.

The elective share amount was 1/3 of the net estate under the old UPC 2-202

The 1990 version of the UPC puts the elective share amount under a sliding scale depending upon the number of years of marriage—however, this approach has not been met with enthusiasm in the states that have adopted the new UPC.  Many of them like the simplicity of 1/3 [b/c of this, we aren’t going to talk about it any more, it is not in the jurisdiction of this course, ON THE FINAL, IF WE HAVE ANYTHING TO DO WITH ELECTIVE SHARE, IT IS 1/3 OF THE NET ESTATE]

b. Problems 

Central problem of the elective share statutes—does the 1/3 apply to probate transfers, not non-probate transfers, including revocable trusts?  Part V, p. 4, problem 1a.  Historically this was read to include only the probate estate and not lifetime transfers or revocable trusts.  [but see Sullivan v. Burkin]

Illusory Trust Doctrine XE "Illusory Trust Doctrine"   

Newman v. Dore—1937;  facts same as problem 1 and 1a except that the husband created the revocable trust and transferred all the assets to it 3 days before his death because he wanted to disinherit his wife.  Court concluded that the transfer to the trust was illusory b/c the husband retained such broad powers thus making it subject to elective share.  The trust was still valid, it was just still subject to elective share.  Many states followed this doctrine (much to their dismay).  The problem with this doctrine is very vague and gives no analytical tools to work with. “the key is said to b e the amount of control retained by the decedent spouse. But how much is too much?”  Most jurisdictions have concluded that the doctrine itself is illusory and they don’t use it anymore. 

Intent to Defraud Test XE "Intent to Defraud Test" —p.506

In some states courts instead decided that the motive for the transfer should be determinative.  Did the testator intend to defraud his wife by this transfer.  

Sullivan v. Burkin—husband created a revocable trust and named as beneficiary some of his friends.  He and his wife had been estranged for several years, but had never divorced.  The trust was found to be valid, but the question was whether the assets in the trust would be subject to the elective share.  Holding:  These are not probate assets of the estate so elective share doesn’t apply;  BUT as to any trust created or amended after this decision, the assets in the trust will be considered a part of the decedent’s estate for elective share purposes.  The court didn’t rule that the trust was illusory.   This seems unfair to the plaintiff here b/c they changed the law, but not for her out of concern for the precedent doctrine.   

Courts in several states have continued to hold even after many cases that their elective shares only apply to probate estates, does not emcompass irrevocable trusts.  Problem—if Jon and Marsha lived in Florida, she would be out of luck as to the revocable trust and would only get a share of his probate assets. 

Testamentary Substitutes XE "Testamentary Substitutes"  

NY statute—512; in NY the elective share doesn’t apply only to probate but also to “testamentary substitutes”; gifts causa mortis—gift made in fear of impending death;  (b) gifts made w/in one year before death, except gifts not exceeding $!0k per person; savings account; joint bank accounts to the extent of the decedent’s contributions, property payable on death to a person other than the decedent, joint tenancies and tenancies by the entireties, to the extent of the decedent’s contribution, lifetime transfers in which the decedent retained possession or life income or “a power to revoke such disposition or a poer to consumer, invade or dispose of the principal thereof.” , pension plans or the like, any property over which the decedent had a general power of appointment enabling him to appoint the property to whomever he pleases [7 things,  (g), (h), (i) are most important]  [life insurance is not a testamentary substitute]

Delaware approach—defines property as those subject to the federal estate tax.  Appealing

UPC 2-207—not responsible for this;  For the elective share, we don’t take into account anything owned by the surviving spouse, except any gifts made to the spouse by the decedent before his death. (as per original UPC p. 508)

Augmented Estate XE "Augmented Estate" —UPC, sup. Part V p. 5 

Revocable trust, life insurance plicy (UPC), CD WROS, plus probate estate

Horace died leaving a will that devised Blackacre (worth $100k) to Sarah, his wife of 20 years, and the rest of his estate to Donna, his daughter by his first marriage.  The value of Horace’s probate estate (counting Blackacre, but net of expenses) was $600k.  Several years before his death, Horace had established a revocable trust (naming a bank as trustee): . . . life insurance policy is included under the elective share [life insurance is not included in the pot in the state of NY and the life insurance lobby has successfully kept it out of most elective share statutes, in NY the legislature did not want to include it as a testamentary substitut b/c the life insurance has a powerful lobby][2-205(1)(iv)], so is the revocable trust [2-205(1)(i)],    what about the CD?  [2-205(1)(iii)][the UPC tracks the federal gift tax treatment, the gift is incomplete and can be revoked until Donna has withdrawn money from the COD so the $60,000 is included.  Sarah’s elective share is $400,000.  

Problem a--Sarah says, “in making up my elective share entitlement, don’t’ give me Blackacre.  Since I’m electing to take against the will, I don’t have to take Blackacre.”  Can she do this?  2-209(a)(1).  No she must take anything that was already bequeathed to her as applied against her elective share.  First apply the value of the gifts given.  This helps carry out the testator’s testamentary plan as far as possible. 

 2-209(b) the remaining probate estate and non-probate transfer, the liability for the elective share, everyone has to kick in pro rata—both the probate and non-probate assets.  Executor has authority to bring an action against any of the non-probate transfers to get their money.  On our facts it doens’ tmatter b/c Donna got everything else so it will all come out of her pocket.  But if that were not the case, since we have a $1,200,000 augmented estate and we have to come up with property worth $300k.  We take out Blackacre and the remaining assets are $1,100,000.  The $300k owed is the numerator and the $1,100k is the denominator.  And that is the share from each one.  Gary has to kick in 3/11 of his $100,000 life insurance if he was the beneficiary instead of Donna.  

Problem b—what would be the effect on Sarah’s elective share entitlement if it is found that all of the CID money was actually from Donna’s deposit, not Horace’s?  Any part that was deposited by Donna is not included, b/c we want to give the spouse only things from the decedent.  The elective share is tied to property owned by the decedent and not someone else.  IF Donna can establish that all of that money was her money, the $60k would not be includable in the augmented estate.  

UPC 2-205(3)—certain transfers by the decedent during the 2 years preceeding his death count as part of the augmented estate:  property passing as a result of termination of a right in property that would have been included in the augmented estate,  transers of insurance policies that would have been included in augmented estate had it not been transferred, and value of the transferred property to the extent that it exceeded $10k in 2 years to any one person other than the spouse

The larger the augmented estate, the bigger the elective share

XVIII.    Birth or Adoption of Child After Will is Executed:  Pretermitted Children XE "Birth or Adoption of Child After Will is Executed\:  Pretermitted Children" 
Pretermitted Child Statute XE "Pretermitted Child Statute" 
· Provides for children born/adopted after the will was executed if they aren’t provided for in a non-probate way.

Application of Republication by Codicil XE "Republication by Codicil" 
Azcunce v. Estate of Azcunce—daughter was left out of the will b/c the other children were named specifically by name.  After the daughter was born there was a 2d codicil to the will that still didn’t include her.   Holding: can’t recover because her dad made a codicil after she was born that republished the will and therefore republication doctrine applies so she does not recover.  

· Is there anything that we can do for the daughter?  We don’t have any wrongful conduct here.  Maybe constructive trust.  P. 544

· All of the family wants Patricia to be included in the trust, but guardian ad litem for the two minor siblings opposed the petition 

· Does she have a claim against the guardian at litem?  No b/c the guardian doesn’t have any duty to her. The only obligation as to the two minor children , the guardian just did his job effecitvley and zealously.  His job is not to be a social worker w/ interfamily relationship

· Patricia sues law firm, McAbee, FL has rejected privity XE "privity"  of K asd defense.  However, the duty of the lawyer runs to the “intended beneficiary” and Patricia wasn’t cout out of the will b/c she was never in it

· McAbee was included in the will and was named in a will to get less than intended

· Can Patricia sue for tortuous interference?  No b/c there was no intent on the part of the attorney

· No ambiguities so we can’t allow in extrinsic evidence

· P. 538—bottom; original UPC pretermitted child statute

2. Texas Pretermitted Child law XE "Texas Pretermitted Child law" 
· Problems-part v p. 10

a. What would the result have been had TX law applied and if there had not been a second codicil to the father’s will?  TPC §67;  he had one or more children that he made provision for, so the pretermitted child is entitled to the same share as his/her siblings.  The other children’s gifts are cut down to make room for the new gift, but no one else looses anything

b. Only protects afterborn children, unless based on mistaken belief that child was dead.  A pretermitted child takes intestate share, unless omission owas intentional, or had other children, and devised gift to other children—would only share in this gift, and noone else except the other children under the will will lose.

What if the children were not given the same shares?  The statute says “to the extent feasible you make the gifts similar in kind”; we don’t know what exactly but the probably result is that she gets ¼ of the gifts to each of the other children.  Don’t take away from the residuary estate at all.  

What if the other children were given nothing? TPC §67(a)(1)(A);  the omitted child share cannot reach any property given to the other parent.  The child gets the amount she would have gotten had he died intestate without a surviving spouse under TPC §38.  In the case of Azcunze the omitted child would get ¼ of the estate.  However, the other children still don’t get anything b/c they are not omitted children.  The will applies as to the rest of the estate so the Sister to whom he made the residuary bequest still stands as to the other 3/4s of the property under the will.  

b. TX law applies.  Monica and Herb were married and had no children.  In 1994, Monica executed a will that devised Blackacre (Monica’s separate property) to her sister Sarah, and devised the rest of her estate to her husband Herb.  In 1996, Monica and Herb adopted Billy.   Monica died in 1998 survivied by Herb, Billy, and Sarah. What are Billy’s rights as a pretermitted child?

· TPC §67(a)(2)- she can’t get anything that was given to the other parent.  We go to §38 to see how much he gets.  He gets Blackacre b/c if the mother had died intestate w/out a surviving spouse, the child would have gotten everything.  So now Sister Sarah gets nothing b/c the pretermitted child statute trumps the will.  

c. Same facts, except that in 1997 Monica took out a $100k life insurance policy on her life that named as beneficiary:  “the insured’s husband,  Herbert Hooper, if he survives the insured; and if not, the insured’s son Billy Hooper.”  What are Billy’s rights as a pretermitted child?  

· Now he gets nothing b/c TPC §67(d) says that b/c he was included in the insurance policy the testator was intending to provide for him that was instead of through the will.  Allows this even though Billy didn’t actually get the money b/c it is “whether vested or contingent”

· The policy behind this?  If the testator was willing to think about Billy as far as life insurance but doens’ change his will it reflects his intent as to taking care of his child in this was instead.  

3. Issues to Note with Pretermitted child statutes

· P. 546 Note 1—some pretermited statutes operate in favor of children alive when the will was executed as well as afterborn.  Creates a unique drafting problem

· Note 4—this becomes a problem when the testator has a child out of wedlock and doesn’t want to mention the child’s name directly in the will.  In some cases a declaration in the will that says “I have no children” is not enough and the child still gets a share.  Only a few states have such statutes , most only protect afterborn children.  Don’t spend lots of time on this problem

· In making gifts to children, you can avoid the omitted child problem by giving the gift to “my children” rather than naming them by name.  –EX. “any reference in my will to “my children’ includes any children hereafter born to or adopted by me, as well as the children (Michael, Sarah, and Stephanie) that I now have.”

XIX.       Death of Beneficiary Before Death of Testator XE "Death of Beneficiary Before Death of Testator" 
A.  Basics

· First question asked when a beneficiary predeceases:  Does the anti-lapse statute apply?

· If the beneficiary dies before the testator the gift “lapses.” However, every jurisdiction today (LA was the last) has a “anti-lapse” statute designed to prevent gifts from lapsing in certain cases.

· UPC 2-605—(most jurisdictions) only kicks in if the devisee is a grandparent or lineal descendant of a grandparent of the testator;  this is the degree of relationship to which you can inherit under UPC intestate (“laughing heirs” issue);  

· TPC §68—kicks in if the beneficiary was a descendant of the testator, or a descendant of the testator’s parent.  No friends.

· Allen v. Talley—441--does §68 apply?  No, the statute says (§68(e)), unless the will provides otherwise.  This is just a default rule that applies only if the will does not make a contrary provision. Doesn’t this provision mean those who are living at the time of the will?  The court addressed that on 443 and says that logically she would not have bequeathed any property to brothers and sisters who were not alive at the time, plus she said to her brothers and sisters share and share alike which means should would not have said that if she meant it to go to her brothers/sisters descendants per stirpes.   Does this carry out her intent?  No, we can never really know her intent.  What question did the attorney fail to ask or make clear in the will?  What she wanted if any of her brothers and sisters pre-deceased, re: taking care of children or surviving brothers/sisters.  The court didn’t know, but just ran with what they felt was intent.

B. Problems  (supp. part v p.13)

1. Maggie’s will bequeaths 200 shares of IBM stock to her daughter Debbie and her residuary estate to her husband Fred.  Maggie and Debbie are fatally injured in an automobile accident; both are pronounced dead at the scene of the accident.  Maggie is survived by her husband Fred and by Debbie’s two children.  Debbie leaves a will that devises all her property to her husband Donald.  Who takes the IBM stock if Massachusetts law applies?  (Massachusetts has enacted the USDA original, Mass. Gen L. §22)

· Debbie’s two children unless there is some sufficient evidence that she surived longer. Mass. Still has the USDA which says that unless there is evidence that one survived longer we distribute their estate as the beneficiary died first.  1) apply USDA; 2) look to Mass. Version of anti-lapse statute (this one is really broad—the children or other relation that predeceases is substituted as takers);  meaning the gift would lapse except the anti-lapse statute kicks in so Debbie’s two children take the IBM stock as substitution.  It does not say it goes to Debbie’s estate, just to her issue. The statute provides the substitute takes, not her will—don’t save the gift for the estate, they substitute the takers—will is irrelevant.  

· What if TX law applied?

· TPC §47(c)- 120-hour rule; Debbie would be held to pre-decease Maggie b/c she didn’t survive by 120 hours.  

· TPC §68(a)--Tx anti-lapse statute applies Debbie’s children will take.  TX narrower than the UPC b/c it only applies if descendants of testator or testator’s parents.

· In TX what if Debbie had no children?  (Must be within the scope of the statute).

· TPC §68b—the anti-lapse statute does not apply b/c the predeceased person must leave descendants that survive.  The stock falls into the residuary estate as undisposed property and goes to whoever inherits residuary estate.  

2. Same facts as above (Debbie has two children and leaves a will that devises all her property to her husband), except that Maggie is pronounced dead at the scene of the accident and Debbie, alive but unconscious, is taken to a local hospital where she dies two days later.  Who takes the IBM Stock if Massachusetts law applies?

· First step—apply USDA.  Debbie survived under this statute b/c there is evidence that she died last.  Therefore, the gift goes to her, passes under her will and her husband gets her property

· In TX—didn’t survive by 120 hours. So Debbie deemed to die first and passes under Maggie and anti-lapse statute applies, therefore Debbie’s daughters take the stock.

a.  Article 3 of T’s will devises Blackacre “to my son Sidney if he survives me.”  Article 4 devises “all the rest, residue and remainder of my estate to my wife Wanda.”  Sidney dies during T’s lifetime leaving two children.  Then T dies; he is survived by his wife Wanda, by his two grandchildren, and by his sister Sue. Who takes Blackacre?  Who takes Blackacre under the “new, improved” UPC §2-603?

gift fails b/c the contingency did not occur, so there is no gift to which the anti-lapse statute can apply, the revised 1990 version of the UPC concludes that since there is no alternate gift, the anti-lapse statute does apply in favor of Sidney’s children.  This proposal has not been met with enthusiasm. 

TPC §68(e) -gives an example to make it absolutely equivocal that if it says “to X if he survives me” that is what it means and the anti-lapse statute does not attach.  Blackacre would fall into the residuary estate as undisposed of property.  Revised in 1991 to be clear.

b.  Same facts as above, except that Sidney survives T by 48 hours.  Why takes Blackacre under Texas law?  

Does the 120 hour rule apply?  It is a default rule that applies unless the will has careful survivorship language.  

TPC §47(c)—the 120 hour rule does not apply if will has “some language dealing explicitly with simultaneous death or deaths in a common disaster, or requiring that the devisee survive the testator OR survive the testator for a stated period”  Statute takes the 120 hr rule out of play.

Therefore the 120 hour rule does not apply.  Sidney does survive T.  Blackacre passes under Sidney’s estate, if he has a will-through the will.  Otherwise, intestate

If the will says, to my sister X if she survives me by 3 hours, then that is what counts b/c if the will deals w/ this situation, the 120 hour rule does not apply.  (f)—when provision has been made in the case of wills, living trusts, deeds, or contracts of insurance, or any other situation, for disposition of property different from the provisions of this Section, this Section shall not apply. 

Will leave ½ of estate to wife, Martha and says “if any beneficiaries die in a common accident or disaster or under such circumstances that it is doubtful who died first, all provision of the will take effect as if the beneficiary predeaced testator.”  George dies of a heart attack.  12 hours later his wife dies from the stress related to her death.  Who takes her ½ of his estate?

· common disaster clause—did they die in a common accident or disaster?  NY court said, the common disaster clause did not operate b/c they were from natural causes unrelated to violence or accident that happened to them so his estate passes to her and then is passed through her estate.  The same assets are subject to two probate administrations, making this cost a lot more. This clause doesn’t cover deaths from wholly unrelated causes in close proximity.  

· Universal agreement—use a time of survival clause; if he survives me by 30 days/60 days. . . whatever, a bright line test.  Covers the contingency of unrelated deaths occurring in increasing proximity.  There might be litigation about what 30 days means, but we’ve reduced the possibility for question.  Now we universally use 90 days b/c of something called the GST (generation skipping transfer tax—gives special treatment to a survival clause of 90 days).  

5. Surviving Residue Beneficiaries/Disinheritance XE "Surviving Residue Beneficiaries/Disinheritance" --T’s will devises residue in equal shares to nephew Alan Andrews, friend Bill Blake, and daughter Carla Carr.  Intentionally make no provision for son James, do no want him to take any part of estate.  Bill predeceased T leaving 2 children.  T dies w/out modifying his will.  T, is survived by Alan, Carla, and James.  Who takes T’s residuary estate?

· TPC §68(c) –anti-lapse statute does not apply to Bill’s gift b/c he is a friend.of Bill’s.  

· Anti-Lapse Statute Trumps ALL—if it applies, do not apply surviving residue beneficiary rule.

· Surviving Residue Beneficiaries (majority rule)--The gift to Bill fails, so the other residuary beneficiaries take in proportion to their interests meaning here they would each take ½. 

· No residue of a residue-(minority rule)-P. 439—old common law rule was that of no residue of a residue rule.  Meant that in this case the 1/3 share of the residuary estate which would have passed to Bill would not pass to the remaining beneficiaries but would instead fall outside the will and pass intestate.  This rule has been widely criticized b/c it passes to people whom the took the time to write a will and avoid gifts to them.  

· Disinheritance--P.90--the common law rule said that words of disinheritance in a will are wholly ineffective if property passes by intestate succession, this is still the rule in many (2/3) states today.   Under this rule  in order to disinherit an heir you must completely dispose of everything in your estate.  

· TPC §58—a will can provide how property shall not be disposed of—under the will or by intestacy.  A disinheriting provision will be given full effect and james cannot take anything in the estate under any circumstances.  

· Ironic point—this was enacted in 1991 in TX, the same year that they revised the anti-lapse statute including subsection (c), under §68(c) partial intestacies are far less likely to be encountered as they were before.  Still we anticipate the use of §58(b).  

5. a.  Same facts (Texas law applies) except that it was nephew Allan that predeceased the testator, leaving a child Alice who survived T.  T was also survived by Bill and Carla.  Who takes the 1/3 of T’s residuary estate?  

· anti-lapse statute does apply b/c he is a descendant of the testator’s parents and Alan’s children get the 1/3.  §68(c) says except as provided in subsection (a).  The anti-lapse statute trumps the surviving beneficiaries rule.  

· What if the nephew is the nephew of the testator’s wife, not his own nephew?  The anti-lapse does not apply b/c it is not a descendant of testator’s parents.

XX.  Death of Beneficiary of Class Gift Before Death of Testator XE "Death of Beneficiary of Class Gift Before Death of Testator" 
A. Class Gift Rule XE "Class Gift Rule" 
Gift not to a named individual, but to a group. Ex. “to the children of my sister Sue”
Class gift rule—a rule of construction based on presumed intent--followed in just about every state today.  If a class member predeceases the testator, the remaining class members take the gift.  Rationale:  in making this gift to the class he was “group-minded”—he wanted only the members of that group and no outsiders to share in the ownership. Take a picture of the members of the group that are alive at the testator’s death, those are the ones who take at the death.   
If the gift names specific people, it is not a class gift.  If one of the people predeceases and does not fall w/in the anti-lapse statute, their share falls into the residuary estate to be disposed of w/ other undisposed property. Contrasting result to the rational of the class gift rule

Anti-lapse statute XE "Anti-lapse statute" --§68(b), seems to say that it should fall into residuary estate, later we will see how anti-lapse statute applies to a class gift.  §68(a) gives a implication of recognition to the class gift rule in (a).  B/c of the class gift rule, there is no lapse b/c the surviving beneficiaries take.

Problem 6a—Alice takes 1/3 of blackacre under the TX anti-lapse statute. The anti-lapse statute trumps the class gift rule of construction.  The anti-lapse statute trumps every other rule.

TPC §68(a)—neither the class gift or anti-lapse statutes apply if “the person died before the date the will was executed.”  We assume that the testator wouldn’t have meant to include a gift to someone who was a member of the group but died before the will was executed.  Since he obviously wouldn’t want to make this gift to someone already deceased, we don’t want the anti-lapse statute to benefit her children.  In Massechusetts and UPC--they have exactly the opposite rule.  

What is a class? (Problems part V, p. 18)

Individually Named Class Members XE "Individually Named Class Members" --Will devises Blackacre to ” Alan, Bill, and Carla, the children of my sister Sue.” With the residuary being to T’s wife Wanda.

a.—during T’s lifetime, Sue has another child Donna.  Does Donna take ¼ share of Blackacre? 
no, when the members of the class are named individually, that is clearly not a class gift.  The designation “children of my sister sue” is merely descriptive.  
b-- Do we treat this like a class gift if Alan dies?  No, the gift falls into the residuary and isn’t distributed between the remaining class gifts.  
Ellet v. McCord—same situation; trial court ruled that it should be treated as a class gift.  The appellate court says that this construction was “clearly wrong” because the people had been named by name, a definite number, and no survivorship language.”  If the beneficiary’s are named individually, there is a strong assumption that it is not to be treated as a class gift.  If that share lapses it goes to the residuary estate.  There is no ambiguity here so we can’t prove it by extrinsic evidence as the book might suggest.

9. Class Designation Followed by Names XE "Class Designation Followed by Names" --Suppose instead that the devise of Blackacre is “to the children of my sister Sue; namely, Alan, Bill, and Carla.”  Again the residuary is bequeathed to Wanda.

· a---  Sue has another child Donna? Does Donna take ¼?– No, b/c the will specifically set out Allan, Bill, and Carla

· b---   After T’s will was executed, Sue never had any more children; and Alan died leaving no descendants.  T is survived by Sue’s children Bill and Carla, and by his wife Wanda.  Who takes Blackacre if TX law applies?  

· since the beneficiaries are individually named, this is not a class gift.  The 1/3 bequeathed to Alan lapses and the property passes to the residuary.  If we still had the no residue of a residue clause it would pass intestate, not to the residuary estate.  IT would be a different result if this were residuary estate or Alan had descendants.        

· Dawson v. Yucus—Ill.;  desired to have the land given to her by her husband to go back to his side of the family.  He left descendants but the anti-lapse statute doesn’t apply b/c the anti-lapse statute is extremely narrow and only applies to descendants to the testator and he wasn’t even a relative of the testator, only her husband.  The gift lapses and falls into the residuary estate.  This case does not follow presumed intent, she wanted the land to go to her husband’s family, but they don’t follow those wishes.  This is a very mechanical approach.  

· But See, In re Moss- Daily Telegraph stock in Trust.  Income to my wife for life, remainder to E.J. Fowler and the children of my sister Emily.  With the residuary to wife.  Testator died.  E J Fowler, niece, predeceased the testator.  Then the wife dies so her life estate has ended and it is time to redistribute her remainder.  [FYI:  Who is WG Kingsbury?—the wife has died and Kingsbury is the residuary taker under the wife’s will and he is claiming that a portion of the stock passed somehow to the wife (the trial court agreed)].  This court reverses saying that this was a class gift so the children of Emily each take a share of the gift.  They say they are trying to go by the intent of the testator b/c he intended that the gift go to the persons named in the will and to no one else.  If give a gift to A and the children of B, the children is a class gift and you can’t know the share of A until after you know how many B’s there are (one controversy is whether it is ½ to a and ½ divided among the children of B or whether it is 1/6 to all of them) so it should also do it in the converse if A is the one who died.  Here the testator gave special interest to one asset that the had.  He was telling us that he didn’t want his wife to gain ownership of the telegraph just to have the income of it for life.  Plus it would be weird to give the wife a remainder interest in something in which she herself is the life tenant.  However, the prevailing approach is still the more wooden Ellet v. McCoy or Hagood v. Hagood.  Most states still follow this assumption (Dawson v. Yucas –Illinois).  
XXI.     Class Closing Rules XE "Class Closing Rules" ; Basic Trust Law Principles

A. Rule of Convenience XE "Rule of Convenience" 
· Issue:  When there is a gift to a class of individuals as such, when do you determine what individuals are in the class and how long do you leave the class open for new individuals to join.  
· Rule of convenience- (default rule); On the testator’s death, the class closes—subject to the gestation principle--any other solution is disruptive of ownership.    (Part V p. 21 top).  Gestation presumption is 280 days (10 mos.).

B. Application of Rule to Life Estates

1. When to close the class--Problem 10—1998 executes a will giving a gift to sisterAnnie  for life and on her death to the children of my brother Bill.  At the time Trish executed her will, Brother had two children.  Connie and David.  In 1990, Bill had another child: Edgar.  Trish died in 1992; she was survived by all of the above parties.  In 1994 bill had another child: Francine.  Trish’s sister annie died in 1996.  In 1998, Bill had another child: George.  Bill and his five children are all living.  Who owns Blackacre?
· Class doesn’t close the class at the testator’s death in this situation because there is a life estate.  Only close the class at the time where the heirs have a right to receive their gift.  Here, b/c of the life estate, the heirs didn’t have an opportunity to receive their bequests until after Annie’s death. Therefore we will not close the class until this time.  All of the children except George will take.  

2. Life estates, closing the class, and application to wills--10a.  Same facts except that David died in 1995 survived by his wife Dora and his infant son Junior.  David left a will that devised “all my property” to Dora.  Who owns Blackacre? 
· Anti-lapse statute XE "Anti-lapse statute"  doesn’t apply b/c the remainderman didn’t predecease the life tenant-- the anti-lapse statute does not apply b/c David was alive when Trish died and her will was admitted to probate.  David did not pre-decease the testator he just wasn’t alive when it was time for the distribution to be made.  

· Similarly the class gift rule doesn’t apply unless the remainderman predeceased the testator-- P. 449-Class Gifts--this also does not apply unless the class member PREDECEASES the testator.  He was alive at the testator’s death and when the will took effect.  So he took an interest under the will when Trish died in 1992.  If you are alive when the testator dies you have an interest.  

· Passing under a will‑  there was no contingent survival requirement of the children when Annie died and the law won’t read this in.  What happens to David’s interest?  It passes either under his will or by intestate succession. Since his will left all his property to his wife.  That property included his vested remained subject to open so his wife gets his share of the estate.  (1/3 of final exam?)

C. Types of Future Interests

1. Executory

· pushy or slow; takes away the possessory interest with a gap in time between the termination of the preceeding estate.  

· The best practical definition of an executory interest–a future interest created in a transferee that isn’t a remainder b/c it doesn’t come immediately on the termination of the preceding estate.  It either comes before or after the termination.  

2. Reversion

· arises when the future interest is with the testator and on the death of the life estate the ownership reverts to the testator

3. Remainder--713

· when there is a future interest that will become possessory immediately upon the termination of the proceeding estate—simply wait your turn until the other estate comes to an end 

· always follows life estate or a term of years

· ex. Bill’s children in the above questions have a vested remainder;

· Types of remainder: 

a. vested

i. given to a presently ascertained person

ii. it is not subject to a condition precedent

iii. indefeasibly vested remainder

iv. vested remainder subject to open (partial divestment

· What Bill’s children have b/c the class was not yet closed until after Annie died and they had to move over to make room for their new sister when she was born before the closing of the class—The class opened.

v. vested remainder subject to total divestment

b. contingent

· not given to a presently ascertained person OR

· is subject to a condition precedent

· to Alan for life, and if Alan dies to Bill—not a contingency b/c we know that Alan will die eventually, it’s a matter of “when” not “if”—it is a vested remainder subject to open.—because class remains open until Alan Dies.  Has a transmissible interest—divisible after death.

D. Remainders and Federal Estate Taxes--Valuing XE "Remainders and Federal Estate Taxes" 
· When David died in 1995, the size of his estate necessitated the filing of a federal estate tax return.  blackacre was worth $800k on David’s death.  Annie was 61 years old, and david died in a month in which the § 7520 interest rate was 8 percent.  In preparing the testate tax return, must anything be reported w/r/t Blackacre? 
· We do have to put this in his estate tax return because he had a valuable vested interest in this property.  

· How much does he have to include? He has a ¼ interest which is $200k—but he doesn’t get this property right away and we have to account for the time value of money.  We have to discount the value of the property to present value.  Part 7 p. 3—we have an established mechanism for when it becomes necessary to value a future interest for estate tax purposes or for income tax purposes.  Suppose that David died in a month where the interest rate was 8%.  §7520 is the relevant tax provision.  IF Annie was 61 at David’s death we would get the R factor.  R=.3.  $200,000 x .3= $60,000.  That is what he includes on his estate tax, this is the present discounted value of his ¼ share of the remainder interest.  The premise is that if you were to put this money in a COD w/ an 8% interest return, it would produce this amount of money.  $60k invested at 8%c compounded annually would grow to $200k by Annie’s life expectancy. We need to know 2 things: rate of interest and life expectancy of the life tenant.  Generally a table will then give us the R factor.  

· Have to divide by number of takers.
· BUT how do we account for the fact that the class was still open at the time of David’s death?  We don’t account for this generally. For administrative convenience, David has the burden of showing why the tables should not be used, the consequence is that when David dies the value of blackacre is $800k. He has a vested remainder. AS of the date of his death, he has a ¼ chance of getting the property in the future at the death of his aunt. We include the $60k present discounted value of this interest in his estate tax return.  David’s estate could pay as much as $24k for this interest.  

· Why is this a bad result?  Because he never even got any use out of that future interest during his lifetime, plus there is a liquidity propble b/ecause the executor can’t reach this asset b/c it is still being held by the life tenant.  

· IF his wife then dies and her estate is large enough for estate taxes and the interest still hasn’t vested, her estate will be taxed on the future interest AGAIN.  

E. When remainders are life tenant’s children XE "remainders are life tenant’s children" 

 XE "remainders: life tenants children" 
· Problem 11—Terry executes a will that devises Whiteacre “to my sister alice for life and on Alice’s death to her children in equal shares” when will the class close?  

· When the remainder is going to pass to the life tenant’s children, the class will close biologically at the same time that the life tenant dies without any inconveniences.  

· We have the same problems as with any other remainder-man if one of her children dies during her death. We must understand that hypo number 10 is not the usual bequest, it is more likely that the remainder will go to the life tenant’s children in which case we don’t have to worry about leaving out any later children.

F. Legacies XE "Legacies" 
· Problem 12—Trudy’s will includes the following provisions;  “4th: I bequest a legacy of $5000 to each of my grandchildren.”  “5th: I devise and bequeath all the rest, residue and remainder of my estate to my son and daughter, Dick and Jane, in equal shares.”  At the time Trudy executed her will, she had three grandchildren: Ken, Len, and Minnie.  Thereafter, but during Trudy’s lifetime, Trudy’s son Dick adopted a child: Nan.  Trudy died in 1997. Two years later, Trudy’s daughter Jane gave birth to a child; Olive. Which of the grandchildren take $5000 legacies.  

· All the children except Olive, including the adopted one, receive a $5000 legacies.  Olive doesn’t b/c the class was closed before she was born. Even though these are legacies and her share wouldn’t affect the other beneficiary’s shares

· different kind of inconvenience because here we just want to be able to close the estate eventually and not keep it open to make sure we don’t leave any grandchildren out. Inconvenience is to the residuary estate.

· Modern law has adopted children presumptively receiving the same as natural children, except when explicit language—“born to…”, etc.  

G. Partial Intestacies

•  When the will doesn’t leave a residuary clause.

•  Abatement Problem—have creditors claims that exhaust the estate before the gifts under the will are made.  Majority rule (absent contrary will provision), gifts abate in the following order:

Any intestate property

The residuary estate

General and demonstrative legacies (pro rata)

Specific devises and bequests

No distinction between real and personal property like in old times where personal property went first.

H. Ademption

•  When a specific bequest is no longer part of the estate (I give blackacre to X and it is sold prior to death).

•  When a will makes a specific gift of property and the property is no longer a part of the estate at death, the beneficiary takes NOTHING.  Doctrine of Ademption applies.  The gift adeems.  Can’t take a mortgage or note on the now sold property.  UPC—will take balance of purchase price, to the extent paid after death, so would take note or motgage.  

•  Exception:  beneficiary  takes property acquired as a replacement for the specific bequest.  Except “my Kodak stock”

•  Exception:  Sales by guardian or conservator, or power of attorney while the testator is still living but lacks capacity, are automatically converted to a general cash legacy, and taken out of the operation of ademption doctrine.  This is to prevent guardians from messing with the testator’s wishes by selling off selectively, specific bequests.

•  Applies to only specific devises and bequests, not general legacies or demonstrative gifts (e.g. all Shell Oil stock).  Other assets must be sold by estate to make up for the loss.

• MY X is specific gift  for ademption purposes, no personal pronoun MY makes it a general gift not subject to ademption.

•  What about accretions (e.g. splits, dividends, mergers takeover increases in stocks) during lifetime?  Specific bequest so take all., even though held general for ademption purposes.  Rule:  beneficiary wins.  

•  What about gifts subject to a lien?  Absent contrary provision in common law (majority)—leins on specifically devised property are exhonerated (Exhoneration of Liens Doctrine)—executor must pay off  liens prior to giving property over to beneficiary to allow title to pass free and clear.  BUT UPC (minority) has done away with this.  Not entitled to have the lien exhonerated unless specific will provision to the contrary.  

•  Incorporation by reference:  A writing extrinsic to the will (even if unwitnessed) can be incorporated into a will (I devise Blacacre to those persons named on a memo in my safety deposit box…)

The writing must be in existence when the will was signed. (must be dated before or the same day as will, not after).

The will must show an intent to incorprate its terms.

The will must describe the  writing in sufficient specificity to identify it.

•  Exception:  Under UPC, Can incorporate by reference later dated memos that give tangible personal property only (golf clubs, etc.--no monetary instruments, stock, business property) if referenced in will.

•  Doctrine of NonTestamentary Acts (Acts of  Independent Significance)—lifetime act with lifetime purpose or motive, even though it has an effect on the will, is given effect.  E.g. will bequests automobile on death to Sue, Terry Testator before death sells Honda and buys Rolls Royce—does Sue get Rolls?  Yes, even though value is substantially different.

•  I give the contents of my chest is valid to all contents except title documents.

•  Plain meaning rule—if there is no ambiguity, extrinsic evidence is not admissible, unless suspicious circumstances.  

•  Latent Ambiguity—extrensic evidence IS admissible to give meaning to ambiguous phrase.

•  Patent Ambiguity—contradictory terms—extrensic evidence IS admissible. 

I. Joint wills—

A will is never contractual under UPC, unless specifically says it is.

Argue it both ways—varys so much from state to state.

If the will is held to be contractual:

Apply wills law—a testator can always revoke an earlier will even if it is in breach of contract—therefore it must be admitted to probate.

Impose a constructive trust for the benefit of the contractual beneficiary.
J. Class gifts XE "Class gifts" , Rule of Inconvenience, and trusts

5SUPP13—Will devised Sageacre to Barbara in Will, but restricted Barbara from selling, assigning, mortgage or transfer any interest in Sageacre during his lifetime.  Any restrictions on the transferability of a FSA estate is VOID due to public policy.  Barbara should bring a quiet title action to clear the title, even though the restriction is void by law.  BUT, equity courts do not apply this rule, therefore this rule does not apply to trusts, either on a trustee’s restrictions on selling or on a beneficiaries’restrictions on devision of gifts granted in a trust.
When to close the class?

a. Legacies XE "Legacies" 
12a.  what if article 5th devised the estate in a trust for the benefit of Dick and Jane, to pay the income to Dick and Jane in equal shares for their respective lives, and on the death of the survivor, principal to Trudy’s descendants then living.  Which of the grandchildren take $5000 legacies under Article 4th?  

· Now as far as the estate administration is concerned we will give the $5000 to each of the now existing grandchildren. And the rest of the estate goes into the trust, if other grandchildren are born they must pay her legacy out of the trust.  

· There is no inconvenience to the estate b/c it can close even w/out closing the class. Therefore if there is a trust created like this, we don’t have to close the class under the rule of inconvenience.  Presumably, this carries out her intent to a greater degree. 

· Additionally, if her will says to my grandchildren whether born before or after my death, the estate would have to put some fund aside guessing how many grandchildren might come along and that was set aside funds for them. 

b. “Until my Grandchildren have reached 21”- Lux v. Lux—781—RI 1972.

· Interpretations of “when my grandchildren have reached 21”:

1. When the youngest grandchild alive when the will was executed attains age 21.—too early b/c she knew there would be grandchildren coming after her executor.  IF this is what she wanted she would have named the children individually.

2. When the youngest grandchild alive when the testator died attains age 21.—reject this b/c the testators wanted to benefit all their grandchildren as much as possible and this would close the class too early and cut off too many.  

· Why not close the class at the death b/c the property says it will be SOLD when the kids become 21, not necessarily that the class will be open until then?  B/c when a class gift is made to grandchildren there is a strong push to include everyone who meets that definition as long as there is not inconvenience in doing so.  

3. When the youngest of all living grandchildren in being at any one time attains age 21.  –this is the interpretation that the court chose.-  
· what does this mean?  Illustration we take a picture of the grandchildren at any one time and if the youngest in that picture is 21, then the class closes, but not until we can take that picture w/ everyone being over 21.  

· Shortly after the youngest’s 20th birthday, the parent’s decide to have another baby and she is born before the youngest turns 21. . . now we have to wait another 21 years before the class will close.    In jestation counts as “in being”/but we might have to litigate the case if the youngest turned 21 while a new baby was on the way. 

4. When the youngest grandchild whenever  born attains age 21.—dismissed because of the rule of inconvenience.—this is different from 3 because here you can’t close the class as long as the parents are capable of having children—no matter if the current kids are of age or not.  We would have to wait until the class is biologically closed before we can do this.  At least #3 does give a termination date. 

2. How to create a trust for a class gift XE "How to create a trust for a class gift" 

 XE "trust: how to create for a class gift" 
· Lux v. Lux—“3.  Any real estate included in said residue shall be maintained for the benefit of said grandchildren and shall not be sold until the youngest of said grandchildren has reached twenty-one years of age.”  court concluded that this paragraph created a trust for the grandchildren even though it doesn’t use the word trust or name an executor; a clear contemplation that the property would have to be managed by someone on behalf of the grandchildren until they reached 21.  

· Fundamental Principle of Trust Law--No particular words are needed to create a trust--As long as the court finds intent that a trust be created.

· Fundamental Principle of Trust Law--You don’t have to name a trustee—No trust shall fail due to lack of trustee--The court will appoint a suitable trustee in order to carry out the trust purposes.  They named the executor of the will as trustee.(this is a well established rule b/c if you are wiling to name someone for one fiduciary office, it makes sense that you would want them to serve in another fiduciary capacity)

3. Rule against Restraints on Alienation XE "Restraints on Alienation" 
a. Fee simple

· TX --You can’t give someone a fee simple estate and then attempt to restrict their ability to transfer that property.  Restraints on alienation are void on public policy.  Meaning that a beneficiary can sell this property free of the restraints.  The odds are high that the beneficiary would want to have a quiet title action to make it clear that this restriction on transferability is null and void

b. Trusts XE "Trusts"  

· the rule against restraints on alienation is not recognized by equity courts—so restraints are valid as to trusts.  

· Lux v. Lux, issue 4—they now want to sell the real estate despite the will’s instructions not to sell until the grandchildren reach the age of 21.  Can they? The rule against restraints on alienation does not apply to trusts, however, the court said they did not have to abide by that restriction because to do so would be to undercut the intent of the testator--she wanted to take care of her grandchildren and keeping a piece of property that was losing its value and draining their assets was not in their best interests.  

c.  Deviation in Exercising Administrative Powers

· Courts are more liberal in permitting trustees to deviate from administrative directions in the trust, because of change of circumstances than they have been in permitting modification of distributive provisions.  

· In re Pulitzer--655- father left a trust containing newspaper stock that was not to be sold.  the newspaper began to lose money so that they had to take from other assets just to support the company.  They sought judicial approval to remove the restrictions on the sale of the stock.  Holding:  the primary reason for the restriction was to take care of his wife and grandchildren--it could be removed if no longer productive so that the wife and children would get the benefit of the assets.

· Part V p. 25- problem 16---T’s trust provided that his house (a trust asset) should never be sold and that his widow W be allowed to occupy the house rent-free for life; upon W’s death the trustees to convey the house to T’s son D.  Some years later the house becomes the center of a manufacturing district and is no longer suitable as a residence.  –The court should lift the restriction under these circumstances

4. Creditor’s claims to inheritance property XE "Creditor’s claims to inheritance property" 

 XE "creditors: claims to property inherited by the debtor" 
a. Outright bequest

· Problem 14—Mary, a widow, died in 1988, leaving a will that devised her $900k estate “to my children, Any, Bob, and carol in equal shares.”  Carol, and attorney, invested her $300k share of her mother’s estate in various securities.

a. Some years later, Carol is sued by a disgruntled client, alleging that Carol committed malpractice, if the plaintiff is successful, will he be able to reach Carol’s inheritance? Yes, creditors will be able to get to any of this money, it is not protected just because it is an inheritance

b. Suppose instead that some years later, carol divorces her husband.  Will Carol’s inheritance be subject to equitable division in the divorce proceedings?   Theoretically no b/c this is separate property.  However, if they have co-mingled their property she must prove by clear and convincing evidence as to what part of the money was separate through adequate records.  You have to overcome the presumption of community property if you co-mingle the two.  

b. In trust with Spend-Thrift Provision

· Problem 15—same facts except that Mary’s will devised 1/3 of her estate “to my daughter, Carol, as trustee” of a trust for the primary benefit of my daughter, Carol.  The trustee shall pay the trust income to Carol at least quarterly for life.  In addition, the trustee may distribute to Carol so much of the trust principal as the trustee determines is needed for Carol’s health, support and maintenance.  Spendthrift Provision XE "Spendthrift Provision" -No beneficiary shall have the power to anticipate, encumber or transfer his or her interest in any trust estate.  No part of any trust estate shall be liable for or charged with any debts, contracts, liabilities or torts of a beneficiary or subject to garnishment, attachment, execution, seizure, or other process by any creditor of a beneficiary.
a. if Carol is held liable for malpractice will the judge be able to reach assets in the trust? No b/c of the spend-thrift clause in the will;  as for tort claims ( note 641) the academics are opposed to allowing spend-thrift trusts to keep the money from tort creditors, but the courts have consistently said it doesn’t matter if you have a claim in debt or tort, you are going to be barred.  

· Exceptions to claims barred--639—

1. self-settled trusts-settlor can’t create a spend-thrift trust for himself

2. income produced from the trust is not protected from creditors.  Alaska and Delaware enacted statutes that said that you can have spendthrift protection for income if you create a trust in Ancorage. They did this to get trust business so that other people will want to create trusts there.  Absent a statute like this you can’t put your money in here and retain the income and claim spendthrift protection.  

3. child support, alimony

4. contract for necessary’s-- (if someone’s only source of income is a spendthrift trust, no one would ever give them the necessary things of life unless they felt comfortable that they coulr reach the trust) 

5. taxes

6. excess over amount needed for support (few states) subject to the “station-in-life rule”

b. What if the trustee distributed $18k to Carol?  the tort creditor can reach it b/c it is no longer subject to the trust terms.  However, this still isn’t good for the creditor b/c then he would have to sue Carol every time she gets a distribution.  Spendthrift trusts take away the creditor’s only efficient way of recovery.  

c. What if the judgment called for a “turn-over order”--

· Turn over order XE "Turn over order" --in effect an injunction to reach difficult to attach property or future property rights, make the debtor hand over any non-exempt assets that are in the debtor’s possession or control. Burns v. Miller (TX).  

· Turn-over statute says that you cannot get a turn over order to compel distribution of exempt property.  They had in mind that statutory list of personal property that can be exempted, there is no listing of spend-thrift trusts.  However, the court didn’t buy this argument b/c TX trust code specifically recognizes spend thrift clauses as exempt property.  The court said that under the Texas Trust Code, property in a spendthrift trust is defined as exempt from creditor’s claims for purposes of the turn-over statute.  

· Once a trustee pays or delivers trust assts out of a spendthrift trust—they are no longer exempt.  However, even when property is no longer exempt under the statute, if it represents proceeds or disbursements of exempt property, it is not subject to a turnover order. Bottom line:  if the will creates a trust and attaches a spendthrift clause Carol is protected against creditor’s claims for the rest of her life..

· Flip side of garnishment order—if in possession of non-exempt property, must turn it over.  Must sue every time there is a distribution to get it.  Inefficient for getting after disbursements from a spendthrift trust.

d. What about divorce?  It is separate property.  If property left in a trust for Carol we can clearly identify it and over come the presumption of CP.  In TX the income from separate property is community property, so what does that mean for us?  The theory is that what mom gave Carol was the income interest itsel,f nto the underlying money itself.  Therefore that income is separate property.  When someone is given an income interest in a turst the gift is the income and therefore SP not CP.

e. These clauses are good b/c they give you so much protection from creditors and divorce and tax risks.

H. Precatory Language XE "Precatory Language" 
· a suggestion; does not impose an enforceable duty or obligation.  Other precatory words—desire, wish, suggestion, request, hope.  Turns on the testator’s intent.

· Part V problem 17.   A Missouri farmer, died leaving a will that bequeathed his entire estate “ to Rev. Herbert W. Armstrong, of Pasadena, CA, and I request that he use the money so received to promote his telelvision ministry, ‘The World Tomorrow,’ in spreading the Gospel.”  Rev. Armstrong predeceased M.  His church contended that the gift was intended to benefit the television ministry, and that the will should be construed as having created a trust for the church’s benefit.  Result?  --

3. Missouri has an anti-lapse statute and the reverend predeceased and left children, does the anti-lapse statute apply here?  No b/c Rev. Armstrong is not related to the testator so anti-lapse doesn’t apply.  So the gift fails unless the court decides that he created a trust.  

4. He did not create a trust because he used the word “request.”  Just a request—not specific.  Was precatory language.  Had Armstrong survived, he would have been under no legal obligation to use the money for his ministry, this was only a request.  No trust-gift fails.

· Lux v. Lux- 782;  Issue #5- will says if the real estate is sold it is my “express desire” that it be sold to a member of my family.  What do we do?  this is only precatory language, she wanted the property to be sold to her family, but there was no obligation to do so under the will.  an “express desire” is a desire nonetheless.

· Suppose a will leaves $2 million to Wells Fargo bank as trustee but says “and I request that the income be paid to my daughter for life, and desire for the principal to be paid to my children upon her death” this would still be a valid trust b/c her intent is to create a trust, she is just using extremely polite language.  

· Problem 18.  Mary’s holographic will left her entire estate, including her house in Bastrop, to her daughter Della, “but I want Della to sell the house in Bastrop to Tom Moore for $10k if he wishes to buy it.” The house was worth $42k at mary’s death.  Tom wants to buy the house for $10k, but D takes the position that the provision in her mother’s will was “precatory,” and that she cannot be required to sell the house—Result? TX court said that “want” is different from “desire” b/c it is a word of mandate, so this gave tom an option to purchase and D had to sell it to him.  This was clearly what the testator wanted.  
· Latent Ambiguity?  Could Extrensic evidence be used?
b. Trust Income XE "Trust Income" 
· Lux v. Lux—Issue 6:  The trustee is going to sell the real estate and hold the money until the youngest child reaches 21.  Who is going to get the income from the trust in the mean time?  The income is payable to the beneficiaries as it accrues unless there is language in the will that it should accumulate.  Therefore the children split the income between them.  If more children show up then the share would have to be split smaller for all of them. There is no inconvenience b/c the class closes each year as to who gets the income.   

4. Death of a Trust Beneficiary XE "Death of a Trust Beneficiary" 
a. The last issue wasn’t addressed in this case?  What if one of the children die before the trust vests, do his survivors take OR do the rest of the beneficiaries get his interest? We don’t know. Were the grandchildren’s interest contingent  upon son surviving the trust?

XXII.  Critique of Third Draft of Howard Brown’s Will—Trust Provisions

A. Problems

1. Trust is for “children”—should be descendants to include possible future grandchildren

2. We didn’t clear up issue number 7 (above) here yet either.  We have to ask the client: usually they will say if one child dies they want it to go to their descendants and if no descendants to the other children.  

3. Maybe we could make the trust discretionary concerning payment of income to the children b/c right now they are so young so maybe we should give the trustee the discretion as to how much to give them “as needed for their education, support, health”

4. “to my children in equal shares”--what if one child has much higher expenses than the other. I.e. one goes to Yale and one goes to UT?  They may even have health needs that are unequal.  Most parents want to take care of these despite the fact that they may be treated unequally as far as the money distribution goes.  Make the trust discretionary to have the trustee decide.

5. Isn’t 21 too young to get this money?  The kids may not be mature enough to handle this at that point in their lives.  We should make this older.  

XIII.       User-Friendly Will Drafting XE "User-Friendly Will Drafting" 
A. Tips for drafting a good will

1. Always use Arabic numbers  when referring to an age in a will [Part VI, p. 20—bad example]

2. Simple words, short sentences, close subject-verb proximity, simple sentence   

3. Call men and women –executor 

4. Throw out legalese, don’t use “said” and “aforesaid” only adds confusion

5. Throw out:  legalese, pontifical phraseology, contagious capitalization, excess verbiage and redundancies, use the present tense, use the active voice, lengthy sentences  

6. Use Gunning’s Fog Index—part VI, p. 27;  calculate average sentence length, count all the polysyllabic words, ad these and multiply them by .4 to get the Fog Index

B. What precepts should govern the language of the will:

1. express testamentary plan in unambiguous language

2. cover all reasonably foreseeable contingencies

3. will should be technically correct as a matter of substantive law

4. minimize taxes to the extent that it is consistent w/ the client’s objectives

5. express the will, in language that people not lawyers regularly employ

6. organized and written so that the client has a reasonable shot at understanding it

7. style that conforms to rules of English usage as to structure & length, punctuation, and grammar

C. Outlined will

· Way to make sure that you always include everything that is needed

· b/c what the testator is most interested in is the distribution of his stuff so that should go first instead of last after tax and executor provisions.

XIV.  An Overview of the Federal Transfer Tax System XE "Federal Transfer Tax System" —Supp. VI p. 32-53

A. History

1. Economic Recovery Tax Act of 1981

· Unlimited marital deductions

· Increased exemption equivalent to $600k

· 1997-phased in increase of exemption equivalent to $1,000,000

2. Economic Growth and Tax Relief Reconciliation Act

· Repealed federal estate tax on Jan. 1, 2010

· BUT sunset provision that the bill lapses on January 1, 2011, which means that unless something changes, the repeal will only be in effect for 1 year. No one expects the bill to remain in its present form for the next 9 years.

· We have to draft wills to say: 1) if I die before 2010, 2) if I die w/in 2010; 3) if I die after 2010

· Didn’t repeal the gift tax also out of concern for the income tax--if you have someone w/ income producing assets and there were no gift tax he could give it to a relative w/a low rate for a while and then she could give it back w/ no gift tax consequences. 

· the federal estate tax raises more revenue from the income tax paid by lawyers, financial advisers, and CPAs then it does by the tax itself. 

B. Gross Estate XE "Gross Estate" 
1. When required to file

· Only have to file Form 706 (estate tax return) if your estate exceeds the exemption equivalent

· includes value of all interest owned or passing at death which are made subject to tax by statute.  Includes:  1) all property owned at death; 2) certain nonprobate assets; 3) certain lifetime transfers; 4) property over which the decedent held a general power of appointment

· the federal estate tax does not just consider things passing by will or intestacy but ALL of the assets.  

3. Valuation

· valued at their FMV at time of decedent’s death.  

· Willing-buyer willing-seller test” –FMV=price where the property would change hands b/t a willing buyer and a willing seller, neither being under any compulsion to buy or to sell and both having reasonable knowledge of relevant facts

· Possible discounts under this rule:

a. fractional interest—for bequests of undivided interests in property

b. minority discount—bequests of shares in a closely held corp [alternatively if they were bequested a majority share that would be charged a control premium]

c. lack of marketability discount—bequests for which there is not much of an established public market

4. Income Tax Basis/New Basis at Death Rule XE "New Basis at Death Rule" 
· Capital gains tax is levied at the time of sell of the property.  Tax= difference b/t basis and selling price

· Gifts—

a. Gain—donee takes the donor’s basis for purposes of computing gain

b. Loss—donee’s basis is the value of property on the date of the gift

c. If acquired by decedent—basis for both gain and loss is the value of the asset at decedent’s death (stepped-up basis)

· FIT rule--§ 1014;  interests includable in a decedent’s gross estate are given a new basis equal to their date-of-death value (whether up or down) for purposes of the beneficiaries’ FIT—whether or not an estate tax return must be filed

· If you give that property to your beneficiary during life, they don’t get this rule but instead your basis is carried over to them

· §1014(b)(6)—entire interest in CP is given a new basis on the death of one spouse even thought only the deceased spouse’s ½ interest is includable in his/her gross estate

· capital improvements increase your basis as you go along in something like your house  if someone is dead you can’t ask them what they paid for these improvements—stepped-up basis solves this problem

5. Rights of Surviving Spouse in Community Property XE "Rights of Surviving Spouse in Community Property" - p. 521-524

· CP and stepped up basis—upon the death of one spouse, the entire value of CP receives a stepped-up basis for determining capital gains when the property is sold thereafter

· If the property is SP of the decedent spouse on the decedent’s interest in the property receives a stepped up basis

6. Property Owned at Death XE "Property Owned at Death" 

 XE "Property Owned at Death" \t "See §2033" 
· §2033—gross estate includes interests in property that pass by will or intestacy and are subject to administration in the decedent’s “probate” or “testatmentary” estate

· §2034—the property is includable even though the spouse has an interest in it through dower, curtesy, or elective share staute

· BUT, assets that are considered CP are only considered in the gross estate if they are the decedent’s ½ of the property

7. Life-Time Transfers XE "Life-Time Transfers" 
a. In general

· § 2035 to §2038 work to prevent estate tax avoidance through lifetime transfers of property with retained benefits or controls so that they won’t be included in decedent’s gross estate

b. Lifetime Transfers w/in 3 years of death

· §2035—includes certain gifts in the deceden’t gross estate if the gift was made w/in 3 years of death + any gift taxes paid on the gift

· most transfers made w/in 3 years are NOT includable in the estate but instead subject to the “adjusted taxable gift” rule

· this rule does apply if the insured transfers a life insurance policy w/in 3 years of death

c. Lifetime transfers w/ retained benefits or controls

· § 2036(a)(1)—gross estate includes transfers w/ a retained life estate (either implied or express)

· § 2036(a)(2)—gross estate includes transfers w/ retained power to control beneficial enjoyment—power to designate the persons who shall enjoy the property or income therefrom

· § 2038—gross estate includes transfers w/a  retained power to revoke, alter, amend or terminate the transfer.  This includes value of assets in a revocable trust and discretionary power over income or principal.  Considerable overlap b/t this and §2036.  (ex. trustee, custodianship)

8. Nontestatmentary Transfers XE "Nontestatmentary Transfers"  (§§ 2039-2042)

a. Property passing by right of survivorship XE "Property passing by right of survivorship"  

· §2040—gross estate includes interests passing by right of survivorship.  

· § 2040(b)—qualified joint interest rule;  gross estate includes ½ of property in a joint tenancy or tenancy by the entirety b/t spouses—regardless of which spouse furnished the consideration for the property’s acquisition

· BUT this ½ interest won’t lead to any additional taxes b/c the interest passes to the spouse and therefore qualifies for the unlimited marital deduction

· § 2040(a)—consideration furnished test;  if survivorship estate were b/t decedent an anyone besides their spouse, the gross estate includes the value of the survivorship in proportion to the consideration furnished byt eh decedent for the property’s acquisition.  Burden of proof is on the decedent’s estate to show how much they put into the purchase price \

8. Life Insurance XE "Life Insurance" 
a. Income Tax

· For INCOME TAX purposes, proceeds from life insurance are not taxed

b. Estate Tax

· insurance proceeds are includible in the insured’s gross estate for ESTATE TAX purposes (if life insurance policy is CP, only ½ of the proceeds are includible in the insured spouse’s gross estate)

· Anything less than $500,000 is underinsurance.

· 20 yr term or 10 yr term is standard.  www.quotemaster.com  travelocity for life insurance.

· § 2042—insurance proceeds are includible in gross estate of insured if at death the decedent held one or more of the “incidents of ownership” over the policy including:  change the beneficiary, assign the policy, pledge the policy as collateral for a loan, or borrow against the policy’s cash surrender value (includes term insurance b/c can still change the beneficiary)

· unless you transfer the incidents of ownership to another person more than 3 years before death, they are part of the gross estate

· For gift tax purposes-the value of giving a life insurance policy is the cash surrender value

· life insurance is always taxed in the estate of the insured unless there has been some planning to avoid that result.  Taxed if:  1) paid to the insured’s executor or estate; OR  2) at death the insured had incidents of ownership.

c. Life Insurance XE "Life Insurance"  Transfers for Value

· Generally, life insurance is not included in the income of the beneficiary.  EXCEPTION is if instead of a gift, someone buys the policy from the owner and begins to pay the premiums.  Here it is a part of the tax basis and stays until death

· Supp. p. 69—Harold is owner of a life insurance policy and his wife is the beneficiary?  No FIT consequences to his wife when the proceeds are paid to her.  

· Transfer for Value Rule § 101(a)(2)—if life insurance policy transfer for any form of consideration (sans exception) triggers this rule and can introduce the entire policy value as a taxable basis.  

· P. 67—Good news is that when dad dies there is no gross estate inclusion b/c the decedent didn’t have incidents of ownership at death.  BUT 101(a)(2) when Donna bought that policy for consideration she established a cost basis of $9500 and she increased her basis by her premiums after the transfer so that her adjusted basis is $16,000.  when Fred dies the $100k she get is included minus the basis --$84k ordinary income.  Never let a life insurance policy transfer for any form of consideration unless you are completely satisfied that it comes under one of the exceptions to this rule.  

· The full $200k is includible in Harold’s gross estate but it comes out again under the unlimited marital deduction.  No taxes will be due. 

· Same facts except that although Harold was the named insured, his wife held all the incidents of ownership.  She collects the $200k, but Harold’s wife was named as executor in Harold’s will.  Are they includible in his estate? No b/c she did not receive them in her capacity as executor but in her individual capacity.  Only when payable to executor as executor  of estate can it be included in his gross estate, and therefore escapes taxation.  In this case passes outside will as non-probate transfer.  Proceeds must be reachable by creditors to be in estate.  

d. Life insurance passing under § 2033—Property Owned at Death XE "Life insurance passing under 2033" 

 XE "Life insurance passing under 2033" \t "See Life insurance" 
· 6SUPP69--Problem 2: same facts except that the wife died during Harold’s lifetime leaving a will that left all her property to Harold?  How much of the policy is includible in wife’s gross estate?  $28k b/c that is the current cash-surrender value of the policy.  P. 47—this falls under 2033 not 2042 b/c it is not life insurance proceeds but is property owned at death instead.  Harold dies a year later and the proceeds are paid to the couples’ daughter.  How much is included in Harold’s gross estate?  The whole $200k, not double tax b/c it is just a consequence of passing through two probated estates.  

· §2013 (PTP Credit) gives some relief when the same property has been recently taxed under another estate (don’t worry about how it works for the purposes of this course).  Doesn’t come into play here b/c when wanda died she divised her property to the husband and the $28k included in her estate qualified for the marital deduction so no tax was paid on it to start with.  If Wanda  devised all her interest to the insured, by reason of this Harold owns the policy so the full amount is includible in his gross estate.  You only get the deduction in the second estate if you paid taxes in the first estate.

· Problem 3—p. 70;  what if Wanda’s will had left the policy to her daughter instead of her husband?  $28k is still included in gross estate but now not qualified for marital deduction.  Harold dies.  Then how much is includible in his estate?  Nothing is includable because Harold did not own any incidents of ownership at death but it was passed to his daughter Donna.  No one has to pay for the $172k that hasn’t yet been taxed--  That’s right, good estate planning.  Annual exclusions only for lifetime gifts—so no annual exclusion for Wanda’s estate based on the policy.  Technically not a gift.
· Back to problem 2—wanda owning life insurance policy on her husband’s life, and left her property to husband and he has just become the owner of the policy and we know on his death it will be subject to inclusion in his gross estate.  Is there anything we can do?  Husband can disclaim his share and the probate code will treat is as if he is predeceased and he won’t get that piece of property from his wife.  TPC §37A—any person can disclaim any interest.  He doesn’t have to accept this gift.  

· ILIT—Irrevocable Life Insurance Trust—owned by Herman , brother  Ed (trustee) for benefit of children.  Will names Ed as executor of Herman’s will.  Ed is for the purposes of the law is two different people Executor and Trustee.  No impact.  

6. Marital deduction qualified terminable interest property XE "Marital deduction qualified terminable interest property" 
· §2044—if the decedent was the beneficiary of a of a “qualified terminable interest” or QTIP XE "QTIP"  trust for which a marital deduction was allowed in the estate of the decedent’s spouse that is includible in the gross estate (see later section on QTIP)

C. The Taxable Estate XE "Taxable Estate" 
1. Deductions for debts, taxes and expenses; casualty loss deductions

· §2053 deductions—deduction for debts and other claims against the estate, funeral expenses, expenses of administration, and taxes owed by the decedent at death

· §2054—casualty loss deduction for assets lost, stolen, or destroyed during course of estate administration, to the extent not compensated for by insurance

2. Charitable deduction 

· § 2055—estate tax deduction for charitable gifts.  No limit on the amount that can qualify for an estate tax charitable deduction.  Outright gifts are no problem.  If the charitable gift takes the form of a “split interest” (income to X for life, remainder to charity) the disposition must satisfy some very complex rules governing annuity trusts, unitrusts, and pooled income funds to qualify for the charitable deduction

D. Computation of the Tax XE "Computation of the Tax" 
A. Calculations

See Supp. VI p. 47 for formula

     Gross estate    

--   allowable deductions (§§ 2053-2056)

                                                                       

                           taxable estate

                      +  adjusted taxable gifts


                           tentative federal estate tax base (Don’t take exempt. here, take below at UETC)

              x           tax rate schedule Table VISupp47

                           tentative estate tax 

              --           Uniform Estate Tax Credit (Table VISupp33)


                            estate taxes

· §2001(b)—adjusted taxable gifts are “the total amount of taxable gifts made by the decedent after Dec. 31, 1976, other than gives which are includible in the gross estate of the decedent.” (doesn’t come into play until you exceed $10k to any one donee in a year)

· Best ways to save in estate taxes: 1.  Consumption; 2.  Bad investments; 3.  Charity gifts (unlimited charity deduction); 4.  Marital deduction (unlimited deduction to spouses—spousal rollover); 5.  Gifts within annual exclusions ($10,000 and going up)

· Must file even if tax is Zero.  

XV.  Federal Gift Tax XE "Federal Gift Tax" 
donor must file gift tax return for any year in which the cumulative gifts to any donee exceed $10k/per donee exclusion and the exclusion for medical expenses or tuition payments.  Deductions are granted for marital gifts and gifts to charity

Gift tax is cumulative . . .don’t get a free start every year.  Gift tax not a revenue raising measure for fed govt. b/c it is usually under the unified credit accounting or reporting system (except for Bill Gates, etc.)

There are no income tax consequences to the donee by reason of the gifts.  §102

Gifts come in at date of donation.  Any post transfer appreciation is not counted.  Freed from estate tax base. Give now, not later.

Donative Intent not Required

donor intent is not an essential element of application of the gift tax on a transfer. Based on objective facts and circumstances of the transfer. 

Requires:  transfer for less than a full and adequate consideration in money or money’s worth (sometimes you have partial consideration and only considered gift for the part over that amount)

Taxes direct and indirect transfers: ex. forgiveness of debts, payment of debts. 

Incomplete Gifts

doesn’t attach to gives in which the donor retains power to revoke, name new beneficiaries, or change the interest of the beneficiaries as b/t themselves

if the donor retains these powers, the property is now included in his gross estate

3b.—Granny named herself (rather than Acme Bank) as trustee of the irrevocable trust.  In transferring $100k to the trust, would Granny have made a completed gift for gift tax purposes?  On Granny’s death some years later, survived by Donna and Gary, the value of the trust is $320k.  Is the $320k includible in Granny’s gross estate for FET purposes?  not a complete gift b/c she retains power to control the interest of the beneficiaries b/c she has discretion not defined by any ascertainable standard.  The total amount of the trust is includible in gross estate under §2036(a)(2), (trusts w/ retained power)  b/c transfers w/ a retained power to control are includible in the gross estate valued at the time of death b/c gift was incomplete. Also included under §2038 (power to alter, terminate, etc).  IF she had given this power to ANYONE else, it would have been a completed gift and she would have removed all of this appreciation from her estate.  Most testators want to get it out of their estate AND retain control—you just can’t do this.  

Valuation—the willing buyer-willing seller test

Contrasting to estate tax, we measure according to the value of the interest received by the donee (what would a willing buyer pay a willing seller for that interest?)

Undivided interests in real property as well as minority shares in closely held corps will probably get a market discount, minority discount, and lack of control discount—which saves the estate lots of money.

Annual Exclusion XE "Annual Exclusion" 
Amount

$10k/person/year

Problem 3—What if she were to give her children $50k each this year and $5000 to grandchildren. Doesn’t have to report the $5000 gifts to the grandchildren. Gift to son=$50,000-$10,000=$40,000 + $40,000 (to daughter)=$80,000 taxable gifts.  Reports it on a federal gift tax return.  Go to the estate tax table (982)==the tax is $18,200.  She will apply the unified exemption b/c she can use up some of her credit on her gift tax so that she gets a gift tax of $0.   then the next year she does it again

The gifts are added in b/c we want to tax them at death, not during life.   What is added is lifetime taxable gifts over and above the exemption.  Removed post-gift appreciation from the estate (state freeze provision).  Gifts valued at time of gift and frozen for estate tax purposes—everything else is valued at death.  You can then pay capital gains tax (max of 20%) instead of transfer tax (min of 37%).  

b. Future Interests XE "Future Interests" /Gifts in Trust

i. Generally

· Exclusion available for present gifts but not for future interests (ex. income to X for life and then principle to Y—exclusion works for the income for life, but not the future interest to Y)

· if you give someone a discretionary interest “trustee will distribute income to D at their discretion” that is not a present interest so no annual exclusion available.

· Problem 3--  Since the trustee’s can exercise their discretion in distributing to income to the beneficiary, she doesn’t have any legal right to the money - - -she only gets it IF the trustee decided to give it to her.  She has no present enforceable right to it. Gift is not under the annual exclusion b/c  no present interests have been created by the trust.  Gift tax must be paid on all 

· Problem 3a—In the year following the trust’s creation, the trustee exercises its discretion by distributing $15k to Donna, consisting of $8k of income and $7k of trust principal.  What are the gift tax consequences?  None b/c the $7k has already been taxed when the gift was made and the $8k income from the trust is w/in the exclusion. 

· What she really used up in giving the gift and not paying immediate gift taxes on it was part of her million-dollar exemption equivalent.  She has spent “$160,000” of the shelter so at her death she only has $840,000 left of sheltered assets.

ii. Trusts XE "Trusts"  for minors

· §2503(c)—disposition on behalf of a beneficiary under age 21 qualifies for the annual exclusion “if the property and income therefrom—1) may be expended by, or for benefit of, the donee before his attaining 21 and 2) will to the extent not spent—a) pass to the donee on his 21st birthday, and b) if donee dies before 21, be payable to the estate of the donee/as he may appoint under general appointment powers. [“section 2503(c) trust for minors”]

· gifts to children may also qualify under the Uniform Transfers to Minors Act—if you (e.g.) register securities in the name of “X, custodian for Y, under the UTMA.” The terms of this act have been drafted to satisfy §2503.

· Problem 4--§2503(c) (trust for the benefit of a minor).  Even though it is a future interest, the $10k qualifies for the exclusion b/c it meets the requirements of this section.  

· Rationale for this rule: an 8 year old can own property, but they don’t have the right to manage their affairs, they must have a guardian. We want to allow people to avoid guardianship if possible so we have created this device.  This is an exception to the rule that no annual exclusion can be had for future interests. If it terminates at 21 and provides that if he dies before 21 he has the general power of appointment or the money is paid to his estate, then it qualifies for the annual exclusion.  

· When a trust says “to the beneficiary or for his benefit” means you can either give money straight to beneficiary or buy things from vendors on his behalf.  

E. Crummy Trusts XE "Crummy Trusts" 

 XE "Trusts" 
1. Application to 2503(c)Trusts XE "Trusts" 
· Crummey—“Crummey draw-down powers”  
· 4a.—Granny doesn’t want the trust to terminate at age 21.  Can we extend the trust beyond age 21, when the statute says the trust has to terminate at age 21?  What if it says, “w/in 30 days after attaining age 21, Gary may w/draw all or a portion of the trust principlal and accumulated income by an instrument in writing delivered to the trustee.  If or to the extent that Gary does not exercise this withdrawal right, the right will lapse, and the trust shall continue irrevocably until Gary attains age 27.”?  Will Granny’s annual additions to the trust qualifty for an annual exclusion?

· Estate of Noel-Note 5, p. 56;  Noel bought a life insurance policy in the airport, but then got on a plane and was killed while on it.  Is this includible in gross estate b/c he had incidents of ownership (power to change beneficiary)?  Holding:  while he didn’t have any practical opportunity to change the beneficiary, the estate tax only looks at the existence of legal power, not the practical ability to exercise that power that counts for estate tax purposes.  Included in gross estate

2. Cristofani; Crummey Cases--994

· a person w/a general power of appointment (i.e. the power to appoint to himself) is treated under the Code as owner of the property subject to the general power.  

· Estate of Cristofani v. Commissioner—

· Issue:  is a trust where the beneficary has the right to w/draw up to $10k w/in 15 days of creation of the trust a gift of a present interest in property so that it qualifies for the $10k exclusion?  

· “Maria Cristofani Children’s Trust” with her two children being the trustees.  They had the following rights w/r/t the income and principle of the trust:  

each could w/draw an amount not to exceed the gift tax exclusion under 2503(b) in the 15 days after the contribution to the estate
equal shares of the income from the trust at least quarter-annually
on decedent’s death, trust to be divided b/t as many children as survived by 120 days or if one were deceased, their share went to their issue (two parts)
during the 120 day wait, they each received all the income from their respective trust

trustee could apply the principle as needed for the support, health, maintenance, and education of the children of decedent (desired to take care of children first and then grandchildren)
· grandchildren have a contingent remainder but prospect that any of the grandchildren will take any of this property is remote.  
· Rights of grandchildren in trust XE "Rights of grandchildren in trust" 

 XE "Rights of grandchildren in trust" \t "See Crummey trust" :

1. during 1st 15 days, each could w/draw and amount not to exceed the gift tax exclusion under 2503(b) each time contribution was made

2. trustee required to notify of contributions

3. take by representation if their parent predeceased the decedent

· trust was to be funded by undivided interests in a piece of real property to be distributed to the trust in 1/3 pieces for 3 years.  She made the 1st two transfers (valued at $70k each), but died before the last and that went into her estate.  

· didn’t file gift tax returns on any of these transfers, claiming with her attorney that they were all under the exclusion b/c $10k went to her 2 children + 5 grandchildren.  However, none of the grandchildren exercised their w/drawl rights or received distribution from the trust.  How did the IRS find out about these gifts?  She died owning an undivided 1/3 interest in the trust/property that was reported on her estate tax return and the IRS wanted to know what happened to the other 2/3ds of it (she didn’t give it all to them b/c she died before she had a change to give the last 1/3)

· Didn’t matter that no legal guardian had been appointed b/c the parents would have been the legal guardians and they wouldn’t have exercised the right to w/draw anyway.  Doesn’t matter b/c the still had legal right to w/draw no matter what. The motive for doing this is wholly irrelevant

· Commissioner allowed exclusion for the gifts to the 2 children each year, but considered the gifts to the grandchildren to be FUTURE interests—therefore, not eligible for the exclusion (i.e. taxable gifts of $100k)

· Generally, a trust beneficiary is considered the donee of a gift in trust for purposes of the annual exclusion under 2503(b)

· An unrestricted right to the immediate use, possession, or enjoyment of property or the income from property (such as a life estate or term certain) is a present interest in property.  An exclusion is allowable w/r/t a gift of such an interest (but not in excess of the value of the interest
· Discuss Crummey v. Commissioner—said that you could not base the determination of a gift as present or future interest on the age of the beneficiary or the likelihood that they will receive present enjoyment, but on the legal right of the beneficiary to make a demand upon the trustee (minors can get present interests in a trust)

· HOLDING :  allow the exclusion as to the grandchildren; the legal right of the grandchildren to make a demand upon the trustees creates a present interest.  You don’t have to have a vested present or vested remainder interest in the trust or income to qualify for the exclusion.  The likelihood that the beneficiary will receive present enjoyment of the interest is not the test.  

3. Notes

Note 2--2 options in drafting trusts for minors: 1) 2503(c) trust [trust for benefit of a minor]; or 2)  include a power in the minor, exerciseable w/in a reasonably limited period to w/draw the amount of the annual exclusion or less

Each year given exclusion for contributions—after beneficiary reaches 21 have to change wording of trust to say beneficiary gets withdrawal rights every year after contribution (have 30 days), if he doesn’t withdraw it stays in trust.  Crummy trust wording.

           Age 21

2503c <|  |Crummey Withdrawal

Crumm |  |ey Term

Trust must be like this irrevocable and unamendable from day 1.  

Does the notification have to be made in writing?  Yes.  Has to be 30 days before expiry.  Keep copies in case of audit.

Cristofani—they take their contingent remainders only if their parent dies before grandma or w/in 120 days after her death. Truly contingent remainders.  Lawyers tried to distinguish from Crummey b/c the children have a much more contingent interest and the guardians of the children would have been the parents as well (different from crummy)  BUT Crummey controlled.  

Why didn’t they use a 2503(c) trust?  B/c some of the grandchildren were already 21.  

Crummey--The commissioner wanted to give them the exclusion as to the children OVER 21, but not to the grandchildren under 21.  Why? B/c 1) the children didn’t have legal capacity to make demands on the trust; 2) children didn’t even know they had a w/draw right; 3) children didn’t know about the trust

1001- note 1; IRS sent out a ruling after this case that they will not give exclusion to anyone outside the 9th circuit for gifts to those who have no real interest in the trust (phantom beneficiaries) and they will continue litigating these cases in the other circuits.  They will follow the 9th circuit court in that jurisdiction to avoid litigation.  BUT they have had 3 cases litigated and the taxpayer has won 3 times.  

Three consequences for estate planning:  

used sometimes---when 2503 is not available b/c of age of children (over 21) etc. (like the Crummey situation)

fairly widely used—extended 2503(c) trust;  part 6 p. 55 ex.; using the w/drawal right not to get annual exclusions but to carry out the settlers desire that we don’t want him to come into a lot of money at age 21.  Court says that if it is in the kid’s power at 21 to decide whether to w/draw or not—the statute is satisfied.  These two types of trust operate differently as to why the Crummy power is being used.  In Crummy and Cristefani used to get annual exclusions—different use here (to extend the life of the trust).  How long does the window have to be?  Most courts have said that 30 days is fine, but we don’t know how small you could make the window and still comply.  If the law firm tells the son not to w/draw and the father is paying the fee for this advice, the law firm has a conflict of interest b/c when he talks to the son he should be representing him. You can’t give advice to one client on the orders of another. 

If you’re using 2503(C) and you extend it, you can’t get the 2503 exclusions for any new gifts in there, but then it is just a regular crummy trust (w/a w/draw right for every gift as it is contributed but NOT for the stuff that was contributed before he was 21, only for the additions) and you can get the annual exclusion for those. This will probably be an inducement for one the grandchildren to keep the trust open so they can keep the gifts coming in. 

very widely used—irrevocable life insurance trust; problem 7 p. 57;  to make sure that the entire amount goes the children, mom creates an irrevocable life insurance trust with the policy being owned by the trustee from day one meaning that the insured has no incidents of ownership in the policy. The cases have said this works despite the commissioner’s challenges.  In the 3d case, not only did the taxpayer win but he also got attorney’s fees.  Insured still makes the premium payment on the policy . . .  if she pays the premium on a policy owed by someone else, she has made a gift to the trust.  How do we get an annual exclusion for the money paid for the premium?  Crummy withdraw power.  Every year mom will put the money in the trust and the kids will have notice of the contribution and 30 days to withdraw nad if they fail to use their w/drawal power the trustee may use the money to pay the premium.  Mom contributes and the children are notified that they have 30 days to w/draw by written notice given to the trustee.  When they don’t w/draw, used to pay next year’s premium. Children are going to receive that $500k either outright or in trust at the insured’s death and mom will have depleted her estate to pay the premiums, w/in annual exclusions and she doesn’t have to worry about any taxable gifts and she hasn’t used any of the credit shelter.  

Dummy Crummys—only nexus to trust was withdrawal powers.  Pushing envelope.

Unlimited exclusion for Medical Expenses and Tuition Payments XE "Unlimited exclusion for Medical Expenses and Tuition Payments" 
§2503(e)—unlimited gift tax exclusion for medical expenses and tuition payment on behalf of any person directly to the service provider

this is in addition to the $10k

applies only to payments made directly to the service provider, and doesn’t cover payments to reimburse expenses incurred by the donee (repayment of student loans doesn’t count—even in parent’s name b/c not to service provider)

only tuition counts, not living expenses or books (can pay for several years at once, but not refundable if kid drops out.)

Part VI p. 54, prob.2—§2503(e) was needed b/c most states lowered the age of compulsive support for children to age 18 and then anything after that was considered gifts.

The Gift Tax Marital Split Gifts XE "Gift Tax Marital Split Gifts" 
CP states have the advantage of splitting community gifts as ½ from each spouse w/out filing separate gift tax returns

§ 2513--Couples can split their gifts for gift tax purposes and have a gift tax marital deduction.  A gift of CP worth $20k is treated as a gift from one spouse of $10k and the other spouse of $10k and each can claim exclusion covered by their $10k limit—no tax return must be filed.  This applies also to SP owned by one spouse as long as the other spouse consents to splitting the gift. (sign on the spot on the gift tax return filed by donor).  IF it is SP, the donor still has to file a return, but there is no tax due.  IF it is SP and it exceeds the $10k of both parties ($20k), then each of them has to file a gift tax return for their share of the amount over.

§2523—unlimited deduction for gifts to spouse (qualifying in the same way as under estate tax)

Intervivos QTIP XE "QTIP" —one spouse has substantial wealth while the other has modest estate.  “income to spouse for life, then to me for life, then on the death of the survivor—to my children.”  Value of trust property is includible in Martin’s estate under §2044, utilizing the credit shelter.  Doesn’t result in estate inclusion as to me b/c after being included in spouse’s gross estate under 2044, the spouse is deemed to be the transferor—income goes to me under a bypass trust.  

Problem--If SP,  HE has made a gift of property worth $15k and since the gift exceeds annual exclusion he MUST file a gift tax return reporting the $15k BUT if wife consents to being treated donor as to ½ of the gift it is treated as a gift of $7500 by both fully covered by the annual exclusions

If a person in a CP state makes the gift out of his SP, he has to do what they must do in a SP state, he can utilize 2513 but he has to file a gift tax return

Problems: 

2. treated as being ½ by each spouse.  Therefore, W has made a ($50k) gift which means a taxable gift of $40k.  The husband has made the same gift.

3. a) they can give $20k/child/year w/out using any gift tax credit; b) annual exclusion means they can collectively give the children $60k w/out tax.  The unified gift tax credit this year is $675k.  They can combine these to give $735k to their children in one year w/out tax.  This equals $245k/child.  If H dies after making these gifts and leaves all his property to his wife in fee simple that means it all qualifies for the marital deduction and he does not have to pay any estate taxes.  Really depends if the form of his bequests to wife qualify for the marital deduction or not.  

*******NOTES****

1. Irrevocable trust where the trustee has discretion to distribute—no annual exclusion.

2. The gift was made when the trust was created.  The following year when the beneficiary recieves a disbursement, is not a gift from donor to donee.  It is just the trustee carrying out the terms of the trust.  Post transfer appreciation is eliminated as a part of the taxable gift.

3. If  grantor names himself as trustee or co-trustee is still a gift.  

4. 2503c trust is a mechanism for giving gifts to minors under 21 and get exclusion.

5. Can extend trust beyond age 21 if grant power to withdraw and make demands “I want it” within 30 days of 21st birthday.  If fail to do so, remains trust until he reaches 27.

6. Estate of Noelle—it is the existence of the power, not the practical ability to exercise it at any time that results in taxability

7. Christafiani—994--

XVII.  Disclaimers XE "Disclaimers" 
A. Requirements

1. Who can disclaim?--an heir, a will beneficiary, a bneeificary of a life insurance policy  or employee benefits, etc.  

2. w/in 9 months and before acceptance (make sure this is correct).  If you do it later it is treated as being received by the beneficiary and then given to someone else and it would then be subject to the gift tax.  

3. No discretion on part of disclaiming party--§2518 bottom of 70—can’t designate who gets the property next. Disclaimer can trigger the anti-lapse statute. 

· If Harold disclaims as to one property by reason of disclaimer we make the distribution as if the disclaimer predeceased the decedent and Donna ends up with the policy and when Harold dies two years later it is not included into his gross estate.  

B. For legally incapacited persons

· What if the beneficiary was incapacitated or died w/in the 9 month disclaimer period?  problem 2 p. 69;  Dislcaimer can be made on behalf of the beneficiary by personal representatives (guardian during lifetime, executor on death).  

XVIII.     The Unlimited marital Deudction & Marital Deduction Formula XE "Marital Deduction Formula" 
Generally

· Revenue act of 1948—beginning of the joint income tax return to fix the disparity of taxation on income between CP and common law states. They also sought parity under the FET by giving a marital deduction of ½ to common law states.  

· Economic Recovery Tax Act of 1981—unlimited marital deduction for property transferred from one spouse to another under both the estate tax and the gift tax

· survivorship estates of CP & 1014(b)(6)—in TX it took a constitutional amendment to allow husbands and wives to put CP in right of survivorship form (supp.2 p.12).  If the spouses do create a right of survivorship w/r/t CP IT IS STILL CP even though held in survivorship form b/c we didn’t want to lose the benefit of 1014(b)(6) if the spouses chose to hold the property in right of survivorship form

· Terminable interest doesn’t qualify for the marital deduction unless—it is fee simple or absolute ownership (b/c gift tax will be paid if transferred); or it is power of appointment trust; or QTIP XE "QTIP" 
B. Basic Estate planning for spouses—Unlimited Marital Deduction

Problem —gross estate of 1.25 million, leaves everything to wife.  $40k expenses.  How much marital deduction 1.21 million.  B/c he left everything to his wife—no taxable estate.  When she dies leaving the entire estate to the children?  Now she has a taxable estate of 1.24 million.  No marital deduction b/c she doesn’t have a spouse to leave it to.  How much is the tax?  $427,800- 220,550 (unified credit)=$207, 250 in taxes.  This plan doesn’t take advantage of the husband’s credit shelter when he died.  

· If a couple as a combined estate that exceeds the exemption equivalent, all taxes in the estate of the first person are eliminated as long as their property passes to the other.  However, the estate taxes in the estate of the surviving spouse could be substantial (absent planning)

· Estate stacking—stacking one spouse’s estate on top of the other’s estate for tax purposes

· Proper planning:  utilize the marital deduction only to the extent needed to eliminate tax and leave the rest to the trustee of a bypass trust with income to be payable to surviving spouse for life that takes full advantage of the unified credit.

· Marital deduction formula clauses XE "Marital deduction formula clause" —sets forth formula under which to determine how much the cash bequest to the surviving spouse should be to take full advantage of this tax plan (p. 41, p. 72 art. 5) Designed to produce a cash legacy which when added to the value of all other items in the decedent’s gross estate will produce the smallest marital deduction (and the largest taxable estate) that would result in no federal estate taxes.  

1. clause automatically adjusts to take into account other dispositions to the spouse that qualify for the marital deduction  (2b)

2. clause automatically adjusts to take into account ownership interest and valuations actually encountered in the decedent’s estate  (2d)

· The only consequence of a changed valuation over or below what you expected is the new basis at death rule. 

3. clause automatically adjusts to take into account the phase-in of the increased unified credit

4. clause automatically adjusts to take into account the effect of split-gifts given during lifetime (2e)

· Goal—to produce the smallest marital deduction that will eliminate tax in the decedent’s estate.  (b/c the price for qualifying for the marital deduction is that anything qualifying must be taxed in the surviving spouse’s estate)  IF the objective is to eliminate estate taxes in the 1st spouses estate, the value of the residuary estate available to fund the bypass trust, measured as of the 1st spouse’s death can never exceed the exemption equivalent amount.  In many cases, the amount available to fund the bypass trust will be less than the exemption equivalent amount.  What we want is to hit exactly where the estate tax will be zero but there will be no unified exemption left over.  

· Applying the Formula:  see problems supp. VI, 71-75.  

1. determine what the largest non-taxable estate would be by looking at the exemption equivalent for that year    (2a)

2. determine the smallest marital deduction necessary to eliminate tax--take the gross estate and subtract the 2053 deductions and then determine how much you would need to subtract out of that no. in order to get the largest non-taxable estate  (2a)

3. determine the amount of the cash legacy—take the smallest marital deduction needed and subtract out the value of any items that are ALREADY being passed to the spouse by the will that qualify for the marital deduction, what is left is the needed cash legacy bequest produced by the marital deduction formula clause  (2b)

the amount of the marital deduction formula clause can usually be made in cash or in kind or in both ways by the terms of the will (2c)

Bypass trust XE "Bypass trust" /credit shelter trust—what we do with the left-over money that we want to be included in decedent’s gross estate to take advantage of the unified credit.  

Includes whatever is left after taking out the non-probate assets, expenses, and cash legacy produced by the marital deduction formula minus gifts given during life (that have already used up some of the credit) and any other specific bequests (b/c they will be includible in the gross estate).  (2f)

Whatever is in this trust is included in the decedent’s gross estate, but not in the surviving spouse’s gross estate when she dies  (3)

Surviving spouse is given a life estate in this trust with power to demand money from it for Health, Maintenance, and Support and a limited power of appointment and that interest is included in her estate but at the time of her death that interest is worth $0 b/c the life estate ends at her death and she doesn’t have a general power of appointment (see § below on bypass trusts)

XIX.  Bypass Trusts XE "Trusts" :  Powers of Appointment and How They are Taxed

A. Generally

· § 2041—gross estate includes property over which the decedent held at death a general power of appointment;  taxes property in the estate of decedent who never owner the property and who never transferred it BUT who was given and held a power to appoint the property to himself, his estate, his creditors, OR the creditors of his estate

· this does not apply to a special or limited power of appointment, and they are not included in the gross estate 

· Policy:  if she held a general intervivos power she could have appointed herself and become the outright owner w/in lifetime. If she had a general testamentary power she could appoint to creditor and pay off creditor’s claims or appoint it to her will to be distributed to anyone she wishes.  

· In will and trust drafting there are two different categories and types of powers: 

1. inter-vivos/testamentary power of appointment—power to designate the remainderman;  

2. invasion powers over principal; 

a. w/drawl power held by beneficiary; or 

b. distribution power held by the trustee

B. HEMS ascertainable standard invasion power exception XE "HEMS ascertainable standard invasion power exception" 
1. Generally

· §2041—if a trust gives a beneficiary the power to appoint trust principal to himself, but the power is limited to an ascertainable standard relating to the health, education, support or maintenance of the beneficiary, the property subject to the power is not includible in the beneficiary’s gross estate

· exceptions also for an invasion power limited to $5k or 5% of the trust corpus in any 1 year.

· Practical advice:  If she has a need to w/draw for a bill later should she do so?  If this is a validly drafted by-pass trust it won’t be taxed in her estate, so if she has a big bill it is better for her to use it from the stuff that was left to her under the marital deduction which will be taxable.  She is well advised not to exercise the w/drawl power if there is any other way of taking care of that need out of something that will be taxed and let the by-pass trust continue to increase in value.  Spend down other assets first.

2. Comfort and other non-HealthEducationMaintenance and Support words

· If she has the power to invade the trust for health, support, maintenance, and comfort, it is considered a general power of appointment  so that it is part of the gross estate (same for welfare, benefit, and well-being)

· If it is for “comfortable health, support and maintenance” that is OK and not included in gross estate b/c it is an adjective that modifies the HEMS words

· If the trustee (someone other than beneficiary) had power to distribute principal to the beneficiary for support, maintenance, comfort, and welfare, that is not included in gross income b/c beneficiary doesn’t have power to appoint those things to herself, only the trustee does

· If beneficiary is a trustee, and has power to distribute to herself for support, maintenance, comfort and welfare—that is a general power of appointment and is includable in gross income

C. Bypass trust XE "Bypass trust" 
1. Beneficiary can be given the following powers w/out inclusion in gross estate:

a. an income interest for life

b. Inter vivos or testamentary power of appointment

c. Invasion powers over principal-withdrawal power held by beneficiary; -distribution power held by trustee.

d. a power to appoint trust principal to herself as long as limited by a “health, education, support, or maintenance” ascertainable standard

e. a power to appoint up to $5k or 5% of the trust principal to herself in any year

f. a special or limited power to appoint the trust principal either during her lifetime or by her will—all w/out estate tax cost—e.g. bank can only appoint to trustee or beneficiary

· ex. “she may appoint among her descendants”—in there value of giving her a power to appoint the trust among the children instead of telling her what she has to give each child?  Yes, b/c we don’t know the children’s future situation or incomes or needs.  Equal distributions may not be fair under the circumstances. 

· Other benefits—power to appoint is also the power to disappoint;  may induce her children to pay more attention to her.  

· Bottom line: in terms of the economic benefits that can be given to a trust beneficiary w/out taxable estate consequences, the IRS has been rather generous.  

g. beneficiary can serve as trustee of the trust as long as the trust’s distribution/administration powers do not have the effect of giving the beneficiary a general power of appointment

2. Right to Invade that Counts, Not Practical Ability to Do So

Estate of Vissering v. Commissioner--Mom created a $708,000 trust during her lifetime for her son w/ the son and the bank being co-trustees with the power to distribute to son “when required for his continued comfort.”  The son later became incapacitated and in a nursing home, and never but that didn’t end his legal power as trustee but he never exercised the invasion power.  Is this a valid by-pass trust?  Tax Court: no, it is the existence of the legal power not the practical capacity to exercise that power that counts—full value of trust includible in gross estate. This case wouldn’t even had been litigated if the son had been removed as trustee after he had been determined incapacitated.   10th circuit—b/c invasion for the principal could only happen for REQUIRED invasions for CONTINUED comfort and support this will work b/c if he had used the money to increase his standard of living he would have had to refund the money to the trust

1) shows an important difference between state law and federal tax law.  State law determines what rights and interests are created by a trust, then we look to the tax law to determine what is taxable; 2) this is an extremely favorable opinion to the taxpayer, many times they lose these cases.  (see list of distinguished cases p. 1036)

what could they have done had they known about this problem ahead of time?  Disclaim appointment as co-trustee.  Disclaimed power to receive distributions for his comfort (but if he disclaims one type of power he must disclaim all his powers)(Note p. 1038)

Non general power of appointment creates no tax problems.  

Comfort, Wellbeing, etc. NOT OK.  Don’t stray from HEMS WORDS or you’ll be in trouble in drafting.

Contingency on use of Another Trust

Estate of Kurz v. Commissioner--can’t tap into the bypass trust until she has used up the marital trust (she has a general power of appointment but that doesn’t matter b/c it was a martial deduction that has to be included in her gross estate anyway).  She can only w/draw 5% of the trust in the family trust in any year and only after the marital trust has been exhausted.  The marital trust was worth 3.5 million when she died and she had never even touched that one.  She couldn’t w/draw anything from the family trust on the day she died b/c the condition to her exercise of that power had not occurred.  Holding: it was a contingency w/in her power to remove the blocking condition over the exercise of her power over the family trust and therefore it was a general power of appointment and includible in her gross estate.  (so only 5% of the bypass trust was includible in her estate b/c that is all she would have had the power to remove) irony here is that she never exercised any oft this power b/c the income from these trusts was enough to keep her in support.

HEMS is not a general power of appointment.  But the power to release is a general power of appointment that has limits on tax consequences.

Why Limit Amount Put in By-Pass Trust? (p. 77 prob.5)

Why not put whole estate in the bypass trust?  b/c if it goes over the exemption equivalent you have to pay taxes on the over part at the front end, of course then it would by-pass and surviving spouse’s estate doesn’t have to pay for it  

A bypass trust does not receive SUPP61 a step-up basis.

XX.  What interests Qualify for the Marital Deduction; Marital Deduction Trusts XE "Marital Deduction Trusts" 

 XE "Trusts" 
Interests that qualify for the marital deduction—in general

· The purpose of the marital deduction is not to eliminate estate taxes, but to defer them

· Requirement to qualifying for marital deduction

1. decedent must be a resident of US at time of death

2. survived by spouse (as determined by state law)

3. value must be includible in decedent’s gross estate

4. interest must pass to spouse

· p. 78 problem 6 (ii)--  the interest has to pass from the decedent to the surviving spouse and if they don’t meet the contingency, nothing passes to the spouse, and therefore there is no marital deduction.  

5. must not be a non-deductible terminable interest

B. Outright (fee simple) transfers

· Any outright transfer by: will, intestate succession, elective share statute, right of survivorship, life insurance contract, Eee death benefit plan, or some other arrangement

· Qualifies for the marital deduction

C. Non-Deductible Terminable Interest Rule XE "Non-Deductible Terminable Interest Rule"  

1. The rule

· if on the lapse of time or happening of an event the interest passing to the spouse will terminate and fail and on that event the gift will pass to someone besides the decedent or the estate—no marital deduction

· To my wife lucy for life with remainder to my descendeants—absent an exception this ist the clearest illustration of the non-deductible terminatble interest B/c on the happening of an event her interest will terminate or fail and the remainder interest will pass to someone other than lucy or her estate

· Appoint descendantsin default of appointment, descendants per stirpes

· Absent exception (QTIP) the classic example of non deductable exception is life estate.

2. Exceptions

a. Limited survivorship exception XE "Limited survivorship exception" —p. 78 problem 6

· absent the exception a time of survival clause would not qualify for the marital deduction.  

· if you make the survival clause for less than 6 months, it will qualify for marital deduction.

· (a)  is it advisable to use a survivorship clause?  You want to use both credit shelters, what if that gift in article 5 is contingent on her survival of  90 days and she doesn’t make it?  Then the gift would fail and it would go into the residuary estate and we didn’t take advantage of the marital deduction so we’ve utilized his uniform credit but not hers.  If they die in quick succession we want to still split the estates to utilize both credit shelters. Instead the trust should say “if she survives me” w/out a time qualification we can use both shelters.  

· In larger estates we have an equilizer clause—the idea is that if they die in close proximity we want to split the estate and this clause has a formula for doing so. 

· B/c it is important to use both credit shelters, the will can further define what “survive” means and can reverse the USDA rule by providing that “for purposes of this gift if they both die in a way that is it impossible to ascertain who survived, we will treat it as if my wife survived.”  (6b)

· However, you can’t say “if my wife predeceases me but dies w/in 60 days of my death, she will be considered to survive me,” b/c in order to get the martial deduction the decedent must be survived by his/her spouse so you can’t have this kind of quasi-survival clause (6c) 

· Estate of Heim v. Commission--No marital deduction b/c you determine whether interest qualifies for the marital deduction as of the moment of the decedent’s death.  

· Estate of Shepard- “if my wife survives until this will is probated”;  in TX you have up to 4 years after decedent died to probate a will.  On the happening of an event or contingency the failure to probate the will w/in 6 months and he died before it happened, then it wouldn’t work, since this possibility could take place, this is still a non-deductible terminable interest (7)

· Bottom line: can make it contingent on surviving 30, or 60, or 90 days or 6 months and if he survives it qualifies for the marital deduction BUT If they don’t survive for that amount of time, no deduction b/c no interest has passed b/c the contingency has not been met.  

b. Annuitites exception XE "Annuitites exception" 
· On the happening of an event her interest will terminate but nothing passes to anyone else, so even though it is a terminable interest it still qualifies for the marital deduction.  

· Not all terminable interests are non-deductible terminable interests. This interest will not be subject to tax in the surviving spouse gross estate but Congress decided to make an exception to this general rule for the case of annuities.  Only qualifies if and only if something passes.  (8)

· However, if the annuity designated a period of benefits and passed to someone else if the surviving spouse didn’t survive, then it would not qualify for this exception.  On the happening of an event or contingency (her death w/ in the 20 years) the interest would fail and it would pass to someone other than the decedent’s estate.  Doesn’t matter how likely it is that she will survive the annuity period.  (8a)

c. Marital deduction power of appointment trust XE "Marital deduction power of appointment trust"  (2056(b)(5))

· Trusts XE "Trusts"  w/ an interest that terminates upon death may still be used for the marital deduction as long as: (p. 72 prob. 9)

a. all trust income must be paid to the spouse at least annually for life

No one has any power to appoint the trust principal away from the beneficiary.  

if the bank as trustee has discretionary power to distribute the trust to the children, it destroys the (b)(5) trust b/c they have the power to distribute to someone other than the spouse. (9b) 

Rationale: to protect the spouse entitlement to income for life b/c it trustee can distribute principal to children it reduces the amount of income that will produce for the spouse and would reduce the amount of inclusion in the beneficiary’s gross estate.  

b. spouse must be given a general power of appointment (either inter vivos or testamentary) 

c. exerciseable by the spouse alone 

d. under which he may appoint the trust property to himself/his estate

e. with no conditions or restrictions by instrument or law on the spouse’s ability to exercise that general power of appointment 

· insures that the trust assets will be includible in the spouse’s gross estate

· if the trust gives the beneficiary an intervivos special appointment to someone else, that is OK the spouse can divert principal to others besides himself, but no one else can. AT the time they created this rule they allowed this b/c the gift would be considered a taxable gift from the beneficiary and he would have to pay gift tax on it.  (9c)

· including a default of appointment doesn’t change this b/c beneficiary is given the power of appointment and whether or not he chooses to exercise it doesn’t matter (9)  

· it is permissible for the beneficiary to serve as trustee.  Doesn’t matter that it gives him a power to distribute to himself for comfort b/c he is already being included in his gross estate so adding this won’t create an adverse tax problem b/c we are already including it anyway

· Using this trust requires special planning—problems:  

· the power to consume is different than the power to appoint and does not create a valid trust for the marital deduction. (10) (ex. “power to distribute trust principle to X as appropriate, but on her death to my children”)  

· any limit on beneficiary’s power destroys a general power of appointment and marital deduction.  (as in the ex. above, if the beneficiary wanted to w/draw money the trustee might not allow her to b/c her fiduciary duty is to the children’s interest)

· making a mistake like that can produce a very bad result by destroying the marital deduction but still creating something includible in the surviving spouse estate by allowing her to invade the trust for “convenience”—now 2 estates have to pay tax on this

· Estate of Foster—(1046);  same effect, court found that under state law this is not an unrestricted power to have access to principal.  Since she could only distribute to herself in the case of need it wasn’t exercisable to herself in all events.  Again, the worst of both worlds. 

· If you always include a testamentary power of general appointment, you don’ t have to worry about these mistakes w/ the intervivos power (see p. 79 para. 9—highlighted portion) 

d. Estate Trust XE "Estate Trust" 
· Qualifies for marital deduction b/c the remainder interest in the trust must pass to the spouse’s estate on his death

· Ex.  to Martha for life and then to Martha’s estate;  rarely used in the estate  planning

e. Qualified Terminablt Interest Trust (“QTIP XE "QTIP" ”)

The spouse must be entitled to all trust income payable at least annually for life.  BUT, there is no requirement that the spouse be given the power to control devolution of the remaineder in terest at her death.  INSTEAD: trust must meet the following requirements:

All trust income must be paid to the spouse at least annually for life 

provision termintating the income if spouse gets remarried or giving the trustee discretion as to whether to pay the income to the spouse destroys this

if the trust says to my spouse for life but doesn’t specify that it is to be paid annually that still counts b/c under every states’ laws the trustee is required to pay the trust to the beneficiary annually if she requests it—so that is enough

during the spouse’s lifetime, no other person can be a permissible beneficiary of the trust

no one, not even the spouse, can have the power to distribute trust property to anyone other than the spouse

if it allows trustee to give money to kids in case of emergency, etc.  it NO LONGER QUALIFIES

an election must be made to have the interest treated as a “qualified terminable interest property”

made by donor spouse if it is a lifetime transfer; made by the deceased spouse’s executor if it is a testamentary transfer

effect:  qualifies for the marital deduction BUT the corpus of the trust is taxed in the spouse’s estate on his/her subsequent death even though the spouse has only been given a life estate

has all the requisites of a bypass trust. W/out a special rule, this would be nondeductible terminable interest that would not lead to a gross estate inclusion, but we make this into a marital deduction by changing that to treat the interest as a qualified terminable interest property
QTIP XE "QTIP"  election allows executor to defer imposition of the estate tax from the front end to the back end of the life estate tax given to the spouse

So that the burden of this tax doesn’t’ fall on the heirs, the estate tax attributable to the §2044 inclusion in the estate is borne by the QTIP XE "QTIP"  property itself (executor can sue the trustee of the QTIP trust if necessary)

Drawback:  if there is an elective share statute and it doesn’t recognize QTIPs as a qualifying disposition, there is a greater likelihood that the spouse will elect against the decedent’s estate plan based on a perception that decedent has cut the spouse out of effective control.  (power of appointment trust might be better in this situation).  

Legal life estates also qualify for the marital deduction if the executor of the decendent’s estate elects QTIP XE "QTIP"  treatment

Partial QTIP XE "QTIP"  election –

if you have a trust w/ income to be paid to surviving spouse and a child equally for life and on one of their death for the entire amount to be paid to the other and then distributed to decedent’s descendants on the life tenant’s deaths that can’t be a QTIP XE "QTIP"  b/c the spouse doesn’t get all of the income.  HOWEVER, IF you have a judicial reformation action after the decedent’s death which divides the trust in ½ so that one pays all it’s income to spouse and one pays all its income to child, the one that goes to spouse now qualifies for QTIP

if you also have a QTIP XE "QTIP"  that gives you more marital deduction than needed to eliminate tax you can make a partial QITP election as to only part of the trust to be determined by the formula clause and that way you can still use the credit shelter, and bypass trusts for the other ½ and avoid estate stacking (46

XXI.  Community Property Issues XE "Community Property Issues" 
A. Life Insurance XE "Life Insurance" 
1. TX Law on Decedent Spouse Devisable Interest

· Commissioner v. Chase Manhattan Bank—any right to control insurance held as CP is as the agent of the community.  When the insured dies, the community is terminated.  If the insured has the incidents of ownership, ½ of the insurance is included in his gross estate when transferred on his death.  The other ½ is treated as a taxable gift from the surviving spouse.  (ex. if gift to trust, she gave ½ minus a life estate).  The community creates a trust, not the insured.  Any rights he had were rights as an agent of the community.  [same reasoning is true for inter vivos trusts funded w/ CP—on death ½ is included in deceased gross estate and other ½ treated as a gift from the surviving spouse)

· Estate of Cavanaugh v. Commissioner--

a. QTIP XE "QTIP"  trust issue—when wife died estate took QTIP and 100% marital deduction  which was far more than needed to diminish tax and utilize the unified credit.  The CPA being sued for malpractice.  Mr. Cavenaugh’s estate argues that the property isn’t includible in his gross estate b/c the QTIP election shouldn’t have been allowed in the first place (b/c there might be a possibility that there wouldn’t be annual payments as required for QTIP b/c the timing of the distributions of income were in the trustee’s discretion).  Holding: the trustee would still be under a duty to pay the income at least annually under state trust law.  Therefore, trust was QTIPable in her estate and includible to his estate.  
b. Life insurance issue—is a pure insurance policy renewable every year for 21 years w/ no cash surrender value considered a separate policy each time it is renewed or a continuing policy for purposes of determining separate or community character?  Holding:  Lack of cash surrender value doesn’t matter.  Since this was an option contract, all the payments made relate back to when they first created the contract and that was CP.  So this is still CP.  There were other K rights that relate back to when it was entered into.  All of these policy rights were owned by the community as long as Mrs. Cavenaugh was alive it was an extension of this policy and her ½ interest passed to the children.  He paid all the premiums after Mrs. Cavenaugh died—this doesn’t however give him greater ownership rights.  
· Bottom line:  if CP and the non-insured spouse predeceases the insured spouse, she has a dividable interest that can be passed on either to the husband or someone else as tenants in common (so that the husband only has a ½ interest even though he pays all the premiums).  
· When Mrs. Cavenaugh dies, is anything included in her gross estate?  Included value of the unearned premiums the value of her interest is ½ the value of any unearned premiums

· Insert clause in virtually every Texas will—paraa3 howards will—give entire cp life insurance policy to the other spouse.

· Cavanaugh insurance policy was a term insurance policy for 20 years. Company could not  terminate before end of term.

· Inception of title rule—CP status is not changed by who pays the premiums.

· For a CP life insurance policy the living spouse has an interest that is valuable at death—as long as it’s an option contract—coverage continues as long as pay premiums.  1/2 the cash surrender value goes to estate calculation.  If not cash surrender, is value is of unearned premium for year—if pays yearly premium before giving it is that value, prorated for days until nesxt premium due.

· Estate of Cervin v. Commissioner –her ½ community interest in the 3 policies passed by intestacy to the couple’s 3 children under the then intestacy laws so that the couple’s two children owned ½ of the policy.  The tax court ruled that her rights in the policy had been extinguished when she died even thought the children were cashed out, therefore 100% of the proceeds should be includible in decedent’s gross estate. Holding:   5th circuit reverses and says that the community interest descends and can be devisable on her death—only ½ includible in his gross estate.  Then they gave sanctions against the IRS. 

· Bottom Line:  Settled in 5th and 9th circuit that for a life insurance classified as CP the non-insured spouse does have a devisable interest. 

2. Affect of Paying Premiums for Tenants in Common (problem 5b)

· Paying a premium for someone else doesn’t give you an ownership interest.  

· Treated in one of two ways:

a. Gift—if over $10k each year per person will be a taxable gift; if not over the amount and you don’t expect reimbursement, you should try to get it treated as a gift

b. Right to reimbursement—you have a right to reimbursement from the other tenants in common to any improvements you made beyond your own obligation.  This reimbursement right may be includible in the gross estate of the surviving spouse as an account receivable. Estate of Cervin
3. Inception of Title Rule Applies to Life Insurance XE "Life Insurance"  (supp. II p. 15-17)

a. First premium payment determines ownership

McCurdy v. McCurdy—rejecting CA approach and adopting inception of title for TX

CA approach--proration or buy-in rule.  The part that is paid for w/ community funds is considered CP and the part that was paid w/ separate property is SP.  Ex.  If someone while single enters into a K for a house and makes 1 payment before marriage and 5 after marriage is is 1/6 SP and 5/6 CP.  Every payment changes the proportion.  Here 2 yr. premiums w/ SP before marriage and 6 yr. premiums after marriage so 2/8 SP and 6/8 CP.  She can challenge the beneficiary designation as to her ½ interest in the CP portion of the life insurance.  P. 100 2d column, w/r/t transfers of CP the spouse is not only protected against death transfers for CP but also transfers during life 

If insurance policy is SP, the surviving spouse cannot challenge the beneficiary designation b/c they have no interest (b/c it is not CP) but the community estate has an equitable lien in the proceeds.  

No elective share statute in Texas b/c we have CP

Claim for economic contribution, where CP funds are used to enhance the value of SP—only applies in 2 situations—principle reduction on mortgage or capital improvement—does not apply in ANY other situation

In CP only gets what is her half.

b. Policy acquired after marriage but while domiciled in common law state

· If a life insurance policy is acquired during marriage but while a couple was domiciled in a common law state, and the couple thereafter moves to TX, for estate tax and right to proceeds at death, the policy is SP, BUT for purposes on division o divorce, the policy is quasi-CP

c. Computation of equitable interest—no clear answer—according to McCurdy might have a claim for economic reimbursement

· The formula used for calculating the equitable interest for discharging the debt cases doesn’t work for insurance policies

· enhanced value test (doesn’t work well).  2 possible approaches:

1. measure the growth of the policy’s investment feature and that is the equitable interest

· Problems:  a) the premiums paid w/ community funds are just as important in producing the death benefit as the premiums paid with the separate funds (so why should the interest be so small); b) doesn’t work for term insurance

2. prorate proceeds in proportion to the premiums paid

· Problem: Texas court in McCurdy v. McCurdy explicity rejected the “proration” approach followed in CA and WA.
B. Moving From Separate Property State to Community Property State XE "Moving From Separate Property State to Community Property State" 
1. General Rule
· Ownership of movable property is determined by the laws of the state hwere the couple is domiciled when the property is acquired
· Problem:  if one person is the sole wage-earner, all of the property is classified as their SP and upon death the spouse doesn’t have either the protection of CP laws or the elective share (since most CP states don’t have elective shares)
2. Solution:  Quasi-community property
· Property owned by one spouse acquired while domiciled elsewhere, which would have been characterized as CP if the couple had been domiciled in the CP state when the property was acquired  (used in most CP states, CA)
· Does not apply to real property situation outside the state b/ chte spouse retains in it any forced share or dower given by the law of the situs
· During the marriage, the property is treated as SP of the acquiring spouse BUT upon death of the acquiring spouse, ½ of the quasi-CP belongs to the surviving spouse and the other ½ is subject to testamentary disposition by acquiring spouse
· If non-acquiring spouse  pre-deceases, the quasi-CP belongs absolutely to the  acquiring spouse and the nonacquiring spouse has no testamentary power over it
· To prevent a spouse from attempting to defeat quasi-CP interest by inter vivos transfer, surviving spouse may have righ to reach ½ of any nonprobate transfers of quasi-CP where the decedent retained possession or enjoyment or the right to income or the power to revoke or consume or a right of survivorship
· IN TX—TFC 7.002, quasi-CP status only used for purposes of equitable division upon divorce, not on death (same in Arizona and New Mexico)
Hanua v. Hanau—TX. SCt.;  Quasi-CP principle not extended to death, limited only to divorce according to the statute.  

C. Moving from Community Property State to Separate Property State XE "Moving from Community Property State to Separate Property State" 
1. General rule

· A change in domicile from a CP state to a SP state doesn’t change the preexisting property rights of the spouses.  CP continues to be CP when the couple and the property move to a separate property state

· Uniform Disposition of CP Rights at Death  Act—CP brought into the state (and all property (including land in the state—traceable to CP) remains CP for purposes of testamentary disposition unless the spouses have agreed to convert it into SP

· Each spouse has the right to dispose of ½ of the CP brought into the state .  CP brought into the state is not subject to the elective share

2. Ways to preserve the community nature of the property

a. If CP sold and proceeds used to purchase other assets, title to the new property should be taken in the name of husband and wife as CP or in the name of both spouses but executing written agreement that it is still CP

b. Create a revocable trust of the CP and state in the trust instrument that all property of the trust is CP

3. Changing to joint tenancy

· If this is done w/ the intent of changing CP to joint tenancy common law concurrent interest, the income tax advantage of CP is lost (lawyer could be liable for malpractice) b/c joint tenancies don’t receive stepped-up basis at death as CP does

· Wisconsin—entiteld to the stepped up basis for all CP at death, no matter what form (under Uniform Marital Property Act)

4. Community property With Right of Survivorship

· Arizona, Idaho, Nevada, New Mexico, Texas, Washington, and Wisconsin

· Survivorship Marital Property—decedent spouse cannot dispose of his share of the CP by will, it passes under a right of survivorship to the surviving spouse

· Purpose to avoid probate costs on passage of decedent’s ½ of CP by making it non-probate property

· CA approach—provide by statute that when proepryt passes at death to decedent’s spouse, no administration is necessary unless surviving spouse elects administration

· IRS hasn’t yet ruled on the CPROS matter

D. Inter-vivos Donative Transfers of Community Property XE "Inter-vivos Donative Transfers of Community Property"   

The Problem

Under CP laws and elective shares spouses are protected from disinheritance, but these systems don’t protect the spouse from the dominate spouse’s giving away of CP during life

90% of the cases for fraud on the spouse XE "fraud on the spouse"  come up in the context of a divorce.  

This rule has historical basis:  in TX, under the Matrimonial Property Act of 1976, the husband had the sole power to manage CP that was derived from his earnings (and in most cases at that time that was ALL the CP)-including the power to make donative transfers of the CP.

Solution

In CA and Washington, you CANNOT make a gift of CP w/out permission from other spouse

TX—[Spanish & Mexico CP system]:  you can make “reasonable” gifts of CP w/out other spouse permission as long as they are reasonable, and don’t constitute “fraud on the spouse XE "fraud on the spouse" ”  

Fraud on the Spouse (TX)

If surviving spouse is not the beneficiary, but under inception of title it is CP and was paid for by community funds, the only remedy available to her is fraud on the spouse XE "fraud on the spouse"  

constructive fraud, not real fraud. Concept of fraud on the spouse XE "fraud on the spouse"  is not an analytical tool but is a term applied after the fact when we determine that it should be set aside.  

if you are successful in a fraud on the spouse XE "fraud on the spouse"  challenge—you only get your ½ of the community back, not that of your spouse.

Think of the analogy of a scale when analyzing fraud on the spouse XE "fraud on the spouse"  cases.  

Factors: 

who is the donee in relation to the donor?—have never upheld a gift of CP to a mistress, generally has to be a related person.  If not related, strong inclination toward fraud unless very small in relationship to the estate and person has a special relationship to the husband.  

Givens v. Girard Life Insurance XE "Life Insurance" —purchase of a life insurance policy w/ community funds for benefit of an unrelated person is constructively fraudulent in the absence of special justifying circumstances 

what is the amount of the gift in relation to the community estate?; 

whether the spouse was adequately provided for out of the other remaining community assets—if the beneficiary is a family member and the wife is otherwise provided for, the gift isn’t fraud on the spouse XE "fraud on the spouse" 
any special needs of the donee or special financial wealth  

Equitable Interest XE "Equitable Interest" —problem If you lose fraud on the spouse XE "fraud on the spouse" , there is No basis for asserting an equitable interest in the policy’s enhanced value b/c of community expenditures if this is CP.  An equitable interest arises only when financial contributions from one estate enhance the value of another estate (ex. community funds for SP).    

Tax Consequences

If you are unsuccessful at proving fraud on the spouse XE "fraud on the spouse" , ½ of the life insurance proceeds (w/ someone else as the beneficiary) is includible in the decedent’s gross estate b/c it is still CP even though he made a beneficiary designation that his wife didn’t approve of.   The other ½ of the proceeds does not go untaxed, but is considered a ½ taxable gift from the wife.  Under the federal gift tax donative intent is not an essential element as it is with state property laws.  The deceased did not make the gift, the COMMUNITY made the gift (paraphrase of highlighted § of p. 91).  

This is just a consequence of living in a CP state where one spouse can effectuate a transfer of CP w/out permission from the other.  

If they have entered into a CP WROS agreement, that would be a different situation.  This is revocable on either spouse upon giving written notice. 

If we want it just to be a policy w/ one spouse’s SP (and sometimes we do), we want to make sure we leave a paper trail that makes it clear that the 1st premium was paid out of SP.  To do this we use a partition agreement and then he can pay the premium with his SP.  

Step 1:  partition agreement signed by both spouses

Step 2:  open up separate bank account and deposit the SP that’s just been    

             partitioned

Step 3:  write a check to the insurance and write on it—John’s SP—make a  

copy of the check before you send it and type it to the policy and then 

staple the cancelled check to it as well

B/c of inception of title, the only premium that has to be paid w/ separate funds is the 1st one.  Should do this each year so that the community doesn’t get a right of reimbursement so that all the premiums would be SP.  (we don’t really know when to use this . . . for advanced class).  

E. Howard and Wendy—Review of Life Insurance XE "Life Insurance"  Beneficiary Designations

· Means of creating a unified trust of life insurance proceeds and probate assets [might want to put life insurance interest in here to use spendthrift clause to protect from creditors]:
1. unfounded revocable life insurance trust coupled w/ a will pouring over probate assets into the trust
2. create a trust in the will & designate as beneficiary of the insurance proceeds “the trustee named in my will.”  The trust is a testamentary trust b/c created by the will, not intervivos.  Insurance proceeds not payable to executor of estate but to trustee so they do not “go through probate”
3. payable to the “estate of the insured”—go to executor and distributed under the will in the same manner as other property
· remember that any transfers to this trust are subject to transfer tax (105-06).  Advised that on the death of one spouse, the trust be divided into two sperate trusts or two separate shares of one trust.  

· The part of the insurance created by the surviving spouse is treated as a transfer by that spouse with a retained life estate.  

· Whether or not the gift by the surviving spouse to the trust is a taxable gift depends upon whether or not the trust is revocable as to her ½ interest.  IF the trust is revocable then the gift is incomplete.  If the trust is irrevocable it is a taxable gift measure by  total amount of her transfer – the value of the retained life estate (b/c you can’t make a gift to yourself, find this number on formula VII 3-4)

· The surviving spouse does not get an annual exclusion as to this gift b/c it is a future interest

· The deceased spouse gift to the trust might qualify for the marital deduction if it is QTIPable (remember can do partial QTIP XE "QTIP" ).  IF no QTIP election is made, it is a bypass trust
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